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KENTUCKY  COURT  OF  APPEALS. 

SMITH,  Ac.  V.  BELL  A  CO.,  Ac. 

(Filed  November  12,  1881.) 

1.  In  an  action  for  mesne  profits  after  a  recovery  In  ejeotment,  the  plaintiff 
Is  not  entitled  to  recover  attorney's  fees  expended  by  blm  In  obtaining  the 
restoration  of  the  property. 

The  case  of  Trustees  of  Augusta  v.  Perkins,  8  B.  M.,  198,  overruled  in  so 
far  as  It  allows  the  recovery  of  attorney's  fees  in  such  an  action. 

8.  While  the  defendant  in  such  an  action  can  not  recover  from  the  plaintiff 
for  iinprovementR,  and  is  not  entitled  to  a  lien  on  the  land  therefor,  yet  the 

glaintlff  is  entitled  only  to  the  rents  which  the  land  would  have  produced 
ad  no  improvements  been  made  by  the  defendant,  and  to  such  damages  as 
he  has  sustained  by  reason  of  waste  or  injury  to  the  land ;  and  in  estimating 
the  damages  from  waste  of  the  timber  or  otherwise,  and  the  rent  which  results 
solely  from  the  defendant's  improvements,  the  value  of  such  valuable  and 
lasting  improvements  should  be  deducted  from  such  damages  and  rent. 

Boe  A  Boe  for  appellants. 

B.  F.  Bennett  for  appellees. 

Appeal  from  Oreenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hargis. 

Pending  an  action  for  division  of  the  land,  appellant  John  W. 
Bmith  entered  on  it,  was  made  a  party  to  the  action  and  adjudged 
to  be  without  title  and  a  trespasser. 

While  the  action  named  was  undetermined,  the  appellees  sued 
Smith  for  rents  and  damages  to  the  land  and  subsequently  filed 
an  amended  petition  disclosing  a  final  determination  of  the  first 
action,  and  seeking  to  recover  attorney's  fees  alleged  to  have 
been  expended  In  its  prosecution  to  final  recovery,  and  also  rents 
up  to  the  time  of  filing  the  amendment. 

It  appears  that  Smith  had  cleared  about  95  acres  of  the  land, 
cut  and  used  3,800  cords  of  wood,  and  occupied  the  land  eleven 
years. 

The  cause  was  referred  to  the  master  commissioner  to  ascertain 
the  value  of  the  rents,  damages  to  the  land  and  attorney's  fees, 
Hput  Smith's  motloQ  to  require  the  commissioner  to  ascertain  and 
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report  the  value  of  the  lasting  and  valuable  improvements  made 
by  him  upon  the  land  was  overruled  and  he  excepted. 

On  the  coming  in  of  the  report  of  the  commissioner  both  par- 
ties excepted,  and  the  court  declining  to  act  separately  on  the 
exceptions,  rendered  Judgment  fur  $2,n20,  with  interest  from  the 
date  of  the  Judgment,  subject  to  credits  hereinafter  noticed.  The 
judgment  is  made  up  of  the  following  items,  to  wit: 

8,800  cords  of  wood  at $670  00 

Bent  for  the  land 1,260  00 

Reasonable  attorney's  fees 700  00 

$2,520  00 

This  judgment  is  inconsistent  with  the  exceptions  of  each  of 
the  parties,  and  in  substance  overrules  all  of  Smith's  and  part 
of  appellees,  and  Smith  appeals,  asking  its  reversal  on  several 
grounds,  which,  so  far  as  material,  we  will  consider  in  the  order 
most  fitted  to  our  conception  of  the  case. 

We  can  not  say,  from  the  evidence,  that  the  value  of  the  "wood 
and  rent  is  unreasonable,  but  the  court  erred  in  refusing  to  allow 
the  appellant.  Smith,  to  prove  the  value  of  lasting  improve- 
ments, as  he  should  have  been  credited  therewith  on  the  cord 
wood  and  the  amount  of  rents   produced   by   reason    of  the   im- 

f^rovements  to  the  extent  they  increased  the  rental  value  of  the 
and  above  what  it  would  have  produced  had  appellant  made  no 
Iniprovements. 

While  it  is  true  that  appellant.  Smith,  cannot  recover  from 
appellees  for  improvements,  nor  is  ho  entitled  to  a  lien  on  the 
land  therefor,  yet  the  appellees  are  only  entitled  to  the  rents 
which  the  land  would  have  produced,  had  no  improvements  been 
made  by  appellant,  and  to  such  damages  as  they  have  sustained 
by  reason  of  waste  or  injury  to  the  land. 

But  in  estimating  the  damages  from  waste  of  the  timber  or 
otherwise,  and  the  rent  which  results  solely  from  appellant's 
improvements,  any  valuable  and  lasting  improvements  made  by 
him  should  be  deducted  from  such  damages  and  rent,  as  the  ap- 
pellees are  not  damaged  beyond  the  loss  they  have  sustained, 
and  it  can  not  be  said  they  have  sustained  any  loss  beyond  what 
is  left  after  thus  deducting  the  improvements  which  they  neces- 
sarily receive  under  the  judgment. 

In  no  state  of  case,  however,  can  the  value  of  the  improve- 
ments be  allowed  to  be  paid  out  of  the  land  or  deducted  from  the 
rents,  which  it  would  have  borne,  had  the  appellant  refrarined 
from  trespassing  on  or  improving  it.  Nor  is  he  entitled  to  judg- 
ment for  any  excess  of  his  improvements,  beyond  the  waste  or 
rents  accruing  on  the  land,  before  or  after  its  improvement. 

We  do  not  perceive  on  what  principle  the  appellees  were 
adjudged  $7(X)  for  the  attorney's  fees,  which  they  allege  were 
incurred  in  prosecuting  the  first  suit  named. 

Reasonable  attorney's  fees  may  be  recovered  where  they  have 
been  contracted  by  reason  of  a  malicious  prosecution  of  the 
plaintiff  by  the  defendant,  or  the  defendant  has  maliciously  at- 
tached the  plaintiff's  property,  and  in  all  cases  of  like  nature, 
but  mere  resistance  to  the  recovery  in  an  action  of  ejectment,  or 
an  action  of  that  cl^aracter,  we  are  of  the  opinion  no  attorney's 
fees,  except  those  allowed  by  tlie  statute,  can  be  recovered 
unless  some  peculiar  and  a  different  state  of  facts  from  those 
relied  on  were  shown. 

It  was  error  to  render  judgment  against  the  appellants,  Bush, 
G.  W.  Smith,  Felty,  and  W.  R.  Smith,  for  the  sum  of  $858.05  on 
the  forthcoming  bond  executed  by  them  for  the  property  levied 
^n  under  the  attachment,  as  they  were  not  parties  to  the  action, 
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and  no  snit  had  been  instituted  against  them  or  rule  awarded  to 
compel  them  to  deliver  the  attached  porperty  to  the  sheriff  or 
pay  its  value  into  court.  The  judgment  against  them  was  with- 
out citation  or  allegation,  and  can  not  stand.  There  is  nothing 
in  the  record  showing  their  appearance  in  the  action  or  consent 
to  the  judgment. 

Wherefore,  the  judgment  is  reversed  with  directions  to  allow  the 
value  of  the  rent  and  wood  to  stand  as  reported  by  the  master, 
but  to  refer  the  cause  to  hiui  with  directions  to  hear  proof  and 
ascertain  the  character  and  value  of  the  improvements,  also  the 
rental  value  of  the  land,  with  and  without  such  improvements, 
from  the  time  John  W.  Smith  took  possession  of  it,  reject  the 
attorney's  fee,  and  for  further  proper  proceedings. 

[The  attention  of  the  court  having  been  called  to  the  case  of 
the  Trustees  of  Augusta  v.  Perkins,  reported  in  8  B.  M.,  198,  in 
regard  to  attorney" s  fees,  in  conflict  with  this  case,  that  case,  or 
so  much  of  it  as  allows  attorney's  fees,  is  overruled,  and  this 
case  ordered  to  be  reported.  Ordered  by  a  full  bench.  June  6th, 
1887.1 


WESTERN  ASSUBANCE  CO.  v.  RECTOR. 

(Filed  March  5,  1887.) 

1.  In iniraDce— Where  a  policy  of  iDsuranoe  upon  a  Btook  of  "general  mer- 
ohandise"  provides  that  it  shall  be  void  If  tho  insured  keeps  gunpowder  in 
the  prenaises  without  written  perjnission  in  the  policy,  the  mere  fnct  that 
gunpowder  is  usually  kept  as  part  of  such  a  stock  of  goods,  or  that  the  agent 
who  took  the  application  told  the  insured  that  he  could  keep  gunpowder  for 
sale,  will  not  preclude  the  company  from  relying  on  the  condition  in  the 
policy.  The  rule  excluding  parol  testimony  to  vary  or  oontradiot  a  written 
contract  applies. 

2.  Same— Where  an  agent  taking  an  application  for  insurance  undertakes 
to  write  In  the  application  the  answers  of  the  insured  to  the  questions  pro- 
pounded to  him,  and  the  insured  having  answered  truthfully,  the  agent, 
nevertheless,  writes  false  answers,  the  company  will  be  estopped  from  relying 
upon  such  misrepresentations  to  avoid  the  policy. 

In  this  case  the  insured,  in  response  to  a  question  propounded  to  him  as  to 
bis  title  to  the  property,  stated  that  he  held  a  bond  for  title  with  a  Hen  on 
the  property  for  S200.  The  agent,  in  writing  the  answer  to  the  question, 
made  him  state  that  he  held  a  fee  simple  title.  Held— That  the  company  is 
estopped  to  rely  upon  the  misrepresentation. 

Wm.  Lindsay  and  Jas.  A.  Mitchell  for  appellant. 

Richards  &  Hines,  Wilkins  &  Sims  and  W.  T,  Cox  for  appellee. 

Appeal  from  Warren  Cicruit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  was  an  action  instituted  in  the  court  below  to  recover 
upon  a  policy  of  insurance  issued  by  the  appellant  upon  the 
storehouse  and  goods  of  the  appellee. 

On  the  trial  of  the  case,  numerous  special  interrogatories  were 
propounded  to  the  jury,  and,  upon  the  return  into  court  of  the 
special  findings,  each  party  moved  for  a  judgment. 

The  wiotjou  of  the  appellant  was  overruled  and.  the  case  is  here 
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on  appeal.  Many  questions  are  presented  by  the  record,  only 
one  of  which  is  necessary  to  be  consideied. 

By  the  terms  of  the  policy  the  appellee.  Rector,  was  insured  to 
the  extent  of  $2,000  as  follows:  •*$400  on  his  one-story,  shingle 
roof,  frame  storehouse  building,  occupied  by  the  assured  for  gen- 
eral merchandising,  situated  seven  miles  from  Bowling  Green, 
on  the  Scottsville  road;  $800  on  his  stock  of  dry  goods  and  cloth- 
ing while  contained  therein;  $250  on  his  hats,  caps  and  notions 
while  contained  therein;  $400  on  his  boots  and  shoes  while  con- 
tained therein,  and  $150  on  his  hardware,  queensware  and  gro- 
ceries while  contained  therein." 

It  is  further  provided  on  the  face  of  the  policy  that  *Mf  in  said 
premises  there  be  kept  gunpowder,  fireworks,  nitro-glycerine, 
phosphorous,  salt  peter,  nitrate  of  soda,  petroleum,  naptha,  gas- 
oline, benzine,  or  benzine  varnish,  etc.  (except  the  use  of  refined 
coal,  kerosene  or  other  carbon  oil  for  lights,  if  the  same  is  drawn 
and  lamps  filled  by  daylight),  without  written  permission  in  this 
policy,  then,  and  *in  every  such  case,  this  policy  shall  become 
void." 

The  testimony  conduced  to  show  that  the  appellee  kept  gun- 
powder in  his  store,  and  the  jnry,  by  their  special  finding,  said 
that  Richardson,  the  agent  or  the  company,  knew  that  fact  when 
the  application  was  prepared,  and  informed  the  appellee  that 
keeping  gunpowder  for  sale  would  not  affect  his  policy.  The 
Jury  also  said  that  gunpowder  was  an  article  usually  kept  in  a 
country  store  of  general  merchandise. 

It  is  admitted  by  the  answer  of  the  appellee  that  he  had  gun- 
powder in  his  store,  and,  besides,  he  testified  that  he  made  no 
eflPorts  to  save  anything,  as  he  was  afraid  of  the  powder,  as  there 
was  eighteen  or  twenty  pounds  of  it  near  the  fire  in  the  building 
at  the  time  of  the  loss.  The  only  evidence,  however,  before  this 
court  consists  in  the  special  findings  of  the  Jury  upon  the  evi- 
dence adduced  on  the  trial. 

The  motion  for  a  new  trial  was  not  entered  until  the  motion 
for  a  judgment  on  the  special  verdicts  made  by  the  appellant 
had  been  overruled,  and  this  was  some  eight  or  ten  days  after 
the  verdict,  so  this  court  can  look  alone  to  the  pleadings  and  the 
findings  by  the  jury  in  disposing  of  tlie  errors  complained  of. 

It  is  admitted  that  some  eighteen  or  twenty  pounds  of  gun- 
powder was  in  the  store,  and  that  the  appellee  had  kept  it  for  sale 
since  and  before  the  policy  issued.  This  was  expressly  prohibited 
by  the  contract,  but  the  appellee,  to  avoid  this  defense,  alleges 
in  his  petition  or  reply  tlmt  when  the  application  for  insurance 
was  made  the  agent  of  the  general  agents  of  the  appellant  saw 
the  powder,  and  told  him  he  had  the  right  to  sell  gunpowder,  and 
that  this  provision  of  the  contract  had  no  binding  force  when  it 
was  usual  or  customary  to  sell  gunpowder  from  retail  stores. 
That  when  regarded  as  a  part  of  the  ordinary  merchandise  kept 
in  the  establishment  insured  it  could  be  sold  to  customers. 

The  fact  that  such  a  representation  was  made  by  the  agent  at 
the  time  is  sustained  by  the  special  finding. 

It  is  also  maintained'by  counsel  for  the  appellee  that  although 
the  keeping  of  gunpowder  is  prohibited  by  the  terms  of  the 
policy,  that  **  when  such  goods  as  are  usually  kept  in  country 
stores"  are  insured,  it  includes  gunpowder,  and  gives  the  insured 
the  right  to  sell.     That  the  term   general  merchandise  embraces 

gunpowder,  and  the   right  to   sell  is   implied,  although  the  pro- 
ibition  is  express. 

There  is  neither  fraud  or  mistake  alleged  in  the  execution  of 
the  policy  in  question,  but  on  the  contrary  it  is  conceded  that 
the  appellee,  the  insured,  knew  what  the  policy  contained,  and 
his  right  to  keep  and  sell  powder  in  his  storehouse  is  based  on 
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the  representations  made  by  the  agent  at  the  time  of  the  appli- 
cation that  this  provision  of  the  policy  did  not  prevent  him  from 
selling  it  as  he  did  the  other  merchandise  in  his  storehouse.  The 
policy  ^vas  signed  and  delivered  by  the  company  containing  stip- 
ulations forbidding  the  use  of  certain  inflammable  substances, 
including  gunpowder,  within  the  storehouse,  and  that  certainly  if 
kept  enhanoea  the  risk,  and  now  it  is  urged  that  this  part  of  the 
contract  may  be  disregarded  by  showing  that  the  agent  had  made 
representations  at  the  time  of  the  application  that  destroyed  the 
effleacy  of  that  part  of  the  contract.  In  other  words,  that  what 
the  agent  said  at  the  time  the  application  was  made  is  to  govern, 
and  not  the  stipulations  embraced  in  the  policy  itself. 

We  perceive  no  reason  why  the  rule  excluding  parol  evidence  con- 
tradicting or  varying  the  terms  of  a  written  contract,  should  not 
apply  to  contracts  of  insurance  as  well  as  to  anv  other  written 
contract  evidencing  the  purpose  and  intention  of  the  parties. 

Here  the  verbal  statement  made  by  the  agent  prior  to  or  at  the 
delivery  of  the  policy  is  held  suiflcient  to  establish  a  contract 
entirely  inconsistent  with  the  writing,  in  the  absence  of  either 
fraud  or  mistake  in  its  execution. 

Cases  in  reference  to  insuarnce  policies  may  be  found  where 
the  policy  or  its  meaning  has  been  interpreted  in  the  light  of  the 
circumstances  surrounding  its  execution  that  would  seem  to  be 
at  variance  with  this  rule,  as  where  a  building  Insured  is  being 
used  for  the  manufacture  of  certain  articles  that  required  the 
use  of  inflammable  material,  and  without  which  the  building 
and  the  business  in  it  would  be  useless,  it  was  held  that  the 
right  to  keep  and  use  everything  necessary  to  the  manufacture 
of  the  articles  existed,  although  the  policy  forbade  it,  consent 
having  been  given  by  the  insurance  company  that  tlie  building 
insured  might  be  used  for  the  purpose  of  manufacturing  the  par- 
ticular article.  (Veile  v.  Germania  Insurance  C'o.,  26  Iowa,  9; 
Archer  v.  Merchants  Insurance  Company,  48  Mo.,  434.) 

In  this  case  no  such  question  can  arise,  and,  because  powder  is 
usually  kept  in  a  country  retail  store,  it  is  maintained  that  thn 
insured  has  the  implied  consent  of  the  company  to  keep  and  sell 
that  which  is  expressly  forbidden  by  the  written  contract.  The 
fact  that  an  insurance  is  obtained  upon  the  stock  of  merchandise, 
and  that  powder  is  usuallylkept  and  sold,  or  classed  with  the 
articles  composing  the  merchandise,  will  not  authorize  the  sale 
of  powder  if,  by  the  terms  of  the  contract,  it  is  prohibited,  and 
the  policy  declared  void  if  violated  in  that  particular. 

As  said  by  the  court  in  the  case  of  the  Birmingham  Fire  Insur- 
ance Co.  V.  Kroegher,  83  Penn,,  64:  '*The  reason  for  the  prohibi- 
tion may  arise  from  the  fact  that  the  custom  of  selling  gun- 
powder does  exist  in  a  country  store,  and  if  such  articles 
were  never  found  among  such  stocks,  this  provision  in  the  policy 
would  be  useless.'' 

The  keeping  of  gunpowder  certainly  increased  the  hazard,  and 
its  prohibition  from  sale  was  a  material  part  of  the  contract, 
ana  the  statement  made  by  the  agent  is  so  much  at  variance  witli 
this  policy  that  if  permitted  to  supplant  the  writing  it  seems  to 
us  would  be  opening  the  door  to  an  assault  upon  every  written 
contract,  by  the  mere  verbal  statement  of  the  parties  or  their 
agents  made  at  the  time  of  its  execution.  That  a  written  con- 
tract may  be  cancelled  or  reformed  upon  a  state  of  pleading  that 
would  admit  parol  proof  of  its  terms  will  not  be  denied,  but 
when  the  written  contract  is  plain  in  its  meaning,  and  purports 
to  express  the  intention  of  the  parties,  it  would  oe  a  departure 
from  a  well  recognized  rule  of  evidoqce  applicable  to  all  contracts 
%o  permit  the  introduction  of  parol  evidence  to  shoY  th 
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parties  intended  to  give  no  force  to  certain  stipulations  of  a  con- 
tract, that,  if  enforced  as  written,  must,  from  its  terms,  have 
been  regarded  as  an  essential  part  of  the  contract,  and  perhaps 
without  which  the  contract  would  never  have  been  executed. 
Applications  for  insurance  policies,  although  signed  by  the  in- 
sured, are  sometimes  written  out,  or  the  answers  to  the  questions 
propounded  reduced  to  writing  by  the  company's  agent,  and 
when  the  agent  has  himself  made  a  false  statement  by  writing 
that  which  ne  knew  was  false  and  different  from  the  statement 
given  him  by  the  assured,  the  company  will  be  estopped  from 
taking  advantage  of  its  own  wrong  or  that  of  its  'agent,  and  the 
principal,  as  said  bv  Mr.  Justice  Miller,  in  the  case  of  the  In- 
surance Co.  V.  Wilkinson,  18  Wallace,  222,  is,  **that  where  one 
party  has,  by  his  representation  or  conduct,  induced  the  other 
party  to  a  transaction  to  give  him  an  advantage  which  it  would 
be  against  equity  and  good  conscience  for  him  to  assert,  he  would 
not,  in  a  court  of  justice,  be  permitted  to  avail  himslef  of  that 
advantage,**  It  then  becomes  the  statement  of  the  company 
and  not  that  of  the  applicant,  and  the  rule  recognized  proceeds 
on  the  idea  '*that  the  application  thus  made  is  not  the  instru- 
ment of  the  party  whose  name  is  signed  to  it." 

Here  is  an  instrument  that  the  insurance  company  signed  and 
delivered  at  its  obligation  to  pay  in  the  event  of  loss  by  fire.  It 
contains  a  stipulation,  unmistaicable  in  its  meaning,  bv  which 
the  policy  is  to  be  void  if  gunpowder  is  kept  and  sold  in  the 
storhouse.  This  fact  is  known  to  the  appellee,  but  he  has  seen 
proper  to  follow  the  interpretation  of  such  contracts  given  by  the 
sub-agent  of  the  local  agents,  or  by  the  local  agents,  made  at  the 
time  of  the  application,  that,  notwithstanding  such  provisions, 
you  (the  insured)  can  disregard  them  and  sell  as  if  no  such  writ- 
ing had  been  executed. 

In  this  case  the  answers  purporting  to  have  been  made  by  the 
applicant  to  the  questions  propounded  are  held  not  to  affect  him, 
altnough  untrue  and  material  to  the  risk,  because  the  agent  of 
the  company,  in  reducing  the  answers  to  writing,  made  a  false 
statement  as  to  the  title,  which  he  knew  was  untrue,  and  when, 
if  he  had  written  the  response  as  given  by  the  assured,  the  com- 
pany could  not  have  been  deceived.  The  insured  stated  to  the 
agent  that  he  held  a  bond  for  title  with  a  lien  in  the  property  for 
$200,  when  the  agent  made  him  state  that  he  had  a  fee  simple 
title.  The  answer  was  made  truly  by  the  assured  and  in  good 
faith,  and  the  falsehood  stated  was  by  the  agent,  and  not  the 
assured.  The  latter  did  not  perhaps  know  the  difference  be- 
tween an  equitable  and  a  fee  simple  estate,  and  tho  doctrine  of 
estoppel  should  apply. 

But  the  court  has  gone  further,  and  made  the  policy  of  insur- 
ance, signed  by  the  company,  with  Its  written  stipulations,  sub- 
set to  the  interpretation  given  by  the  agent  of  the  language  used. 
That  is,  the  stipulation  that  if  gunpowder  is  kept  and  sold  by 
the  insured,  without  the  consent  in  writing  of  the  company,  the 
policy  shall  be  void,  means  that  you  may  sell  if  gunpowder  is 
usually  sold  in  such  stores.  If  such  testimony  is  admissible,  in 
the  absence  of  some  appropriate  pleading  to  reform  or  cancel 
the  writing,  every  stipulation  contained  in  the  policy  may  be 
disregarded  in  the  same  manner,  and  each  party  left  to  deter- 
mine at  last  the  terms  of  the  insurance  by  such  parol  proof  as 
would  be  competent  to  establish  a  contract  if  no  writing  had 
been  executed. 

The  mere  fact  that  the  party  insured  has  gunpowder  in  his 
store  at  the  time,  and  the  agent  knew  it,  or  that  he  intended  to 
keep  it,  will  not  estop  the  company,  as  some  of  the  opinlous  indl- 
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6ate,  from  enforcing  the  terms  of  the  policy.  If  there  is  no 
powder  kept  or  sold  in  the  dry  goods  or  grocery  store,  there  is  no 
necessity  for  any  such  clause  in  the  policy,  but  as  the  keeping  of 
gunpowder  is  especially  hazardous,  where  there  is  a  contract 
forbidding  its  sale,  it  should  be  enforced.  That  part  of  the  con- 
tract may,  it  is  true,  be  waived,  but  there  is  no  such  question 
raised  in  this  case,  and,  applying  the  rule  of  evidence  to  this 
class  of  contracts  that  is  applied  to  all  other  written  instruments, 
it  must  be  held  that  the  mere  statements  of  the  agent  can  not 
vary  the  terms  of  the  written  contract  between  these  parties. 

In  the  case  of  Steinbach  v.  Insurance  Co.,  13  Wallace,  183, 
where  a  like  character  of  argument  was  presented,  the  court,  in 
response,  said:  **But  the  plaintiff  contends  that  they  are  included 
in  the  description  of  *  other  articles  in  his  line  of  business.^  The 
answer  to  this  is,  that  the  policy  itself  requires,  that  fireworks 
shall  be  specially  written  in  it.'^ 

In  the  present  case  the  company  and  the  insured  enumerated 
all  the  articles  to  be  insured  and  their  value:  First,  the  store- 
room at  $400;  stock  of  dry  goods,  $800;  hats  and  caps,  $250;  boots 
and  shoes,  $400;  hardware  and  queensware,  $150,  amounting  in 
all  to  $2,000.  With  this  specific  character  of  goods  and  wares 
insured,  it  is  claimed,  was  included  the  powder,  that,  instead  of 
being  insured,  forfeited  the  policy  if  kept  and  sold. 

Courts  have  gone  far  in  protecting  the  insured  against  state- 
ments made  by  overzealous  and  always  importunate  insurance 
agents,  but  we  are  not  disposed,  however  great  the  hardship  of 
the  case,  to  remove  all  safeguards  embodied  in  the  contract  of 
insurance  for  the  protection  of  the  company,  because  an  inter- 
pretation of  its  meaning  has  been  given  by  an  agent  contrary  to 
the  plain  import  of  the  language  used.  In  our  opinion  the 
pleaaings  anu  special  findings  entitled  the  appellant  to  a  judg- 
ment. 

The  judgment  is  reversed  and  cause  remanded  that  such  a 
judgment  may  be  entered. 


LOUISVILLE  &  NASHVILLE  R.  B.  CO.  v.  BALLARD. 
(Filed  March  5,  1887.) 

1.  Railroads^Duty  to  passengers— Exemplary  damages  may  be  rpoovei^d 
of  a  railroad  oompany  for  an  injury  to  a  p&bseu^r  resulting  from  a  violation 
of  duty  by  one  of  its  employes  in  the  conduct  of  the  train,  if  the  violation  of 
duty  be  accompanied  with  oppression,  fraud,  malice,  insult  or  other  willful 
misconduct,  evincing  a  reckless  disregard  of  consequences.  As  to  female 
passengers,  the  rule  goes  further,  and  there  is  as  to  them  an  implied  under- 
taking upon  the  part  of  the  company  that  it  will  protect  them  against  ob- 
scenity, immodest  conduct  or  wanton  approach.  Mere  'Mndecorous"  con- 
duct, however,  even  toward  a  female  passenger,  is  not  sufficient  to  authorize 
exemplary  damages. 

In  this  action  by  appellee  to  recover  for  an  injury  resulting  from  being 
taken  past  a  station  to  which  she  had  purchased  a  tioKet,  it  was  error  to  \i  - 
struct  the  jury  that  if  any  of  theemploves  of  the  company  were  "Indecorous' 
or  insulting,  they  should  award  the  plaintiff  ''damages  in  their  discretion*' 
not  exceeding  the  amount  claimed  in  the  petition. 

8.  Evidence— Testimony  as  to  the  conduct  of  a  brakeman  was  competent, 
although  only  the  conduct  of  the  conductor  was  speoiflcally  complained  ot 
in  tlie  petition. 
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8.  Same— Aoy  circumstaDce  attending  the  oommission  of  a  trespass  or  a 
wronic,  although  not  set  forth  in  the  declaration,  may  be  given  in  evidence 
with  a  view  of  affecting  the  question  of  damages,  save  where  the  circum- 
stances within  themselves  constitute  an  independent  cause  of  action. 

Wm.  Lindsay  and  Bountree  &  Lisle  for  appellant. 

Hill  &  Rives  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  Lou.  E.  Ballard,  after  purchasing  a  proper  ticket, 
took  passage  from  one  intermediate  station  to  another  upon  a 
passenger  train  of  the  Louisville  &  Nashville  Bailroad.  It  failed 
to  stop  at  the  platform  at  her  place  of  destination,  which  was  a 
flag  station.  It  was  a  down  grade  at  that  point,  and  there  is 
some  evidence  tending  to  show  that  the  car  brakes  did  not  oper- 
ate well,  in  consequence  of  which  the  train  ran  some  fifty  or 
sixty  yards  beyona  the  platform,  where  it  was  stopped  and  the 
station  then  announced  by  the  proper  person,  but  the  appellee  did 
not  get  oflP  the  train.  Upon  the  other  hand  there  is  testimony 
tending  to  show  that  this  stop  was  not  made,  and  that  no  effort 
was  made  to  stop  the  train  until  it  was  done  at  the  request  of  the 
appellee  at  a  point  between  her  destination  and  the  next  station. 
The  weight  of  the  evidence  shows  that  the  conductor  then  in- 
formed her,  that  she  could  either  go  on  to  the  next  station,  or 
ho  would  stop  the  train  and  she  could  get  off  there,  and  that 
upon  his  so  telling  her  the  second  time  he  did  stop  it  and  she 
got  off  at  that  point,  which  was  a  lonely  place  and  about  a  mile 
beyond  her  station.  She  says  that  the  conductor  ** seemed  very 
impatient,  and  his  tone  was  ratlier  rough  for  a  gentleman;  that 
he  did  not  assist  her  in  getting  off  with  her  baggage,  which  con- 
sisted of  a  valice  and  bundle,  and  that  as  she  jumped  from  the 
lower  step  of  the  platform  to  the  ground  he  stood  upon  the  plat- 
form, while  a  brakeman  of  the  train,  who  was  standing  by, 
looked  at  her  and  *  grinned. '*' 

Upon  the  other  hand  there  is  evidence  to  the  effect  that  the 
conductor  did  assist  her  out  of  the  car,  and  was  altogether  kind 
and  polite  in  his  manner. 

There  was  no  request  upon  her  part  that  the  train  should  be 
backed  to  her  station,  but  this  should  have  been  done  under  the 
circumstances. 

The  appellee  was  compelled  to  walk  back  to  her  station,  and 
from  thence  three-quarters  of  a  mile  to  her  home,  in  consequence 
of  which  she  was  confined  to  her  bed  the  most  of  the  time  for 
three  or  four  days,  and  unable  to  teach  her  school  for  a  week. 

The  Jury  in  this  action  by  her  for  damages  returned  a  verdict 
for  $3,000. 

Manifestly,  it  can  not  be  sustained,  upon  the  ground  that  it 
did  not  include  exemplary  damages,  and  \va^  compensatory  only 
for  the  breach  of  the  contract  for  transportation. 

If  upheld  it  must  be  upon  the  ground  that  she  was  entitled  to 
exemplary  damages,  and  that  this  question  was  submitted  to  the 
Jury  by  proper  instructions. 
They  were  told : 

*'If  the  Jury  believe  from  the  evidcrce  that  the  defendant's 
agents  or  employes,  or  any  of  them  in  ch  uge  of  defendant's 
train,  carried  the  plaintiff  beyond  the  station  for  which  she  had 
purchased  a  ticket,  and  refused  to  pit  her  off  at  her  station,  and 
were  indecorous  or  insulting  either  in   words,  tone  or  >rBianner| 
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they  should  find  for  the  plaintiff  and  award  her  damages  In  their 
discretion,  not  exceeding  five  thousand  dollars,  the  amount 
claimed  in  the  petition/' 

A  corporation  can  act  only  through  natural  persons.  It  of 
necessity  commits  its  business  absolutely  to  their  charge.  They 
are,  however,  selected  by  it.  In  the  case  of  a  railroad  the  safety 
and  comfort  of  passengers  is  necessarily  committed  to  theni. 
They  act  for  it.  Its  entire  power,  pro  hac  vice,  is  vested  in  them, 
and  as  to  passengers  in  transitu,  they  should  be  considered  as 
the  corporation  itself.  It  is,  therefore,  as  responsible  for  their  act 
in  the  conduct  of  the  train  and  the  treatment  of  the  passengers, 
as  the  officers  of  the  train  would  be  for  themselves  if  they  were 
the  owners  of  it. 

Public  interests  require  this  rule.  They  also  demand  that  the 
corporation  should  be,  and  it  is,  liable  for  exemplary  damages  in 
case  of  an  injury  to  a  passenger  resulting  from  a  violation  of  duty 
by  one  of  its  employes  in  the  conduct  of  the  train  if  it  be  ac- 
companied by  oppression,  fraud,  malice,  insult  or  other  willful 
misconduct,  evincing  a  reckless  disregard  of  consequences.  (Daw- 
son V.  L.  &  N.  R.  B.  Co..  6  Ky.  Law  Rep.,  668.) 

As  to  female  passengers  the  rule  goes  still  further.  Their  con- 
tract of  passage  embraces  an  Implied  stipulation  that  the  corpor- 
ation will  protect  them  against  general  obscenity,  immodest  con- 
duct or  wanton  approach.  (Commonwealth  v.  Power,  7  Met.,  696; 
Craker  V.  Railway  Co.,  86  Wis.,  657;  Nieto  v.  Clark,  1  Clifford, 
145;  Chamberlain,  Ac.  v.  Chandler,  3  Mason,  242.) 

It  was  improper,  however,  to  instruct  the  jury,  as  was  in  effect 
done  in  this  instance,  that  ** indecorous"  conduct  alone  is  suffi- 
cient to  authorize  exemplary  damages.  The  term  is  too  broad. 
It  may  embrace  conduct  which  would  not  authorize  their  inflic- 
tion. 

It  is  true  that  the  peculiar  element,  which,  entering  into  the 
commission  of  wrongful  acts,  justifies  the  imposition  of  such 
damages  can  not  be  so  definitely  defined  perhaps  as  to  meet  every 
case  tnat  may  arise. 

It  has  been  said  that  they  are  allowable  where  the  wrongful  act 
has  been  accompanied  with  '* circumstances  of  aggravation:" 
Chiles  V.  Darke,  2  Met.,  146;  or  if  a  trespass  be  ** committed  in 
a  highhanded  and  threatening  manner;"  Jennings  v.  Maddox, 
Ac,  8  B.  M.,  430;  or  where  the  tort  is  ** accompanied  by  oppres- 
sion, fraud,  malice  or  negligence,  so  great  as  to  raise  a  presump- 
tion of  malice;"  Parker  v.  Jenkins,  3  Bush,  587;  or  as  was  said 
in  Dawson  v.  Railroad  Company,  supra,  where  the  wrongful  act 
is  accompanied  by'*  (insult,  indignity, oppression  or  inhumanity.)" 

It  would,  however,  be  extending  the  rule  unwarrantably  to  bold 
that  they  could  be  imposed,  provided  the  conduct  was  merely 
•* indecorous."  This,  as  defined  by  Webster,  and  as  commonly 
understood,  means  impolite,  or  a  violation  of  good  manners  or 
proper  breeding.  It  is  broad  enough  to  cover  the  slightest  de- 
parture from  the  most  polished  politeness  to  conduct  which  is 
vulgar  and  insulting.  It  does  not  necessarily  or  indeed  generally 
involve  an  insult.  The  latter  assumes  superiority  and  offends 
the  self-respect  of  the  person  to  whom  it  is  offered, while  the  for- 
mer excites  pity  or  contempt  for  the  one  guilty  of  it.  A  word  or 
act  may  be  both  indecorous  and  insulting,  but  yet  it  often  lacks 
the  essential  elements  of  an  insult. 

In  the  case  now  under  consideration  the  jury  may  have  believed 
it  was  indecorous  in  the  conductor  not  to  stop  the  train  at  the 
platform,  or  not  to  carry  her  valise  for  her  when  she  was  leaving 
the  train,  or  to  let  her  get  off  between  stations,  although  she 
chose  to  do  so  rather  than  suffer  inconvenience  by  being  cartied 
to  the  next  one;  or  in  merely  telling  her  that  she  could  walk  haoJ^gl^ 
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to  her  station,  yet  idone  of  these  things  amounted  to  ''insult,  in- 
dignity, oppression  or  inhumanity.^' 

The  lower  court  properly  refused  the  request  as  made  for  spe- 
cial findings.  The  interrogatories  offered  merely  required  the 
jury  to  say  what  amount  they  found  as  compensatory  and  what 
sum  as  exemplary  damages.  They  involved  mixed  questions  of 
law  and  fact. 

Upon  a  retrial  the  question  of  limiting  the  finding  to  compen- 
satory damages  should  be  presented  to  the  Jury  under  proper  in- 
structions, and  the  difierence  between  them  and  those  which  are 
exemplary  defined. 

The  evidence  as  to  the  conduct  of  the  brakeman  was  competent. 
It  is  true  that  it  was  not  specifically  complained  of  in  the  peti- 
tion, but  only  that  of  the  conductor.  The  brakeman  was,  how- 
ever, one  of  the  agents  of  the  railroad  company  in  the  manage- 
ment of  the  train  upon  which  the  appellee  was  a  passenger.  It 
is  not  necessary  that  a  petition  should  enumerate  specifically 
that  this  or  that  person  connected  with  the  management  of  the 
train  was  guilty  of  improper  conduct  in  order  to  authorize  the  ad- 
mission of  evidence  as  to  this  or  that  particular  party.  It  is  suf- 
ficient to  aver  the  breach  of  duty  upon  the  part  of  those  in  con- 
trol of  the  train.  Besides,  in  this  instance,  the  conduct  of  the 
brakeman  complained  of  was  in  the  immediate  presence  of  the 
conductor,  and  occurred  at  the  time  of  the  other  alleged  acts  of 
which  the  appellee  complains.  We  do  not  mean  to  say  whether 
he  was  guilty  of  improper  conduct  or  not,  but  it  was  apart  of  the 
res  gestae,  and,  therefore,  admissible.  Circumstances  attending 
the  commission  of  a  trespass  or  a  wrong,  although  not  set  forth  in 
the  declaration,  may  be  given  in  evidence  with  a  view  of  affect- 
ing the  question  of  damages,  save  where  they,  within  themselves, 
constitute  an  independent  cause  of  action.  (Sedgwick  on  Meas- 
ure of  Damages,  side  page  538,  note  3. ) 

For  the  reason  indicated  the  judgment  below  is  reversed  and 
cause  remanded  for  a  new  trial,  and  further  proceedings  consist- 
ent with  this  opinion. 


WOBTHINGTON  v.  MILLER'S  ADM'R. 
(Filed  March  8.  1887.) 

Evidence  as  to  transaction  with  decedent— In  an  action  against  a  flrm  by 
the  representative  of  a  decedent,  one  of  the  partners  can  not,  by  permitting 
Judgment  to  go  against  him,  render  himself  a  competent  witness  for  the 
other  partners  as  to  a  transaction  with  the  decedent. 

In  thi9  oase  the  partner  against  whom  judgment  has  been  rendered  ^s  held 
not  to  be  a  competent  witness  for  the  other  partners  for  the  purpose  of  prov- 
ing payment  to  the  decedent. 

Hallam  &  Myers  for  appellant. 

J.  F.  A  C.  H.  Fisk  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Prroy. 

This  case  has  been  heretofore  in  this  court  and  on  the  appeal 
of  Miller's  administrator  and  on  the  appeal  of  Worthington,  and 
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is  now  here  for  the  third  time.  The  action  was  instituted  by  the 
administrator  on  the  following  obligation:  '^Due  John  J.  Miller 
two  hundred  and  sixty-five  dollars  and  forty  oents. 

*  *  JAMES  WHTPPS  &  CO. " 

The  action  being  against  the  firm  of  James  Whipps  &  Co.,  the 
petition  alleging  that  James  Whipps  and  Henry  Worthincton 
were  members  and  that  Wilcox,  the  other  member,  was  dead,  or 
had  retired  from  the  firm.  Worthington  denied  by  his  answer  the 
existence  of  any  such  firm,  or  that  Whipps  had  any  authority  to 
sign  his  name  to  such  a  paper  or  to  make  him  liable  as  a  mem- 
ber of  a  firm  to  which  he  never  belonged. 

That  Whipps  was  the  mere  agent  to  purchase  tobacco  for  him 
(Worthington)  and  Wilcox,  and  without  any  power  to  sign  their 
names  in  any  way  to  paper  evidencing  an  Indebtedness.  He  fur- 
ther pleaded  payment  to  the  intestate  for  the  tobaccoo,  for  which 
this  note  was  executed.  Issues  were  made  as  to  the  existence  of 
the  partnership,  and  on  the  plea  of  payment. 

When  the  case  was  here  on  the  appeal  of  the  administrator  of 
Miller,  it  was  held  that  Whipps  being  sued  as  a  member  of  the 
firm  was  incompetent  to  testify  as  to  the  payment  by  him  to  the 
intestate,  and  a  reversal  on  that  account  was  had.  When  it  went 
back  there  was  a  judgment  against  Worthington  and  James 
Whipps,  that  was  brought  here  on  Worthington's  appeal,  and 
reversed  on  account  of  an  erroneous  instruction.  Whipps  did  not 
appeal,  but  the  supersedeas  was  executed  by  Worthington,  and 
the  case  sent  back,  the  Judgment  being  reversed,  leaving,  as 
Worthington  contends,  the  judgment  in  full  force  as  to  Whipps, 
but  reversed  as  to  him  (Worthington.)  On  the  return  of  the  case 
Worthington  offered  Whipps  as  a  witness  to  prove  payment,  in- 
sisting that  the  latter  was  no  longer  a  party  to  the  action,  and 
had  no  interest  in  the  result.  The  court  refused  to  permit  the 
witness  to  testify,  and  this  is  the  error  complained  of.  Whipps 
was  insolvent,  and,  therefore,  was  not  particularly  interestea  in 
the  result.  Whether  solvent  or  insolvent,  and  waiving  the  ques- 
tion, that  as  the  obligation  sued  on  was  a  firm  liability,  and  pro- 
ceeded on  as  such,  the  judgment  was  a  unit,  it  seems  to  us  that 
the  individual  liability  assumed  by  one  partner  in  permitting 
judgment  by  default  to  go  against  him,  can  not  render  him  a  com- 
petent witness  to  testify  for  the  other  partners  with  reference  to 
the  same  transaction  as  to  what  transpired  between  the  witness 
and  the  dead  man  as  to  the  payment  of  this  note.  If  paid  it  re- 
lieves the  partnership  from  any  liability  for  the  debt;  and  while 
the  partnership  assets  might  be  amply  sufficient  to  satisfy  the 
judgment,  a  member  of  the  firm  is  permitted  to  testify  as  against 
the  intestate  that  he  paid  to  the  intestate  in  his  life  time  the  en- 
tire amount,  thereby  exonerating  the  firm  from  the  payment  of 
the  firm  debt.  The  firm  is  the  party  defendant  to  the  action  and 
no  member  of  it  can  testify  as  to  transactions  with  the  decedent 
BO  as  to  absolve  the  firm  from  its  obligation.  There  was  no  error, 
therefore,  in  refusing  to  permit  the  witness  to  testify. 

Judgment  affirmed. 
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GBIGSBY.  GD'N,  Ac.  v.  COCKE'S  EX'R. 
(Filed  March  8,  1887.) 

Ezeontors— When  bond  should  be  required—The  oouuty  courts  are  clothed 
with  large  discretionary  power  as  to  requiriug  executors  to  give  bond  for  the 
faithful  performance  of  their  duties,  although  the  will  directs  that  no  bond 
should  be  required  of  them,  and  upon  appeal  to  the  circuit  court  from  an 
order  of  the  oounty  court  requiring  an  executor  to  give  bond,  notwithstand- 
ing the  will  directs  otherwise,  the  order  should  not  be  reversed  unless  it 
affirmatively  appears  that  the  county  court,  in  requiring  the  execution  of 
the  bond,  acted  capriciously  and  without  any  cause. 

Under  the  circumstances  of  this  case,  which  are  set  out  in  the  opinion,  the 
order  of  the  county  court  requiring  bond  was  improperly  reversed  by  the 
circuit  court. 

W.  M.  Beokner  and  J.  T.  Tucker  for  appellants. 

Hunt  &  Darnell  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  as  guardian  of  two  infant  legatees  of  appellee's 
testatrix,  Amanda  M.  Cocke,  moved  the  Clark  County  Court  to 
require  the  appellee  to  execute  bond,  with  secuirty,  for  the  faith- 
ful performance  of  his  duties  as  executor  of  the  last  will  of 
Amanda  M.  Cooke,  he,  by  the  provigionsof  the  will,  having  qual- 
ified as  executor  without  executing  bond  for  the  faithful  dis- 
charge of  his  duties. 

The  county  court  having:  required  the  appelle  to  execute  bond, 
with  security,  for  the  faithful  discharge  of  his  duties  as  executor, 
and  he  having  declined  to  do  so,  tlie  county  court  removed  him 
and  appointed  the  appellant  as  adimnistrator  of  the  estate,  with 
the  will  annexed. 

From  these  orders  of  the  county  court  the  appellee  appealed  to 
the  ciruit  court,  which  reversed  the  orders  of  the  county  court, 
and  reinstated  the  appellee  as  executor  without  bond.  From  that 
judgment  the  appellant  has  appealed  to  this  court. 

Sec.  21  of  the  act  of  1797  (1  Litt's  Laws,  616),  provided:  ** Where 
any  testator  shall  leave  visible  estate  more  than  sufficient  to  pay 
all  of  his  debts,  and  by  will  shall  direct  that  his  executors  shall 
not  be  obliged  to  give  security,  in  that  case  no  security  shall  be 
required  unless  the  court  shall  see  cause,  from  their  own  know- 
ledge, or  the  suggestions  of  creditors  or  legatees,  to  suspect  the 
executors  of  fraud,  or  that  the  testator's  personal  estate  will  not 
be  sufficient  to  discharge  all  his  debts.'' 

By  section  4,  chapter  37  of  the  Revised  Statutes,  it  was  pro- 
vided: **But  when  the  will  directs  that  an  executor  shall  not 
give  security,  the  court  shall  not  require  it  unless  on  the  motion 
of  some  one  interested,  or  from  its  own  knowledge,  it  shall  ap- 
pear proper  to  require  it." 

Article  1,  section  4,  chapter  39  of  the  General  Statutes  provides: 
"But  surety  shall  not  be  required  when  the  will  so  directs,  unless 
on  the  motion  of  some  one  interested,  or  from  the  knowledge  of 
the  court,  it  may  appear  proper  to  require  it;  and  when  so  re- 
quired, which  may  be  at  any  time,  surety  shall  be  given  by  the 
.  executor,  else  he  shall  not  be  permitted  to  qualify,  or,  having 
qualified,  he  shall  be  removed." 

By  the  act  of  1797  the  oounty  court,  upon  the  application  of  the 
executor  to  qualify  without  giving  bond,  the  will  so  directing, 
Oould  not  require  the  executor  to  give  bond,  unless  it  should  "see 
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cause,  from  its  own  knowledge,  or  the  suggestions  of  creditors  or 
lejratees,  to  suspect  fraud." 

By  the  Revised  Statutes  the  power  of  the  county  court  was  en- 
larged so  as  to  give  it  power,  upon  the  application  of  the  executor 
to  qualify  without  bond,  the  will  so  directing,  to  require  bond  if, 
from  its  own  knowledge,  ot  upon  the  motion  of  some  one  inter- 
ested, it  appeared  proper  to  require  bond. 

The  General  Statutes  further  enlarge  the  power  of  the  county 
court  by  expressly  providing  that  it  may  require  the  executor  to 
give  bond,  though  the  will  directs  otherwise,  at  any  time  after 
the  qualification  of  the  executor,  if,  from  the  knowledge  of  the 
court,  or  upon  the  motion  of  some  one  interested,  **it  may  appear 
proper  to  require''  the  bond. 

For  the  purpose  of  protecting  the  interest  of  creditors  or  lega- 
tees the  county  courts  are  clothed  with  large  discretionary  power 
as  to  require  executors  to  give  bond  for  the  faithful  performance 
of  their  duties,  although  the  will  directs  that  no  bond  shall  be 
required  of  them.  This  discretionary  power  is  not  limited  to  cases 
of  suspected  fraud  or  bad  faith  on  the  part  of  the  executors,  but 
reaches  out  and  embraces  any  fact  or  circumstance,  either  per- 
sonally known  by  the  court  or  developed  by  investigation,  tend- 
ing to'  show  that  it  is  proper  to  require  bond.  Of  course  the 
county  courts  can  not  require  the  execution  of  the  bond  capric- 
iously and  without  any  cause. 

Upon  an  appeal  to  the  circuit  court]from  an  order  of  the  county 
court  requiring  an  executor  to  execute  bond,  notwithstanding  the 
will  directs  otherwise*  the  court  should  presume,  in  the  absence 
of  satisfactory  evidence  to  the  contrary,  that  the  county  court 
had,  either  from  its  own  knowledge  or  from  proof,  cause  to  re- 
quire the  executor  to  execute  bond,  and  unless  it  affirmatively 
appears  that  the  county  court,  in  requiring  the  execution  of  the 
bond,  acted  capriciously  and  without  any  cause,  the  order  should 
not  be  reversed. 

The  proof,  as  developed  in  the  record,  is  that  the  estate  confi- 
ded to  the  hands  of  the  appellee  as  executor  Is  a  large  one,  con- 
sisting  mostly  of  personal  estate.  That  under  the  will  he  is  the 
devisee  of  one-half  of  the  estate,  and  the  applelant's  wards  are 
the  devisees  of  the  other  half;  that  the  appellee  has  no  near  rela- 
tions in  this  State;  that  his  children  live  in  other  States;  that  he 
contemplates  moving  from  the  State  as  soon  as  he  can  wind  up 
his  business;  that  he  has  no  estate  of  his  own  except  that  devised 
him  by  his  testatrix;  that  by  the  terms  of  the  will  no  estate  is 
devised    directly    to   appellant's  wards,  but   the  appellee  is   re- 

? nested  to  pay  them  one-half  of  the  net  proceeds  of  the  estate, 
t  also  appears  that  he  contemplated  bringing  a  suit  to  have  the 
will  construed.  For  what  purpose?  Evidently  to  test  the  ques- 
tion as  to  whether  he  is  not  entitled  to  the  whole  estate. 
2  We  think  the  county  court  did  right  in  requiring  the  appellee  to 
give  bond,  and  in  removing  him  as  executor  upon  his  failure  to 
do  so. 

The  decisions  of  this  court  relied  on  by  appellee  are  not  appli- 
cable to  this  case.  In  those  cases  the  court  was  called  upon  to 
act  without  reference  to  the  statute  authorizing  the  county  courts 
to  require  bond  of  the  executor,  notwithstanding  the  will  provided 
otherwise.  In  such  cases  the  court  requires  that  bad  faitii,  or 
what  is  equivalent  to  it,  on  the  part  of  the  executor,  must  be 
shown. 

The  judgment  of  the  circuit  court  is  reversed  and  the  case  is  re- 
manded with  directions  to  certify  to  the  county  court  to  re-enter 
its  order  removing  the  appellee  as  executor,  and  the  appointment 
of  the  appellant  in  his  stead  as  administrator,  with  the  will  an- 
nexed. 
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PETREY,  &c.  V.  RANDOLPH,  Ac. 
(Filed  March  10,  1887.) 

1.  I^andlard  and  tenant— A  landlord,  in  order  to  preserve  the  superiority 
of  his  lien  upon  the  tenant's  property  on  the  leased  premises  as  against  "a 
lien*'  of  a  third  person,  must  assert  his  claim  for  rent  within  ninety  days 
after  it  beoomes  due :  and  as  against  all  other  rights  or  equities  of  third  per- 
sons he  must  assert  his  olalm  within  120  days. 

8.  Assignment  for  benefit  of  oredi tors— While  an  assienee  for  the  benefit  of 
creditors  takes  the  assigned  property  subject  to  all  valid  liens  and  equities, 
he  is  not  limited,  as  to  defenses  to  distraint,  attachment  or  execution  against 
the  property,  to  those  only  which  the  debtor  could  have  made.  Therefore, 
while  a  landlord  might,  as  against  the  tenant,  have  distrained  for  rent  at 
any  time  within  six  months  after  it  became  due,  he  can  not,  as  against  the 
tenant*s  assignee  for  the  benefit  of  creditors,  distrain  after  four  months,  the 
right  of  creditors  having  intervened  by  reason  of  the  assignment. 

L.  A.  Weakley  for  appellants. 

L.  C.  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

A  deed  of  assignment  for  the  benefit  of  creditors  divests  the  as- 
signor of  title.  The  qualification  required  by  the  statute,  by  the 
taking  of  an  oath  and  the  execution  of  a  bond  by  the  assignee, 
does  not  affect  it,  but  is  merely  for  the  security  of  those  in- 
terested. 

The  single  question,  therefore,  presented  by  this  appeal,  Is 
whether  a  landlord  can  acquire  a  superior  lien  for  rent,  which  has 
been  due  less  than  six  but  more  than  four  months,  by  the  suing 
out  and  levy  of  a  distress  warrant  upon  the  tenant's  property 
upon  the  leased  premises,  but  after  the  making  of  a  deed  of  as- 
signment by  the  tenant  for  the  benefit  of  his  creditors? 

Chapter  M,  article  2,  of  the  General  Statutes,  provides: 

Section  10.  **A  distress  warrant  may  issue,  although  the  lease 
be  not  ended,  but  only  for  rent  then  due,  and  not  after  the  lapse 
of  six  months  from  the  time  it  was  due.'' 

Section  12.  **A11  valid  liens  upon  the  personal  property  of  a 
lessee,  assignee  or  under-tenant,  created  before  the  property 
was  carried  upon  the  leased  premises,  shall  prevail  against  a  dis- 
tress warrant  or  attachment  for  rent.  If  such  lien  be  created 
whilst  the  property  is  on  the  leased  premises,  and  on  property 
upon  which  the  landlord  hath  a  superior  lien  for  his  rent,  then 
to  the  extent  of  one  year's  rent,  whether  the  same  accrued  before 
or  after  the  creation  of  the  lien,  a  distress  or  attachment  shall 
have  preference  and  be  first  satisfied,  provided  the  same  is  sued 
out  in  ninety  days  from  the  time  the  rent  was  due." 

Section  1^.  "A  landlord  shall  have  a  superior  lien  on  the  pro- 
duce of  the  farm  or  premises  rented,  on  the  fixtures,  on  the  house- 
hold furniture,  and  other  personal  property  of  the  tenant  or  un- 
der-tenant, owned  by  him,  after  possession  is  taken  under  the 
lease;  but  such  lien  shall  not  be  for  more  than  one  year's  rent 
due  or  to  become  due,  nor  for  any  rent  which  has  been  due  for 
more  than  one  hundred  and  twenty  days."       «    *    « 

Aside  from  the  statute  the  landlord  has  no  lien.  At  the  com- 
mon law  he  had  no  right  to  distrain  after  the  lease  or  term  had 
ended.    By  it  he  could  only  seize  property  for  rent  then  accruing. 
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(3  Blackstone,  11.)  It  is  a  summary  proceeding,  born  of  the  stat- 
ute, and  should  not  be  extended  in  scope  by  construction.  The 
legislature  has  given  the  landlord  a  preference,  but  has  not  ab- 
solved him  from  vigilance.  To  guard  against  collusion  between 
him  and  his  tenant,  and  to  prevent  the  latter  from  obtaining 
false  credit,  it  has  given  him  a  lien  and  a  summary  mode  of  en- 
forcing it,  provided  he  does  so  within  a  certain  period. 

As  between  him  and  the  tenant  he  may  distrain  within  six 
months,  but  where  the  rights  of  third  parties  intervene,  the  stat- 
ute has  reduced  the  right  to  a  more  narrow  limit,  and  the  land- 
lord must  comply  with  it  strictly  or  lose  bis  right. 

It  is,  perhaps,  difficult,  owing  to  their  language,  to  arrive  at  the 
reason  which  led  to  the  enactment  of  both  the  12th  and  13th  sec- 
tions, supra.  It  can  be  urged  with  some  force,  in  the  light  of 
legislation  upon  the  subject,  that  the  first  relates  to  property 
which  the  tenant  carries  with  him  to  the  leased  premises,  while 
the  latter,  in  imitation  of  the  feudal  law,  gives  to  the  landlord  a 
superior  lien  upon  that  which  issues  out  of  the  land  or  is  acquired 
by  the  tenant  after  he  goes  upon  the  premises. 

There  is,  however,  in  our  opinion,  tnis  distinction  between  the 
two  sections:  The  first  is,  by  its  terms,  applicable  onlj'  to  Hens 
of  third  parties.  All  liens  created  upon  the  property  of  the  lessee, 
prior  to  its  removal  to  the  rented  premises,  are  declared  by  it  to  be 
superior  to  the  landlords  claim  for  rent;  and  if  the  lien  be  created 
after  such  removal,  then  the  demand  of  the  landlord  is  declared 
to  be  superior  to  the  extent  of  a  year's  rent,  provided  the  proper 
steps  to  enforce  it  are  taken  within  ninety  days  after  the  rent  be- 
comes due.  '' 

It  was  accordingly  held  in  the  case  of  Gedge  v.  Shoenberger,  83 
Ky.,  91,  which  was  a  contest  for  priority  of  lien  between 
the  owner  of  a  mortgage,  given  by  a  tenant  upon  property  at  the 
time  upon  the  rented  premises,  upon  the  one  hand  and  the  land- 
lord for  rent,  accruing  subsequent  to  the  execution  of  the  mort- 
gage, upon  the  other,  that  the  latter  must  distrain  within  ninety 
days  from  the  falling  due  of  his  rent  or  the  superiority  of  his  lien  ' 
was  lost. 

This  section  must,  in  our  opinion,  as  to  the  rights  or  claims  of 
third  parties,  be  held  to  refer  to  such  as  fall  within  the  technical 
legal  meaning  of  the  word  ''lien.'' 

The  thirteenth  section,  however,  is  not  so  restricted.  By  it  the 
landlord  has  a  superior  lien  upon  the  property  named  in  it  for  a 
year's  rent,  due  or  to  become  due,  provicied  it  has  not  been  due 
more  than  one  hundred  and  twenty  days. 

Under  the  one  section  he  must,  as  against  "a  lien,'^  assert  his 
rent  claim  within  the  ninety  days,  and  as  against  all  other  rights 
or  equities  of  third  parties  he  must,  under  tne  other  section,  do 
so  within  one  hundred  and  twenty  days.  This  construction  is 
necessary  to  harmonize  and  give  effect  to  both  sections  of  the 
statute. 

The  15th  section  of  article  2  provides  that  if  after  the  com- 
mencement of  any  tenancy  a  lien  be  created  upon  the  property  on 
the  leased  premses,  the  lien  holder  may  remove  the  property  by 
paying  to  the  landlord  the  rent  in  arrear  and  securing  him  in 
that  to  become  due,  not  exceeding  in  all,  however,  a  year's  rent; 
and  section  16  says  that  if  the  property  be  taken  under  execu<tion 
or  attachment  the  officer  shall,  out  of  the  proceeds  of  the  prop- 
erty, pay  to  the  landlord  the  money  rent  clue  and  to  become  due 
for  the  year  in  which  the  levy  is  made,  unless  a  bond  of  in- 
demnity be  executed;  but  these  two  sections  must  be  understood 
as  referring  to  cases  where  the  landlord  has  not  lost  his  right,  as 
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provided  in  sections  12  and  18,  to  enforce  the  collection  of  bis 
rent  without  regard  to  the  rights  of  third  parties. 

It  is  urged,  however,  that  an  assignee  takes  the  property  cum 
onere;  that  he  merely  steps  into  the  shoes  of  the  debtor;  and  that 
as  the  landlord  can,  as  against  the  latter,  disdain  within  six 
months,  that  therefore  he  can  do  so  as  against  the  trustee. 

It  is  true  that  an  assignee  for  the  benefit  of  creditors  takes  the 
assigned  property  subject  to  all  valid  liens  and  equities. 

JBEere,  however,  the  statute  says  that  the  landlord  may,  as  be- 
tween him  and  his  tenant,  distrain  for  the  rent  at  any  time  with- 
in six  months  after  it  becomes  due;  but  also  provides,  in  sub- 
stance, that  whenever  the  rights  of  third  parties  intervene  he  can 
in  no  case  delay  longer  than  four  months.  This  limitation 
upon  his  right  was  not  contained  in  the  act  of  January  31,  isil. 
It  provided  only  that  the  property  distrained  should  belong  to  the 
party  against  whom  the  warrant  hkd  issued  or  to  a  sub-tenant. 
Nor  was  the  90  day  provision  of  the  12th  section,  supra,  embraced 
in  the  Revised  Statutes  of  1852, 

This  right  of  the  landlord  is  strictly  a  legal  or  statutory  one, 
enforceable  in  a  summary  way.  It  can,  therefore,  find  no  sup- 
port or  favor  in  equity. 

The  period  for  which  the  rent  is  owing  having  determined,  the 
lease-hold  Interest  does  not  pass  to  the  assignee  under  the  deed 
of  assignment.  If  so  he  would  be  the  tenant.  The  legal  title  to 
the  assignor's  property,  howerer,  vests  in  him.  He  becomes  the 
representative  of  tlie  creditors.  He  is  entitled  to  hold  it  until 
the  debts  are  paid.  Their  rights  have  intervened,  and  if  a  land- 
lord wishes  to  defeat  them  he  must  be  vigilant  and  pursue  his 
statutory  remedj'  within  the  time  fixed  by  law.  This  he  did  not 
do  in  this  instance. 

The  trustee  holds  the  property  for  the  payment  of  the  debts,  and 
the  interest  of  the  creditors  requires  that  he  should  not  be  limited 
as  to  defenses  to  distraint,  attachment  or  execution  against  it  to 
those  only  which  the  debtor  could  have  made. 

Judgment  afQrmed. 


JETT'S  EX'X  V.  COCKRIL'LS  EX'X. 

(Filed  March  10.  1887.) 

Executors  and  administrators— IntereBt— Unless  a  olaim  against  a  deoe- 
dent's  estate  is  verified  as  required  by  law  and  payment  demanded  of  the 
personal  representative  within  one  year  after  his  appointment,  no  interest 
accruing  tliereon  after  the  deatli  of  the  debtor  can  be  allowed ;  and  the  per- 
sonal representative  by  making  a  payment  on  the  claim  before  it  is  verified 
does  not  waive  his  right  to  require,  as  a  condition  precedent  to  the  recovery 
of  interest  accruing  after  the  debtor's  death,  that  the  claim  be  verified  and 
the  payment  of  the  balance  due  thereon  demanded  within  a  year  from  tbo 
time  of  his  qualification. 

C.  F.  &  A.  R.  Burnam  for  appellant. 

Riddell  &  Fluty  for  appellee. 

Appeal  from  Estill  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Benuett. 

Artiole  5,  seotion  53  of  the  General  Statutes  provides  that  *'no 
interest  accruing  after  his  death  shall  be  allowed  or  paid  on  any 
claim  against  a  decedent^s  estate,  unless  the  claim  be  verified 
and  authenticated,  as  required  by  law,  and  demanded  of  the  ex- 
ecutor, administrator,  or  curator  within  one  year  after  his  ap- 
pointment." 

£.  L.  Cockrill  having  died  testate  in  Estill  county,  his  will 
was  admitted  to  probate  by  the  county  court  of  that  county,  and 
the  appellee  was  qualified  as  executrix  thereof  on  the  21st  day  of 
November,  1876. 

Curtis  Jett,  who  was  alive  at  the  time  of  the  appellee's  qualifi- 
cation as  executor,  and  continued  to  live  for  sevRral  months  there- 
after, did  not  verify  the  note,  which  he  held  on  the  appellee's 
testator,  as  required  by  law;  nor  did  his  executrix,  after  her  qual- 
ification, demand  the  payment  of  said  note,  accompanied  with  the 
verification  required  by  law,  until  the  12th  of  March,  1878,  more 
than  one  year  from  the  time  of  appellee's  qualification  and  ap- 
pointment. 

The  statute,  supra,  is  peremptory  that  no  interest  accruing  after 
the  death  of  a  person,  upon  any  claim  against  his  estate,  shall  be 
allowed  or  paid,  unless  the  claim  shall  be  verified  and  authenti- 
cated, as  required  by  law,  and  payment  thereof  demanded  of  his 
executor,  administrator  or  curator,  within  one  year  after  the  ap- 
pointment of  the  executor,  administrator  or  curator.  But  not- 
withstanding this  provision  of  the  statute,  if  the  executor,  admin- 
istrator or  curator  is  the  only  person  who  will  be  affected  by 
allowing  the  prohibited  interest,  he  may  waive  his  right  to  the 
protection  of  the  statute  by  agreeing  with  the  creditor  of  the  es- 
tate to  pay  his  debt  in  full  in  consideration  of  his  postponing  the 
collection  of  his  demand,  so  as  to  enable  him,  the  representative, 
to  pay  the  debt  without  sacrificing  the  estate  by  a  forced  sale. 
(Croninger  v.  Marthen,  MS.  opinion,  Feb.  27,  1886.) 

There  is  no  contention  in  this  case  that  appellant  and  appellee 
ever  made  any  such  agreement. 

Appellee,  after  she  qualified  as  executrix  and  before  the  note 
was  verified,  as  required  by  law,  paid  five  hundred  dollars  on  it. 
If  she  knew  the  debt  was  just  ana  could  be  verified,  as  required 
by  law,  then  she  had  the  right  to  make  the  judgment  on  it.  And 
she  certainly  waived  no  right  to  have  the  claim  verified  ani 
the  payment  of  the  balance  due  thereon  demanded  within  a  year 
from  the  time  of  her  qualification. 

The  distinction  between  this  case  and  that  of  Croninger  v. 
Marthen,  is  plain.  In  that  case  the  creditor  postponed  taking 
any  steps  towards  collecting  his  debt  or  perfecting  his  right  to 
collect  interest  on  it,  by  the  request  of  his  executor  and  his  ex- 
press promise  that  his  debt  should  be  paid  in  full.  In  view  of 
these  facts,  together  with  the  further  fact  that  the  executor  was 
the  only  person  to  be  affected  by  the  payment  of  the  interest, 
his  court  held  that  he  waived  his  right  to  rely  upon  the  statute. 
But  in  this  case  nothing  of  the  kind  occurred.  The  appellee  sim- 
ply in  advance  of  the  verification  of  the  debt  and  demand  of  its 
payment,  pajd  five  hundred  dollars  thereon.  This  was  certainly 
not  a  waiver  of  her  right  under  the  statute  to  refuse  to  pay  inter- 
est, because  the  debt  was  not  proved  and  paymept  thereof  de- 
manded within  a  year  after  her  qualification. 
The  Judgment  of  the  lower  court  is  affirmed. 


tFuly  1, 1887—^ 
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SCHILLINGER  v.  BOES,  &o. 
(Filed  March  12,  1887.) 

1.  Benefit  societies— Change  of  beneficiary— Where  the  charter  of  a  mutual 
benefit  society  expressly  empowers  any  member  holding  a  l")eneflt  certlfloate 
to  designate  as  the  beneficiary  another  than  the  person  originally  designated 
therein,  the  right  to  roalse  the  change  can  not  be  questioned.  The  statute 
expressly  authorizing  the  change,  the  question  of  public  policy  does  not 
arise. 

3.  Same— Where  it  appears  from  the  charter  of  such  a  society  that  the  ob- 
ject of  the  society  is  to  provide  for  the  families  of  its  deceased  members,  a 
member  holding  a  benefit  certificate,  in  which  his  wife  is  named  as  the  l^ene- 
flciary,  may,  with  her  consent,  and  the  consent  of  the  order,  malse  the  cer- 
tificate payable  to  his  children ;  and  such  a  change  is  not  fraudulent  as  to 
the  creditors  of  the  wife,  she  having  no  vested  interest  in  the  fund. 

3.  Same— Benefit  fund  exempt  from  execution— The  charter  of  the  Ancient 
Order  of  United  Worklngmen,  a  benevolent  institution,  requires  the  order 
to  disburse  the  lieneflciary  fund  for  the  relief  of  the  families  of  deceased 
members,  and  provides  that  this  fund  so  provided  and  set  apart  shall  be 
exempt  from  execution,  and  shall,  under  no  circumstances,  be  liable  to  be 
taken  by  any  process  to  pay  any  delit  of  such  deceased  member.  A  beuefit 
certificate  was  issued  to  B. ,  payable  to  his  wife,  as  he  had  the  right  to  direct. 
B.  having  died,  the  wife's  creditors  seek  to  subject  the  fund  due  upon  the 
certificate  to  the  wife's  debts.  Held— That  the  fund,  although  payable  to 
the  wife,  is  for  the  benefit  of  the  member's  family,  and  is  exempt  not  only 
from  the  deceased  member's  debts,  but  from  the  debts  of  any  member  of  his 
family. 

4.  Liberal  construction  of  charters— The  charters  of  such  benevolent  insti- 
tutions should  be  liberally  construed  in  favor  of  the  objects  of  their  bounty, 
and  so  as  to  prevent  the  application  of  their  funds  to  the  benefit  of  those  who 
are  strangers  to  the  organization. 

Brown,  Humphrey  &  Davie  for  appellant, 

M.  A.  &  D.  A.  Sachs  for  appelle(\'^. 

Appeal  from  Louisville  Law  &  Equity  Court. 

Opinion  of  the  court  by  ('hief  Justice  Pryor. 

The  plaintitf  below,  who  is  tlie  appellant  in  this  court,  insti- 
tuted this  action  against  the  appellee,  Catherine  Boes,  to  recover 
the  amount  of  five  notes  alle^red  to  have  been  paid  off  by  him  as 
her  surety. 

The  indebtedness  was  created  by  the  appellee  while  she  was  a 
feme  covert,  but  while  conducting  a  jjrocery  store  in  her  own 
name,  she  having  been  empowered  to  trade  as  a  feme  sole  by  the 
chancelK^r  under  the  provisions  of  the  statute  enacted  for  such 
purposes. 

She  denies  her  liability  for  any  of  the  debts,  and  attempts  to 
show  that  the  notes  the  appellant  paid  off  were  the  mere  re- 
newals of  the  indebtedness  of  her  husband,  for  which  she  was  in 
no  manner  responsible,  created  before  and  after  she  was  author- 
ized to  conduct  business  as  an  unmarried  woman. 

There  is  some  conflict  in  tlie  j)ro»)f  as  well  as  circumstances  con- 
ducing to  show  tliat  some  of  the  paper  was  the  evide^ice  of  a  for- 
mer indebtedness  by  the  iiusl)and,  hnt  after  a  review  of  the  testi- 
mony we  are  disposed  to  concur  with  tlie  chancellor  that  these 
notes  were  the  obligations  of  the  wife,  and  for  \vhicl»  she  was 
primarily  liable. 

The  appellant,  when  lie  instituted  tlie  action,  ol)tained  an  at- 
tachment and  garnishee,  by  wliich  he  garnished  certain  funds  in 
the  hands  of  three  benevolent  or  cliaritable  institutions,  of  which 
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the  husband  of  the  appellee  was  a  member,  and  that,  as  was  al- 
leged, belonged  to  the  wife  as  the  only  beneflciarv. 

The  husband  of  the  appellee  insured  his  life  in  these  companies, 
or  rather  was  a  member  of  these  associations,  with  the  certificate 
of  insurance  payable  to  his  wife,  Catherine  Boes,  the  present  ap- 

Sellee.     The  policy  in  the  Knij^hts  of  Honor  was  $2,000;  National 
[utual  Benefit  Association,  $4,000;  United  Order  of  Woi#ingmen, 
$2,000. 

The  husband  of  Catherine,  during  his  last  illness,  and  but  a  few 
days  prior  to  his  death,  with  the  consent  of  his  wife,  changed  the 
beneficiaries  of  his  poUcy  in  the  Knights  of  Honor  to  his  wife, 
** in  trust  for  hers  and  his  children."  In  the  United  Order  of 
Workingmen  the  benefit  certificate  for  the  wife  was  never 
changed.  In  the  National  Mutual  Benefit  Association  the  bene- 
fit certificate  was  transferred  to  Catherine  Boes  in  trust  for  the 
children. 

The  benefit  certificates  in  each  association  having  been  origin- 
ally payable  to  the  wife  alone,  it  is  maintained  by  counsel  for  the 
appellant  that  she  became  vestetl  with  a  fixed  and  certain  inter- 
est, payable  at  the  death  of  the  husband,  and  that  any  transfer 
made  by  her  consent  or  jointly  with  her  husband  of  these  bene- 
fits to  their  children  was  a  fraud  on  the  rights  of  creditors.  Sec- 
ondlv,  that  such  transfers  are  against  public  policy  and  void. 

It  becomes  necessary  in  determining  these  questions  to  look  to 
the  acts  of  incorporation  creating  these  several  associations,  with 
a  view  of  ascertaining  the  object  to  be  accomplished,  as  well  as 
the  manner  in  which  benefit  certificates  are  issued,  and  the  mode 
of  transferring  or  changing  the  beneficiary  by  the  member,  or 
whether  any  such  right  exists  by  reason  of  the  several    charters. 

These  associations  are  on  the  mutual  plan,  with  assessments 
made  upon  each  member,  that  constitutes  the  fund  out  of  which 
the  insurance  or  benefits  are  paid.  The  charter  and  by-laws  show 
that  the  prime  object  of  each  is  to  aid  the  members  and  their 
families  or  beneficiaries,  and  they  can  only  be  regarded  as  benev- 
olent and  charitable  associations. 

In  March,  1881,  a  certificate  was  issued  from  the  Knights  of 
Honor  to  John  Boes,  the  hnsabnd,  who  was  a  member,  by  which 
the  Supreme  Lodge  agreed  to  pay  out  of  the  widows  and  orphans' 
fund,  at  his  death,  the  sum  of  $2,000  to  his  wife,  Catherine,  un- 
der the  laws  controlling  the  order:  ** Provided,  that  this  certifi- 
cate shall  not  have  been  surrendered  by  said  member  or  canceled 
at  his  request,  and  another  have  been  issued  in  accordance  with 
the  laws  of  this  order." 

It  is  provided  by  section  4  of  chapter  22  of  the  laws  of  this  or- 
der, that  **each  applicant  shall  direct  in  his  application  to  whom 
he  desires  his  benefit  paid,  whinh  shall  be  subject  to  such  further 
disposal  of  the  benefit  as  the  member  may  thereafter  direct  in  ac- 
cordance with  the  laws  of  this  order,  and  such  directions  shall  be 
entered  on  the  benefit  certificate."  By  section  6  it  is  provided 
that  a  member  may,  at  any  time  while  in  good  standmg,  sur- 
render his  certificate,  and  the  SupremeLodge  shall  cancel  the  old 
certificate  arid  issue  a  new  one  in  lieu  thereof  to  such  member, 
payable  as  he  shall  have  directed. 

The  member  as  well  as  the  beneficiary  acquires  his  rights  under 
the  act  of  incorporation,  and  when  the  law  of  the  association,  as 
well  as  the  certificate  of  benefit,  empowers  the  member  to  change 
the  beneficiary,  there  is  no  question  of  public  policy  involved, 
and  the  change  being  authorizeil  by  an  express  law  or  statute  of 
the  order,  the  right  to  make  the  change  can  not  be  questioned. 

This  rule  is  not  in  confiict  with  tho  case  of  Basye  v.  Adams, 
81  Ky.,  888.  In  that  case  the  right  to  change  the  beneficiary  was 
not  expressly  granted  by  the  charter,  and  no  consent  obtained  to 
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the  transfer,  nor  was  it  made  to  one  who  had  an  insurable  inter- 
est in  the  life  of  the  member.  The  National  Mutual  Benefit  Asso- 
ciation issued  the  policy  in  that  case,  and,  if  to  the  wife,  unless 
exprossly  prohibited  by  the*  eliarter,  we  see  no  reason  why  a 
change,  with  the  consent  of  the  order  and  the  beneficiary,  might 
not  have  been  made  to  the  children.  This  order,  the  Knights  of 
Honor,  had  a  fund  known  as  the  widows  and  orphans'  benefit 
fund,  created  for  and  payable  to  the  family  of  deceased  members 
(if  not  otherwise  directed),  and  this  fund  has  in  part  been  created 
and  sustained  by  the  contriubtion  of  the  deceased  member,  and 
should,  therefore,  be  applied  to  tlie  use  and  benefit  of  his  children 
by  the  consent  of  the  order  and  the  original  beneficiary.  Ihe 
wife,  who  was  named  as  the  beneficiary  in  the  first  certificate,  paid 
no  part  of  the  dues  or  calls  ma«le  by  the  order,  but  the  husband 
(the  member),  both  ])efore  and  after  the  change  was  made,  paid 
the  regular  dues,  and  was  contributing  his  means  for  the  purpose 
of  providing  for  his  children  at  his  death.  He  doubtless  saw  or 
knew  that  his  wife  was  involved^  and,  therefore,  wished  the  fund 
to  which  she  would  have  been  entitled,  in  part  at  least,  but  for 
the  change,  paid  to  the  children.  No  creditor  of  the  wife  was 
defrauded.  He  had  the  right  to  cancel  the  certificate  or  decline 
to  pay  the  dues,  and  thereby  forfeit  his  right  to  the  insurance. 
If  the  wife  had  a  vested  interest,  such  as  would  pass  the  title, 
there  is  no  reason  why  the  benefits  might  not  have  been  gar- 
nished prior  to  the  husband's  death.  Tf  this  could  be  done  it 
would  virtually  annul  the  entire  object  of  the  association,  and 
defeat  the  henevolent  intention  of  the  member,  by  appropriating 
his  means  used  in  creating  this  fund  to  the  payment  of  the  debts 
of  the  beneficiary.  The  change. here  was  from  the  wife  to  their 
children,  and  at  a  time  when  no  creditor  could  have  attached  the 
fund,  either  for  the  debt  of  the  husband,  who  y^na  the  member, 
or  the  wife,  who  was  the  beneficiary. 

There  is  no  rule  of  pu])lic  policy  that  would  preclude  the  hus- 
band or  wife  from  making  their  children  the  beneficiaries  of  this 
fund,  but  on  the  contrary  such  is  the  principal  or  leading  feature 
of  all  like  organizations  to  enable  the  member  to  i)rovide  for  his 
family.  Here  is  no  trade  made  or  assignment  of  benefits  to  those 
who  had  no  insurable  interest  in  thp  life  of  tlie  member,  against 
or  without  the  consent  of  tlio  beneficiary,  as  was  the  case  in 
Basye  v.  Adams,  but  a  chanpre  affected  by  which  the  entire  fam- 
ily of  the  insured  member  were  made  the  recipients  of  the  bene- 
fits resulting  from  these  benevolent  associations.  The  same  prin- 
ciple should  apply  to  each  of  these  associations,  and  we  see  no 
reason  for  holding  the  transfer  fraudulent  as  to  any  of  the  cred- 
tiors  of  the  wife.  To  liold  otherwise  would  in  effect  greatly  im- 
pair, if  not  entirely  destroy,  the  benefits  resulting  to  the  public 
from  these  benevolent  organizations. 

It  is  argued  that  the  certificate  in  the  Order  of  United  Working- 
men  never  having  been  changed,  tliat  the  fund  belonged  to  tne 
wife,  and  was  liable  for  her  debts,  and  the  chancellor  adopting 
that  view,  gave  to  the  children  an  equal  interest  with  the  mother, 
and  subjected  her  interf»st  to  tlie  payment  of   appellant's  claims. 

The  beneficiary  fund  in  this  order* is  created  for  the  relief  of 
members  and  their  families,  and  by  the  organic  law  of  the  order, 
that  necessarily  enters  into  and  becomes  a  part  of  the  benefit  cer- 
tificate, the  order  is  required  to  disburse  this  beneficiary  fund 
for  the  relief  of  the  families  of  the  member  as  well  as  the  mem- 
ber himself.  It  may  be  that  the  member  may  name  a  particular 
member  of  his  family  to  whom  he  desires  the  money  paid  and 
the  certificate  issued,  but  when  issued  to  the  wife  it  follows  that 
it  is  for  the  benefit  of  the  member's  family. 

Section  6  of  the  act  creating  the  order  provides  that-this  "fund 
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s6  provided  and  set  apart  shall  be  exempt  from  exeoution,  and 
shall,  under  no  circumstances,  be  liable  to  be  seized,  taken  or 
appropriated,  by  any  legal  or  equitable  process,  to  pay  any  debt 
of  sucn  deceased  member."  It  is  evident  that  this  fund  thus  set 
apart  for  the  benevolent  purposes  contemplated  was  to  be  exempt 
from  execution,  and  as  aganst  the  member,  under  no  circum- 
stances can  the  creditor  reach  it.  Such  was  the  intention  of  the 
order  in  its  organization. 

The  fund  was  not  only  for  the  member,  but  for  his  family,  and 
the  fund  itself  is  exempt,  whether  for  a  debt  against  one  of  the 
family  or  against  the  member.  The  mem  hers  of  the  family  be- 
come Interested  in  the  fund,  and  when  created  as  it  is  by  the 
members  for  that  purpose,  there  is  every  reason  for  sustaining 
the  exemption. 

Under  the  general  insurance  Jaw  of  the  State  the  certificate  be- 
ing for  the  benefit  of  a  married  woman,  the  fund  could  not  be 
reached  for  her  debts.  This  law  embraced  all  descriptions  of 
policies;  the  ordinary  life  policy,  where  large  sums  are  invested 
by  way  of  premiums,  and  often  a  large  surplus  to  be  divided  be- 
tween its  members  as  well  as  companies  organized  for  purely  be- 
nevolent purposes;  but  the  legislature,  in  its  session  of  1876,  en- 
acted **  that  all  Masonic  Orders,  Odd  Fellows,  Ancient  Order  of 
United  Workmen,  as  well  as  all  associations  incorporated  for  pur- 
poses of  mutual  protection  and  relief  of  its  members,  and  for  the 
payment  of  stipulate cl  sums  of  money  to  their  families,  etc.,  are 
hereby  declared  not  to  be  life  insurance  conipanies,  in  the  mean- 
ing of  the  general  insurance  laws  of  the  State,  and  they  are,  and 
shall  forever  be,  exempt  from  the  provisions  of  said  general  in- 
surance laws." 

The  law-making  power  was  evidently  intending  to  remove  such 
burdens  as  were  imposed  on  insurance  companies  whose  object  was 
private  or  corporate  gain,  and  to  place  no  obstacle  in  the  way  of 
the  disinterested  benevolence  of  such  relief  associations  as  those 
whose  charters  are  before  us,  and  may,  in  enacting  the  clause  ex- 
empting such  orders  from  the  provisions  of  the  general  law,  have 
gone  too  far,  still  the  liberal  construction  that  should  be  given  all 
such  charters  by  courts,  to  enable  the  order  to  accomplish  its  be- 
nevolent design,  would  suggest  the  necessity  as  well  as  the  propri- 
ety of  making  the  exempting  ch\uso  of  the  act  establishing  this  or- 
der apply  to  the  meinb(»rs  of  the  familv  as  well  as  to  the  member. 

In  Geiger  &  Board  v.  McLin,  7H  Ky.I  2.T2,  it  was  held  that  the 
son  of  the  member  had  no  interest  in  tlie  institution,  and  that 
the  act  creating  the  Kentucky  Masonic  Mutual  Insurance  Com- 
pany that  provided:  "No  part  of  the  stock  or  interest  which  any 
member  or  his  widow  or  children  may  have  in  said  institution 
shall  be  subject  to  any  debt  a^z^ainst  him,  or  any  of  them,"  was 
intended  to  apply  only  to  the  member,  or  the  one  having  an  in- 
terest in  the  institution,  and  while  this  was  certainly  not  a  lib- 
eral interpretation  of  the  meaning  of  that  act,  in  the  case  before 
us  the  fund  itself  is  exempt,  and  it  is  the  plain  meaning  of  the 
charter  that  this  fund  shall  be  and  is  set  apart  for  the  member 
and  his  family,  and  can  not  be  subjected  to  the  payment  of  their 
debts.  This  construction  harmonizes  with  the  legislative  action 
on  the  subject,  as  well  as  a  rule  of  construction  that,  when  ap- 
plied to  such  organizations,  requires  a  liberal  construction  of 
their  charter  in  favor  of  the  objects  of  their  bounty,  and  to  pre- 
vent the  application  of  their  funds  to  the  benefit  of* those  who  are 
strangers  to  the  organization. 

The  judgment  is  affirmed  on  the  original  and  reversed  on  the 
cross-appeal,  with  directions  to  dismiss  the  proceedings  in  so  far 
AS  they  seek  to  subject  the  fund,  or  any  part  of  it,  to  the  payment 
ot  the  debtB  of  appellant. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v,  RITTER'S  ADM'R. 
(Filed  March  16,  1887.) 

1.  Railway  passenger  carriers  bind  themselves  to  exercise  the  utmost  de^cree 
'  of  human  care,  diligence  and  skill  in  order  to  carry  their  passengers  safely ; 
and  this  obligation  makes  it  the  duty  of  the  company  to  remove  timber  and 
bushes  along  the  track  on  the  land  of  the  company  so  as  to  keep  the  en- 
gineer's v\ew  unobstructed. 

a.  Presumptions— Where  a  passenger  being  carried  on  a  train  is  injured  by 
an  accident  occurring  to  the  train,  the  legal  presumption  arises  that  the 
accident  and  consequent  injury  were  caused  by  the  negligence  of  the  carrier, 
and  in  order  to  overcome  this  presumption  the  carrier  must  show  that  the 
injury  arose  from  an  accident  which  the  utmost  care,  diligence  and  skill 
could  not  prevent,  or  that  the  injury  would  not  have  occurred  but  for  the 
passenger's  own  negligence.  In  this  ease  the  burden  was  on  the  plaintiff  to 
show  the  accident  and  his  intestate's  injury  by  it,  and  then  the  burden 
shifted  to  the  defendant.  Therefore,  an  instruction  placing  the  burden  on 
the  plaintiff  all  the  way  through  should  not  have  been  given. 

8.  Contributory  negligence— Where  the  death  of  a  passenger  is  caused  by 
the  willful  neglect  of  the  carrier,  and  the  action  is  for  willful  neglect,  the 
defendant  can  not  rely  upon  contributory  negligence  as  a  defense. 

4.  Impeaching  evidence— J.,  a  witness  for  defendant,  was  asked,  on  cross- 
examination,  if  he  had  not  stated  to  M.  that,  if  a  witness  could  be  found  to 
state  certain  things,  '*money  would  be  no  object"  to  the  defendant,  and  the 
witness  said  he  had  not  made  the  statement.  L.  was  introduced  by  plaintiff 
and  asked  if  J.  had  not  made  such  a  statement,  and  was  allowed  to  state 
that  he  had. 

Held— That,  as  J.  had  not  testified  to  the  things  referred  to,  his  statement 
was  not  competent  as  impeaching  evidence,  but,  if  competent,  should  have 
been  proven  by  M.,  J.  not  having  been  asked  if  he  had  made  such  a  state- 
ment to  L. ,  and  the  error  was  prejudicial,  as  the  testimony  tended  to  cast  a 
cloud  upon  the  whole  case  of  the  defendant. 

5.  The  bill  of  exceptions  shows  the  objection  to  the  competency  of  the 
testimony  offered,  and  that  the  objection  was  overruled ;  then  follows  the 
testimony,  followed  by  the  statement:  "To  all  of  which  the  defendant  ex- 
cepted." Held— That  it  suflflciently  appears  that  the  ruling  of  the  court  was 
excepted  to  at  the  time  it  was  made. 

Wm.  Lindsay  and  Porter  &  McQuown  for  appellant. 

W.    P.  D.  &  F.  F.  Bush  and  Leslie  &  Botts  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  May,  1876,  the  appellant^s  passenger  train,  while  en  route  to 
Louisville,  came  in  collision  with  a  cow,  which  was  on  the  rail- 
road track.  The  collision  threw  one  of  the  passenger  coaches 
from  the  track.  The  appellee's  intestate  was  in  this  coach  as  a 
passenger,  having  paid  his  fare  from  Glasgow  to  Louisville,  and 
was  injured  by  reason  of  the  collision  and  throwing  of  the  coach 
from  the  track. 

The  trial  of  appellee's  action  against  the  appellant  for  the  in- 
juries received  by  his  intestate  in  the  collision  resulted  in  a  ver- 
dict and  judgment  for  fifteen  hundred  dollars  in  damages.  Ap- 
pellant has  appealed  from  that  judgment. 

Railway  passenger  carriers,  in  lesal  contemplation,  do  not  in- 
sure the  absolute  safety  of  their  passengers.  But  they  do  bind 
themselves  to  exercise  the  utmost  degree  of  human  care,  dili- 
ccenoe  and  skill  in  order  to  carry  their  passengers  safely.  It  is 
meant  by  this  rule,  let,  that  the  highest  degree  of  practicable 
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C&re  and  diligence  should  be  exercised  that  in  consistent  with  the 
mode  of  transportation  adopted;  2d,  that  competent  skill  should 
be  possessed,  which  should  be  exercised  in  the  highest  degree. 
Tested  by  this  rule,  the  slightest  neglect  against  which  human 
prudence,  diligence  or  skill  can  guard,  and  by  which  injuries  ac- 
crue to  passengers,  the  carriers  will  be  liable  in  damages. 

This  high  degree  of  care,  diligence  and  skill  extends  not  only 
to  the  running  of  passenger  trains  with  a  view  to  the  safety  of 
passengers,  but  to  providing  against  defects  in  the  road,  cars  or 
machinery,  or  any  other  thing  that  can  and  ought  to  be  done  in 
order  to  carry  passengers  safely.  Among  these  duties  is  that  of 
keeping  the  track  clear  of  obstructions,  and  of  removing  timber 
and  bushes  along  the  track  on  the  land  of  the  company,  so  as  to 
keep  the  engineer's  view  of  the  track  in  running  the  train  unob- 
structed. A  failure  to  do  this  or  any  of  the  duties  above  men- 
tioned, is  negligence. 

Prima  facie,  where  a  passenger  being  carried  on  a  train  is  in- 
jured by  an  accident  occurring  to  the  train,  the  legal  presump- 
tion arises  that  the  accident  and  consequent  injury  was  caused 
by  the  negligence  of  the  carriers. 

And  the  onus  of  disproving  the  presumption  of  negligence  by 
showing  that  the  injury  arose  from  an  accident  which  the  utmost 
care,  diligence  and  skill  could  not  prevent  is  on  then),  or  that  in 
actions  for  ordinary  neglect,  although  negligent  themselves,  the 
injury  to  the  passenger  would  not  have  occurred  but  for  his  own 
negligence.  Of  course,  where  death  ensues  to  a  passenger  by  the 
-willful  neglect  of  carriers,  they  are  not  allowed  to  rely  upon  the 
contriubtory  negligence  of  the  passenger  as  a  defense. 

The  foregoing  views  are  sustained  by  the  following  authorities 
and  leading  cases:  3  Redfield  on  Railways,  229;  Storv  on  Bail- 
ments, sec.  601;  Jamison  v.  S.  J.  &  fe.  C.  R.  R.  Co.,  55  Cal.,  697; 
T.  C.  &  St.  L.  R.  R.  Co.  V.  Thompson,  55  111.,  142;  Pennsvlvania 
Co,  V.  Roy,  102  I'.  S.,  45^5:  Railroad  (^o.  v.  Varnell,  98  U.  IS.,  480; 
Bailroad  Co.  v.  Pollard,  98  IT.  S.,  347;  Meier  v.  The  Pennsvlvania 
Railroad  Co.,  64  Pa.  St.,  226;  Ohio  &  Memphis  Packett 'Co.  v. 
McCool,  8Amer.  and  Kng.  R.  R.  C«ses,  .-^94:  New  Orleans  &  Great 
Northern  Railroad  Co.  v.  Albritton,  38  Miss.,  274;  Baltimore  &  O. 
R.  R.  Co.  v.  Worthington,  21  Md.,  284. 

The  three  instructions  given  by  the  lower  court  on  behalf  of  the 
appellee,  accord  with  the  foregoing  view  of  the  law  except  in  this: 
The  burden  of  proof  was  on  the  appellee  to  establish  tne  accci- 
dent  and  his  intestate's  injury  by  it.  This  being  done,  then  the 
burden  of  proof  was  shifted  to  the  appellee  to  show  that  the  ac- 
cident and  consequent  injury  was  not  the  result  of  its  negligence. 
These  instructions,  taken  alone,  mean  this,  but  the  fourth  in- 
struction, given  at  the  instance  of  the  appellant,  which  puts  th^ 
burden  of  proof  on  the  appellee  all  the  way  through,  gives  them  a 
different  meaning.  This  instruction  should  not  have  been  given, 
except  in  the  manner  above  indicated. 

On  the  trial  of  the  case  the  api)ellant  introduced  as  a  witness  J. 
T.  Mansfield,  who  testified  that  he  saw  Ritter  soon  after  he  was 
hurt,  attending  to  business,  riding  to  town  and   playing  croquet. 

On  cross-examination  the  witness  was  asktd,  "Did  you  or  not 
say  to  Melvine  Lowery  since  the  death  of  Ritter,  that  money 
would  be  no  object  to  the  railroad  company  if  it  could  find  some 
person  to  state  that  Bitter  was  fishing  and  wading  in  the  creek 
in  bad  weather  before  his  death?'* 

The  answer  was;  *'No  sir,  I  never  said   that  to  Mr.    Lowery/' 
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Melvine  Lowery  was  afterwards  introduced  by  the  appellee,  but 
be  made  no  reference  whatever  to  Mansfield  or  to   his   evidence. 

Lawrence  Lowery  was  introduced  by  appellee,  and  was  asked 
"if  he  had  ever  heard  Mansfield  say  that  if  the  railroad  company 
or  Porter,  their  attorney,  could  find  a  man  who  would  say  Bitter 
had  dabbled  in  the  water  or  gone  fishing,  that  money  would  be 
no  object  with  them/'  The  witness  was  permitted  to  answer, 
notwithstanding  the  objection  of  the  appellant.  The  answer  was, 
that  he  *'had  heard  Mansfield  make  that  statement/'  Then  fol- 
lows: **To  all  of  which  the  defendant  excepted." 

Mansfield  Iiad  not  testified  in  reference  to  Bitter  having  gone 
fishing  or  dabbling  in  the  water.  Therefore,  his  statement  to 
Melvine  Lowery  could  not  be  used  as  impeaching  evidence,  be- 
cause it  contradicted  no  fact  that  he  had  sworn  to  prejudicial  to 
the  appellee  in  reference  to  that  matter. 

Again,  if  his  statement  to  Melvine  Lowery  was  competent  as 
impeaching  evidence,  it  should  have  been  proven  by  Melvine 
Lowery  and  not  Lawrence  Lowery,  because  he  was  not  asked  if 
he  had  made  the  statement  to  Lawrence  Lowery. 

The  evidence  was  clearly  incompetent  and  highly  prejudicial 
to  the  appellant,  because  it  tended  to  convict  the  appellant  of  a 
willingness  at  least,  if  not  of  the  fact,  of  resorting  to  foul  means 
to  procure  evidence;  and  to  throw  a  cloud  upon  the  integrity  of 
the  evidence  that  the  appellant  did  introduce  relative  to  Bittier's 
having  gone  fishing  and  exposing  himself  while  fishing. 

The  bill  of  exceptions  shows  that  the  exception,  **to  all  of 
which  the  defendant  excepted"  follows  the  testimony  of  Law- 
rence Lowery,  instead  of  immediately  following  the  overruling  of 
the  objection  to  the  competency  of  Lawrence  Lowery's  evidence. 
The  appellee  did  object  to  the  competency  of  the  evidence  before 
it  was  delivered;  the  objection  was  overruled.  And  the  expres- 
sion, "to  all  of  which  the  defendant  excepted"  follows  the  evi- 
dence, when  technically  speaking,  it  should  have  inmiediately 
followed  the  ruling  of  the  court.  But  we  think  that  it  sufficiently 
appears,  from  the  record,  that  the  appellant  did  except  to  the 
ruling  of  the  court  at  the  time.  The  bill  of  exceptions,  in  this 
particular,  being  simply  awkwardly  arranged. 

For  this  error  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 


SAMS,  Ac.  V.  SAMS'  ADM'B,  &c. 
(Filed  March  19,  1887.) 

1.  Lejfltimaoy— The  statute  which  provldos  thnt  "if  n  mnn,  hAving  had  a 
child  by  a  woman,  shall  afterward  marry  her,  suoh  rhilii  or  its  deeoendaDtR. 
if  reooinized  by  hiiu  hetore  or  after  marrlMsr*'.  shall  Yh^  d«»einpd  Ipgitimate, " 
does  not  apply  to  where  a  married  man  Ims  chiliheii  l«v  n  woman  other  than 
bis  wife  and  afterward  marries  her,  the  first  marrlafte  tie  having  been  severed. 

S.  Construction  of  statutes— The  letter  of  a  statute  will  not  be  followed 
where  it  leads  to  an  absurd  conclusion ;  the  reason  of  its  enactment  must 
enter  into  its  interpretation. 
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O.  F.  &  A.  R.  Burnnm  for  appellants. 
Bidden  &  Fluty  for  appellees. 
Appeal  from  Estill  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

Leroy  Sams  died  in  the  county  of  Estill,  in  the  year  1886,  in- 
testate, leaving  surviving  him  his  widow,  Ann  Sams,  who  was 
his  second  wife,  and  four  children  by  his  first  marriage.  He 
owned  land  of  considerable  value,  and  personal  estate  valued  at 
twenty-five  or  thirty  thousand  dollars.  His  last  wife,  at  the  time 
of  their  marriage,  was  the  mother  of  seven  children,  all  of  whom 
were  born  out  of  lawful  wedlock,  she  never  having  married  until 
her  marriage  with  the  intestate.  Fannie  and  Nancy,  two  of  these 
illegitimate  children,  asserted  a  claim  to  an  equal  interest  in  the 
estate,  with  the  chidren  by  the  first  wife,  upon  the  ground  that 
they  were  the  chidren  of  the  intestate  and  were  so  recognized  by 
him  during  his  life  time,  and  that  the  marriage  consummated  be- 
tween him  and  their  mother  rendered  them  legitimate  under  the 
statute  and  entitled  them  to  share  in  the  distribuiton  of  his  per- 
sonalty and  in  the  division  of  his  land.  The  statute  provides: 
**If  a  man,  having  had  a  child  by  a  woman,  should  afterwards 
marry  her,  such  a  child  or  its  descendants,  if  recognized  by  him 
before  or  after  marriage,  shall  be  deemed  legitimate.'' 

This  aciton  was  instituted  in  the  court  below  by  the  adminis- 
trator of  the  estate  and  the  children  of  the  first  wife  against  the 
widow  and  the  two  children,  who  are  claiming  to  be  heirs  of  the 
intestate,  for  the  x>urpose  of  having  distribution  and  determining 
the  right  of  these  children  to  an  interest  in  the  estate. 

The  widow  seems  to  have  made  a  contract  with  the  adminis- 
trator and  heirs  by  which  she  agreed  to  take  one-seventh  of  the 
personalty  as  her  full  interest  in  the  distribution.  That,  upon  a 
proper  state  of  pleading,  was  set  aside  and  the  widow  left  to 
take  such  an  interest  in  the  personal  and  real  estate  as  she  was 
entitled  to  under  the  law  of  descent  and  distribution. 

Her  rights  as  widow,  however,  are  not  here  involved.  The 
chancellor  adjudged  that  the  two  children,  Fannie  and  Nancy, 
were  not  entitled  to  any  part  of  the  estate,  and  that  question 'is 
the  only  one  presented.  It  appears  that  these  two  children  were 
born — the  one  about  eight  and  the  other  some  ten  years  prior  to 
the  death  of  intestate's  first  wife.  They  were  recognized  by  the 
intestate  as  his  children  during  the  life  of  the  first  wife  and 
always  after  her  death.  The  name  of  Fannie  Ann  Green,  one  of 
the  children,  was  changed  by  an  order  of  the  Estill  County  Court 
to  Fannie  Ann  Sams,  the  record  reciting  that  Leroy  Sams,  the 
father  of  the  child,  consents  to  the  same.  It  is  also  shown  that 
the  intestate,  on  his  death  bed,  expressed  a  wish  that  each  of  the 
two  children  should  inherit  from  him  as  mucii  of  his  estate  as 
any  one  of  his  children  by  his  first  wife.  Their  mother  states 
that  the  intestate  was  the  father  of  the  two  girls,  and  the  fact  of 
the  recognition  by  him  of  them  as  his  children  is  clearly  estab- 
lished. And  their  right  to  inherit  from  the  intestate  must  de- 
f^end  upon  the  consruction  given  the  statute  by  virtue  of  which 
t  is  maintained  they  are  legitimate. 

It  is  insisted  by  counsel  for  the  appellants  that  (ho  meaning 
and  intention  of  the  statute  is  so  plain  that  but  one  interpreta- 
tion can  be  given  it,  and  although  the  children  were  begotten  by 
the  intestate  when  he  was  the  lawful  husband  of  another,  his 
adulterous  practices  with  an  unchaste  woman,  and  unfaithfulness 
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to  his  own  wife  and  children,  can  not  be  considered  in  determin- 
ing the  rights  of  those  who  were  not  participants  in  the  wrong  and 
whose  rights  the  statute  was  enacted  to  protect. 

If  the  case  before  us  or  that  class  of  cases,  where  the  husband 
has  violated  his  marriage  vows  and  become  the  lather  of  children 
by  an  adulterous,  sexual  connection  with  another  woman  during 
the  marital  relation,  had  been  the  subject  of  legislative  thought, 
it  can  scarcely  be  supposed  that  any  law  would  have  been  en- 
acted by  which  the  children  of  the  adulterous  intercourse  would 
be  made  legitimate,  that  they  might  inherit  with  the  children  of 
the  lawful  wife  equal  parts  of  the  estate.  Such  a  statute,  if  so 
construed,  could  only  invite  the  husband  to  desert  his  wife  and 
the  woman  of  easv  virtue  to  encourage  the  violation  of  his  marriage 
vows  that  she  might  some  day  become  his  lawful  w*ife  and  her 
children  the  rightful  heirs  of  his  estate.  The  motive  to  supplant 
the  love  of  a  true  woman  by  the  lewd  practices  of  degraded  wo- 
men, would  be  found  in  such  a  statute,  and  the  law,  instead  of 
securing  to  the  innocent  offspring  an  interest  in  the  estate  of  the 
father  and  encouraging  the  latter  to  make  reparation  for  the 
wrong  committed  by  marriyns  the  mother,  would  invite  the  com- 
mission of  great  moral  wrong  and  hold  out  an  inducement  to  the 
guilty  parties  to  remove  those  who  stood  in  the  way  of  legitimat- 
izing their  children  by  the  consummation  of  the  contract  of  mar- 
riage. 

Where  the  offspirng  is  the  result  of  an  illicit  intercourse  be- 
tween unmarriea  people,  the  legislature  saw  the  necessity  of  en- 
acting some  statute  by  which  the  children  in  a  certain  state  of 
case  might  be  made  legitimate,  and,  therefore,  the  law  has  said 
to  the  parties  if  you  will  marry  your  children  shall  not  be  bas- 
tardized, but  will  be,  under  the  law,  your  legitimate  offspring; 
and  to  say  that  this  law  applied  to  cases  where  married  men  were 
being  guilty  of  adultery,  and  as  an  encouragement  to  them  to  do 
better  and  to  relieve  their  oflfspring  from  the  position  in  which 
they  are  placed  by  the  law,  would  be  an  absurd  construction  of 
this  statute.  It  is  a  well  settled  rule  of  construction  that  the  let- 
ter of  the  statute  will  not  be  followed  where  it  leads  to  an  absurd 
conclusion,  but  on  the  contrary,  the  reason  for  the  enactment 
must  enter  into  its  interpretation  so  as  to  determine  what  was  in- 
tended to  be  accomplished  by  it.  It  is  true  the  statute  provides 
that  if  ''a  man,  having  had  a  child  by  a  woman,  afterwards  mar- 
rv  her  and  recognize  tlie  child  as  his,  it  shall  be  held  legitimated^ 
The  language  might  be  applied  to  any  man,  whether  single  or 
married,  but  was  such  the  legislative  purpose. 

The  statute  provides  that  ''a  man  shall  not  marry  his  mother, 
grandmother,  daughter  or  grandduaghter,  nor  shall  a  woman 
marry  her  father,  brother,"  etc.  This  statute  was  not  intended 
to  apply  to  those  who  are  married  by  saying  to  them  you  can  not 
leave  your  lawful  wife  and  marry  your  near  kindred,  because 
such  a  marriage  to  any  woman  would  be  unlawful  and  the  party 
guilty  of  bigamy,  but  the  language  is  addressed  to  those  who  are 
single  and  are  not.  at  their  second  marriage,  the  lawful  husband 
or  wife  of  another.  It  was  not  to  encourage  those  who  had  en- 
tered upon  the  marital  relation  to  forsake  their  marriage  vows 
and  cohabit  with  others  in  anticipafton  of  a  future  marriage  with 
a  view  of  making  their  offspring  legitimate  that  this  statute  was 
enacted,  but  to  make  the  illegitimate  children  begotten  by  one 
unmarried  legitimate  upon  his  marriyng  the  mother. 

Where  a  marriage  is  contracted  in  good  faith,  under  the  belief 
of  both  parties  that  the  former  husband  or  wife  was  dead,  then 
the  children  born  of  such  marriage  are  made  by  our  statute  legit- 
imate. The  mistake  is  made  to  apply  to  both  parties,  but  where 
fk  married  man  is  living  in  open  adultery  with  another^-tban  bis 
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wife  with  ofEspring  in  existence,  the  result  of  the  unlawful  asso- 
ciation, no  statute  or  rule  of  policy  should  be  adopted  by  which 
such  children  should  become  legitimate  and  inherit  with  the  chil- 
dren of  the  lawful  wife  the  father's  estate  because  he  happens, 
after  the  death  of  his  wife,  to  marry  his  concubine.  No  such  con- 
struction should  be  given  the  statute  before  us. 

The  statute,  if  construed  to  apply  to  a  man  who  is  married  at 
the  time  he  begets  the  illegitimate  children,  its  literal  meaning 
would  also  apply  to  children  begotten  of  a  woman  who  was,  at 
the  time,  the  lawful  wife  of  another  as  well  as  to  an  unmarried 
woman. 

The  statute  provides  *' if  a  man,  having  had  a  child  by  a  wo- 
man, shall  afterwards  marry  her,^*  etc.,  making  no  distinction 
between  a  sinlge  woman  and  one  married,  and  to  follow  the  strict 
interpretation,  or  rather  the  language  used,  if  tiie  child  was  born 
of  a  married  woman  whose  husband  should  thereafter  die  and 
she  marry  the  reputed  father,  then  his  recognition  of  the  child 
would  make  it  the  lawful  heir  of  the  last  husband.  This  w^ould 
be  a  novel  construction,  and  lead  to  a  conclusion  directly  oppo- 
site to  that  intended  by  the  legislature. 

The  father,  if  he  so  regards  himself,  may  provide  for  such  chil- 
dren by  a  last  will  and  testament,  or  a  statute  has  been  enacted 
and  now  the  law  by  which  one  may  render  another  capable  of  in- 
heriting as  his  heir-at-law  by  adopting  him  as  such  by  petition 
filed  in  the  circuit  court  of  the  county  of  his  residence.  Under 
this  statute,  however,  the  party  proposing  to  make  another  his 
heir,  if  married,  can  not  do  so  unless  his  w^ife  join  in  the  petition, 
so  that  every  opportunity  is  afforded  parties  who  are  bound  to 
others,  by  natural  ties,  to  provide  for  them  either  by  last  will  or 
by  adopting  them  as  heirs-at-law.  To  construe  the  statute  by 
its  letter  in  this  case  would  not  only  conflict  with  the  legislative 
intent,  but  would  encourage  the  faithless  husband  to  pursue  his 
immoral  practices  and  invite  his  concubine  to  terminate  by  in- 
trigue and  perhaps  crime,  the  existence  of   the  marital   relation. 

The  judgment  below  is  afflrmed. 


BROWN  v.  OONNELL. 

(Filed  March  22,  1887.) 

Fraudulent  conveyaocefi— A  conveyance  which  Is  actually  fraudulent  as  to 
tb«  grantor's  creditors  is  void  as  to  subsequent  purchasers  for  value,  such 
purchasers  not  being  affected  by  either  actual  or  constructive  notice  of  tte 
conveyance;  and  a  conveyance  which  is  merely  voluntary,  and,  therefore, 
only  constructively  fraudulent,  is  void  as  to  such  purchasers,  unless  they 
have  actual  notice  of  the  conveyance,  constructive  notice  not  being  sufficient 
to  affect  them.  But  the  protection  thus  afforded  to  purchasers  for  value,  is 
only  for  a  limited  period,  and  whether  the  conveyance  be  actually  or  con- 
structively fraudulent,  the  title  of  the  grantee  is  perfect  after  the  lapse  of 
ten  years,  as  any  action  to  set  aside  such  a  conveyance  is  barred  after  that 
time. 

Marc.  Mundy,  Trout  &  Peak  and  W.  S.  Morris  for  appellant. 

Carroll  A  Barbour  for  appellee. 

Appeal  from  Trimble  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Bennett. 

On  the  30th  of  December,  1864,  J.  J.  Connell,  by  deed  duly 
acknowledged  and  recorded  in  the  proper  offloe,  conveyed  to  his 
wife  and  children  the  tract  of  land  in  controversy.  The  appellee 
is  one  of  said  children.  He  was,  at  the  time  of  the  conveyance, 
about  one  year  old.  On  the  first  day  of  November,  1875,  J.  J. 
Connell,  his  wife  and  all  his  children,  except  the  appellee,  who 
was,  at  the  time,  an  infant,  conveyed  to  appellant  said  tract  of 
land.  The  conveyance  was  by  deed,  duly  acl^nowledged  and  re- 
corded in  the  proper  office.  The  consideration  expressed  in  the 
deed  was  nine  thousand  and  forty-one  dollars.  The  appellee, 
upon  his  arrival  at  lawful  age,  instituted  suit  against  the  appell- 
ant for  the  purpose  of  recovering  one-fifth  of  said  land,  wnich 
he  claimed  by  virtue  of  his  father's  conveyance.  The  appellant 
resisted  the  appellee's  right  to  recover  upon  two  grounds:  First. 
That  the  conveyance  by  appellant's  father  was  made  with  the  de- 
sign of  delaying,  hindering  and  defrauding  creditors  and  pur- 
chasers. Second.  That  the  conveyance  was  voluntary,  without 
any  valuable  consideration  therefor. 

Section  1  of  article  1,  chapter  44,  of  the  General  Statutes,  pro- 
vides, in  substance,  that  every  gift  or  conveyance  of  any  real 
estate,  made  with  the  intent  to  delay,  hinderor  defraud  creditors, 
purchasers  or  other  persons, shall  be  void  as  against  such  creditors, 
purchasers  or  other  persons.  The  second  section  of  the  same  ar- 
ticle provides,  in  substance,  that  everj'  gift  or  conveyance  by  a 
debtor  of  any  of  his  estate,  without  a  valuable  c6nsid,eration 
therefor,  shall  be  void  as  to  all  of  his  then  existing  creditors,  but 
shall  not,  on  that  account  alone,  be  void  as  to  creditors  whose 
debts  are  thereafter  created,  nor  as  to  purchasers  with  notice  of 
the  voluntary  alienation. 

Under  the  first  section  of  the  statute,  supra,  the  rule  is  thai  if 
the  conveyance  is  actually  fraudulent,  the  subsequent  purchaser 
for  value  is  not  affected  by  either  constructive  or  actual  notice  of 
the  conveyance.  Under  the  second  section  the  rule  is  that  a  vol- 
untary conveyance  is  prima  facie  fraudulent  as  to  a  subsequent 
purchaser,  and,  unless  he  has  actual  notice  of  the  conveyance, 
his  title  is  perfect,  and  he  is  not  affected  by  the  fact  that  the 
voluntary  conveyance  is  of  record.  Actual  and  not  constructive 
notice  must  be  brought  home  to  him.  (Jones'  adm'r  v.  Jenkins, 
Ac,  7  Ky.  Law  Rep.,  410.)  But  the  protbction  afforded  to  purchas- 
ers for  value  by  these  sections  of  the  statute  is  only  for  a  limited 
period. 

By  section  6  of  article  4,  chapter  71,  it  is  provided  that  **in  ac- 
tions for  relief  for  fraud  or  mistake,  the  cause  of  action  shall  not 
be  deemed  to  have  accrued  until  the  discovery  of  the  fraud  or 
mistake;  but  no  such  action  shall  be  brought  ten  years  after  mak- 
ing the  contract  or  the  perpetration  of  the  fraud." 

This  section  of  the  statute  bars  any  right  of  action  to  set  aside 
any  gift  or  conveyance  denounced  by  section  1,  article  1,  chapter 
44,  as  actually  fraudulent,  or,  by  section  2  of  the  same  article,  as 
constructively  fraudulent,  after  the  lapse  of  ten  years  from  the 
time  of  making  such  conveyance.  Such  gift  or  conveyance,  when 
executed,  is  valid  as  against  all  persons  except  those  whose  rights 
are  saved  by  said  sections.  The  subsequent  purchaser  for  value, 
under  the  first  section,  may  disregard  tlie  fraudulent  conveyance, 
in  toto.  Under  the  second  section  the  subsequent  purchaser  is 
also  protected,  unless  he  has  actual  notice  of  the  voluntary  con- 
veyance.) But  the  saving  of  the  rights  of  the  protected  class  does 
not  last  longer  than  ten  years.  If  the  fraudulent  or  voluntary 
conveyance  is  permitted  to  stand  for  ten  years,  without  any  ac- 
tion on  the  part  of  the  protected  class,  then  as  against  that  class 
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the  donee  or  vndee  under  the  voluntary  or  fraudulent  conveyance 
acquires  a  perfect  title.  (Dorsey,  Ac,  v.  Phillips,  &c.,  8  Ky.  Law 
Rep.,  405.) 

J.  J.  Connell  having  made  the  conveyance  to  his  wife  and  chil- 
dren more  than  ten  years  before  appellant's  purchase,  it  is  not 
necessary  to  decide  whether  the  conveyance  was  actually  fraud- 
ulent, nor  is  it  necessary  to  decide,  if  the  conveyance  was  onlj' 
constructively  fraudulent,  whether  appellant  was  a  purchaser 
with  actual  notice.  Because,  in  either  case,  the  lapse  of  ten 
years,  the  statutory  period  of  limitation,  perfected  the  appellee's 
title  as  against  J.  J.  ConneH's  creditors  or  purchasers  for  value 
from  him  after  the  period  of  ten  years  had  elapsed.  Upon  the 
lapse  of  that  period  of  time  the  appellee's  title  became  as  perfect 
and  complete  as  if  he  held  the  title  by  purchase  for  value,  or  as 
if  he  had  acquired  the  legal  title  by  fifteen  years  adverse  posses- 
sion of  the  land.  And  the  appellant,  having  purchased  after  the 
lapse  of  ten  j'ears  from  the  conveyance,  acquired  no  title  by  his 
purchase.  He  was  as  much  hound  to  take  notice  of  the  convey- 
ance, and  the  appellee's  rights  thereunder,  as  if  the  appellee  had 
been  an  innocent  purchaser  for  value  by  deed  duly  recorded. 

The  question  of  improvements  was  not  passed  upon  by  the  lower 
court.     Upon  the  return  of  the  case  that  matter  will   be  settled. 

The  judgment  of  the  lower  court  is  aCrtrmed. 


WALTON,  Ac.  V.  RILEY,  Ac. 
(Filed  March  24,  1887.) 

1.  CorporatioDS  created  under  chapter  6()  of  the  General  Statutes  may  oom- 
xneuce  buslDess  as  soon  as  the  articles  are  filed  for  record  in  the  office  of  the 
county  court  clerk,  and  the  franchise  can  not  thereafter  be  declared  null  and 
forfeited  except  in  a  regular  proceeding  instituted  for  that  purpose.  It  is 
not,  therefore,  essential  to  the  validity  of  the  acts  of  such  a  corporation  that 
the  newspaper  publication  required  by  the  statute  should  have  been  made, 
or  that  the  articles  of  incorporation  should  have  been  filed  with  the  secretary 
of  State.  These  defects  can  be  taken  advantage  of  only  in  a  direct  prooeed- 
incr  to  annul  the  franchise. 

In  this  case  the  collection  of  a  tax  levied  in  aid  of  a  turnpike  is  resisted 
upon  the  ground  that  the  turnpike  company,  the  business  of  which  was 
merely  to  construct  the  road,  did  nut  file  a  copy  of  the  articles  of  inoorpora- 
tion  with  the  secretary  of  St-ate  within  three  months  after  the  fllinic  in  the 
clerk's  office,  as  required  by  chapter  5A  of  General  Statutes,  Under  which  the 
corporation  was  attempted  to  be  organized.  Held— That  the  collection  of 
the  tax  can  not  be  resisted  upon  this  ground.  The  case  of  Heinle,  &c.  v. 
Adams  &  Westlake  Manufaoturiufr  Co.,  81  Ky.,  800.  is  expressly  overruled. 

2.  Taxation— When  an  act  of  legislature  provides  for  the  submission  to  the 
voters  of  a  county  or  magisterial  district  of  the  question  whether  or  not  a 
tax  shall  be  levied  in  aid  of  the  construction  of  a  turnpike,  the  question 
may  be  submitted  at  a  special  election.  This  being  the  construction  placed 
upon  the  Constitution  foi:  yeai*s,  it  must  control. 

S.  Same— It  is  no  objection  to  the  validity  of  a  tax  that  some  inequality  of 
harden  may  arise  from  its  imposition,  as  perfect  equality  of  taxation  is  un-  » 

attainable. 

4.  Same— The  act  authorizing  the  tax  in  this  case  provided  that  the  county 
Judge  should  "immediately"  levy  the  tax  upon  the  district  after  the  elec- 
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tioD,  provided  the  vote  should  be  Id  favor  of  the  tax.  The  election  was  held 
in  March,  1888,  and  the  tax  was  not  levied  until  the  December  following. 
Held— That  the  delay  wan. not  unreasonable,  and  that  the  levy  was  valid. 

5.  Same— The  act  provided  that  the  clerk  of  the  county  court  should  make 
out  and  deliver  to  the  sheriff  a  list  of  the  taxable  property  of  said  district  as 
shown  by  the  returns  of  the  assessor  of  the  county  *'for  the  last  annual 
assessment."  When  the  list  in  this  instance  was  made  the  time  had  expired 
within  which  the  assessor  must  return  his  assessment,  and  ''the  last  annual 
assessment"  then  on  file  was  that  of  1888.  Held— That  it  was  proper  to 
make  the  list  from  that  assessment,  and  not  from  the  assessment  of  1882. 

Browder  &  Edwards  for  appellants. 

Ben.  T.  Perkins,  jr.,  and  W.  L.  Reeves  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opnion  of  the  court  by  Judge  Holt 

The  order  of  the  Judge  of  the  Todd  County  Court  submitting  to 
the  voters  of  magisterial  district  No.  6  of  the  county  the  question 
whether  a  tax  of  eight  thousand  dollars,  and  the  cost  of  its  col- 
lection, should  be  levied  upon  the  property  of  the  district  to  aid 
in  the  building  of  the  Elkton  turnpike  by  the  Elkton  Turnpike 
Company,  was  entered  on  February  12,  1883.  It  was  authorized 
by  legislative  enactment,  and  the  requisite  preliminary  steps  had 
been  taken.  The  election  was  held  on  March  10,  1883,  resulting 
in  a  majority  of  sixty-nine  votes  for  the  proposition.  The  entire 
vote  cast  appears  to  have  been  a  full  one  for  the  precinct,  judg- 
ing from  its  population. 

The  vote  was  properly  ascertained  and  certified,  but  no  further 
proceedings  in  the  matter  were  had  until  December  10,  1883,  when 
the  county  court  judge  entered  an  order  levying  the  tax  and  ap- 
pointing as  collector  the  appellee,  J.  W.  Riley.  The  appellants 
then  brought  this  suit  to  enjoin  its  colletion.  The  grounds  relied 
upon  to  sustain  it  are  quite  numerous,  but  we  shall  consider 
those  only  which  are  mainly  urged  in  argument,  because  they  ap- 
pear to  us  to  be  the  questions  in  the  case. 

Section  36,  article  2,  of  our  State  (Constitution,  provides  that  no 
act  of  the  legislature  authorizing  the  creation  of  any  debt  on  be- 
half of  the  Common wealtli  shall  become  effective  until  it  has 
been  submitted  to  the  people  at  a  general  election,  and  shall  have 
received  a  majority  of  all  the  votes  then  cast;  provided,  however, 
that  the  General  Assembly  may  borrow  money  to  pay  any  part 
of  the  debt  of  the  State  without  such  submission.  It  is  true  tiiat 
former  distinguished  judges  of  this  court  liave  differed  as  to 
whether  this  provision  includes  debts  created  by  a  county  or  other 
municipal  division  of  the  State,  but  to  our  minds  the  construc- 
tion which  for  years  has  been  placed  upon  it  by  both  the  legisla- 
tive and  executive  branches  of  the  government  must  control. 

For  a  long  period  of  time  it  has  been  the  legislative  practice 
to  sanction  the  creation  of  such  indebtedness,  when  approved  by 
the  local  vote  at  special  elections. 

The  Elkton  Turnpike  Company  was  organized  as  a  corporation 
under  the  provisions  of  cliapter  56  of  the  General  Statutes. 

It  provides:  "Sec.  3.  Before  commencing  any  business  except 
that  of  their  own  organization,  they  (the  corporators)  must  adopt 
articles  of  incorporation,  which  shall  be  signed  and  acknowledged 
by  them,  as  deeds  are  required  to  be  acknowledged,  and  recorded 
in  a  book  kept  for  that  purpose  in  the  office  of  the  clerk  of  the 
county  court  of  the  county  where  the  principal  place  of  business 
is  to  be. 
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"Sec.  4.  Corporations  for  the  construction  of  any  work  of  Inter- 
nal improvement  shall,  in  addition,  file  a  certifled  copy  of  such 
articles  in  the  office  of  the  Secretary  of  State,  and  have  the  same 
recorded  by  him  in  a  book  kept  for 'that  purpose.        ♦    ♦    ♦ 

'*Sec.  6.  The  corporation  may  commence  business  as  soon  as  the 
articles  are  filed  for  record  in  the  office  of  the  county  court  clerk, 
and  their  acts  shall  be  valid  if  the  publication  In  a  newspaper 
is  made,  and  the  copy  filed  in  Ihe  office  of  the  Secretary  of  State, 
when  such  fllinj?  is  necessary,  within  three  months  from  such 
filing  in  the  clerk's  office.''    »    ♦    ♦ 

The  appellants  resist  the  collection  of  the  tax  upon  the  ground 
mainly  that  the  turnpike  company,  the  business  of  which  is  not 
to  operate,  but  merely  to  construct  the  road,  was  never  in  esse 
as  a  corporation  or  legally  organised;  that  it  had  no  corporate  ex- 
istence; that  it  has  not  performed  the  conditions  required  of  it 
under  the  statute,  in  order  that  the  franchise  may  vest,  and, 
therefore,  the  subscription  is  void. 

The  newspaper  publication  or  notice  required  by  the  statute 
was  properly  given.  This  is  not  questioned.  It  is  asserted,  how- 
ever, that  the  county  clerk  recorcfed  the  articles  of  Incorporation 
in  a  deed  book,  and  not  in  *'a  book  kept  for  that  purpose.''  This, 
however,  does  not  appear  from  the  record.  They  were  acknowl- 
edged and  filed  for  record  on  February  12,  1883,  and  the  copy  of 
them,  which  is  made  a  part  of  this  record,  shows  that  the  clerk 
certifled  that  they  were  lodged  for  record  and  duly  recorded. 

The  presumption  must  be  Indulged  that  they  were  recorded  in 
the  proper  record  book. 

But  conceding  that  they  were  recorded  in  a  deed  book,  yet  this 
was  the  act  of  the  clerk.  The  corporators  lodged  them  for  record, 
and  had  the  right  to  presume  that  the  clerk  would  properly  per- 
form his  duty,  and  record  them  as  directed  by  the  statute.  The 
requirement  as  to  recording  is  for  the  purpose  of  giving  notice, 
and  preserving  the  articles  of  incorporation.  Moreover,  the  stat- 
ute provides  that  *'the  corporation  may  commence  business  as 
soon  as  the  articles  are  filed  for  record  in  the  office  of  the  county 
court  clerk."  This  would  often  be  necessary;  and  this  provision 
of  the  statute  is  not  in  confiict  with  section  3,  supra,  because 
when  the  two  are  considered  together  they  should  not  be  con- 
strued as  requiring  that  the  articles  shall  be  recorded  before  be- 
ginning business,  but  only  that  they  shall  be  adopted,  signed,  ac- 
knowledged and  filed  for  record. 

The  copy  of  the  articles  of  incorporation  were,  however,  not 
filed  in  the  office  of  the  Secretary  of  State  within  three  months 
from  the  time  when  they  were  filed  in  the  county  clerk's  office 
for  record,  and  not  until  December  10,  1883. 

As  the  order  for  the  election  was  made  on  February  12,  1888, 
and  it  held  on  March  10th  following;  and  as  nearly  ten  months 
bad  elapsed  from  the  time  of  the  filing  of  the  articles  of  inccor- 
poration  in  the  clerk's  office  before  the  copy  was  filed  in  the  office 
of  the  Secretary  of  State,  it  is  urged  that  the  imposition  of  the 
tax  was  illegal  and  void. 

This  argument  is  based  upon  the  ground  that  the  corporation 
was  not  in  being;  that  its  existence  was  a  condition  precedent  to 
the  exercise  of  any  power  looking  to  a  subscription  in  aid  of  the 
road;  that  the  corporators  failed  to  complete  the  organization  be- 
gun on  February  12,  1883,  by  not  filing  the  copy  in  the  Secretary's 
office  within  three  months  from  that  day,  and  having  so  failed 
they  could  not  do  so  thereafter. 

This  involves  the  construction  of  a  statute  somewhat  doubtful 
in  meaning,  owing  to  an  apparent  confiict  in  some  of  its  provis- 
ions. 
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It  is  only  corporations  for  the  construction  of  any  work  of  in- 
ternal improvement  that  are  required  to  so  file  a  copy  of  their 
articles  o'  incorporation;  and  the  sixth  section,  supra,  therefore, 
uses  the  words  **when  such  filing  is  necessary/'  The  Elkton 
Turnpike  Company,  however,  is  a  corporation  of  the  class  to 
which  this  direction  applies;  and  the  question,  therefore,  arises 
whether  its  existence  depended  upon  this  being  done. 

In  determining  this  question  the  seven  tee::  th  and  eighteenth 
sections  of  the  statute  should  be  considered  in  connection  with 
the  sixth.     They  are: 

**Sec.  17.  Persons  acting  as  a  corporation  under  the  provisions 
of  this  act  shall  be  presumed  to  be  legally  organized  until  the 
contrary  is  shown;  and  no  such  franchise  shall  be  declared  ac- 
tually null  or  forfeited  except  in  a  regular  proceeding  brought  for 
that  purpose. 

**Sec.  18.  No  person  acting  as  a  corporation  under  the  pro- 
visions of  this  act  hall  be  permitted  to  set  up  or  rely  upon  the 
want  of  a  legal  organization  as  a  defense  1:o  action  brought  against 
them  as  a  corporation;  nor  shall  any  person  who  may  l)e  sued  on 
a  contract  made  with  such  corporation,  or  sued  for  an  injury  done 
to  its  property,  or  for  a  wrong  done  to  its  interests,  be  permitted 
to  rely  upon  such  want  of  legal  organization  in  his  defense.'' 

The  statute  evidently  contemplates  the  transaction  of  business 
by  the  organization  as"a  corporation  as  soon  as  tlie  articles  of  in- 
corporation are  filed  in  the  clerk's  office.  Indeed  the  sixth  sec- 
tion expressly  gives  tliis  power.  "The  corporation  may  com- 
mence business  as  soon  as  the  articles  are  filed  for  record  in  the 
office  of  the  county  court  clerk."     *     *    * 

By  the  17th  section  the  legality  of  its  organization  is  to  be  pre- 
sumed, and  the  franchise  can  not  be  declared  null  or  forfeited  ex- 
cept in  a  regular  proceeding  instituted  for  that  purpose. 

These  provisions  recognize  indisputal)ly  the  existence  of  the 
corporation  from  the  time  of  the  filing  of  the  articles  of  incorpor- 
ation in  the  clerk's  office.  It  is  said,  however,  that  the  6th  sec- 
tion, by  implication,  declares  its  acts  void,  if  the  four  weeks' 
notice  by  newspaper  publication  re(iuired  by  statute  is  not  given, 
and  the  copy  of  the  articles  of  incorporation  filed  with  the  Sec- 
retary of  State,  in  cases  where  such  filing  is  necessary,  within 
three  months  from  the  time  of  filing  them  in  the  cierk's  office. 

The  18th  section,  however,  qualifies  this,  and  provides  that  the 

fiersons  so  acting  as  a  corporation  shall  not  rely  upon  a  want  of 
egal  organization  as  a  defense  to  an  action  brought  against  them 
as  a  corporation,  nor  shall  any  one,  who  may  be  sued  on  a  con- 
tract made  with  **such  corporation,"  or  for  an  injury  done  to  its 
property,  or  for  n  wrong  done  to  its  interest,  rely  upon  such  a  de- 
fense. The  legislature  apparently  intended,  even  if  they  did  not 
do  so,  to  provide  by  this  section  for  every  state  of  case  which 
could  arise;  and  to' give  it  effect  we  must  restrict  the  operation 
of  the  sixth  section,  supra,  so  far  as  it,  by  implication,  declares 
the  acts  of  the  corporation  invalid,  to  cases  where  it  is  sought  to 
annul  the  franchise,  as  authorized  by  the  17th  section  of  the 
statute. 

This  construction  is  necessaiy  to  give  effect  to  the  entire  law, 
and  it  appears  to  be  in  harmony  with  the  legislative  intent  when 
tile  act  18  considered  as  a  whole.  Unless  so  construed  ite  provis- 
ions are  irreconcilable.  We  are  aware  that  these  views  are  in 
conflict  witii  the  case  of  Heinig,  &c..v.  The  Adams  &  W^estlake 
Manufacturing  Co.,  81  Ky.,  8(K),  where  it  was  held  that  an  or- 
ganization under  chapter  56  of  the  General  Statutes  could  have 
no  existence  as  a  corporation  unless  it  appeared  that   the  notice 
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by  publication  had  been  given,  and  a  copy  of  the  articles  of  in- 
corporation filed  in  the  office  of  the  Secretary  of  State,  when  such 
filing  is  necessary,  within  three  months  fronn  the  time  of  filing 
in  the  county  clerk's  office,  and  that  these  matters  were  condi- 
tions precedent  to  the  validity  of  any  acts  by  it  as  a  corporation. 
It  was  a  case  were  it  did  not  appear  that  the  notice  by  publica- 
tion had  been  given;  and  it  was  there  said:  "Such  corporations 
have  no  right  to  commence  business,  or  do  any  corporate  act  un- 
til the  articles  of  incorporation  are  filed  in  the  proper  office  for 
record,  and  the  notice  specified  by  section  5,  supra,  is  published 
for  the  length  of  time,  and  within  tlie  time  named  in  sections  5 
and  6/' 

The  latter  part  of  this  statement  is  directly  In  the  face  of  the 
statute.  Moreover,  the  court  in  determining  the  case  does  not 
appear  to  have  considered  sections  17  and  18,  supra,  and  not  be- 
ing in  accord  with  the  views  above  expressed,  it  is  ov<3rruled. 

It  results  that  the  objection  to  tlie  collection  of  the  tax  upon 
the  ground  thivt  th^  corporation  was  not  in  being  can  not  be  sus- 
tained. Some  inequality  of  burden  may  arise  from  its  imposi- 
tion, but  perfect  equality'  of  taxation  is  unattainable.  It  can  only 
be  approximated. 

The  3d  section  of  the  act  of  April  26,  1880,  amendatory  of  '*An 
act  to  provide  for  tlie  building  of  turnpike  roads  in  Todd  county, 
Kentucky,  and  to  authorize  the  difl'erent  magisterial  districts  or 
election  precincts  to  vote  a  tax  for  that  purpose,''  provides  that 
the  county  judge  shall  "immediately"  levy  the  tax  upon  the  dis- 
trict after  the  election,  provided  a  majority  of  the  votes  cast  are 
favorable  thereto;  and  that  "the  clerk  of  said  county  court  shall, 
as  soon  as  practicable,  make  out  and  deliver  to  the  sheriff  of  Todd 
county  a  list  of  the  taxable  property  and  tithes  of  said  district,  as 
shown  by  the  returns  of  the  assessor  of  the  county  for  the  last 
annual  assessment."     (Acts  of  1879,  volume  2,  page  686.) 

The  tax  was  not  levied  until  December  10,  1888,  although  the 
election  was  in  March  preceding;  and  it  is,  therefore,  urged  that 
the  power  of  the  county  judge  to  make  the  levy  had  lapsed.  The 
list  was  made  from  the  assessor's  returns  of  1883,  and  it  is  also 
insisted  that  it  should  have  been  taken  from  those  of  1882,  In 
our  opinion,  however,  an  unreasonable  time  had  not  elapsed  after 
the  election  before  the  levy  was  made,  and  the  list  is  then  to  be 
made  "as  soon  as  practicable."  The  act  does  not  provide  that 
it  shall  be  taken  from  the  assessment  of  the  proceeding  year,  bub 
from  the  last  annual  assessment.  This  means  the  last  one  then 
on  file.  When  the  list  in  this  instance  was  made,  the  time  had 
expired  within  which  the  assessor  must  return  his  assessment. 
The  last  '"annual  assessment"  then  on  file  was  that  of  1883,  and 
it  was  proper  to  make  the  list  fiom  it. 

Judgment  affirmed. 


BARNES  V.  JACKSON,  ADM'E. 

(Filed   March  24,  1S87.) 

1.  Vendor  and  vendee— PleadinR— In  an  action  by  a  vendor  to  recover  the 
porohape  price  of  land  which  he  has  covenanted  by  title  bond  to  convey,  the 
plaintiff  should  allege  In  his  petition  the  oharaorer  of  title  he  covenanted  to 
convey,  and  that  he  has  title  to  the  land,  but  the  defect  in  the  petition  in, 
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this  case  in  failiDff  to  allese  these  facts  was  cured  by  the  defendant's  an- 
swer, by  which  he  admitted  that  the  plaintifF  had  title,  and  consented  to 
take  the  quantity  embraced  in  the  boundary  sold,  whatever  it  was,  at  the 
t)on tract  price  per  acre,  the  only  issue  being  as  to  the  number  of  acres. 

3.  A  judgment  ordering  the  sale  of  real  estate  directed  the  commissioner 
to  sell  on  a  ci-edit  of  six  months,  and  to  take  bond  payable  to  himself,  but 
gave  no  direction  as  to  the  time  and  place  of  sale  except  to  direct  the  com- 
missioner "to  post  notices  of  the  time,  place  and  terms  of  sale  as  sherifTs  are 
required  to  do  before  selling  land  under  execution."  Held— That  this  waa 
sullicient. 

3.  Judicial  sales— Unless  a  judgment  ordering  the  sale  of  real  estate  other- 
wise directs,  the  sale  is  to  be  made  at  the  courthouFe  door  of  the  county  in 
which  the  property,  or  the  greater  part  thereof,  is  situated. 

\V.  O.  Bradley  for  appellant. 

J.  M.  Unthank  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Jarvis  Jackson  instituted  suit  in  the  Laurel  Circuit  Court 
against  the  appellant  to  recover  judgment  for  the  purchase  price 
of  a  tract  of  land,  which  he  had  sold  to  the  appellant,  and  to  en- 
force a  lien  thereon  for  the  satisfaction  of  the  judgment. 

Jackson  alleged  in  his  petition  that  he  sold  to  Barnes,  the  ap- 
pellant, by  title  bond,  which  Barnes  held  in  his  possession,  a 
boundary  of  land  supposed  to  contain  one  thousand  acres  at  the 
price  of  fifty  cents  per  acre.  The  boundary  of  the  land  is  desig- 
nated by  other  tracts  of  land  which  adjoin  it.  Jackson  also  al- 
leged that  he  was  able,  willing  and  ready  to  convey  by  deed  said 
boundary  of  land  according  to  the  tenns  of  the  bond,  less  four 
hundred  and  twenty  acres  thereof,  which  he  had  conveyed  to 
John  Hask,  at  the  request  of  the  appellant,  and  a  little  over  one 
hundred  acres  in  said  boundary,  held  by  R.  Wilburn,  which  was 
to  be  excluded  from  appellant's  purchase.  As  soon  as  the  pur- 
chase money  was  paid  for  the  remainder  of  the  land,  Jackson  also 
asked  that  the  appellant  be  compelled  to  produce  the  title  bond 
in  court,  so  tliat  the  land  could  be  surveyed  and  the  true  quan- 
tity ascertained. 

By  an  amended  petition  Jackson  alleged  that,  since  filing  his 
original  petition,  he  had  caused  the  boundary  of  land  to  be  sur- 
veyed, and,  after  deducting  the  Hask  tract  and  thoHilburn  tract, 
there  remaincul  six  hundred  and  ninety-nine  acres,  the  metes  and 
bounds  of  which  are  set  out  in  the  amendment. 

The  appellant  demurred  to  the  petition  and  amended  petition. 
The  demurrer  was  overruled.  Appellant  then  filed  an  answer  to 
the  petition  and  amended  petition. 

The  answer  was  not  pertinent  to  the  allegations  of  the  petition 
and  amendnd  petition,  because  the  transaction  set  up  in  t!  e  an- 
swer related  to  tlie  purcliase  of  a  different  tract  of  land,  which 
was  in  no  way  connected  with  the  transaction  sued  on.  The 
boundary  of  land  sold  to  appellant,  and  the  number  of  acres 
therein,  and  the  price  per  acre  that  he  agreed  to  pay,  are  suffi- 
ciently set  out  in  the  petition  and  amended  petition. 

Jackson  also  allegecf  in  his  petition  that  he  was  able,  willing 
and  ready  to  convey  the  boundary  of  land  according  to  the  terms 
of  the  title  bond  as  soon  as  the  purchase  money  was  paid.  But 
the  character  of  title  that  Jackson,  by  his  title'  bond,  covenanted 
to  convey  was  not  alleged.     Nor  was  it  alleged  that  he   had    title 
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to  the  land.     These  were  necessary  allegations.    Therefore,   the 
demurrer  should  have  heen  sustained. 

But  the  appellant,  by  his  amended  answer,  cured  the  defect, 
and  thereby  waived  his  ripjht  to  a  reversal  on  account  of  the  error 
In  overruling  the  demurrer.  For  he  admitted  in  his  amended  an- 
swer that  Jackson  owned  said  boundarv  of  land,  which  he  bought 
by  title  bond,  but,  diflPering  from  Jackson  as  to  the  quantity, 
thought  that  the  boundary  contained  something  near  six  hundred 
acres,  which  he  acquired,  and,  after  deducting  the  Bask  purchase 
t>f  four  himdred  and  twenty  acres,  he  was  wilJiug  to  take  and  pay 
for  the  remainder,  whatever  the  quantity,  at  fifty  cents  per  acre. 

Therefore,  the  appellant,  having  admitted  Jackson's  ownership 
of  the  quantity  of  land  contained  in  the  boundary,  not  otherwise 
•disposed  of,  and  having  consented  to  take  the  quantity,  whatever 
it  was,  in  discharge  of  the  title  bond,  cured  the  defect  in  the  pe- 
tition and  amended  petition.  And  the  surveyor's  report  of  sur- 
vey, and  tiie  proof  in  the  cause  having  shown  that  there  were  six 
bundred  and  ninety-nine  acres  of  land  in  the  boundary,  outside 
of  the  excluded  portions,  which  belonged  to  Jackson,  and  which 
,  were  conveyed  by  the  title  bond,  the  lower  court  did  right  in 
'  giving  judgment  against  the  appellant  for  three  hundrd  and  forty- 
nine  dollars  and  fifty  cents,  the  price  of  the  land  at  fifty  cents 
?^er  acre,  with  interest  thereon,  and  for  a  sale  of  the  land  to  sat- 
sfy  the  judgment. 

The  objection  that  the  judgment  fixed  no  time  or  place  for 
making  the  sale  is  not  well  taken. 

Section  6%  of  the  Civil  Code  provides  that  "every  sale  made 
under  an  order  of  court  must  be  public,  upon  reasonable  credits 
to  be  fixed  by  the  court;  not  less,  liowever,  than  *  *  *  six 
months  for  real  property,  and  shall  be  made  after  such  notice  of 
time,  place  and  terms  of  sale  as  the  order  may  direct,  and,  unless 
the  order  direct  otherwise,  shall  be  made  at  the  door  of  the  court- 
bouse  of  the  county  in  which  the  property,  or  the  greater  part 
thereof,  may  be  situated." 

The  judgment  directed  the  comimssioner  to  sell  so  much  of  the 
land  as  was  necessary  to  satisfy  the  debt,  interest  and  costs,  on  a 
oredit  of  six  months,  and  to  take  bond  from  the  purchaser  for  the 
price,  with  approved  security,  payable  to  himself.  The  judgment 
also  directed  the  commissioner,  before  making  the  sale,  *Mo  i)ost 
notices  of  the  time,  place  and  terms  of  sale,  as  sheriffs  are  re- 
quired to  do,  before  selling  land  under  execution." 

As  the  duty  of  sheriffs,  in  making  sales  of  land  under  execu- 
tion, is  fixed  by  statue,  the  direction  to  the  comimssioner  was 
-equivalent  to  directing  him  to  sell  the  land  at  the  courthouse 
door  in  Laurel  county,  on  the  first  day  of  some  county  or  circuit 
court  for  that  county  to  be  fixed  by  the  commissioner,  after  hav- 
ing advertised  the  time,  place  and  terms  of  sale,  by  written 
notice  set  up  at  the  courthouse  door,  and  three  other  public  places 
in  the  vicinity  of  the  land,  for  fifteen  days  next  preceding  the 
sale.  Besides,  the  section  of  the  Code,  siipra,  provides  that,  un- 
less otherwise  directed  in  the  judgment,  the  sale  shall  be  made 
at  the  courthouse  door  of  tlie  county  in  which  the  property,  or 
the  greater  part  thereof,  may  be  situated. 

After  the  death  of  Jarvis,  the  case  was  revived  in  the  name   of 
his  administrator  by  the  consent  of  the  appellant. 
'    The  judgment  of  the  lower  court  is  affirmed. 
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TONEY  V.  HARRIS. 
(Filed  March   29,  1887.) 

1.  Constitutional  law— Elections— Judicial  offices  created  by  statute  roust- 
be  filled  in  the  mode  prescribed  by  the  Constitution  for  filling  those  of  the- 
same  class  named  therein.  Therefore,  a  vacancy  in  the  office  of  judge  of  the 
Louisville  Law  and  Equity  Court  must  be  filled  in  the  same  manner  as  va- 
oancies  in  the  office  of  circuit  jud^e  are  direct<:'d  by  the  Constitution  to  be 
filled. 

An  act  of  the  legislature  provided  for  the  filling  of  a  vacancy  in  the  office 
of  judge  of  the  Louisville  Law  and  Equity  Court  by  appointment  by  the 
governor  for  the  whole  of  the  unexpired  term.  A  vacancy  occurring,  the 
governor  appointed  appellee  to  fill  it  for  the  whole  of  the  unexpired  term^ 
which  was  for  more  than  one  year.  Held— That  the  act  was  unconstitu- 
tional, and  that  the  governor  had  no  power  to  make  the  appointment  for  a 
longer  time  than  was  required  by  law  to  be  fixed  by  proclamation  for  filling 
the  vacancy  by  election.  The  appointment  by  the  governor  was  legal,  how- 
ever, and  his  appointee  should  be  regarded  as  judge  de  jure,  and  his  official 
acts  valid  until  his  successor  is  elected  and  qualified. 

2.  One  who  seeks  by  suit  to  recover  an  office  must,  as  the  plaintiff  in  every 
other  case  must  do.  show  a  legal  title  to  that  which  he  demands. 

8.  Certificate  of  election— The  State  board  for  examining  i-etiirns  of  elec- 
tions, and  not  the  county  board,  must  give  the  certificate  of  electi<n  to  one* 
who  has  been  elected,  judge  of  the  Louisville  Law  and  Equiiy  Court,  that 
being  a  "district  office."  although  within  the  gift  of  the  voteis  of  a  single 
county. 

4.  Suit  for  recovery  of  office— Neither  the  refusal  of  the  State  board  to  give- 
a  certificate  of  election,  nor  the  refusal  of  the  governor  to  give  a  commission 
to  one  entitled  thereto,  will  deprive  such  person  of  tlie  right  to  sue  for  and 
recover  the  office  to  which  he  has  l>eeu  elected. 

6.  To  make  an  election  legal,  there  must  be  a  time  fixed  for  holding  such 
election,  either  by  law  or  by  the  officer  empowered  by  law  to  do  so.  There- 
fore, as  the  first  Monday  in  August  is  not  prescribed  either  by  the  Constitu- 
tion or  by  statute  as  the  day  in  course  for  holding  an  election  to  fill  a 
vacancy  in  the  office  of  judge  of  the  circuit  court  or  other  courts  of  the  same 
class,  such  election  can  be  legally  held  on  that  day  only  when  appointed  by 
a  writ  of  election. 

Wooley  &  Biickner,  Hargis  &  Eastin,  H.  L.  Stone  and  O'NeaU 
Jackson  &  Phelps  for  appellant. 

Brown,  Humphrey  &  Davie,  Helm  &  Bruce  and  A.  Barnett  for 
appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  instituted  this  action  to  prevent  an  alleged  usurpa^ 
tion  by  appellee  of  the  office  of  Judge  of  the  Louisville  Law  and 
Equity  Court,  and  to  recover  of  him  the  possession  thereof,  the 
petition  and  amended  petition  to  which  a  general  demurrer  was 
sustained,  containing  substantially  the  following  statement  of 
facts: 

That  J.  O.  Simrall  was,  on  the  first  Monday  in  August,  1884, 
elected  to  that  offlce  for  the  full  term  of  six  years,  hut,  having- 
resigned,  appellee  was,  by  the  Governor,  appointed  January  1, 
1886,  to  fill  the  vacancy  thus  created  until  the  general  election, 
on  the  first  Monday  in  Auugst  of  that  year,  and  thereupon  en- 
tered  upon  the  duties  of  the  offlce,  and  still  claims  the  right  to 
hold  it.  That  at  the  general  election  held  at  the  last  named  date 
appellant  was  a  candidate  for  election  by  the  voters  of  Jeffersoa 
county,  including  the  city  of  Louisville,  to  said  office  for  the  real- 
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flue  of  the  term,  and  his  candidacy,  as  well  as  the  fact  there 
"would  be  an  election  for  that  office  then  held,  was  fully  adver- 
tised in  the  newspapers  of  the  county,  and  by  cards  and  posters. 
TThat  the  qualified  voters  of  said  county  took  notice  of  the  law 
requiring  such  election  to  be  held,  and  had  actual  notice  it  would 
be  held  and  voted  for  appellant  as  a  candidate  for  said  office, 
thetr  votes  being  regularly  recorded  in  the  several  pollbooks  used 
at  said  election.  That  in'  due  time  thereafter  the  county  hoard, 
appointed  by  law  to  examine  the  pollbooks  and  ascertain  the  cor- 
rectness of  the  summoning  up  of  votes,  made  out  certificates  of 
the  number  of  votes  given  in  that  county  for  appellant  for  that 
'Office,  he  being  the  only  candidate,  which  show  that  he  received 
18,^0,  and  that  none  were  given  to  any  other  person.  That  one 
of  said  certificates  was  transmitted  to  the  secretary  of  State  at 
the  seat  of  government.  But  the  board  for  examining  returns  of 
elections  for  State  and  district  offices,  composed  of  the  governor, 
attorney-general  and  auditor,  refused  to  make  out  and  deliver  to 
appellant  a  certificate  of  his  election  to  said  office,  upon  the 
ground  stated  in  a  written  communication  filed  with  the  peti- 
tion, that  the  office  in  question  is  exclusively  within  the  gift  of 
the  voters  of  Jefferson  county,  and,  consequently,  the  county 
l)oard  of  examiners  is  alone  authorized  to  give  a  certificate  of 
election  in  such  case. 

It  is  further  stated  that  subsequently  he  received  a  certificate 
of  election  from  the  county  board,  and  thereupon  qualified  and 
-demanded  of  appellt3e  the  possession  of  the  office  which  he  re- 
fused to  surrender,  and  yet  wrongfully  and  illegally  withholds 
from  appellant. 

In  an  amended  petition  it  is  stated  that  the  governor,  although 
actually  informed  more  than  six  weeks  prior  to  the  first  Monday 
in  August,  1886,  that  a  vacancy  existed  in  said  office,  refused  to 
issue  a  proclamation  for  an  election  on  that  day  to  fill  such 
vacancy,  and  the  sheriff  of  the  county,  by  reason  thereof,  did 
not  give  official  notice  that  an  election  for  that  purpose  would 
be  then  held. 

it  is  further  stated  that  appellant  requested  the  governor  to 
issue  to  him  a  commission  as  judge  of  said  court  for  the  re- 
mainder of  the  regular  term,  but  he  refused  to  do  so. 

The  special  relief  prayed  for  is  judgment  against  appellee  for 
the  surrender  to  appellant  of  the  office,  together  with  the  books, 
records,  franchise  and  emoluments  appertaining  thereto.  And 
the  final  judgment  of  the  lower  court  was  that  the  action  be  dis- 
missed, and  for  the  recovery  by  appellee  of  his  costs. 

The  two  sections  of  the  CivifCode  applicable  to  this  case  are 
as  follows: 

**Snction  488.  If  a  person  usurp  an  office  or  franchise,  the  per- 
son entitled  thereto  or  the  Commonwealth  may  prevent  the  usur- 
pation by  an  ordinary  action. 

•"Section  487.  A  person  adjudged  to  have  usurped  an  office  or 
franchise  shall  be  deprived  thereof  by  the  judgment  of  the  court, 
and  the  person  adjudged  entitled  thereto  shall  be  placed  in  pos- 
session thereof,  but  no  one  shall  be  entitled  thereto  unless  the 
aotion  be  instituted  by  him."  etc. 

The  attitude  of  appellant  being  that  of  plaintiff,  to  recover  *'he 
must,  as  the  plaintiff  in  every  other  case  must  do,  show  a  legal 
title  to  that  which  he  demands."  (Justices  v.  Clark,  1  Mon.,  82.) 
And  the  question  directly  presented  to  us  by  this  appeal  is 
whether,  assuming  the  facts  stated  by  him  to  be  true,  he  is  en- 
titled to  the  office.  But  to  decide  that  question  it  becomes  nec- 
■essary  to  ascertain  the  true  meaning  of  certain  provisions  of  the 
statutes  relating  to  the  office,  about  whii'h  the  parties  differ, 
«iid,  if  construed  as  it  is  contended   on    behalf  of  appellee    they 
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should  be,  to  also  decide  as  to  their  validity.  Hence,  whether 
the  case  be  determined  one  way  or  the  other,  \ve  will  have  to  in* 
dicate  our  view  in  regard  to  appellce^s  title  to  the  office,  and  it  i» 
proper  to  state  his  counsel  have  requested  that  we  do  so. 

The  commission  filed  with  the  petition  shows  that  appellee 
was  appointed  by  the  governor  for  the  residue  of  the  term  of  six 
years,  ami  not,  as  alleged  by  appellant,  until  the  August  elec- 
tion in  1886. 

Appellant  admits  that  he  has  neitlier  a  certificate  of  election 
from  the  State  board,  wliich  we  thinlt  is  alone  empowered  to 
give  it,  nor  a  commission  from  the  governor,  and  whether  the 
possession  of  either  is  indispensable  to  enable  him  to  maintaiu 
this  action  we  will  now  consider. 

The  first  was  refused  under  a  misconception,  as  it  seems  to  uSy 
of  the  statute. 

It  is  true  section  2,  article  5,  chapter  38.  General  Statutes,  pro- 
vides that  the  county  board  for  examining  poll-books  shall  give- 
a  certificate  of  election  of  the  person  who  has  received  at  an 
election  the  higliest  i  u  nber  of  votes  for  an  office  exclusively 
within  the  gift  of  the  voters  of  the  county.  But  manifestly  that 
provision  was  intended  to  apply  only  to  what  are  treated  in  the 
Constitution  and  statutes  as  county  offices,  and  not  to  what  i& 
called  a  district  office,  that  it  generally  requires  the  voters  of 
two  or  more  counties  to  fill.  This  is  made  clear  by  section  6  of 
the  same  article,  wliich  makes  it  the  duty  of  the  State  board  to 
give  certificates  of  the  election  of  judges  of  the  circuit  court, 
considered  in  connection  with  section  28,  cliapter  28,  which  re- 
quires **a  circuit  court"  to  be  constriie(i  to  mean  any  court  of 
similar  jurisdiction,  either  criminal,  ordinary  or  equitable. 

But  we  do  not  think  tiie  refusal  of   the   Stale   board  to  give  the 

certificate  should  defeat  appellant's  re(U)very.     For  the  essential 

'  fact  that  he  received  the  higliest   number  of'  votes  j^ivcn   for  the 

office  lias  been  duly   ascertained    by   the   board,  whose   duty  it  ia 

to  examine  the  poll-books  and  sum  up  the  votes. 

The  commission  was  refused  by  the  governor  upon  the  groimd 
stated  by  him  in  a  communication,  filed  witli  the  petition,  that 
there  was  not  a  legal  election  for  judge  of  tlie  Louisville  Law  and 
Equity  Court  on  tlie  first  Monday  in  August,  1886,  because  na 
vacancy  existed  in  that  office  io  be  filled  by  election.  And  it  is 
now  contended  that  as  appellant  had  no  commission  as  judgr*  of 
the  court  when  he  demanded  possession  of  the  oftice,  he  is  not 
entitled  to  sue  for  and  recover  it. 

The  i^ower  and  duty  of  tiie  judiciary  to  decide  upon  the  validity 
of  an  act  of  the  governor,  as  well  as  of  a  law  of  the  general  as- 
sembly, when  involved  in  the  determination  of  a  controversy 
properly  before  a  court  for  adjudication,  necessarily  results  from 
the  division  of  the  powers  of  the  government  into  tliree  distincb 
departments,  and  has  fretpiently  been  exercised  by  this  court  in 
cases  similar  to  this. 

In  the  cases  of  Justices  v.  Clark,  1  Mon.,  82;  Bruce  v.  Fox, 
1  Dana,  447,  and  J^ige  v.  Hardin,  8  B.  M.,  (U8.  the  decision  of  the 
governor  that  a  vacancy  in  office  existed,  and  his  act  in  attempt- 
ing to  fill  i^,  were  directly  before  this  court  for  revision,  and  in 
each  one  it  was  decided  no  vacancy  existed,  his  act  was  invalid^ 
and  the  person  appointed  by  hiin  was  not  entitled  to  the  ofllce. 
.  In  the  last  named  case  the  relative  powers  and  duties  of  the 
two  departments  are  defined  in  the  following  language:  '"When, 
by  the  Constitution  or  tlie  law,  the  governor  has  a  discretionary 
power,  or  wlien,  on  any  ground,  his  act  is  made  conclusive  as  tc> 
all  rights  involved,  it  is  of  course  not  within  the  provirce  of  a 
court  to  inquire  into  the  propriety  or  impropriety  of  his  act* 
Such  a  power  controls  all  rights  which  it  may  affect,  and  a  prop- 
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erly  authenticated  act  done  in  pursuance  of  It  can  not  be  ques- 
tioned, for  the  reason  there  can  be  no  legal  right  coming  in  con- 
flict with  it.  Rights  dependent  upon  a  discretionary  power  can 
not  exist  in  opposition  to  it,  but  terminate  at  its  will.  The  ques- 
tion, however,  whether  there  is  sudi  a  power  in  a  given  case,  or 
whether  any  particular  act  or  power  is  of  the  character  referred 
to,  is  a  judicial  Question  whenever  the  right  in  litigation  before 
a  judical  tribunal  depends  upon  it,  and  requires  its  decision.  If 
any  office  be  held  at  the  will  of  the  governor,  the  appointee  could 
not  complain  of  the  violation  of  any  legal  right  by  the  revoca- 
tion of  his  appointment,  however  sudden  or  grounclleHS.  But  if 
the  governor  were  to  attempt  to  displace  any  otticer  at  his  mere 
will,  he  might  undoubtedly  make  the  question,  in  a  legal  contest 
with  a  proper  party,  whether  the  governor  had  such  power,  and 
whether  his  right  to  the  office  was  terminated. 

**The  question  of  right  on  his  part  and  of  power  on  the  part  of 
the  governor  would  be  the  same,  and  as  he  might  unquestionably 
assert  his  right  by  appropriate  legal  remedy,  the  question  fJf 
power  would  necessarily  be  brought  within  the  cognizance  of 
the  court.  And  so  any  power  claimed  or  exercised  by  the  gover- 
nor may  be  brought  in  question  before  a  judicial  tribunal,  if  it 
be  relied  on,  and  material  either  in  opposition  to  any  right  as- 
serted by  legal  remedy  or  in  support  of  it. 

**Such  we  understand  to  he  the  operation  of  the  judicial  power 
and  the  law  in  tlje  protection  of  individual  rights  under  a  con- 
stitutional government.  The  judiciary  pretends  to  no  direct  con- 
trol over  the  action  of  the  legislature  or  the  supreme  executive, 
but  it  may  decide  upon  the  validity  of  the  acts  of  either  affect- 
ing private  rights.  And  by  a  writ  of  mandamus  it  may  coerce  a 
ministerial  officer,  thouj>h  of  the  executive  department,  to  the 
performance  of  legal  duty  for  the  effectuation  of  a  legal  right.  It 
must  decide  all  questions  essential  to  a  determination  of  the 
rights  of  the  parties  in  a  judicial  proceeding  coming  properly 
before  it.'' 

The  plaintiff  in  that  case  was  the  secretary  of  state,  whom  the 
governor  had  attempted  to  remove  from  otilce,  and  the  def(»ndant 
was  the  auditor.  Hut  the  decisive  (jnestion  was  one  of  right  on 
the  part  of  the  plaintiff,  and  of  power  on  th»»  i)art  of  the  gover- 
nor. There  his  act,  which  this  court  decided  invalid,  was,  as  it 
is  here,  in  opposition  to  a  right  **assert*'d  by  legal  remedy/' 

But  if  the  position  of  counsel  beeorrcet,  it  results  that,  although 
the  decision  of  the  governor  upon  tlie  legality  of  an  election  is 
not,  nor  can  be  under  our  form  of  government,  conclusive  against 
the  right  of  a  person  claiming  an  office*  in  virtue  of  such  election, 
Btill  he  may,  by  withholding  the  commission,  not  only  deprive 
the  claimant  of  it,  but  prevent  any  inquiry  or  d(»teriiii*nation  by 
a  iudlcial  tribunal  as  to  his  title. 

nection  15,  chapter  SI,  (General  Statutes,  provides  that  the 
officers  named  therein,  including  judges  of  the  circuit,  criminal 
and  common  pleas  courts,  chancellors  and  vicc»-chancellor,  shall 
have  commissions  issued  to  them  by  the  governor.  But  it  was 
not  intended  thereby  that  the  possession  of  a  commission  should 
be  a  condition  of  the  right  to  maintain  an  action  for  any  such 
office. 

Section  2,  article  11,  chapter  88,  provides  that  each  officer  elec- 
tive by  the  voters  of  a  judicial  district  "shall  enter  upon  the  dis- 
charge of  the  duties  of  his  office,  after  the  commencem(»nt  of  his 
term,  as  soon  as  he  receives  his  commission.'' 

If  the  decision  by  this  court  should  be  in  favor  of  appellant  it 
would  be  regularly  followed  by  a  judgment  placing  him  in  pos- 
session of  the  office,  and  depriving  appellee  of  it,  which  judg- 
ment the  court  would  unquestionably  have  the  power  to  enforce. 


Digitized  by  VjOOQ IC 


40  TONEY  V.  HARRIS. 

But  whether  appellant  could  then,  aocording  to  a  fair  oonstruo- 
tion  of  the  last  named  section,  enter  upon  the  discharge  of  the 
duties  of  the  office,  without  having  received  the  commission,  is 
a  question  it  is  improper  to  discuss,  because  we  are  not  permitted 
to  presume  that  the  governor,  whose  duty  it  is  to  take  care  that 
the  laws  be  faithfully  executed,  would,  in  such  a  case,  leave  the 
law  creating  the  office  in  question  suspended. 

We  will  now  proceed  to  the  discussion  of  the  validity  of  and 
construction  lo  be  given  to  the  act  of  March  26,  1872,  creating  the 
vice-chancellor's  court,  tlie  name  of  which  was  subsequently 
changed  to  that  of  tlie  Lousviille  Law  and  Equity  Court,  and  the 
amendatory  act  of  May  lo,  1886. 

The  first  and  ninth  sections  nf  the  act  of  1872.  the  only  two  nec- 
essary to  quote,  are  as  follows: 

'* Section  1.  There  shall  be  elected,  at  the  next  general  election 
of  the  qualified  voters  of  Jefferson  county,  and  every  six  years 
thereafter,  a  vice-chancellor  of  tlie  Louisville  Chancery  Court, 
who  shall  hold  his  office  for  the  term  of  six  years,  and  shall  re- 
ceive the  same  compensation  and  have  the  same  qualifications 
as  the  chancellor  of  said  court,  etc. 

** Section  9.  This  act  si)all  take  effect  and  be  in  force  from  and 
After  its  passage,  and  until  the  next  general  election  the  vacancy 
existing  as  well  as  all  vacancies  hereafter  occurring  shall  be 
filled  bv  appointment  by  the  governor." 

Tiie  act  of  May  If),  1886,  is  as  follows: 

**An  act  providing  for  filling  vacancies  that  have  or  m.-iy  here- 
after occur  in  the  office  of  judge  of  the  Louisville  Law  and  Equity 
<L'Ourt. 

"Section  1.  That  vacancies  in  the  officce  of  judge  of  the  Louis- 
ville Law  and  Equity  Court  shall  bo  filled  at  the  same  tinn?,  and 
for  the  same  period  of  vacancies,  and  in  like  manner  «rul  on  like 
occasions,  as  vacancies  in  the  office  of  judge  of  the  Jefferson  Cir- 
cuit Court. 

"Section  2.  But  this  act  shall  not  apply  to,  or  in  any  manner 
affect,  the  term  of  the  present  incum!)ent  of  said  officeof  judge 
of  the  Louisville  I^aw  and  P](iuity  Court. 

••Section  H.  This  acr  shall  take  effect  frcmi  and  after  its  passage." 

It  is  arurued  for  appellant  it  was  intended  by  section  9  of  the 
act  of  1872,  that  in  case  of  a  vacancy  in  the  office  occurring  at 
any  time  after  the  first  Monday  in  August  of  that  year,  when 
the  first  election  under  t!ie  act  was  held,  it  should  be  filled  for 
the  residue  of  the  regular  term  unexpired  by  an  election  at  the 
general  election  in  August  next  tiiereafter,  aiid  that  tlie  governor 
has  no  power  to  fill  a  vacancy  for  a  period  extending  beyond  a 
general  election,  and  tliat  the  object  and  effect  of  section  2  of  the 
act  of  May  lo,  W^,  was  to  leave  the  act  of  1872  thus  construed  in 
force  until  the  first  Monday  in  August,  1886,  at  which  time  an 
election  to  fill  the  vacancy  for  the  residue  of  the  term  was  duly 
held,  and  appellant  was  legally  elected. 

On  the  other  hand  It  is  contended  f:>r  appellee  that  by  section  9  of 
the  act  of  1872  the  governor  was  empowered  to  appoint'and  commis- 
sion a])p<^llee  to  fill  the  vacancy  caused  by  the  resignation  of  Judge 
Simrall  for  the  whole  of  the  unexpired  term  of  six  years,  which  he 
did  do  January  1,  1886,  and  tliat  the  meaning  and  object  of  the  pro- 
viso contained  in  section  2  of  the  act  of  May  15,  1886,  was  to  leave 
the  right  of  appellee   to   the  office   thus  defined  unaffected. 

The  latter  clause  of  section  9  is  somewhat  awkwardly  drawn, 
but  in  our  opinion  the  construction  of  appellee  is  the  correct  one. 

The  w(»rds  "until  the  n(»xt  general  election"  connected  by  the 
conjunction  "and"  with  the  preceding  clause,  declaring  when 
the  act  should  take  effect,  we  think  relate  to  a  particular  period 
of  time,  beginning  at  the  passage  of  the  act  and  ending  at  the 
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liext  or  nearest  general  eleotion  thereto,  during  which  it  was  the 
intention  **the  vacancy  existing"  by  operation  of  the  act  itself 
Bbouid  be  filled  by  appointment.  To  make  them  apply  to 
vacancies  occurring  after  the  termination  of  that  period,  requires 
not  only  a  transposition  of  the  words  of  the  sentence,  but  the 
Bubstitution  of  **each"  or  "any  vacancy''  for  "all  vacancies." 

It,  therefore,  follows  that  the  length  of  time  for  which  the  gov- 
ernor is  empowered  by  that  section  to  fill  the  vacancies  occurring 
after  the  first  election  under  the  act  is  the  whole  of  the  term  un- 
expired when  an  appointment  is  made.  Such  is  the  natural  im- 
port of  the  language  in  reference  to  sueh  vacancies,  unaccom- 
panied, as  we  think  it  is,  by  any  qualifying  words,  and  as  the 
Bection  manifestly  was  not  intended  to  be  construed  in  connec- 
tion with,  nor  made  subservient  to.  the  provisions  of  the  Consti- 
tution and  existing  statutes  relating  to  the  circuit  and  Louisville 
Chancery  Court,  such  must  be  regarded  as  its  meaning. 

The  act  was  thus  construed  by  the  predecessor  of  the  present 
guvernor,  who  made  an  appointment  to  fill  a  vacancy  in  the 
t)fflce  for  t^wo  years,  the  legality  of  which  the  legislature,  by  an 
act  passed  in  1884  contlning  the  appointee  in  office  to  the  end  of 
the  regular  term,  seeihs  to  have  recognized.  And  section  1  of  the 
act  of  May  15,  1886,  we  think  shows  the  same  legislative  con- 
struction. 

It  is,  however,  argued  by  counsel  of  appellant  that  such  a  con- 
Btruotion  renders  so  much  of  the  act  as  relates  to  filling  vacan- 
cies unconstitutional,  and  the  court  should,  therefore,  if  possible, 
BO  construe  section  9  as  to  make  it  harmoni/e  with  the  Constitu- 
tion. 

If  a  statute  be  fairly  susceptible  of  two  constructions,  that  one 
in  harmony,  rather  than  the  one  in  conflict,  with  the  Constitu- 
tion, should  be  adopted.  And  if  there  be  a  reasonable  doubt  on 
the  subject  of  the  validity  of  a  statute,  it  is  the  duty  of  the  court 
to  hold  it  to  be  constitutional.     But  a  court  is   never  justified  in 

? perverting  the  true  meaning  of  a  statute  to  avoid  deciding  upon 
ts  constitutionality,  nor  for  any  other  purpose. 
It  seems  to  us,  however,  that  the  application  of  the  rule  wc)uld 
not  benefit  appellant  more  than  appellee,  because  if  section  9  be 
construed  either   way  contended  for,  it  is  liable  to  the   same  ob- 
jection. 

Section  1,  article  4,  of  the  Constitution  is  as  follows:  "The 
judicial  power  of  this  Commonwealth,  both  as  to  matters  of  law 
and  equity,  shall  be  vested  in  one  Supreme  Court,  to  l)e  styled 
the  Court  of  Appeals,  the  courts  established  by  this  Constitu- 
tion, and  such  courts  inferior  to  the  Supreme  Court  as  the  gen- 
eral assembly  may  from  time  to  time  erect  and  establish." 

There  being  no  express  provision  in  the  (constitution  in  regard 
to  either  the  manner  of  selecting  or  the  qualifications  of  judges 
of  the  courts  authorized  by  that  section  to  be  erected  and  estab- 
lished, nor  as  to  the  mode  of  filling  vacancies  in  such  offices,  the 
question  arises  whether,  as  to  any  or  either  of  these  matters, 
tnere  are  implied  limitations  and  conditions  of  the  exercise  of 
the  power  by  the  general  assembly.  For  if  so,  they  are  as 
obligatory  as  if  they  had  been  expressed. 

For  the  sure  and  true  interpretation  of  the  organic  as  well  as  a 
Btatute  law,  it  is  useful  to  look  to  the  occasion  and  necessity  of 
the  law,  the  mischief  felt,  and  the  renjedy  had  in  view;  "and 
then  the  office  of  all  judges  is  always  to  make  such  construction 
as  shall  suppress  the  mischief,  advance  the  remedy,  and  to  sup- 
press subtle  inventions  and  evasions  for  continuance  of  the  mis- 
chief and  pro  privato  commodo,  and  to  add  force  and  life  to  the 
cure  and  remedy  according  to  the  true  intent  of  the  makers  pro 
bono  publico." 
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It  seems  to  us  that  it  is  only  necessary  to  look  at  the  radical 
and  complete  change  made  by  the  present  Constitutinn  in  the 
tenure  and  mode  of  flHing  offices  from  the  former  system  to  be 
convinced  that  it  was  the  intention  of  its  framers,  who  but 
obeyed  the  sovereijj^n  will,  that  all  judicial  offices,  from  the 
highest  to  the  lowest  grade,  whether  expressly  named  therein, 
or  thereafter  to  be  erected  and  established  by  the  general  assembly^ 
should  be  filled  by  election  by  the  people,  and   in   no  other  way. 

In  Speed,  &c.  v.  Crawford,  3  Met.,  207,  decided  in  1860,  is  the 
following  language: 

**To  curtail  the  power  of  appointment  to  office  by  the  executive* 
and  to  extend  the  elective  principle,  was  one  of  the  leading  ob- 
jects of  the  authors  of  t.ie  Constitution.  Tljis  purpose  was  not 
more  distinctly  manifested  in  the  expression  of  public  sentiment, 
which  led  to  the  call  of  the  convention,  that  it  has  been  in  the 
provisions  of  the  instrument  itself.  *  *  *  The  great  object  in 
the  change  of  the  system  was  to  refer  to  the  people  the  choice 
of  their  officers  of  all  grades  and  classes,  whether  State,  district* 
county,  city  or  town  officers.  That  choice  was  to  be  made 
through  the' instrumentality  of  an  election.'' 

To  except  from  the  application  of  the  elective  principle  judicial 
offices,  which  the  general  assembly  is  authorized  to  erect  and 
establish,  would  destroy  the  consistency  and  harmony  of  the 
Constitution,  and  to  that  extent  defeat  what  was  manifestly  a 
control  lint;  o])ject  of  its  adoption,  and  we  are,  tlierefore,  bound 
to  conclude  if  so  intended  it   would   have  been  plainly  indicated. 

The  only  exception  or  even  modification  to  be  found,  and 
infereiitially  the  only  one  intended,  is  in  section  10,  article  6, 
whicli  does'not  relate  at  all  to  judicial  offices.  That  section  is  as 
follows:  "The  general  assembly  may  provide  for  the  election  or 
appointment  for  a  term  not  exceeding  four  years  of  such  other 
county  or  district,  ministerial  and  executive  offices  as  shall  from 
time  to  lime  be  necessary  and  proper.'' 

But  it  is  useless  to  argue  further  to  prove  what  is  so  plain  and 
has  been  so  universally  accepted  as  true  since  the  formation  of 
the  Constitution. 

If.  then,  judicial  offices  created  by  statute  must  be  filled  In  the 
mode  prescribed  by  the  (lonstitution  for  filling  those  named 
therein,  it  would  seem  to  follow  that  by  it,  and  not  by  statute 
law,  are  the  qualifications  of  the  officers  to  be  determined. 
Otherwise  tliere  might  exist  different  ()ualifications  for  judges 
of  courts  having  the  same  gen<?ral  jurisdiction,  or  the  anomoly 
be  presented  of  higliiM'  qualifications  being  prescrilied  for  a  judge 
of  the  circuit  court,  than  for  the  judge  of  a  statutory  court  of 
superior  jurisdictiim  For  the  courts  which  the  general  assembly 
may,  by  section  1,  article  4.  establish  are  not  reciuired  to  be  of 
less  or  even  tlie  same  jurisdiction  as  the  circuit  court,  but  in- 
ferior only  to  the  Court  of  Appeals*  and  the  legislature,  under 
that  section,  established  the  Superior  Court,  and  invested  It 
with  jurisdiction  of  appeals  from  judgment^  of   the  circuit  court. 

By  winit  rule  then  are  the  qualifications  of  judges  of  statutory 
courts  to  be  determined? 

In  Rudd  V.  Woolfolk,  4  Bush,  85.',  the  principle  question  in- 
volved was  as  to  the  construction  of  section  28,  article  4.  of  the 
Constitution,  which  is  as  follows:  "The  general  assembly  shall 
provide  by  law  for  holding  circuit  courts  when,  from  any  cause, 
the  judure  shall  fail  to  attend  or  if  in  attendance  can  not  pre- 
side.'' And  this  court  said:  "The  circuit  courts  being  of  general 
common  law,  e(piity  and  criminal  jurisdiction,  all  the  statutory 
courts  having  general  jurisdiction  of  eiMier  of  these  branches 
may  be  said  to  be  carved  out  of  it,  and,  therefore,  substantially, 
and  for  every   legal    and    constitutional   purpose,  circuit   courts^ 
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whatever  may  be  their  designation  by  name  or  cognomen.  *  *  * 
Looking  at  the  evils  to  be  remedied  and  the  objects  in  view,  we 
can  hardly  suppose  the  convention  attached  more  importance  to 
the  name  than  the  jurisdiction  of  the  court.  Therefore,  we  con- 
strue the  meaning  of  this  clause  of  the  Constitution  as  conferring: 
power  to  provide  by  law  for  the  election  of  special  judges  for  any 
court  carved  out  of  the  jurisdiction  of  the  circuit  court,  because, 
prj  tanto,  it  is  a  circuit  court,  althouR:h  called  by  another  name.'* 

A  person  to  be  elierible  under  the  Constitution  as  judge  of  the 
circuit  and  Louisville  chancery  court,  must  be  a  resident  of  the 
district  in  which  he  is  elected  two  years  next  preceding  his  elec- 
tion, at  least  thirty  years  of  age,  and  have  been  a  practicing 
lawyer  eight  years.  But  he  may  be  eligible  to  the  offlce  of  judge 
of  the  county,  city  or  police  court,  or  as  justice  of  the  peace, 
without  any  previous  practice  or  experience  as  a  lawyer,  if  he 
is  over  twenty-one  years  of  age,  and  shall  have  been  a  resident 
one  year  in  the  county  or  district  in  which  he  is  cliosen  one  year 
next  preceding  his  election. 

It  is,  therefore,  clear  it  was  not  intended  to  give  to  the  general 
assembly  the  power  to  prescribe  the  qualifications  of  the  judge 
of  a  statutory  court  having  the  same  general  jurisdiction  as  the 
circuit  court,  but  they  should  be  regulated  by  the  provision  of 
the  Constitution  applicable  to  the  latter,  and  such  has  been  the 
uniform  logislative  construction  since  the  eKtahlislnnent  of  the 
first  statutory  court  in  1866. 

If,  then,  in  harmony  with  the  obvious  design  and  general 
structure  of  the  Constitution,  judges  of  sucii  courts  must  be 
elected,  and   belonging  to   the   same  class,  ereered   for  the  same 

Surpose,  and  invested  with  tlie  same  dignity  and  power,  must 
ave  the  same  quallflcations  as  a  judge  of  tlie  circuit  court,  the 
logical  conclui'ion  is  that  vacancies  being  equally  witliin  the 
reason  of  the  Constitution,  must  !)e  regarded  as  likewise  within 
the  Constitution  itself,  and,  therefore,  intended  to  be  filled  in  the 
same  manner  as  vacancies  in  the  office  of  circuit  judge  are 
directed  to  be  fillf  d. 

Section  26,  article  4,  is  as   follows:  *'If  a  vacancy   shall   occur 
in  the  oflflce  of  judge  of  the  circuit  court,  the  governor  sliall  issue 
a  writ  of  election  to  fill  such  vncancy  for  the  residue  of  tlie  teimr- 
Provided,  that    if    the  unexpired  term  be  less  than  one  year,  the 
governor  shall  nppoint  a  judge  to  fill  such  vacancy." 

The  same  provision  is  made  ns  to  a  vacacny  in  the  ofTice  of 
judge  of  the  Ooiut  of  Appeals.  And  at  the  first  session  of  the 
general  assembly  after  the  adoption  of  the  Constitution,  it  was 
enacted  thnt  the  day  appointrd  for  filling  a  vacancy  in  tfie 
Court  of  Appeals  or  in  a  circuit  court  shall  he  within  six  weeks 
after  the  governor  receives  nr^tice  of  a  vacancy,  except  that  when 
a  vacancy  occurs,  there  is  not  time  to  give  tlie  requisites  notice 
before  the  proper  first  Monday  in  August,  a  special  election  shall 
be  ordered  to  take  place  on  a  day  within  six  weeks  after  such 
Monday,  and  such  is  now  the  law. 

But  in  case  of  every  other  judieijil  office  named  in  the  Consti- 
tution, except  the  Louisville  chancery  court,  the  power  to  pro- 
vide by  a  statute  the  mode  of  filling  vacancies  is  given  to  the 
general  assembly. 

It  seems  to  us  unreasonable  that  the  framers  of  the  Constitu- 
tion ever  intended  the  legislature  to  have,  or  contemplated  it 
would  attempt  to  exercise,  any  more  discretion  as  to  the  mode 
of  selecting  or  qualifications  of  judges  of  such  courts,  or  as  to. 
filling  vacancies,  than  is  given  in  respect  to  the  circuit  court. 

To  contend  they  did  is  to  assume  that  while  explicitly 
providing  that  judges  of  the  circuit  court  should  be  elect(?d  by 
the  people,  they  intended  to  give  to  the  legislature  discretionary- 
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power  as  to  the  mode  of  selecting  judges  of  statutory  courts  of 
equal  dignity  and  importance,  while  it  was  regarded  essential  to 
prescribe  as  qualifications  a  certain  age,  knowledge  and  exper- 
ience ill  tlie  practice  of  law  for  a  circuit  judge,  power  was  pur- 
posely given  to  the  legislature  to  dispense  with  such  qualinca* 
tions  as  to  judges  of  statutory  courts  upon  whom  might  be  im- 
posed precisely  the  same  duties,  and  wliile  it  was  deemed  neoes- 
sary  to  provide  for  promptly  and  speedily  filling  vacancies  in 
the  office  of  circuit  judge  by  election,  such  vacancies  in  the  office 
of  judges  of  other  courts  of  the  same  class  were  left  to  be  filled 
by  appointment  for  the  rej^idue  of  the  term  unexpired,  without 
regard  to  tlie  length  of  time. 

In  our  opinion  the  power  attempted  to  be  conferred  on  the  gov- 
ernor by  section  9  of  the  act  of  1872  is  a  plain  evasion  of  the  true 
intent  and  meaning  of  the  Constitution,  and  can  not  be  sanc- 
tioned as  a  precedent  without  marring  the  design,  defeating  the 
purpose  and  violating  the  fundamental  principles  of  the  Consti- 
tution. For  if  it  may  in  tliis  instance  be  violated  upon  the 
ground  of  the  inconvenience  of  popular  elections,  other  and  re- 
peated encroachments  may  be  expected  to  follow. 

If  we  are  correct  in  these  views,  it  results  that  section  2  of  the 
act  of  1886  is  likewise  invalid.  And  as  the  first  section  of  that 
statute  is  but  a  mere  re-enactment  of  the  provisions  of  the  Gen- 
eral Statutes  on  the  subject  of  filling  vacancies  in  the  office  of 
eircuit  judge,  alike  applicable  to  the  office  of  judge  of  the  Louis- 
ville law  and  equity  court,  it  follows  that  neitlier  before  nor 
after  the  passage  of  that  act  could  the  vacancy  we  are  consider- 
ing be  filled  at  any  other  time  than  that  fixed  in  the  proclamation 
or  writ  of  election  issued  by  the  governor,  and  that  an  election 
for  that  purpose  can  not  be  legally  held  at  all  without  such  proc- 
lamation. 

To  make  the  election  of  an  officer  of  government  legal,  there 
must  be  a  time  fixed  for  holding  such  election,  either  by  law  or 
by  the  officer  ejnpowered  by  law  to  do  so.  If  it  was  not  so 
there  could  be  neither  a  fair*  orderly  nor  free  expression  of  the 
popular  choice. 

If  one  candidate  for  an  office  and  his  friends  may,  without 
authority  of  law,  prescribe  the  time  for  holding  an  election  to 
fill  a  vacancy,  his  opponent  may  as  well  fix  another  and  differ- 
ent time.  For  neither  by  the  Constitution  nor  statute  is  the 
first  Monday  in  August  prescribed  as  the  day  in  course  for  hold- 
ing an  election  to  fill  a  vacancy  in  the  offlce'of  judge  of  the  cir- 
Aiuit  or  other  courts  of  the  same  class,  and  such  election,  there- 
fore, can  be  legally  held  on  that  day  only  when  appointed  l)y  a 
writ  of  election. 

To  sanction  an  election  held  without  lawful  authority  is  to 
eountcnance  confusion,  tumult  and  unfairness.  A  proposition  so 
plain  needs  no  citation  of  authority  to  support  it. 

We  are,  therefore,  of  the  opinion  that  the  facts  stated  by  him 
in  his  petition  do  not  show  in  appellant  a  legal  title  to  the  office. 

Having  incidentally,  yet  necessarily,  expressed  our  views  as  to 
the  title  of  appellee  to  the  office,  it  is'  proper  to  add  that,  in  our 
opinion,  his  appointment  by  the  governor  was,  under  section  9, 
article  H.  of  the  CJonstitution,  legal.  And  though  the  governor 
had  no  power  to  make  the  api)ointment  for  the  whole  of  the  un- 
expired term,  nor  under  that  section  longer  than  the  time  re- 
quired by  law  to  be  fixed  by  proclamation  for  filling  the  vacancy 
by  eb'Cfion,  appellee  should  be  held  and  regarded  as  judge  de 
jure,  and  his  official  acts  valid  until  his  successor  is  elected  and 
^lualiflrd. 

Judgment  afflrmed. 
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HEAD  V.  MARTIN. 

(Filed  March  31,  1887.) 

1.  Arrest—An  officer  In  making  an  arrest  for  a  felony,  or  in  retaking  a 
felon  who  has  escaped,  mny  use  anch  force  .as  Is  necessary  to  capture  the 
felon,  even  to  killlnfr  him  when  in  nifrht.  In  the  case  of  an  arrest  for  a  mie- 
demeanor,  however,  the  rule  is  different.  It  is  the  officer's  duty  to  make 
the  arrest;  he  may  summon  a  posse,  and  may  defend  himself,  if  resist'Od, 
even  to  the  taking  of  life;  but  when  the  offender  is  not  resisting,  but  flee- 
ing, the  officer  has  no  right  to  kill  or  shoot  and  wound. 

2.  Same— A  bastardy  proceeding  is,  under  onr  law,  a  civil  one,  yet  it  pro- 
ceeds in  the  name  of  the  Commonwenlrh.  and  undnr  the  statute  the  offender 
is  subject  to  arrest.  Therefore,  so  far  as  regards  tlie  rights  of  an  officer  in 
making  nn  arresc  under  a  bastardy  warrant,  the  offense  is  to  be  regarded  as 
a  misdemeanor. 

The  defendant  in  a  bastardy  warrant,  who  had  been  arrested  under  the 
warrant  by  a  deputy  sheriff,  was  shot,  and  wounded  by  the  deputy  when 
fleeing  from  his  custody.  In  this  action  for  the  tort,  Held— That  the  deputy 
is  liable. 

Ben.  S.  Bobbins  and  Carroll  &  Barbour  for  appellant. 

Ira  Julian  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  .single  question  presented  is  whether  a  peace  officer  may, 
in  order  to  arrest  one  upon  a  warrant  for  bastardy,  or  to  nrevent 
his  escape  after  arrest,  kill  him  when  flleeinjr.  If  he  lias  the  right 
under  such  circumstances  to  shoot  and  wound  him.  as  was  done 
in  this  instance,  tiien  it  neces.sarily  follows  that  he  can  not  he> 
held  responsible  if  it  results  in  death. 

It  is  attempted  to  draw  a  distinction  between  a  case  where  ono 
is  attempting  to  avoid  arrest  and  where  one  is  endeavoring  to 
escape  after  arrest. 

If,  however,  the  offender  is  in  fight,  and  is  not  at  the  time  re- 
sisting the  officer,  then  the  law  is  the  same,  whether  he  be  flee- 
ing to  avoid  arrest  or  to  escape  frojn  custody.  (2  Bishop  on 
Criminal  Law,  section  664;  Wharton  on  Homicide,  sections  212- 
214. )  The  averments  of  the  answer,  admitted  by  the  demurrer, show 
that  the  appellee,  Martin,  had  in  fact  beeji  arrested  by  the  appel- 
lant, Hejid,  as  deputy  sheriff,  and  was  shot  by  the  'latter  when 
fleeing  from  his  custody,  hut  the  fact  that  an  arrest  had  been 
made  does  not  alter  the  law  of  the  case. 

A  bastard  proceeding  is,  under  our  law,  a  civil  one.  Yet  it 
proceeds  in  the  name  of  the  Commonvveath,  and  under  the  stat- 
ute the  offender  is  subject  to  arrest.  As  to  the  question  now 
before  us,  it  is,  therefore,  to  he  regarded  in  the  same  light  as  a 
misdemeanor.' 

Our  statute  is  silent,  unless  it  may  be  regarded  as  speaking  by 
implication,  as  to  the  force  an  officer  may  use  in  effecting  an 
arrest,  or  in  recapturing  a  iJrisoner.  It  merely  provides  that  *'no 
unnecessary  force  ur  violence  shall  be  used*  in  maliinir  the  ar- 
rest.'' 

We,  therefore,  turn  to  the  common  law  for  guidance.  By  it  an 
officer  in  a  case  of  felony  may  use  such  force  as  is  necessary  to 
capture  the  felon,  oven  to  killing  him  when  in  fight. 

In  the  case  of  a  misdemeanor,  however,  the  rule  is  different. 
It  is  his  duty  to  make  the  arrest.  He  may  summon  a  posse,  and 
may  defend  himself,  if  resisted,  even  to  the  taking  of  life,  but 
when  the  offender  is  not  resisting,  but  fleeing,  he  has  no  right 
to  kill. 
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Human  life  is  too  sacred  to  admit  of  a  more  severe  rule.  Officers 
-of  the  law  are  properly  clothed  with  its  sanctity;  they  represent 
its  majesty,  and  m«st  he  properly  protected,  but  to  permit  the 
life  of  one  charged  with  a  mere  misdemeanor  to  be  taken  when 
fleeing  from  the  officer  would,  aside  from  its  inhumanity,  be  pro- 
ductive of  more  abuse  than  good.  The  law  need  not  go  unen- 
forced.   The  officer  can  summon  his  posse  and  take  the  offender. 

The  reason  for  this  distinction  is  obvious.  The  security  of  per- 
son and  property  is  not  endangered  by  a  petty  offender  being  at 
large,  as  in  the  case  of  a  felon.  The  very  being  of  society  and  gov- 
ernment requires  the  speedv  arrest  and  punishment  of  the  latter. 

Bishop  says:  "The  Justification  of  homicide  happening  in  the 
»rrest  of  persons  charged  with   misdemeanors  or  breaches  of  the 

f>eace  is  subject  to  a  different  rule.from  that  which  we  have  been 
aying  down  in  respect  to  cases  of  felony;  for  generally  speak- 
ing, in  misdemeanors  it  will  be  murder  to  kill  the  party  'accused 
for  flying  from  the  arrest,  though  he  can  not  otherwise  bp  over- 
taken, and  though  there  be  a  warrant  to  apprehend  him;  but 
under  circumstances  it  may  amount  only  to  manslaughter,  if  it 
appear  that  death  was  not  intended.     *    »    * 

**But  in  misdemeanors  and  breaches  of  the  peace,  as  well  as  in 
<5ases  of  felony,  if  the  officer  meet  with  resistance,  and  the  offender 
is  killed  in  the  struggle,  the  killing  will  be  justified."  (2  Bishop 
on  (/riminal  Law,  sections  662-3. ) 

The  same  rule  may  be  found  in  the  works  of  the  other  common 
law  writers.     Hale  says: 

**And  here  is  the  difference  between  civil  actions  and  felonies. 
If  a  man  be  in  danger  of  arrest  by  a  capias  in  debt  or  trespass, 
and  he  flies,  and  the  bailiff  kills  him,  it  is  murder;  but  if  a  felon 
flies,  and  he  can  not  be  otherwise  taken,  if  he  be  killed  it  is  no 
felony,  and  in  that  case  the  officer  so  killing  forfeits  nothing, 
but  the  person  so  assaulted  and  killed  forfeits  his  goods."  (I 
Hale's  Pleas  of  the  Crown,  page  481.) 

So  great,  however,  is  the  law's  regard  for  human  life,  that  if 
-even  a  felon  can  be  taken  witliou'  the  taking  of  life,  and  he  be 
«lain,  it  is  at  least  manslaughter.  Eevn  as  to  him  it  can  be  done 
only  of  necessity. 

An  officer,  in  arresting  or  preventing  an  escape  for  a  misde- 
meanor, may  oppose  force  to  force,  and  sufficient  to  overcome  it, 
even  to  tlie  taking  of  life.  If  the  offender  puts  the  life  of  the 
officer  in  jeopardy,  the  latter  may,  se  defendendo,  slay  him;  but 
lie  must  not  use  any  greater  force  than  is  reasonably  and  appar- 
ently necessary  for  his  protection. 

Itis  often  said  that  an  oflicer  may  use  such  force  as  is  neces- 
sary to  make  an  arrest.  (lenerally  speaking,  tliis  is  true.  It 
was  so  said  in  the  cases  f>f  Fleetwood  v.  ('onimonwealth,  80 
Ky.,  1;  (8  Ky.  Law  Rep.,  497),  and  Mokcubee  v.  Com- 
monwealth, 78  Ky.,  880.  But  in  tliose  cases  a  deadly  affray  be- 
tween parties  was  in  progress  or  about  to  occur,  endangering  (lie 
lives  of  not  only  tlie  participants,  ])ut  innocent  persons,  and  it 
was  the  duty  of  the  officer,  wiien  resit^ted,  to  (juell  it,  even  at  the 
sacrifice  of  fiunian  life.  In  these  cases  he  was  jusUfled  in  kill- 
ing, not  oTily  se  defendendo,  but  to  prevent  tlie  impentiing  com- 
mission of  a  felony. 

In  case,  liowever,  of  a  mere  riot  upon  one  day,  and  an  at- 
tempted arrest  upon  the  next,  surely  tlie  officer  would  not  lie  jus- 
tified in  killing  the  offender  when  fleeing  from  custody  or  to 
escape  arrest.  A  person  commits  a  misdemeanor  by  tlie  use  of 
profane  language;  he  flees  from  the  officer  attempting  to  arrest 
him  or  from  custody.  Tlie  dictates  of  humanity,  as  well  as  the 
legal  rule,  forbid  the  taking  of  liis  life  under  such  circumstances. 
"Tlie  officer  must,  in   such   a  case,  summon   his  posse  and   take 
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him.  He  has  no  more  ^ight  to  kill  him  than  he  would  if  the 
offender  were  to  lie  down  and  refuse  to  ^o  with  him. 

It  is  said,  however,  that  the  appellee  was  in  the  wrong;  that 
there  was  a  sort  of  contributory  neglect  upon  his  part  which 
produced  the  injury.  It  was  not,  however,  such  neglect  or  con- 
duct as,  under  ordinary  circumstanes,  would  produce  the  Injury. 
It  could  not  be  expected  that  in  consequence  of  it  the  officer 
would  go  beyond  the  limit  of  the  law,  and  employ  force  when, 
and  of  a  character  forbidden  by,  it.  It  is  not  a  question  whether 
unnecessary  force  was  used,  but  the  answer  of  the  appellant 
shows  that  he  used  it  when  and  in  a  degree  forbidden  by  the  law. 

The  demurrer  was,  therefore,  properly  sustained,  and  the  judg- 
ment must  be  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


BRIANT,  &c.  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  May  18,  lHi^7.) 

1.  While  oommon  carripra  can  not,  hy  contnict  or  otherwise,  obtain  exon- 
eration from  loss,  which  is  the  result  of  the  ne^lig(*nce  of  theiiiselveR  or  their 
agents,  they  inny,  by  special  contract,  restrict  their  liability  as  insurers 
again f«t  accidents  or  Tnistakes. 

3.  As  a  general  rule,  railroad  companies  are  not  bound  to  deliver  to  the 
oonsiKDoe  at  his  place  of  business  froods  which  they  have  undertaken  to  ship, 
nor  are  they  bound  to  irive  him  notice  of  the  arrival  of  the  (roods  at  the  depot 
of  delivery,  but  this  general  rule  may  be  controlled  by  contract  or  t?ell  es- 
teblished  custom. 

3.  The  responsibility  of  the  carrier  as  such  should  contiune  after  the  goods 
arrive  at  their  destination,  and  until  the  owner  or  consignee,  by  the  use  of 
diligence,  can  remove  them.  What  such  reaponable  time  should  he  depends, 
in  the  absence  of  express  contract,  on  the  character  of  the  freight,  the  dis- 
tance to  which  it  is  to  be  carried,  and  the  capacity  and  business  of  the  road, 
with  such  other  circumstances  as  would  serve  to  notify  the  consignee  of  the 
probable  time  when  the  goods  would  reach  their  destination. 

It  was  the  uniform  custom  of  appellee  to  notify  consignees  of  the  arrival 
of  freight  at  its  depot  in  Louisville  hy  posting  such  arrival  on  a  placard  in 
the  depot.  Appellee  failed  to  post  the  arrival  of  tobacco  consigned  to  appel- 
lants, and  by  reason  of  this  failure  it  was  not  hauled  away.  Four  days  after 
the  tobacco  arrived  the  depot  was  burned  and  the  tobacco  damaged.  Held— 
That  the  company  is  liable. 

S.  B.  Toney  for  appellants. 

H.  W.  Bruce  for  appellee. 

Appeal  from  Jefferson  Common  PI  ear.  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

This  action  was  instituted  upon  a  bill  of  lading,  wherein  appel- 
lee agreed  to  carry  for  the  app«)llants  three  hogBheads  of  tobacco 
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from  Franklin  Ky.,  to  TiOusville.  After  the  tobacoo  reaohed 
Louisville  it  was  dania^^ed  by  the  burning  of  the  depot  in  which 
it  wan  stored. 

The  bill  of  lading  provides  that  the  appellee  shall  not  be  liable 
for  loss  or  damage  of  property  by  Are  or  other  casualty  while  in 
transit,  or  while  in  depots  of  transhipment,  or  at  depots  of  de- 
livery. 

In  L.  A  N.  R.  R.  Co.  v.  Brownlee,  14  Bush,  59<),  it  was  held 
that  this  provision  in  the  bill  of  lading,  where  there  was  no  neg- 
ligence shown  upon  the  part  of  the  company  «r  its  employe?, 
exonerated  the  company  from  liability  for  the  loss  of  property 
which  it  had  undert.'iken  to  carry,  and  which  was  destroyed  by 
Are,  the  court  saying  that  common  carriers  may  restrict  theiV 
liability  as  insurers  against  accidents  and  mistakes  by  special 
contracts  with  their  customers,  but  can  not,  by  contract'or  other- 
wise, obtain  exoneration  from  loss  which  is  the  result  of  the  neg« 
ligence  of  themselves  or  their  agents. 

In  this,  case  the  petition  charges  negligence  upon  the  part  of 
the  company,  its  agents  and  employes  as  the  cause  of  the  loss. 
We  think  it  sots  out  a  good  cause  of'  action   against  the  appellee. 

Whether  the  appellee  is  to  be  held  to  answer  under  its  respon- 
sibility as  common  carrier,  modified  by  the  contract  as  embraced 
in  the' bill  of  lading,  or  as  warehouseman,  it  seems  to  us  is  im- 
material, for  in  either  case  it  is  liable  if  the  loss  was  occasioned 
by  its  negligence,  and  in  neither  case  is  it  liable  unless  it  was 
so  occasioned.  We  will,  however,  consider  the  (juestion  as  to  the 
sufficiency  of  the  reply,  which  is  the  chief  matter  discussed  by 
counsel.  Appellee,  in  its  answer,  denies  the  negligence  charged; 
denies  that  it  was  its  duty  to  deliver  the  tobacco  to  the  con- 
signees at  their  place  of  business  in  Louisville,  and  alleges  that 
it  was  delivered  at  its  depot  in  Louisville,  the  place  where  it  had 
undertaken  to  deliver  it,  arid  that  after  it  wa-;  stored  there  it 
was  injured  by  fire.  In  their  reply  tlie  appellants  make  the  fol- 
lowing allegations,  which,  upon  demurrer,  must  be  taken  as  the 
facts  of  this  case:  The  tobacco  was  received  by  appellee  at 
Franklin,  on  the  8d  of  November,  and  arrived  at  the  Louisville 
depot  on  the  6th.  During  tliat  time,  and  for  many  years  prior 
thereto,  it  was  the  uniform  custom  and  established  usage  of  the 
appelfee  in  its  dealings  with  its  customers,  shippers  and  con- 
signees in  Louisville,  to  notify  them  of  tlie  arrival  of  freight  at 
its  depot  in  Louisville  by  posting  such  arrival  on  a  placard  in 
the  depot  on  the  first  day  of  the  arrival,  so  that  tlie  same  could 
bo  hauled  away.  Under* this  custom  and  usage,  customers,  ship- 
pers and  consignees  were  induced  to  and  did  believe  that  the 
appellee  would  give  them  such  notice.  Such  had  been  the  deal- 
ings, custom  and  usage  observed  and  exercised  by  tlie  appellee 
with  all  the  tobacco  warehousemen  in  Louisville,  who  received 
freight  over  its  road,  including  Wm.  P.  Jolinson  <fe  Co.,  who  were 
appellants'  agents  and  consignees.  The  appellee  failed  altogether 
to  post  the  arrival  of  the  appellants'  tobacco.  On  the  6th,  7th, 
8th  and  9th  of  November,  Wm.  P.  Johnson  &  Co.  sent  their  dray 
men  and  teamsters  to  tiie  depot  where  the  tobacco  was  stored, 
and  they,  in  acordance  with  the  custom,  each  day  examined  the 
placard,  and  found  posted  the  arrival  of  other  and  different 
tobacco  consigned  to  Wm.  P.  Johnson  <fe  Co.,  which  had  arrived 
on  each  of  said  days,  which  they  hauled  away.  By  the  failure  of 
the  company  to  post  the  arrival  of  appellants'  tobacco,  their 
agents  were  induced  to  and  did  believe  that  it  had  not  arrived, 
and,  therefore,  did  not  haul  it  away. 

The  depot  was  burned  on  the  9th  of  November,  and  the  appel- 
lants' tobacco  was  damaged.  Upon  these  facts  the  appellanta 
charge  that  the  failure  to  post  the  notice  was  gross  negligence 
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upon  the  part  of  the  appellee,  which  was  the  cause  of  the  damaee. 

IJeither  did  the  bill  of  lading  or  the  law  require  the  appellee 
to  deliver  the  tobacco  to  the  consignees  at  their  place  or  busi- 
ness in  Louisville.  Nor,  in  the  absence  of  a  contract,  or  well 
established  custom  requiring  it,  was  it  the  duty  of  the  appellee 
to  give  notice  to  the  consignees  of  the  arrival  of  the  tobacco  at 
its  depot  in  Louisville.  In  the  Jeffersonville  R.  R.  Co.  v.  rieve- 
land,  2  Bush,  471,  the  court  says:  Whether  the  responsibility  of 
the  company,  after  the  arrival  and  storage  of  the  goods  in  Detroit, 
(the  place  of  destination),  was  that  devolved  by  law  on  carriers 
or  only  that  of  depositaries,  it  was  not  necessary  that  it  should 
either  give  notice  of  the  arrival  of  the  goods  or  make  actual  de- 
livery of  them,  as  is  now  done  by  express  companies,  in  order 
that  their  liability  as  carriers  should  cease  after  reasona!)Ie  time 
had  elapsed  for  the  owner  to  attend  and  remove  the  goods.  The 
transportation  by  railroads  is  necessarily  such  that  tlieir  depots 
are  the  places  ot  delivey.  It  is  true  the  general  rule  upon  the 
subject  may  be  controlled  by  contract  or  well  establislied  cus- 
tom. The  Vesponsil)ility  of  the  carrier  as  sucli  should  continue 
after  the  goods  arrive  at  their  destination,  and  until  the  owner  or 
consign«»e,  by  tbe  use  of  diligence,  can  remove  them.  "What 
such  rertsonai)le  time  should  b(»  must,  in  the  nature  of  the  case, 
when  not  provid(»d  for  by  exj)ress  contract,  depend  on  the  cliar- 
acter  of  the  freight,  the  distance  to  wliich  it  is  to  be  carried, 
and  the  c«pncity  and  business  of  the  road,  with  such  other  cir- 
cum?-tanct  s  as  would  serve  to  notify  tin*  consignee  of  tlie  prob- 
able time  when  the  goods  would  reach  their  destination,  so  that, 
with  proper  watchfulness,  he  might  receive  them,  an(i  thus  ter- 
minatf*  the  carrier's  responsi!)ility  as  soon  ns  practicable.'' 

We  are  of  opinion  in  this  case,  in  view  of  the  custom  and  usage 
of  the  company,  that  it  was  as  much  its  duty  to  post  the  notice 
of  tlie  arrival  of  the  goods  as  it  would  have  been  liad  it,  in  its 
contract  for  carrying,  agreed  to  so  rio,  or  as  it  would  have  been 
had  the  law  re((uired  it  to  give  notice  upon  tlie  arrival  of  goods 
at  the  place  of  destination.  It,  thf  restore,  follows  that  tiiere  was 
not,  in  legal  contemplaiion,  a  delivery,  and  its  lial)ility  as  com- 
mon carrier,  modified,  however,  by  tlie  contract  f()r  carrying, 
continued  until  such  notice  was  given,  or  \hv  cousiy:nee  had 
otherwise  acquired  actual  notic(»  of  the  arrival  of  tlie  goods. 

In  the  Cleveland  case  the  goods  did  not  arrive  at  their  destina- 
iion  until  the  2.5th  of  April,  while  in  the  usual  course  of  transpor- 
tation they  should  have  arrived  on  the  2(Jth.  The  consignee  in- 
quired forthe  goods  at  the  depot  on  the  20th,  21st,  22(1,  2:UI  and 
24th,  hut  could  not  learn  why  they  did  not  arrive.  He  was  out 
of  the  city  on  the  251  h  and  2(>tli.  On  the  night  of  the  2Hth  the 
depot  and  the  goods  were  destroyed  by  fire.  The  court  held  that 
he  could  not  be  required,  the  goods  arriving  out  of  time,  to  attend 
day  after  day  looking  for  his  goods,  and  that  under  the  circum- 
stances he  did  not  have  a  reasonaiile  time  to  remove  them. 

This  case  seems  to  be  as  strong  as  that.  The  appellee  had  pro- 
vided a  mode  of  giving  notice  of  the  arrival  of  goods;  the  con- 
signees had  the  right  to  expect  this  notice;  it  not  having  been 
given,  they  did  not  have  the  reasonable  opportunity  of  removing 
the  goods. 

It  is  insisted  that  the  negligence  complained  of  in  the  reply 
consists  in  the  failure  of  theappi^llee  to  give  the  consignee  notice 
of  the  arrival  of  the  tobacco,  and  that  svich  failure  to  give  notice 
was  not  the  proximate  cause  of  the  loss  or  damage  to  the 
tobacco;  that  the  proximate  (uiuse  was  the  fire.  As  we  have 
shown,  the  tobacco  was  not  delivered  to  the  consignees.  Under 
its  custom  It  was  the  duty  of  the  appellee  to  notify  the  consignees 
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of  the  arrival  of  the  tobacco;  this  they  failed  to  do,  and  in  con- 
sequence of  such  failure  the  Consignees  were  misled  into  believ- 
ing that  the  tobacco  had  not  arrived.  The  ease  stands  upon  the 
same  grounds  as  if  the  consignees  had,  on  each  of  the  days, 
made  inquiry  for  the  tobacco,  and  had  been  informed  by  the 
company's  agents  that  it  had  not  arrived.  The  latter  is  only  a 
stronger  case.  The  failure  to  remove  it  was  attributable  to  the 
want  of  the  notice.  Had  it  been  given  the  tobacco,  in  all  prob- 
ability, would  have  been  removed  before  the  Are.  It  seems  to  us 
that  as  the  negligene  of  the  agents  of  the  company  prevented  the 
plaintiffs'  consignees  from  getting  the  tobacco  into  their  posses- 
sion, either  on  the  6th,  7th,  Hth  or  9th  of  November,  by  reason 
whereof  it  remained  in  the  depot  and  was  burned,  the  loss  was 
so  directly  the  consequence  of  this  default  on  the  part  of  the 
.<*ompany  "as  to  render  it  liable  for  the  damage  sustained.  (Stevens 
V-  Boston  &  Maine  Railway,  1  (tray,  281;  Davis  v.  Garrett,  6 
Bing.,  716.)  In  the  latter  case  Tindall,  C.  J.,  says:  *'No  wrong- 
doer can  be  allowed  to  apportion  or  qualify  his  own  wrong.  If  a 
loss  has  actually  Iiappened  whilst  liis  wrongful  act  was  in  opera- 
tion and  force,  it  is  fairly  attributable  to  his  wrongful  act.  He 
can  not  set  up  as  a  defense  that  there  was  another  or  more  im- 
portant cause  of  the  loss  acting  upon  the  subject  matter  at  the 
same  time,  or  the  bare  possibility  of  a  loss  if  his  wrongful  act 
had  neve  !)een  done." 

The  judgment  is  reversed  and  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  the  reply,  and  for  further  pro- 
ceedings. 
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CALVERT  V.  CALVERT. 

Filed  March  23,  1887.     Appeal  from  Trimble  Circuit  Court.    Oplulon  of  th^ 

court  by  Judi^  Ward,  affirmiug. 

Divoroe— Certificate  to  depositions— In  a  suit  for  divorce  the  facts  as  to 
residence  of  the  parties  roust  be  proved  by  some  person  who  is  certified  by 
the  officer  taking  the  depositions  to  be  personally  known  to  hiro  as  worthy 
of  credit:  and  upon  appeal  from  a  judgment  dismissing  a  petition  for  divorce^ 
the  oertifionte  made  by  the  officer  who  took  the  depositions  not  appearing  in 
the  transcript,  it  must  be  presumed  that  the  law  has  not  been  complied 
with,  as  all  the  presumptions  are  to  be  indulged  in  favor  of  the  judgment. 

Bartlett  &  McCain  and  J.  A.  Trout  for  appellant;  R.  F.  Peak  for  appellee. 

WALTON  V.  JONES. 

Filed  March  2.^.  1887.    Appeal  from  Madison  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Bowden,  affirming. 

Surety— Limitation— A  surety  having  satisfied  the  note  upon  which  he 
was  .bound  by  the  execution  of  his  Individual  note  and  a  mortgage  to  secure 
it.  his  cause  nf  action  against  the  principal  then  arose  and  is  barred  after 
the  lapse  of  five  years. 

John  G.  Cole,  W.  Lindsay  and  Willoughby  Bodman  for  appellant. 

TRUSTEES  OF  TOWN  OF  IRVINE  v.  WAGERS. 

Filed  March  23,  1887.    Appeal  from   Estill   Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Bowden,  reversing. 

1.  Towns  and  cities— Failure  to  repair  streets— The  legislature  may  extend 
the  limits  of  a  town  and  Impose  the  duty  nf  keeping  in  repair  a  road  thus 
^Deluded  in  the  town  boundary  without  the  consent  of  the  trustees  of  the 
town. 

As  the  statute  in  this  case  expressly  made  it  the  duty  of  the  town  to  keep 
the  road  in  repair,  the  further  provision  that  if  the  town  failed  to  perform 
this  duty  the  county  court  should  appoint  a  surveyor  and  assign  him  hands 
resident  in  the  town  to  work  the  road,  does  not  relieve  the  town  from  the 
duty  imposed. 

2.  Same— When  the  du.ty  to  keep  streets  in  repair  is  devolved  on  a  muni- 
oipal  corporation,  and  the  power  is  conferred  on  it  to  raise  money  for  that 
purpose.  It  is  liable  in  a  civil  action  for  special  injuries  rebulting  from 
neglect  to  perform  this  duty. 

8.  Same— Negligence  as  to  bridge— The  mere  fact  that  a  bridge  is  not  level 
does  not  show  negligence.  To  constitute  negligence  the  inclination  must  be 
such  as  to  import  danger,  and  then,  in  order  to  recover,  the  plaintiff  must 
show  in  some  way  that  he  was  hurt  by  reason  of  the  dangerous  inclination. 

The  plaintiff  having  been  injured  by  the  falling  of  his  horse  upon  a  bridge^ 
the  mere  fact  that  the  floor  of  the  bridge  was  not  level  does  not  authorize  a 
iieoovery  against  the  town  upon  which  was  imposed  the  duty  of  keeping  the 
bridge  in  repair,  there  being  nothing  to  show  that  the  accident  was  caused 
by  the  inclination  in  the  floor  of  the  bridge,  or  that  there  was  a  sufficient 
inclination  to  make  travel  over  the  bridge  dangerous. 

Robert  Riddell  and  H.  C.  Lilly  &  Sou  for  appellants;  J.  B.  White  and 
John  Bennett  for  appellee. 
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ALBERT.  &o.  V.  BOARD  OF  COUNCILMJfiN  .OF  T7NIONTOWN. 

Piled  March  28,  1887.  Appeal  from  Union  Circuit  Court.  Opinion  of  the 
court  by  Judge  Barbour,  affirming  on  original  and  reversing  on  cross  ap- 
peal. 

1.  Liability  of  town  marshal  on  bond—A  petition  by  a  towp  upon  tl^e  bond 
of  the  town  niarshal  to  recover  the  amount  shown  to  be  due  the  town  upon 
a  ^ttlement  of  the  marshal  with  commissioners  appointed  by  the  town 
council,  should  have  alleged  specitloaily  what  money  itwastha.t  the  marshal 
had  collected  and  when  it  was  collected,  since  the  sureties  mvst  be  parties 
to  such  a  settlement,  or  at  least  have  notice  of  it  in  order  to  be  bound  by  it, 
there  being  no  provision  in  the  charter  for  a  settlement  with  the  marshal. 
Still,  as  there  was  no  demurrer  to  the  petition  in  this  case  and  the  exhibits 
filed  wHh  it  showed  when  and  for  what  the  marshal  collected  the  money,  it 
is  too  late,  after  an  answer  presenting  all  the  matters  of  defense  insisted 
upon  here,  and  after  judgment,  to  urge  the  objection  in  this  court  for  the 
first  time. 

2.  Same— The  marshal,  being  ex  oflSoio  tBx  collector,  may  be  required  to 
collect  taxes  for  years  preceding  the  year  for  which  he  is  appointed,  the 
charter  being  silent  as  to  the  collection  of  back  taxes;  and  his 'sureties' being 
bjund  for  the  performance  of  all  duties  which  may.  under  the  charter  of  the 

'  town,  be  required  of  him,  are  liable  for  back  taxes  which  he  has  cuU(^otjed 
and  failed  to  puy  over. 

8.  Same— The  marshal  bad  no  right,  by  agreement  with  the  council,  to  re- 
atriot  his  duties  or  liabilities,  as  a  condition  of  his  acceptance  of  the  oifice. 
Such  agreements  are  against  public  policy. 

4.  Same— An  ordinance  providing  that,  certain  persons  shall,  before  doing 
business,  pay  into  the  town  treasury  each  a  certain  sum  as  n  license  does 
not  repeal  a  provision  of  the  charter  that  the  niarshal  collecting  money  due 
from  licenses  shall  pay  the  same  to  the  treasury.  While  the  license  fee 
should  be  paid  directly  into  the  treasury,  yet.  if  the  licensee  is  allowed  to 
proceed  with  his  business  upon  paying  it  to  the  juarshal,  the  latter  is  liable 
on  his  bond. 

5.  Same— The  expression  *  assessments  and  other  dues"  used  in  the 
niarshal's  bond  includes  licenses. 

6.  Same— If  the  sureties  are  not  liabel  for  the  back  taxes  and  licence  feeJ< 
collected  by  the  marshal,  the  payments  made  by  him  and  not  applied  yfiU 
be  first  applied  to  extinguish  these  claims. 

7.  Same  — The  marshal  held  under  his  appointment  to  fill  a  vacancy  only 
until  the  next  regular  election,  and  not  until  his  successor  was  elected  and 
iiualifled,  'he  charter  providing  that  the  board  of  councilmen  £hall  appoint 
Hk  person    'until  the  next  regular  election." 

8.  Sanie- As  the  marshal's  term  of  office  did  not  expire  until  August, 
1880,  and  the  tax  books  for  1880  were  placed  in  his  hands  before  his  term  ex- 
pired, his  sureties  are  liable  for  the  taxes  of  that  year. 

As  the  charier  provides  that  any  person  aggrieved  by  an  assessment  shall 
have  until  July  10  to  apply  for  its  correction,  the  presumption  is  that  the 
books  are  then  ready  for  the  marshal,  ^hose  duty  it  is  to  collect  the  tax,  and 
it  is  not  required  that  the  books  shall  be  turned  over  to  him  by  an  order  of 
the  council;  a  delivery  to  him  l^y  the  clerk  is  sufficient,  and  a  subsequent 
order  of  the  council  in  this  case  directing  the  clerk  lo  demand  the  return  of 
the  hooks  was  a  mere  nullity. 

W.  F.  Berry,  J.  L.  Taylor  and  J.  W.  Marshall  for  appellants;  W.  Lindsay 
and  C.  L.  Long  for  appellees. 

McCLAIN  V.  McCLAIN. 

Filed  March  80,  1887.     Appeal  from  Spencer  Circuit  Court.    OplDioo  of  tb6 

court  by  Presiding  Judge  Bowden,  reversing. 

Settlement  of  accounts— Surety— R.,  an  asaignee  for  benefit  of  (vceditocs, 
and  W.,  his  brother,  were  the  principal  creditors  of  the  assigned  efltate*  being 
sureties  on  most  of  the  debts.  By  an  agreement  between  the  panties  in  lo.- 
terest  certain  encumbrances  upon  the  property  were  removed  a,nd  B.,  the 
assignee,  proceeded  to  sell  the  property  and  pay  debts.  The  accounts  of  R. 
and  W.  having   become  somewhat  confused,    R.  brought  this  stilt  for  the 
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veHlemant  of  bU  accoimtB  as  asBiimee,  oiid  also  for  tbf»  .fiettlemeDt  of  the  ao*' 
iXNiiite  betweeo  biineelf  and  W.  Id  tbis  jettleineDt  B.  .was  oradlted  by  41  ,€00 
iM&id  tbe  wife  of  tbe  aBsigmor.  Tbls  amount  bad  been  borrowed  bj  B.  .and> 
W.  from  G.  and  tbe  debt  bad  never  l«e«n  paid.  Tbe  court  required  W.  to  pay 
ooe-balf  of  the  debt.  Held —That  tbis  was  error.  W.  should  be  rpfrarded 
merely  afl  R.'s  surety,  and  R.  should  be  required  to  pay  the  whole  debt* 
Thomas  J.  Barker  for  appellant;  G.  G.  Gilbert  for  appellee. 

RIjY  &  CO.  V.  JESSUP,  &o. 

FiUedMarob   90,1887.    Appeal  from    Christian    Ciroult  Court.     Opinion   of 

the  court  by  Judfce  Borbnur,  affirming. 

A  ^le  of  personal  property  is  valid  as  between  tbe  vendor  and  vendee  and 
«jiaiD6t  all  the  world,  except  purchasers  and  oi-editors,  thouRb  possession  ro- 
m^in6  with  the  vendee,  and  Ir.  is  competent  for  the  veudee  to  show  that  on,^ 
irho  is  attacking  the  .sale,  claiming  to  be  a  creditor,  is  not  in  fact  a  creditor.* 

In  tbis  action  on  a  olniinnnt's  bond  exfcoted  to  suspend  the  sale  of  propr 
wty  levied  on  under  execution,  the  ezeoutlon  creditor  attacks  the  ulaimanta' 
title  upon  the  ground  that  the  sale  tu  him  by  the  debtor  was  fraudulnnt  Vie- 
tsause  the  possession  was  retained  by  the  debtor.  Held— That  the  claimant 
bad  the  right  to  show  that  the  debtor,  as  surety,  had  been  released  by  reason 
of  indulgence  granted  to  the  principal  after  the  judgment  was  rendeit^d, 
und  that,  thprefore,the  plaintiff  in  tbe  execution  was  not  in  fnct   a  creditor. 

Petree  ^  Downer  for  appellant;  £.  P.  Campbell  for  appellees. 

VOWELL  V.  CONWAY,  &c. 

Filed  March  30.  1887.     Appeal  from  Daviess  Circuit  Court.     Opinion  of  the 

.court  by  Presiding  Judge  Bowden,  affirming. 

J.  Capias  pro  ilne— Bifiht  to  control— A  capias  was  issued  against  appel-^ 
}fija^  upon  a  judgment  for  a  fine,  and  while  in  the  hands  of  the  jailer,  there 
being  no  sheriff  or  coroner,  the  Coiumonwealch^s  attorney  ordered  the  jailer 
V>  stay  the  capias  so  far  as  his  commissions  were  concerned.  The  jailer 
thereupon  permitted  appellant  to  replevy  the  balance  of  the  judgment.  The 
replevin  (Kind  was  quashed  l)y  the  court  without  notice  t(t  appellant,  and, a 
new  capias  ordered  to  be  issued,  which  was  done.  Appellant,  by  tiiis  action, 
«eeks  to  enjoin  tbe  execution  of  the  new  capias.  Held— That  tbe  replevin 
bond  waa  void,  and  that  the  Commonwealth  had  the  rigiit  to  disregard  it. 
Bo  long  as  the  State  had  any  interest  in  the  judgment,  no  one  but  the  trustee 
of  tbe  jury  found  had  the  right  to  control  it,  and  the  order  of  the  Common- 
Wealth's  attorney  to  the  jailer  to  stay  tbe  capias  so  fur  as  bis  commissions 
were  concerned  was  a  nullity.  The  writ  could  not  be  executed  in  piecemeal. 
Kor  is  it  material  that  the  petition  alleges  that  tbe  Commonwealth's  attor- 
ney bad  been  paid  his  part  of  the  One,  as  be  hud  no  righr  to  receive  it. 

3.  Premature  hearing— Thar,  the  case  was  pr.MuatureJy  heard  can  not  affect 
appellant's  rights,  as  upon  his  own  showing,  he  was  in  no  event  entitled  to 
%be  relief  sought. 

Hayoraft  &  Slack  for  appellant;  Weir,  Weir  &  Walker  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH 

Filed  March  80,  ]»87.    Appeal  from    Boyle  Circuit  Court.    Opinion  of  the 
.Qoort  by  Judge  Barbour,  affirming. 

1.  Taxation— Listing  by  county  court— When  the  taxpayer  has  failed  to 
list  his  property,  and  there  is  an  order  of  th.»  county  court  to  list,  the  de- 
fendf^pt  may  appeal  to  the  circuit  court,  whether  the  proceeding  is  under 
VQOtlop  dO  or  Motion  S5  of  article  5,  chapter  92  of  General  Statutes.  That  tbe 
triple  tax  is  not  imposed  does  not  affect  the  rigiit  to  appeal. 

2.  Same— Appellant  was  bound  to  list  its  property  lor  taxation  for  county 
purposes  for  tbe  years  1876  and  1877,  and.  in  this  pn^ceeding  to  require  it  to 
io  so.  Its  response  admitting  its  failure  to  lisr,  the  county  court's  order 
directing  the  clerk  to  take  the  list  was  proper:  and.  as  this  was  the  only  sub- 
^t  of  inquiry  upon  appeal  to  the  circuit  court,  thac^ourt  should  have  en- 
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tered  a  jndgment  affirming^  the  judgmbDt  of  the  county  court;  but,  as  the- 
distnissal  of  the  appeal  has  the  same  le^al  efTect,  appellant  baa  no  cause  of 
complaint. 

8.  Same— If  the  clerk's  assessment  was  too  large,  appellant's  remedy  was 
by  application  to  the  county  court  to  have  it  corrected,  and  from  the  actioi^ 
of  the  county  court  it;  would  have  bod  a  Hfrht  of  appeal. 

Wm.  Lindsay  for  appellant:  Robert  Hardin^ic  for  appellee. 

SCHNEIDER'S  ADM'R  v.  GABLER,  &c. 

Filed  March  30, 1887.    Appeal  from  Jefferson  Court  of  Common  Pleas.    OpiQ« 

ion  of  the  court  by  Presiding  Judge  Bowden,  reversing. 

Executions— Landlord's  lien-;-If  an  execution  creditor  wishes  to  dispute  a 
claim. for  rent  asserted  by  the  debtor's  landlord,  he  may  give  a  bond  of  in- 
demnity and  have  the  pi'operty  sold  for  his  own  benefit,  taking  the  proceeds 
from,  the  officer  as  in  a  common  case  not  involving  any  interest  except  that 
of  the  parties  r-o  the  execMition;  and  if  the  landlord  persists  in  his  claim,  he 
must  assert  it  in  an  action  on  the  security  thus  substituted  for  his  lieu,  if 
be  had  one. 

D.  M.  Rodman  and  Eugene  P.  Moore  for  appellant;  Kobn  &  Barker  for 
appellee. 

STERRETT,  &o.  v.  ADAIR.  &c. 

Filed  Murch  3'\  1887.     Appeal  from  H«ncock  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Bowden.  affirming. 

1.  Assignment— PJeading-Wben  in  an  action  upon  an  assigned  note  the 
plaintiff  alleges  thnt  by  his  contmct  with  the  assignor  he  is  to  pay  nothing^ 
If  be  receives  nothing,  and  that  lie  is  to  pay  exactly  the  amount  he  receives, 
he  should 'not  be  regarded  as  equitably  entitled  to  the  note  unless  his  aver- 
ments exclude  the  fact  that  the  c(>ntract  is  only  a  mode  by  which  the  as« 
slgnor  seeks  tn  collect  his  dnl^t. 

In  this  case  the  nvernient  «)f  the  assignee  thnt  by  his  contract  with  the 
assignor  he  was  to  pay  "as  much  mon»y*'  as  he  received,  is  to  be  taken  as 
meaning  that  he  was  ro  pay  to  the  assignor  what  he  collected.  It  may  mean 
that,  and  the  pleading  Is  to  be  taken  ai»*ainst  the  pleader. 

2.  Husband  and  wife— Wife's  equity— A.  aiid  wife  having  a  judgment 
against  H. .  a  creditor  nf  A.,  .seeks  to  subject  the  proceeds  of  the  judgment 
to  the  payment  of  his  debt.  The  wife  seeks  to  have  the  fund  settled  on  her. 
It  is  conceded  that  the  administrator  of  the  wife's  father  turned  over  the 
note  on  H..  upon  which  the  judgment  was  obtained,  as  part  of  the  wife's 
share  as  distributee.  She  s.iys  the  note  was  delivered  to  her.  and  that  she 
had  htid  possession  of  it  all  the  while,  and  that  her  husband  had  set  up  no 
claim  to  it  as  his  own.  There  is  no  evidence  tending  to  show  that  the  hus- 
band had  ever  asserted  his  marital  right  to  the  note,  or  had  ever  tried  to  do 
so.  Held— That  the  wife  is  entitled  to  a  settlement.  The  fact  that  the  hus- 
band receipted  to  the  administrator  for  the  wife's  share  of  the  estate  does 
not  even  tend  to  disprove  her  averment  that  the  note  was  delivered  to  her, 
and  that  she  retained  possession  of  it.  Nor  does  the  fact  that  the  adminis- 
trator wrote  on  the  nnt-e  an  assignment  to  the  husband  affect  the  right  which 
she  acquired  by  n  dellvf  ry  of  it.,  as  hers,  into  i»er  hands,  even  if  the  endorse- 
ment, under  which  she  does  not  claim,  could  be  rend  as  evidence  against  her; 

3.  Same— When  it.  is  conceded  that  a  fund  which  the  wife  seeks  to  have 
settled  upon  her  is  part  of  her  patrimony,  and  it  is  denied  that  the  husband 
has  reduced  it  to  possession,  the  creditor  must  show  such  reduction  in  order 
to  preclude  the  wife. 

4.  Same— An  not  sufficient  to  liar  the  wife's  legal  right  as  survivor  may 
not  affect,  her  equity.  A  judgment  in  favor  of  the  husband  alone  will  not 
do  it;  here  the  jndtrnient  was  in  favor  of  both  upon  their  petition  expressly 
recnjrnlzlntc  the  wife's  claim  to  the  note  as  her  separate  estate. 

W.  P.  D.  Bush  for  appellants;  John  Allen  Murray  for  ap;)ellee8. 
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WAHL  V.  SMALL,  &o. 

Filed  March  30,  1887.    Appeal  from  DavieBS  Circuit  Court.     Opinion  of  the 

court  by  Judge  Ward,  affirming. 

Affidavits  are  not  competent  as  evidence  on  tlie  trial  of  a  case  on  the  merits 
on  the  issue  joined  by  the  parties. 

In  this  action  by  a  married  woman  seeking  to  be  empowered  to  trade  as  a 
feme  sole,  certain  creditors  of  the  husband  were  made  defendants,  and  by 
their  answer  denied  the  allegations  of  the  petition.  Upon  the  trial  of  the 
issues  thus  made,  the  only  evidence  was  an  ez  parte  alDdavlt  filed  before  the 
creditors  were  made  parties.  Held— That  the  petition  was  properly  dis- 
missed, as  there  was  no  competent  evidence  to  support  its  nllegatlons. 

W.  Carrico  for  appellant;  Weir,  Weir  &  Walker  for  appellees. 

ANDERSON  v.  HALE. 

Filed  March  80,  1887.     Appeal  from  Graves  Ciicuit  Court.    New  opinion  of 
the  court  by  Judge  Ward,  reversing. 

1.  Principal  and  surety— Credits— In  a  suit  upon  a  note  the  plaintiff  ad- 
mitted in  his  petition  that  defendants  were  entitled  to  a  credit  indorsed  on 
the  note.  The  defendants,  principal  and  surety,  filed  separatrf^  answers,  the 
principal  alleging  thar  the  credit  should  have  been  placed  on  another  debt 
which  he  owed  plaintltT.  The  plaintiff  did  not  reply.  The  surety  made  no 
reference  to  the  credit  in  his  answer.  Held— That  while  the  plaintiff  was 
entitled  to  recover  against  the  principal  the  amount  of  this  credit,  in  addi- 
tion to  the  amount  he  had  claimed  in  his  petition,  he  was  not  entitled  to  re- 
cover ihe  additional  amount  against  the  surety. 

2.  Amount  of  recovery  fixed  by  court— The  only  issue  joined  being  as  to 
whether  there  had  been  any  such  au  alteration  of  the  note  sued  on  as  to  re- 
lease the  obligors,  it  was  for  the  court  and  not  the  jury  to  fix  the  amount  of 
recovery:  and  the  jury  having  found  "for  the  plaintiff  the  amount  of  his 
note  and  interest,"  and  undertaken  to  fix  the  amount,  the  court  should  have 
disregarded  the  amount  fixed  by  them,  and  rendered  judgment  for  the 
amount  the  plaintiff  was  entitled  to.  Therefore,  for  the  error  of  the  court 
Id  rendering  jodtrment  on  the  verdict  for  two  large  an  aniounr.  the  judg- 
ment is  rever.^Hd,  with  directions  to  render  judgment  for  the  proper  amount, 
and  not  for  a  new  trial. 

3.  Alteration  of  not-e— A  note  made  payable  at  the  "First  National  Bank 
of  Mayfield"  was  altered  by  drawing  a  mark  over  the  words  quoted.  A 
surety  claims  that  he  is  released  by  reason  of  the  olteration.  Held— That  as 
the  note  was  not  commercial  paper  as  defined  i\v  our  statute,  the  alteration 
In  no  way  changed  or  affected  the  contract  right  of  the  parties,  not  being 
such  an  alteration  as  to  offect  the  identity  of  the  paper. 

4.  Evidence— Ijetters— It  waq  not  error  to  reject  the  testimony  of  a  witness 
as  to  the  contents  of  a  supposed  letter  received  from  the  plaintiff,  as  there 
was  no  evidence  that  the  plaintiff  wrote  the  letter.  It  was  not  incumbent 
on  the  plaintiff  to  state,  when  recalled  in  his  own  behalf,  that  he  had  not 
written  such  a  letter,  unless  he  was  interrogated  on  that  subject  by  the  de- 
fendant. 

5.  Date  of  credit— The  petition  admits  a  credit  on  the  note  sued  on  of  date 
November  8,  1877;  the  credit  appears  upon  the  note  as  copied  into  the  tran- 
cript  as  of  November  8,  1876,  Held— That  if  the  discrepancy  really  exists, 
the  date  on  the  exhibit  l)eing  most  favorable  to  defendant  must  control. 

Robertson,  Smith  &  Robbins,  L.  Anderson  and  E.  W.  Hines  for  appellant; 
W.  Lindsay  for  appellee. 

SMITH,  HENRY  &  CO.  v.  FOGG,  SHAW,  THAYER  &  CO. 
Filed  March   80,  1887.    Appeal   from    Jefferson    Court   of   Common    Pleas. 

Opinion  of  the  court  by  Judge  W^ard,  reversing. 

Pleading— Findings  by  court- This  is  an  action  to  recover  the  value  of  oer- 
tain  goods  consigned  by  plaintiffs  to  defendants  for  sale  on  codimission. 
For  defense  defendants  allege  that  plaintiffs  ordered  them  to  deliver  the 
goods  to  H.  &  Co.,  defendants'  successors  in  business,  which  they  did,  and 
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alleged  further  that  plaiDtiffs  ratified  this  delivery.  The  plaiotiffs,  by  tbelp 
reply,  denied  that  they  bad  ordered  defeudaDts  to  deliver  the  goods  to  H.  & 
Co..  or  that  there  had  been  such  a  delivery  upon  plaintiffs'  order,  and  also 
denied  tfae  alleged  ratifloation.  The  law  and  faots  were  submitted  to  the^ 
court,  and  the  court  found  that  the  evidence  failed  to  show  any  order  to  de- 
liver to  H.  &  Co.,  or  any  delivery  of  any  kind,  actual  or  constructive.  The 
court  having  thus  found,  did  not,  as  it  could  not.  find  as  to  the  alleged  rati- 
floation. Held— That  there  was  no  denial  in  the  pleadings  that  there  was  a 
delivery  to  H.  &  (/O..  and,  therefore,  the  court  erred  in  requiring  defendanta 
to  prove  what  was  not  controverted. 

Eilinct  &  Heiningray  and  Wni.  Lindsay  for  appellants:  C.  B.  Seymour  for 
appellees. 

WHITE  V.  NEVILLE. 

Filed  March  30,  1887.    Appeal  from  Hick  man  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Warti,  afTirming. 

The  competency  of  evidence  can  not  be  considered  in  the  absence  of  excep- 
tions talsen  to  It  in  the  court  below. 
George  W.  Griffey  for  appellant;  George  L.  Husbands  for  appellee. 

BOYD,  &c.  V.  CHAMBERS. 

Filed  April   6,  1887.     Appeal  from    Daviess   Circuit   Court.     Opinion  of  the 

court  by  Judge  Ward,  reversing. 

Injunctions — Damages— Counsel  fees  paid  in  cases  in  which  a  temporary 
injunction  was  sued  out  can  not  be  rtcovtred  ns  damages  on  the  injunction 
bond  unless  it  is  alleged,  and,  if  denied,  proved  that  the  employment  and 
labor  of  the  attorney  and  the  services  paid  for  related  solely  to  the  dissolu- 
tion of  the  temporary  injunction. 

The  cases  of  May  v.  Deposit  Banlf,  5  Ky.  Lnw  Rep  ,  ft9l,  and  New  National 
Turnpilie   Co,  v.  Dulaney,  <&c. ,    8  Ky.  Law  Kep.,  ImO,   recognize  this   prin- 
ciple, and  were  decided  in  cnnforraity  to  ir. 
,   Haycraft  &  Slack  for  appellants;  W.  N,  Sweeney  &  Son  for  appellee. 

BKKJHT,  &c.  V.  BLAK1.M0RK. 

Filed  April  6,  1887.    Ap])eal   from    Shelby  (Mrcuit   Court.     Opinion   of  the 
court  by  Judge  Ward,  reversing. 

1.  Attachments— When  each  of  several  attachments  has  been  sued  out 
upon  the  ground  that  the  defendant  did  not  have  enough  property  in  the 
State  subject  to  execution  to  satisfy  the  plaintiff's  claim,  and  the  defendant 
has  not  controverted  the  ground  of  any  of  the  attachments,  but  the  attached 
property  has  sold  for  more  than  any  one  of  the  claims  amounted  to,  no  one 
of  the  attaching  creditors  is  entitled  to  priority  over  the  others  by  reason  of 
his  priority  in  time,  the  record  showing  no  right  to  an  attachment  in  any  of 
the  attaching  creditors.  The  fund  in  such  a  case  must,  therefore,  be  dis- 
tributed ratably. 

2.  Same— Attached  personal  property  having  been  placed  in  the  hands  of  a 
receiver,  it  was  "a  fund  in  court"  from  the  time  it  came  to  his  hands,  and 
an  attachment  executed  by  delivering  to  the  receiver  a  copy  thereof  creat-ed 
no  lien  on  the  property.  To  create  a  lien  on  such  a  **fund"  the  attach- 
ment should  be  executed  by  delivering  to  the  clerk  a  coi)y  of  the  order,  with 
a  notice  specifying  the  fund.  But  even  if  the  property  in  the  hands  of  the 
receiver  could  not  be  regarded  as  a  fund  in  court,  the  attachment  created  no 
lien,  because  no  notice  specifying  the  proi)erty  was  delivered  to  the  receiver. 
The  mere  fact  that  a  notice  is  PO])led  into  the  transcript  following  the  order 
of  attachment,  does  not  authorize  the  presumption  that  such  a  notice  waa 
delivered  to  the  receiver. 

James  W.  Head  for  appellants;  Bullock  &  Beckham  for  appellee. 
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BINKLBY  V.  BERRY,  &c. 

Filed  April  «,  1887.    Appeal  from   Butler  Circuit   Court.    Opinion  of  the 

court  by  Presiding  Judge  Bowden,  nfflrming. 

1.  Reversible  error— As  there  is  no  complaint  in  the  grounds  for  a  new 
trial  that  the  court  erred  in  excluding  evidence,  this  court  is  precluded  from 
inqairing  into  the  matter. 

3.  Instructions— Whether  the  instructions  asked  by  the  appellant  would 
have  been  relevant,  and  should  have  been  given  if  the  court  had  not  ex- 
cluded tne  evidence  to  which  they  relate,  it  is  not  proper  to  consider.  The 
excluded  evidence  stands  upon  the  same  ground  as  if  it  had  not  been  offered. 

William  Wand  for  appellant;  John  L.  Scott  for  appellees. 

HASTINGS  V.  GIRTY. 

Filed  April  «,  1887.     Appeal  from   Campbell   Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Dedtciition  is  the  act  of  devoting  or  giving  property  for  some  proper  ob. 
Ject,  and  in  such  manner  as  to  conclude  the  owner. 

2.  Dedication  by  parol— A  dedication  of  land  to  public  use  may  be  made 
by  parol  and  established  by  parol  evidence. 

3.  Towns  and  cities— Acceptance  of  alley— In  this  action  to  enforce  a  lien 
for  the  cost  of  improving  an  alley,  the  answer  presents  the  single  defense 
that  there  has  never  been  a  dedication  to  the  city  of  the  ground  used  for  an 
alley,  nor  an  acceptance  of  it  as  such  by  the  city.  It  appears  that  the  alley 
has  been  open,  and  used  by  the  public  as  a  public  way  for  twenty  or  twenty- 
fiYe-years,  and  has  been  recognized  and  claimed  by  the  community  as  such, 
and  has  been  placed  on  the  city  map  as  a  public  alley  for  about  the  same 
length  of  time.  It  also  ap])ears  that  the  owners  of  the  lot  from  w^hich  the 
-alley  was  taken  htive  acquiesced  in  its  improvment  by  paying,  or  agreeing 
to  pay,  the  cost  of  its  improvement,  in  so  far  as  they  are  chargeable  there- 
with. 

Held— That  the  length  of  time  the  ground  has  been  used  as  an  alley,  and 
the  placing  of  the  alley  upon  the  city  map,  are  sufficient  evidence  of  a  dedi- 
cation to.  and  acoentance  by,  the  city.  But,  independent  of  these  facts,  the 
acquiescence  of  the  owners  of  the  ground  in  its  improvement  is  sufficient 
^evidence  of  a  dedication  to  the  city,  and  the  fact  of  the  improvement  being 
made  in  pursuance  of  the  ordinance.of  the  city,  is  sufficient  evidence  of  ac- 
ceptance by  the  city. 

4.  Pleading— Defects  cured— If  the  plaintiff's  petition  is  insufficient  in  that 
he  fails  to  allege  that  there  was  a  dedication,  or  that  there  was  an  accept* 
«Dce  by  the  city,  that  defect  is  cured  by  the  answer,  which  denies  the  exist- 
ence of  these  facts  in  express  terms. 

A.  T.  Root  for  appellant;  Richards  &  Hines  for  appellee. 

CITY  OP  OWENSBORO  v.  SUTTON,  &c. 

Filed  April  6,  1887.     Appeal  from   Daviess  Circuit  Court.     Opinion  of  tlae 
court  by  Judge  Barbour,  reversing. 

1.  Street  improvements— Repeal  of  statutes— The  new  charter  of  a  city  pro- 
Tided  for  the  assessment  of  a  different  amount  for  street  improvements  from 
that  provided  in  the  old  charter— that  is,  one-half  instead  of  the  whole  cost. 
When  the  ordinance  directing  an  improvement  was  passed,  and  when  the 
Improvement  was  made,  the  old  charter  of  the  city  was  in  force,  and  when 
the  ordinance  making  the  assessments  against  the  several  lot  owners  was 
adopted,  the  new  charter  was  in  force.  Held— That  the  old  charter  applies 
both  as  to  the  amount  to  be  assessed  and  as  to  the  method  of  mailing  and 
enforcing  the  assessment,  as  the  statute  provides  that  "no  new  law  shall  be 
ooDstrueil  to  repeal  a  former  law  as  to  any  *  *  *  act  done,  or  any  right  ac- 
crued, or  any  claim  arising  under  the  former  law." 

2.  Same— As  the  new  charter  provides  only  for  the  regrading  of  streets  or 
alleys  which  have  been  graded,  it  does  not  purport  to  contain  all  the  law  on 
the  subject  of  street  improvements,  and,  therefore,  does  not  repeal  a  section 
cf  the  old  charter  which  provides  for  the  original  grading  and  improvement 
of  streets,  and  the  assessment  and  collection  of  the  cost. 
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S.  Same— As  the  oity  is  vested  with  the  rifzht  to  reoover  the  cost  of  streel 
improvements  from  the  lot  owners,  it  is  not  confined  to  an  action  for  tbe- 
pnrpose  of  enforcing  this  ri^ht. 

Haycraft  &  Slack  for  appellant;  Geo.  W.  Williams  &  Son  for  appellees. 

PULLMAN  PALACE  CAR  CO.  v.  GAYLORD. 

Filed  April  13,  1887.  Appeal  from  Jefferson  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Pi-esidinj?  Judf^e  Bowden,  reversing. 
1.  Sleeping  car  companies— Negligence— A  sleeping  car  company  has  n^ 
contract  relations  with  a  passenger  in  regard  to  his  property,  except  as  to 
such  reasonable  sums  of  money  as  mny  be  proper  for  current  expenses,  per- 
sonal attire,  watches,  and  such  belongings  as  go  with  the  person,  and  such 
as  a  guest  at  an  inn  might  properly  take  with  him  to  his  room  at  the  inn- 
keeper's risk.  But  even  for  these  articles  the  company  is  not  obliged  to  pro- 
vide a  safe  depository,  and  its  failure  to  do  so  is  not  negligence. 

3.  Same— A  sleeping  car  company  is  not  a  common  carrier  or  an  innkeeper* 
nor  is  it  under  a  like  liability. 

8.  Same— A  passenger  who  takes  a  berth  in  a  sleeping  oar,  with  a  ftill 
knowledge  of  the  conditions,  and  suffers  a  loss  of  his  property,  can  not  re- 
oover of  the  company  upon  the  ground  that  it  could  have  made  the  car  more 
secure,  or  could  have  provided  a  safe  depository,  and  failed  t<j  do  so. 

4.  Same— A  sleeping  car  oonnwmy  is  not  obliged  to  hav«'  more  than  one 
competent  and  faithful  watcher  at  a  time  for  the  protection  of  the  property 
of  the  passengers  in  a  car,  and  it  is.  therefore,  not  negligence,  to  have  only 
one. 

In  this  case  the  jury  having  found  that  the  "servants  in  charge  of  the 
oar"  were  "competent  and  faithful,"  and  that  they  kept  a  reasonable  watch 
over  the  plaintiff  and  his  property,  and  that  the  property  was  not  lost  by  rea- 
son of  their  negligence,  no  value  whatever  is  to  be  givon  to  the  conclusion 
of  the  jury  that  the  company  was  negligent  "in  not  providing  force  to  guard 
the  car." 

6.  Special  veidicts  must  not  be  subjected  to  the  utmost  rigor  of  criticism  ; 
it  is  enough  if  it  appears  with  rniisona'ile  certainty  what  the  jury  means. 

In  this  case  the  jury  found  that  "the  president  and  directors  of  the  com- 
pany were  negligent  in  not  providing  a  proiier  ref;eptacle  for  passengers* 
property,  or  in  not  providing  force  to  guard  the  car."  Held— That  this 
finding  is  to  be  construed  as  meaning  thMt  the  company  was  negligent  both 
in  not  providing  a  projjer  receptacle,  and  in  not  providing  force  to  guurd  the 
oar. 

6.  It  seems  that  under  a  general  allegation  of  negligence  "of  defendant > 
its  servants  and  employes  in  charge  nf  the  car,"  no  inquiry  can  be  nuide  as 
to  whether  or  not  the  construction  of  the  car  was  adetiuate  for  the  protection 
of  the  property  of  passinigers. 

S.  B.  Toney  for  ai)pellant;  Temple  Bodley  for  appellee. 

CKOWDUS'  ADM'R  v.  HARRISON. 

Filed  April   13,  1S87.     Appeal   from    Boyle   Circuit   Court.     Opinion   of  the 
court  by  Presiding  Judge  Bowden,  afTirming. 

1.  Cross  petition— Revivor— As  "a  cross  petition  is  the  commencement  of 
an  action  by  a  defendant  against  a  codefendant,"  and  an  action  is  not  com- 
menced until  a  summons  is  issued,  across  petition,  upon  which  no  summons 
had  l)een  issued  when  the  plaintiff  died,  could  not  be  revived  in  the  name  o' 
the  plaintiff's  administrator. 

2.  Proof  of  allegations  of  value— As  allegations  concerning  value,  accom- 
panied by  an  allegation  of  facts  showing  an  implied  promise  to  pay  such 
value,  need  not  be  proved  unless  traversed,  and  there  is  an  implied  promise 
to  pay  for  services  what  they  are  reasonably  worth,  the  failure  to  deny  aa 
allegation  that  the  services  of  an  attorney  were  worth  more  than  a  oertali!, 
amount  was  an  admission  of  the  alleged  value. 

Hill  &  Rives  for  appellant ;  W.  B.  Harrison  for  appellee. 
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HILL,  &c.  V.  MUDD. 

Filed  April  18,  1887.     Appeal  from  Grayson  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Bowden,  affirming. 

1.  Indemnifying  bonds— Prior  to  any  statutory  provision  upon  the  subjects 
an  oflBoer  who  levied  an  execution  upon  personal  property  belonging  to  one  ■ 
not  a  defendant  in  the  writ  was  liable  to  the  owner  for  the  damoges  sus- 
tained in  consequence  of  the  seizure  or  sale;  and  the  Code  provisions  with^ 
reference  to  the  execution  of  bonds  of  Indemnity  in  no  way  affect  the  right 
of  the  person  whose  property  has  been  seized  and  sold  except  to  require  hina 
to  sue  on  the  bond  given  by  or  for  the  plaintiff  instead  of  suing  the  officer. 
Therefore,  when  two  or  more  executions  are  levied,  and  separate  bonds  are 
given,  each  obligor  becomes  liable  for  the  entire  damages,  and  he  can  not 
apportion  the  loss  thus  inflicted  on  the  owner  in  the  ratio  of  the  execution 
debts.  An  action  can  be  maintained  against  all  of  the  obligors  in  all  of  the 
bonds,  they  having  made  themselves  substitutes  for  the  officer. 

2.  Same— Under  the  statute,  as  before,  the  title  of  the  person  whose  prop. 
erty  has  been  seized  and  sold  is  not  affected  by  the  sale,  but  if  he  elects  to 
sue  on  the  bond,  the  obligors  can  not  mitigate  by  showing  that  lie  might 
have  recovered  the  thing  itself,  and  so  would  have  been  damaged  only  to 
the  extent  of  a  disturbed  possession,  and  casual  injury  to  the  thing.  If^ 
however,  he  has  elected  to  assert  his  title,  and  has  gotten  the  property  again^ 
he  can  not  include  the  value  of  that  which  he  has  so  regained  in  the  dam- 
ages he  seeks  to  recover. 

In  this  case  the  fact  that  the  purchaser  at  the  execution  sale  had  the  prop- 
erty in  his  po.s.«<'ssion  as  the  servant  or  partner  of  the  claimant,  does  not  affect 
the  right  of  the  latter  to  recover  on  the  indemnifying  bond  the  value  of  the 
property,  there  being  nothing  to  show  that  the  purchaser  in  fact  acted  for  hie 
master  or  partner  in  purchasing  the  property. 

3.  Sale  of  personal  property— M.  and  8.  entered  into  a  contract  whereby  M, 
furnished  a  machine  which  S.  agreed  to  operate,  the  machine  to  remain  the 
property  of  M.  It  was  agrend  that  M.  should  have  a  part  of  the  profits,  and 
that  when  his  part  of  the  profits  should  amount  to  a  sum  agreed  on  as  the 
price  of  the  machine,  the* title  to  the  machine  should  vest  in  S. ,  hut  if  M.'s. 
part  of  the  profits  .should  not  amount  to  that  sum,  he  should  retain  the  ma- 
chine, and  there  should  be  an  adjustment  on  the  basis  of  profits  merely. 
Held— That  this  was  not  a  conditional  sale,  but  merely  an  executory  contract 
to  sell,  and  the  machine  continued  to  belong  to  M.,  even  as  against  creditors, 
without  regard  to  whether  or  not  tbev  had  notice. 

G.  W.  Stone  for  appellants;  J.  S.  Wortham  and  J.  C.  Graham  for  appellee. 

SIMON  V.  LANIUS  &  MUSTER. 

Filed  April   13,  1887.    Appeal  from   Louisv'ille  Chancery  Court.     Opinion  of 
the  court  by  Presiding  Judge  Bowden,  reversing. 

1.  Building  contracts— A  building  contract,  after  designating  the  depths 
of  excavations  for  the  foundations,  provided  that  "if  above-named  depths  do 
not  give  a  Arm  and  solid  base,  the  excavations  must  be  3ontinued  until  .suob 
is  obtained. '*  Held— That  the  contractors  were  to  go  to  the  designated 
depths  in  any  event;  if  solid  ground  was  reached  at  such  depths,  they  were 
to  go  no  further;  but  if  it  was  not,  they  were  to  go  on  until  it  was  reached. 
This  they  agreed  to  do  in  consideration  of  the  sum  bid  by  them,  and  they 
are  not  entitled  to  compensation  for  exoAvations  below  the  designated  depths. 

2.  Same— Liquidated  damages- The  building  contract  provided  that  the 
work  should  be  "pushed  to  completion  as  rapidly  as  possible,  consistent 
with  its  own  durability  and  safety,"  and  that  it  should  he  finished  complete 
on  or  before  a  certain  day,  in  default  of  which  a  certain  sum  x)er  day  was 
agreed  on  as  "liquidated  damages."  Held— That  the  only  delay  against 
which  the  contractors  provided  was  such  as  might  arise  out  of  the  work 
itself,  and  not  such  as  might  result  from  their  mere  per.sonal  inability  to  do 
the  work  themselves,  or  to  employ  a  sufficient  force  to  do  it,  and  in  an  aotioi» 
against  the  contractors  for  damages  resulting  from  delay  in  the  completion- . 
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^f  (he  work,  they  can  Dot  defend  upon  the  f^ronnd  that  they  were  unable  to 
«mploy  sufficient  force  to  complete  the  work  within  the  time  specified. 

3.  Same—Whatever  may  be  the  law  in  a  case  where  a  building  contract 
43on templates  the  actual  removal  of  the  family  to  the  premises,  and  there  is  a 
stipulation  for  possession  at  a  given  date  and  a  certain  amount  stated  as 
^'liquidated  damages"  in  case  of  failure  to  deliver,  only  actual  damages  can 
be  recovered  for  the  breach  of  a  bare  contract  to  have  a  house  done  by  a  given 
date,  without  regard  to  the  use  for  which  it  is  intended. 

In  this,  case  the  contractors  are  liable  only  for  what  the  rental  of  the  house 
would  have  been  if  completed,  it  not  appearing  that  they  had  any  knowledge 
of  the  fact  that  the  plaintiff  intended  to  use  it  as  a  residence  for  his  family. 

Young  &  Trabue  for  appellant;  Dodd  &  Grubbs  for  appellees. 

BALDWIN  &  CO.  V.  CROW.  &c. 

Filed  April  13,  1887.  Appeal  from  'Jessamine  Circuit  Court.  Opinion  of  the 
court  by  Judge  Ward,  reversing ;  Presiding  Judge  Bowden,  delivering  sep- 
arat-e  opinion,  and  Judge  Barbour,  dissenting. 

1.  An  unrecorded  mortgage  can  not  be  enforced  as  against  an  execution 
>«reditor  whose  lien  had  attache!  before  he  received  notice  of  the  mortgage. 

In  this  case  the  execution  creditor  received  notice  of  the  unrecorded  lien 
M  the  time  the  execution  was  levied.  Held— That  the  lien  of  the  execution 
creditor  is  superior,  his  lien  having  attached  when  the  execution  was  placed 
in  the  officer's  hands. 

2.  Conditional  sale— Where  there  is  a  sale  of  personal  property  upon  con- 
dition that  the  title  is  not  to  pass  until  all  the  purchase  money  is  paid,  the 
position  of  the  vendor  as  against  creditors  of  the  vendee  is  that  of  the  holder 
of  an  unrecorded  mortgage. 

Simrall  &  Bod  ley  and  B.  F.  Campbell  for  appellants;  Bronaugh  &  Bro- 
iiaugh  for  appellees. 
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NEEDHAM  v.  LOUISVILLE  &  NASHVILLE  R.   R.  CO. 

(Filed  March  26,  1887.) 

1.  Dpjcree  of  n«$cli(;f>nce  a  question  for  jury— Whether  one  has  been  guilty 
of  neulect  is  a  question  not  only  of  law,  bur.  of  fact,  and  It  is  peculiarly  the 
province  of  the  jury  to  llnd  the  degree  of  neglifrence. 

In  this  action  under  tbe  statute)  for  willful  ne$ciect«  resultiniz  in  the  death 
of  tbe  plaintiff's  husband,  nn  employe  of  defendant,  a  special  finding  by  tb& 
jury  that  the  death  was  c^iused  by  the  willful  neglect  of  the  defendant  was 
sufficient  to  authorize  a  verdict  for  defendant,  ev*-n  though  the  other  find- 
ings wen*  not  sufficient  to  enable  the  court  to  determine  whether  there  was 
willful  neglect,  Theref<vre,  the  plaintiff's  motion  to  set  aside  the  verdict 
and  award  a  new  trinl  upon  the  ground  that  there  was  not  a  complete  ver- 
dict was  properly  overruled. 

2.  Master  and  servant— As  a  general  rule,  if  a  servant  knows  that  the  raa~ 
chinery  or  premises  provided  for  his  use  are  unsafe,  and  without  objection 
continues  to  use  them,  and  injury  results  to  him,  he  can  not  hold  the  mas- 
ter responsible. 

It  was  tbe  habit  of  switchmen  in  taking  trains  into  a  depot  to  run  along 
a  path  at  the  side  of  the  trnck.  In  this  path  was  a  dry  well  partially  cov- 
ered with  a  car  door.  A  swit-chman  was"  killed  by  8tep]iing  into  this  hole 
and  1)eing  thereby  thrown  Iwtween  the  raoviiig  cars.  In  this  action  by  his 
widow  against  the  railroad  company  for  willful  neglect  the  jury  found  that 
the  plaintiff's  husljand  knew  the  condition  of  the  premises,  and  had  so- 
known  it  for  years.     Held— That  the  plaintiff  is  not  entitled  to  n  cover. 

:j.  Ordinary  cai'e— The  court  properly  instructed  the  jury  that  "ordinary 
care  is  that  degree  which  is  exercised  by  ordinarily  prudent  persons  under 
similar  circumstances." 

R.  C.  Davis  and  Matt.  O'Dolierty  for  appellant. 

Wm.  Lindsay,  H.  W.  Bruce  and  Lyttleton  Cooke  for  appellee. 

Appeal  from  Jefferson  ('ommon  Pleas  Court. 

Opinion  of  the  court  by  Judi^e  Holt. 

John  Needham,  while  in  the  employ  of  the  appellee,  the  Louis- 
ville &  Nashville  R.  R.  C-o.  as  a  switchman,  and  when  engaged  in 
in  the  nighttime  In  running  one  of  its  trains  into  its  freight   de- 
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pot,  at  Louisville,  Ky.,  was  thrown  between  and  killed  hy  being: 
run  over  by  the  cars.  It  was  the  habit  of  the  switchmen,  in  taking^ 
the  trains  into  the  depot,  to  either  ride  on  the  cars  or  run  alongr 
a  path  at  the  side  of  the  track.  In  this  path  was  a  hole  or  dry 
well,  partially  filled  with  debris,  and  covered  overwith  a  car  door. 
The  well  had  been  in  this  condition  for  a  long  time,  and  its  size  and 
depth  is  variously  stated  by  the  witnesses.  Its  existence  and  con- 
dition, as  well  as  that  of  the  premises,  was  well  known  to  the 
deceased,  he  having  been  in  the  employ  of  the  company  for  several 
years.  There  is  evidence  tending  to  show  that  the  hole  was  en- 
tirely covered  by  the  door,  and  also  testimony  to  the  effect  that 
enough  of  it  was  open  at  one  side  to  admit  a  man's  foot,  and  that 
there  was  also  a  hole  in  the  door  sufficient  for  this  purpose. 

Near  the  entrance  to  the  depot,  and  near  the  track,  was  a  brick 
'Column.  It  is  claimed  upon  the  one  side  that  the  deceased  lost 
his  life  when  running  along  in  the  pathway  at  the  side  of  the 
train  by  stepping  into  the  hole,  and  being  thereby  thrown  under 
the  train,  wnile  upon  the  other  it  is  saicf  that  as  he  was  riding 
upon  a  lader  on  the  side  of  tlie  car  he  so  carelessly  swung  his 
body  out  that  he  came  in  contact  with  the  pillar,  and  was  thereby 
knocked  under  the  car. 

But  one  witness  professes  to  have  seen  the  killing,  and  he  testi- 
fies that  it  occurred  as  last  statpd.  All  of  the  jury,  however,  did 
not  believe  his  version  of  the  transaction,  as  they  did  not  find 
that  his  death  was  caused  in  one  way  or  the  other. 

His  widow  brought  this  action  under  section  3,  chapter  67  of 
the  General  Statutes  to  recover  damages  for  the  death  of  her 
husband  through  the  willful  neglect  of  the  company  or  its  servants. 

The  petition  avers  that  thi^  neglect  not  only  consisted  in  leaving 
the  well  in  the  pathway,  but  in  failing  to  light  the  entrance  to 
the  depot. 

The  jury  were  directed  to  find  a  special  verdict.  It  is  as 
follows: 

Q.  1.  Was  there  or  not  a  pathway  at  or  near  the  place  where 
John  Needham  was  killed,  designed  by  defendant  for  the  use  of 
its  employes,  switchmen  and  others,  and  used  by  them  while  in 
defendant's  service  ? 

A.  We  say  there  was. 

Q.  2.  Was  there  a  hole  in  said  pathway? 

A.  We  say  there  was. 

Q.  3.  Was  said  hole,  at  and  before  the  time  of  said  Needham 's 
death,  covered  over  with  a  car  door  ? 

A.  We  say  yes,  except  a  small  hole  on  the  east  side. 

Q.  4.  Was  there  any  hole  in  said  car  door  or  covering,  or 
alongside  the  same,  in  the  said  pathway  sufficient  in  size  to 
admit  a  man's  foot,  or  caus?e  him,  when  passing  along  said  path- 
way, to  stumble  and  fall,  or  be  thrown  to  the  ground  ? 

A.  We  say  yes. 

Q.  5.  If,  in  answer  to  No.  4,  they  say  that,  at  and  before  the 
time  named  herein,  therf  were  any  holes  in  said  car  door,  or  along- 
side the  same,  in  said  pathway,  of  the  size  and  description  men- 
tioned, then  they  will  say  whether  or  not  the  existence  of  such 
holes  were,  before  the  day  the  said  Needham  was  killed,  known 
to  the  defendant's  employes  in  charge  of  its  tracks  and  pathway 
in  the  depot  where  he.  was  at  work,  or,  by  the  use  of  proper 
diligence  on  their  part,  could  have  been  so  known  to  them? 

A.  We  say  yes. 

Q.  6.  Was  the  pathway  referred  to  in  question  No.  1  (if  there 
was  such  a  one),  at  and  before  the  death  of  Needham,  in  a  reason- 
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^l>ly  safe  and  good  condition,  and  reasonably  fit  for  use  by  said 
Needham  and  others  in  like  service? 

A.  We  say  we  of  the  jury  are  unable  to  agree  on  an  answer  to 
this  question. 

Q.  7.  Was  the  condition  of  said  pathway  before  the  death  of 
Keedham  known  to  defendant's  employes  in  charge  of  the  depot 
and  the  tracks  or  pathways  therein,  or  could  they,  by  use  of 
proper  diligence,  have  known  its  condition  ? 

A.  We  say  yes. 

Q,  8.  Did  defendant  or  its  employes,  before  and  at  tlie  time  of 
Needham's  death,  keep  a  light  at  the  entrance  of  said  freight 
•depot? 

A.    In  answer  to  question  8  we  of  the  jury  say  no. 

Q.  8^5-  Was  the  keeping  of  such  lights  at  such  entrance  necea- 
.  sary  for  the  safety  of  Needham  and  other  switchmen  engaged  at 
nignt  on  work  about  said  depot  ? 

A.  We  say  no. 

Q.  9.  Did  defendant  or  its  employes  in  charge  of  said  depot 
before  the  death  of  Needham  know  that  such  light  was  so 
nece.ssary,  or  could  they,  by  thc3  use  of  ordinary  diligence,  have 
known  it? 

A.  We  say  they  did  not  know  that  it  was  necessary;  could  have 
known  it  if  it  was  necessary. 

Q.  10.  Did  said  John  Needham,  at  and  before  the  time  when 
killed,  know  the  condition  of  the  defendant's  depot  and  premises 
at  and  near  the  place  where  he  received  his  injuries  which  re- 
sulted in  his  death;  and  if  so,  how  long  had  he  known  their  condi- 
tion? 

A.  He  did  know  it,  and  must  have    known  it  for  several  years, 

Q.  11.  At  the  time  when  said  Nedham  fell  between  or  und'er  the 
cars,  and  received  the  injuries  which  caused  his  death,  was  he 
standing  or  walking  on  the  ground  or  pathway  near  the  track;  or 
was  he  riding  on  the    sid"  oi  a  freight  car  ? 

A.  We  of  the  jury  are  unable  to  agree  in  the  answer  to  this 
•questuon. 

Q.  12.  Did  said  Needham  loose  his  life  because  of  a  fall 
"Occasioned  by  the  hole  named  in  question  2,  and  occurring  as  he, 
said  Needham,  was  walking  or  passing  on  the  ground   along    the 

gathway  near  the  track?  Or  did  he  lose  his  life  by  falling  or 
eing  knocked  oflf  the  side  of  a  freight  car,  in  consequence  of 
striking  against  or  coming  in  contact  with  a  brick  wall  or  column 
»t  the  south  end  of  defendant's  freight  depot  ? 

A.  We  say  we  of  the  jury  are  unal)le  to  agree  in  the  answer  to 
this  question. 

Q.  13.  Was  the  car  door  over  said  hole,  if  there  was  such  door 
over  it.  sufficiently  heavy  to  keep  it  in  place,  without  being 
otherwise  fastened  to  the  ground? 

A.  We  say  yes  it  was. 

Q.  14.  Was  Needham,  on  the  evening  before  his  death,  fur- 
nished with  a  lantern  to  enable  him  to  see  how  to  discharge  his 
duties? 

A.  We  say  we  answer  he  was. 

Q.  16.  Was  the  said  freight  depot  lighted  with  gas  when  the 
Baid  Needham  was  killed?  If  so,  how  many  gas  lights  were  then 
burning  therein  ? 

A.  We  say  we  answer  thirty-two  lights  were  burning. 

Q.  16.  Was  the  death  of  said  Needham  caused  by  the  willful 
negligence  <»f  defendant's  employes,  or  any  of  said  employes? 

A.  We  say  we  answer  no. 

Q.  17.  If 'they  answer  question  No.  16  in  the  affirmative, 
then  they  will  say  in  what  acts  or  act  or  omission  or  commission 
did  such  negligence  consist? 
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A.  We  say. 

Q.  17^2.  Could  the  said  John  Needham  have  avoided  Mu*  in- 
juries which  caused  his  death  hy  the  exercise  of  ordinary  care 
and  diliK€»nce  on  his  part? 

A.  We  say  we  of  the  jury  arc  unable  to  agree  in  an  answer  to 
this  question. 

Q.  18.  If  they  say,  in  answer  to  question  16,  that  the  death  of 
Needham  was  caused  by  the  willful  negligence  of  tiie  employes  of 
defendant,  then  they  will,  in  answer  to  this,  say  what  sum  in 
damages  plaintiflf  should  recover  of  defendant  because  of  said 
death? 

A.  We  say. 

The  company  moved  for  a   judgment  upon  it  in  its  favor,  while  • 
the  appellant,  holding  that  it  was  not  a  complete  verdict  or  suffi- 
cient to  authorize  a  iudgment,  moved  the  court  to  set  it  aside  and 
grant  her  a  new  trial.     She   now   complains   of   the  action  of  the 
court  in  rendering  a  judgment  for  the  appellee. 

It  is  true  that  the  jury  were  unable  to  agree  as  to  whether 
Needham,  when  he  lost  his  life,  was  walking  along  the  path  or 
riding  upon  the  cars;  or  whether  he  lost  his  life  by  falling  into 
the  hole,  or  by  being  knocked  off  the  side  of  the  car;  but  they  did 
And  that  it  was  not  necessary  to  have  any  more  light  at  the  depot 
entrance  than  the  company  had  provided;  thit  the  deceased  had 
a  lantern  to  enable  him  to  see  how  to  perform  his  duties;  that  he- 
knew,  and  had  known  for  several  years,  the  condition  of  the 
premises  at  the  place  where  he  was  killed,  and  that  his  death 
was  not  caused  by  the  willful  neglect  of  the  company. 

It  is  urged  that  the  last  finding  is  tiUt  the  inference  or  con- 
clusion of  the  jury.  The  issue,  however,  was  as  to  tlie  existence  of 
willful  neglect.  Whether  one  has  been  guilty  of  neglect  is  not 
only  a  question  of  law,  but  of  fact;  and  it  is" peculiarly  the  prov- 
ince of  the  jury  to  And  the  d3<j:ree  of  it. 

In  the  case  of  the  Louisville  &  Nashville  R.  R.  Co.  v.  Collins, 
2  Duvall,  115,  it  is  said: 

**  After  full  and  careful  consideration  we  are  satisfied  that  the 
engineer  was  guilty  of  some  negli^rence.  The  degree  of  it  was  a 
question  of  fact,  which,  on  such  apparently  conflicting  testi- 
mony, the  jury  had  a  right  to  decide.*' 

Again,  in  L.,  C.  &  L.  R.  R.  Co.  v.  Mahoncy's  adm'r,  7  Bush,  237: 

*' Whether  these  and  other  facts  developed  on  the  trial  sus- 
tained the  charge  of  willful  neglect  it  was  the  peculiar  province 
of  the  jury  to  determine." 

And  in  Claxton's  adm'r  v.  L.  &  B.  S.  R.  R.  C  ).,  18  Bush,  fil2, 
the  court  said:  "Under  such  a  state  of  proof  it  was  for  the  jury, 
and  not  for  tlie  court,  to  determine  whether  the  company's  negli- 
gence was  willful."" 

Suppose  the  jury  had  found  that  Needham  lost  his  life  by  step- 
ping into  the  hole,  and  being  thereby  thrown  under  the  car;  yet 
It  would  have  been  the  province  of  the  jury  to  have  said  whether 
the  company  should  be  charged  with  willful  neglect. 

This  was  the  issue.  If  there  had  been  no  special  verdict^ 
but  a  general  one,  the  jury  would  have  found  for  the  company, 
although  they  may  have  believed  tliat  the  death  occurred  as  the 
appellant  claims,  inasmuch  as  they  found  the  nonexistence  of 
willful  neglect  upon  the  part  of  the  company. 

If,  however,  the  degree  of  negligence  was  a  question  of  law 
merely,  yet  not  only  the  jury  has  said  that  there  was  no  willful 
neglect,  but  the  court  has  passed  upon  the  question  by  affirming- 
the  finding  of  the  jury  by  its  judgment. 
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Again,  it  is  the  duty  of  the  master  to  use  ordinary  eare  in  pro- 
viding for  the  use  of  the  servant  safe  machinery  and  premises  in 
safe  condition. 

He  is  not,  however,  an  insurer;  and  if  the  servant  knows  that 
they  are  unsafe,  and,  without  objection,  continues  to  use  tliem, 
and  injury  results  to  him,  he  can  not  hold  the  master  responsible. 
There  may  be  cases  wliere  he  has  the  right  to  rely  upon  the 
superior  knowledge  or  means  of  knowledge  of  the  master,  but  the 
above  is  the  general  rule.  In  this  case  the  Jury  found  that 
Needham  knew  the  condition  of  the  premises,  and  had  so  known 
them  for  years;  and  if  the  question  of  liability  had  been  sub- 
mitted to  the  court  alone,  or  had  properly  l)elonged  to  it  alone,  a 
like  judgment  would  probably  have  resulted. 

We  perceive  no  error  in  the  instructions  which  were  given  to 
the  jury.  They  were  told:  ** Ordinary  care  is  that  degree  which 
is  exercised  by  ordinarily  prudent  persons  under  similar  circum- 
stances. ' ' 

This  instruction  expresses  the  law  in  plain  and  concise  terms, 
and  is  not,  in  our  opinion,  open  to  objection. 

Judgment  affirmed. 

To  a  petition  for  rehearing  Judge  Holt  delivered  the  following 
response  of  the  court: 

Counsel  for  the  appellant  understand  that  the  opinion  in  this 
ease  takes  the  broad  ground  that  when,  in  an  action  for  the  death 
of  the  servant  through  the  willful  neglect  of  the  master,  under 
section  8,  chater  67  of  the  General  Statutes,  such  neglect  has  been 
shown,  its  effect  may  be  avoided  by  evidence  of  contributory 
neglect  upon  the  part  of  the  deceased. 

It  must  not,  however,  be  so  understood.  It  was  not  intended 
to,  nor  do  we  think  it  admits,  of  such  an  interpretation.  The  lan- 
guage employed  in  that  portion  of  it  which  speaks  of  the  duty  of 
the  master  to  the  servant  in  providing  for  his  use  machinery  and 
premises  reasonably  safe,  and  the  legal  etfect  of  the  use  of  them 
by  him,  with  knowledge  of  and  without  complaint  of  their  unfit- 
ness, was  used  in  discussing  tlie  question  of  the  existence  or  non- 
-existence of  williul  nejjlect. 

Upon  a  re-consideration  of  the  case,  and  a  careful  reading  of 
the  able  petition  for  a  rehearing,  we  feel  constrained  to  adhere  to 
our  former  conclusion. 

The  petition  for  a  rehearing  is  overruled. 


HAYS  V.  GRIFFITH. 

(Filed  March  17,  1887.) 

1.  Judicial  sales— Reversal  of  jndjument— Where  real  estate  has  been  sold 
-and  the  title  passed  to  the  purchaser  under  a  judgment  subsequently  re- 
versed, In  an  action  by  the  defendrtnt  to  lecover  damages  of  those  who  pro- 
-cnred  the  erronecus  judgment  the  measure  of  recovery  is  the  value  of  the 
property  at  the  time  of  the  sale,  with  interest.,  or,  where  the  property  was 
Improperly  placed  in  the  hands  of  a  receiver  prior  to  the  sale,  with  reason- 
able rents  up  to  ih«  time  the  purchaser  obtained  possession,  and  then  with 
.Interest  fi*om  that  time,  together  with  the  oi-diiiury  oosts  of  the  litigation. 
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2.  Same— Creditors,  in  an  notion  instituted  by  tl^eni  for  that  parpofl(>,  ob> 
tained  a  judgment  det-erminlnff  that  a  mortgafie  ezeeuted  by  their  debtor 
operated  as  an  assignment  for  the  benefit  of  creditors,  and  ordering  a  sale  of 
the  property  to  pay  debts.  After  the  property  had  been  sold,  and  a  part  of 
the  proceeds  distributed  to  creditors,  the  judgment  under  which  the  sale 
was  mnde  was  rever«>d.  In  this  action  by  the  debtor  to  recover  damages. 
Held— That  the  plaintififs  in  the  original  action  who  sought  and  obtained 
the  judgment  are  alone  llahle.  Therefore,  creditors  who  did  nothing  more 
than  file  their  claims  after  the  judgment  was  entered  determining  that  the 
estate  of  the  debtor  inured  to  the  benefit  of  creditors,  are  not  liable  for  the 
damages  sust<aiued :  nor  should  they  be  required  to  restore  what  they  may- 
have  received  in  satisfaction  of  claims  justly  due  them. 

Wadsworth  &  Son  and  Cochran  &  Son  for  appellants, 

A.  E.  Ricliards  and  John  B.  Baskin  for  appellee. 

Appeal  from  Mason  Circuit  Ceurt. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee,  Mary  Griffith,  owned  the  one-half  of  a  tract  of 
land  in  the  county  of  Mason  and  some  personal  estate,  and  while 
the  owner  of  this  property  she  executed  a  mortgage  on  her  inter- 
est  in  the  land  in  conjunction  with  her  brother,  who  owned  the 
remaining  half,  to  one  Riley,  to  secure  him  in  the  payment  of 
two  notes  for  borrowed  money,  upon  which  she  was  bound  either 
jointly  with  or  as  surety  for  her  brother. 

The  present  appellants,  or  some  of  them,  who  were  the  credit 
tors  of  the  brother,  and  also  of  the  appellee,  filed  a  suit  in  equity 
against  the  two  (brother  and  sister),  alleging  that  the  mortgage 
executed  by  them  to  Riley  was  in  contemplation  of  insolvency, 
and  wnt  the  design  to  prefer  him  as  a  creditor,  and,  therefore,  their 
entire  estate  passed  under  the  statute  for  the  benefit  of  credi- 
tors. The  court  below  so  decided,  and  on  appeal  to  this  court  it 
was  held  as  to  the  appellee,  Mary  Griffith,  she  was  not  insolvent, 
nor  was  the  mortgage  executed  in  contemplation  of  insolvency, 
with  a  view  to  prefer  the  particular  creditor.  The  judgment 
from  which  she  appealed  was  not  superseded,  and  when  the 
mandate  of  reversal  was  returned  to  the  lower  court  her  land  and 
personal  estate  had  been  sold,  and  the  proceeds  distributed,  or  a 
portion  at  least,  to  creditors.  The  sale  of  her  estate  under  the 
judgment  passed  the  title  to  the  purchaser,  although  a  reversal 
was  had,  as  has  been  often  decided  by  this  court,  and  her  remedy 
was  to  take  the  purchase  money  and  interest  that  had  already  been 
paid  to  creditors  for  the  injury  she  had  sustained  by  reason  of  the 
erroneous  judgment  below,  of  she  might  proceed  to  recover  dam- 
ages of  those  who  had  procured  the  erroneous  judgment,  and  those 
damages  would  be  confined  to  the  value  of  the  property,  real  and 
personal,  at  the  time  it  was  sold,  with  interest  on  the  proceeds, 
and  the  costs  expended  i)y  her  in  the  action,  that  is,  the  ordinary 
costs  of  such  a  litigation,  not  including  attorney's  fees  or  the 
extraordinary  costs  incurred  by  her  in  the  defense  of  the  original 
action.  This  is  not  an  action  for  a  malicious  prosecution,  or  a 
proceeding  to  recover  damages  by  reason  of  the  wanton  or  reckless 
conduct  of  the  appellants,  but  a  claim  for  restitution  and  dam- 
ages against  parties  who,  by  obtaining:  an  erroneous  judgment, 
sold  the  appellee's  property  when  they  had  no  right  to  have  it 
sold. 

When  money  has  been  collected  under  an  erroneous  judgment 
that  has  been  reversed  the  party  obtaining  it  may  be  required 
to  pay  back  the  money  by  a  rule  to  do  so,    or  a  restitution  of  the- 
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property,  if  not  sold,  may  be  required  in  the  same  manner,  but 
the  proper  remedy,  where  the  land  or  personalty  of  the  party  has 
been  sold  and  a  recovery  of  its  value  is  denied,  is  to  bring  an  action 
for  damages  alleging  such  facts  as  will  show  that  the  plaintiff 
is  entitled,  by  reason  of  the  reversal,  to  what  he  has  been 
deprived  of  by  the  erroneous  judgment.  As  this  court  intimated, 
when  this  case  was  here  on  a  former  appeal,  that  the  appellee 
might  proceed,  by  rule  or  by  a  supplemental  pleading,  to  recover 
what  she  was  entitled  to,  we  will  treat  the  proceedings  below  as 
an  action  to  recover  damages  for  the  wrong,  as  all  the  parties  are- 
before  the  court,  and  seeni  to  have  made  no  question  as  to  the 
mode  of  proceeding. 

The  question  of  more  difficulty  than  any  other  in  this  case  is 
as  to  the  time  at  which  the  appellee's  land  should  have  been 
valued  in  estimating  the  damages,  whether  at  the  date  of  the 
reversal  or  when  the  order  of  reference  was  made  to  the  commis- 
sioner to  take  proof  of  value,  or  at  the  time  of  the  sale  of  the 
land  by  the  commissioner  under  the  erroneous  judgment. 

It  is  insisted  by  counsel  for  the  appellants  that  the  only  cri- 
terion of  recovery  is  the  amount  for  which  the  land  sold,  with  the 
interest,  as  the  error  committed  was  that  of  the  court  below,  and 
not  the  plaintiflfj-'  who  broufifht  the  action. 

It  is  plain  that  one  of  the  two  parties  must  suffer,  and  the 
party  who  asks  for  and  obtains  the  erroneous  judgment  under 
which  the  property  of  another  is  seized  and  sold  when  it  was  not 
subject  to  be  sold,  should  make  compensation  for  the  loss.  It  is 
true  he  has  received  only  what  the  land  sold  fbr,  but  at  the  same 
time  he  has  been  the  means  of  depriving  the  owner  of  its  real 
value. 

We  have  been  referred  to  cases  where  the  amount  of  recovery  has 
been  confined  to  the  price  the  property  brought  under  the  judg- 
ment, with  the  interest,  but  those  are'  cases,  or  the  majority  of 
them,  in  which  th^  officer  has  sold  property  under  an  erroneous 
judgment  that  had  been  reversed  when  he  had  not  parted  with 
the  proceeds.  In  such  cases  the  officer  would  only  be  liable  for 
the  amount  realized,  and  in  the  other  cases  cited  there  was  no 
question  made  as  to  the  right  of  the  injured  party  to  recover  more 
than  the  purchase  money  and  interest,  or,  in  other  words,  that 
where  the  property  has  *  been  sold  restitution  may  be  had  in 
money.  That  the  owner  of  land  tiius  improperly  sold  may  be 
restored  the  money  for  which  it  was  sold  is  evident,  but  tan  he 
delcine  that  and  claim  its  value,  and,  if  so,  when  is  that  valua- 
tion to  be  made? 

In  the  case  of  Thompson  v.  Thompson,  1  Coxe's  Reports  (New 
Jersey),  160,  it  is  said  that  the  words  used  in  the  judgment 
are  that  the  defendant  "shall  be  restored  to  all  he  has  lost  by 
occasion  of  the  judgment,''  and  this  is  and  ought  to  be  the 
measure  of  damages.  Freeman  on  Judgments,  section  482,  says: 
1st.  But  the  plaintiff  on  the  reversal  is  liable  to  an  action  to 
recover  the  damages  occasioned  by  a  sale  of  defendant's  property 
made  under  the  judgment  prior  to  its  reversal. 

In  South  Fork  Canal  Co.  v.  Gordon,  2  Abb.,  U.  S.,  479,  Mr. 
Justice  Field  states  the  rule  to  be  "that  the  defendant  or  unsuc- 
cessful party  in  the  court  below  is  to  be  restored  by  reversal  to  all 
things  which  he  lost  by  the  erroneous  judgment  or  decree,  if  the 
title  to  them  has  not  passed  by  the  previous  enforcement  of  the 
judgment  or  decree,  and  in  such  case  he  is  to  have  a  right  of 
action  for  a  money  equivalent." 

In  Sutherland  on  Damages,  volume  1,  page  831,  the  rule  is  stated 
to  be:  **But  where  the  action  is  against  the  person  who  oc- 
casioned the  injury  recovery  may  be  had  for  the  whole  damage 
the  injured  party  sustained  by  reason  of  the  erroneous  judgment* 
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and  executions.  He  mav  recover  the  full  value  of  the  property 
sold.''  (13  111.,  486;  Reynolds  v.  Hosmer,  45  Cal.,  616;  6  Peters, 
18. ) 

In  this  State  the  purchaser  of  property  under  a  judgment, 
whether  the  plalntiflfor  a  stranger,  is  vested  with  the  title,  and  the 
responsibility  of  those  procuring  the  judgment  should  be  for  the 
value  of  the  property  sold,  and  the  fact  that  the  plaintiff  may  hold 
what  he  buys  makes  it  the  more  necessary  for  recognizing  such  a 
Tule.     When,  then,  is  the  property  to  be  valued  ? 

Some  general  rule  must  be  adopted  applicable  to  this  class  of 
cases,  and  it  seems  to  us  that  the  time  at  which  the  sale  took 
place  should  ordinarily  be  the  period  at  which,  where  a  reversal 
is  had.  the  valuation  should  be  made.  It  is  then  that  the  owner 
becomes  divested  of  title,  by  taking  his  property  from  him  by 
virtue  of  an  erroneous  judgment,  and  passing  the  title  to  another. 
Like  an  action  of  trover  and  conversion,  the  value  of  the  property 
at  the  date  of  the  conversion  is  the  true  criterion — not  what  the 
land  or  propety  sold  for,  but  its  value  on  that  day,  for  then  the 
plaintiff  ceased  to  be  the  owner,  and  the  absolute  title  vested  in 
another. 

In  the  case  before  us  the  appellants  are  required  to  account  for 
the  diiference  between  the  value  of  the  land  at  the  time  the  pres- 
ent judgment  was  rendered  and  the  price  it  sold  for  to  Howard, 
the  purchaser.  Having  increased  in  value  from  Howard's  pur- 
chase up  to  the  time  .this  judgment  was  rendered,  tlie  difference 
is  given  to  the  appellee  in  damages,  and  also  the  rents.  This  is 
erroneous.  The  value  of  the  land  at  the  date  of  the  sale  is  the 
criterion,  with  the  rejisonable  rents  up  to  the  day  of  sale,  or  to 
the  time  the  purclitiser  ol)tained  possession,  it  having  been  placed 
in  the  hands  of  a  receiver,  and  thin  with  interest  from  tliat  time, 
subject  to  a  credit  by  any  debts  that  may  have  been  paid  out  of 
the  sale  money  to  creditors  who  had  filed  tlieir  claims,  and  upon 
which  the  appellee  was  liable.  Whether  liable  of  not  on  any  of  the 
claims  this  court  can  not  now  determine.  As  to  the  personalty, 
all  that  portion  of  it  to  which  appellee  was  entitled  (one-half), 
and  that  was  sold  under  the  erroneous  judgment,  the  appellee 
will  recover  its  value. 

W^hen  giving  to  the  appellee  the  value  of  one-half  of  the  land  at 
the  date  of  sale,  with  rents  and  interest  as  indicated,  and  one-half 
of  the  personalty  sold,  or  its  value,  with  interest,  and  crediting 
her  claim  by  the  assets  paid  out  for  debts  she  was  liable  to  pay. 
«he  then  has  restitution  by  way  of  damages  for  ail  that  she  is 
entitled  to  recover,  save  the  costs  she  has  incurred.  She  is  not 
responsible  for  attorneys'  fees  paid  by  the  appellants,  nor  are  they 
liable  for  fees  paid  to  attorneys  by  the  appellee. 

Tliere  is  another  question  to  be  determined  as  to  the  liability  of 
these  appellants,  or  some  of  them.  The  plaintiffs  in  the  original 
action  who  sought  and  obtained  the  judgment  are  alone  liable  in 
damages.  After  the  judgment  was  entered  determining  that  the 
estate  of  the  debtor  enured  to  the  benefit  of  her  creditors  many 
of  these  appellants  did  nothing  more  than  file  their  claims  witn 
the  comimssioner,  in  order  that  they  might  obtain  their  distribut- 
able share  of  the  fund  arising  from' the  sale  of  her  property,  and 
in  this  way  only  became  parties  to  the  action.  They  have  been 
made  jointly  liable  for  the  damages  sustained  when  they  were  in 
nowise  instrumental  in  procuring  the  judgment.  They  may  be 
liable  to  refund  any  money  improperly  paid  them,  with  interest, 
but  to  no  greater  extent,  and  if  the  money  received  was  in  satis- 
faction of  a  claim  jointly  due  them  by  the  appellee,  we  perceive 
no  reason  for  requiring  restitution  from  them. 

This  case  should  go  back  to  the  comimi.ssoner  to  audit  and  set- 
tle the  claim  of   the   appellee   and   the  creditors.     Her  account, 
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when  made  up,  to  be  credited  as  of  the  date  of  payment,  which 
Ktops  interest  to  that  extent,  of  the  claims  paid  out  to  creditors 
where  her  liability  existed,  and  then  f?iving  to  her  the  ordinary 
costs  of  the  litij^ation  incurred,  will  make  a  fair  and  legal  adjust- 
ment of  the  controversy. 

The  judgment  below  is  reversed  and  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 

To  a  petition  for  rehearing  in  the  foregoing  ca  le  Chief  Justice 
Pryor  delivered  tlie  following  response: 

There  is  a  manifest  distinction  between  the  case  under  consider- 
ation and  the  cases  of  Morgan  v.  Hart,  9  B.  M.,  79,  and  Smith 
v.  Bohon,  12  Bush,  448,  and  the  decision  here  presents  no  conflict 
in  the  several  opinions.  The  court  below  in  this  case  had  com- 
plete jurisdiction  of  the  subject-matter  and  the  parties.  The 
claims  allowed  creditors  were  reduced  in  effect  to  a  judpn^^ent. 
Their  validity  was  not  assiviled,  and  tiie  grounds  for  the  reversal 
applied  only  as  to  the  reni'^dy  adopted  for  obtaining  judgment, 
^he  property  sought  to  be  subjected  was  held  not  to  b'^  liable  to 
the  payment  of  the  de!)is,  although  valid,  because  the  transfer 
by  the  delator  was  not  within  the  provisions  of  the  act  of  ISoB, 
under  which  it  is  claimed  the  title  jjassed  to  creditors. 

The  creditors,  or  those  instrumental  in  i)rocuring  the  judfzment, 
have  been  compelled  to  account  for  the  value  of  the  property 
liold,  and  with  a  judgment  in  effect  for  their  debts,  growing  out 
and  forming  a  pirt  of  the  proceedings  in  the  court  below,  it  is 
maintained  that  they  should  pay  back  the  money  obt lined  on 
valid  claims,  and  also  account  for  the  value  of  thb»  propc^'ty  sold 
under  the  erroneous  judgment — a  judgment  not  erroneous  as  to 
the  claims,  but  erroneous  as  to  the  remedy  sought  for  enforcing 
them. 

Where  a  judgment  in  equity  is  reversed  it  doe^  not  follow,  as 
was  held  in  Morgan  v.  Hart,  that  an  order  for  restitution  should 
go  as  a  matter  of  course.  Where  the  claim  is  held  to  be  invalid, 
or»no  equity  exists  on  the  part  of  the  ]).irty  recovering,  or  the 
•court  has  no  jurisdiction  of  the  parties  or  the  subject  of  the 
action,  the  rule  contended  for  might  apply,  but  here  the  claims 
•of  creditors,  valid  and  just,  were  allowed,  and  the  present  appel- 
lant a  party  to  the  litigation.  They  are  not  independent  claims 
attempted  to  be  pleaded  as  aset-otf,  but  constituted  the  basis  of 
the  litigation  under  which  it  was  erroneously  held  that  the  title  to 
the  property  of  appellant  had  passed  to  creditors.  The  equities  of 
the  parties  reouire  that  these  claims  allowed  be  retained  out  of 
the  value  of  tne  property  for  which  the  appellees  were  made 
liable,  or  at  least  that  the  creditor  whose  claim  has  been  properly 
allowed  and  paid  should  not  be  compelled  to  refund  the  money  to 
the  appellant. 

Petition  overruled. 


AVERY  &  SONS  v.  MEIKLE  &  CO. 

(Filed  March  26,  1887.) 

1.  Trade  mark— Where  a  manufacturer  so  closely  Imitatej*  the  goods  of 
another  as  to  destroy  the  efficacy  of  the  latter 's  trade- mark  and  deceive  the 
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public   there  is  as  much  a  violation  of  the  rights  of  property  in  the  trade^ 
mark  as  if  the  trade-mark  itself  had  bHen  used. 

2.  'Snuie— Damages— Where  one's  trade* mark  has  been  appropriated  by 
another,  or  his  ffouds  hHve  been  so  closely  imitat(>d  as  to  destroy  the  efficacy 
of  his  trade-mark,  he  may  elect  whether  he  will  claim  damages  against  the 
wrongdoer  or  require  him  to  account  for  profits:  and  if,  in  an  action  in 
equity  to  ]*estrain  the  wrongdoer,  he  elects  to  take  the  proiQts,  the  chancellor 
will  nou  require  him  to  show  affirmatively  that  he  has  been  damaged,  but 
will  assume  as  a  matter  of  law  that  those  purchasing  the  sikoulated  goods 
would  have  been  the  customers  of  the  plaintifif  but  for  the  simulation.  And 
even  though  the  plaintiff  may,  in  such  an  action,  have  claimed  "damages," 
this  will  not  preclude  him  from  electing  to  take  the  profits,  which  is  in  fact 
the  true  criterion  of  damages  in  equity,  no  other  special  Injury  being  alleged 
or  claimed. 

This  court,  upon  a  former  appeal  in  this  cafie,  held  that  the  defendants 
ha'*,  without  using  the  trademark  proper  of  the  plaintiffs,  so  simulated  the 
plaintiffs'  plows  by  using  the  same  letters  and  numerals  and  the  same  color- 
ing and  staining  as  to  deceive  the  public,  and  enable  them  to  sell  their 
plows  as  those  of  pi  lintlffs,  and  that  the  plainriffs  were,  therefore,  entitled 
to  an  injunction  restrnioinK  the  defendants  from  selling  their  plows  as  the 
plows  of  plaintiffs,  and  the  case  wa^  rem.inde  I  for  furtiier  proceedings. 
Upon  the  return  of  the  case  to  the  lower  lourt  thn  plaintiffs  asked  for  a. 
refr'r.^nc'^  t  >  a  omml^slondr,  wir.h  directions  m  hear  proof  and  tikke  an  ac- 
count of  profits,  which  the  court  refused. 

Hell— That  the  case  should  go  to  the  commissioner,  with  directions  to 
ascertain  the  number  of  simulated  plows  snl<i  I  y  the  defendants  after  the 
simulation  brcame  complet-e,  and  the  amount  ivalized  for  them,  the  net 
profits  to  be  ascerrained  by  deducting  from  this  sum  the  actual  cost  of  mak- 
ing the  plows,  includiuK  the  cost  of  material,  value  of  use  of  machinery, 
hire  of  tmploves  and  value  of  the  labor  nnd  superintendence  of  the  work  by 
the  defendants  themselves,  and  deducting  also  the  expenses  of  advertising 
and  selling. 

3,  Same— This  imitation  by  the  defendants  was  begun  first  in  November, 
1878,  hut  not  complet^'d  until  in  1879.  About  five  or  six  months  aft^r  it  was 
made  oorn])lete.  and  fourteen  months  after  it  was  begun,  the  plaintiffs  in- 
stirut<"d  this  octiou. 

Held — Thjit  there  was  no  such  Inches  by  plaintiffs  as  to  deprive  them  of 
the  riffht  t<i  an  accounMn?  <«f  profits,  and  would  hove  been  none  hod  the 
simulation  been  complete  in  November,  1878. 

Muir  &  Heyman.  Johti  Mason  Brown,  Hargis  &  Eastln  and  W* 
O.  &  J.  L.  Dodd  for  appellants. 

Jas.  S.  Pirtle,  Wm.  Lindsay  and  Geo.  M.  Davie  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  (/ourt. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  original  action  was  instituted,  in  the  court  below  by  the 
present  appellants,  and  an  injunction  obtained  restraining  the  ap- 
pellees from  the  use  of  appellants'  trade-mark  upon  certain  plows^ 
and  to  prevent  them  (the  appellees)  from  selling  their  plows 
as  the  plows  of  the  appellants. 

The  chancellor  below  having  denied  the  relief,  his  judgment 
was  reversed,  this  court  upon  the  hearing  holding  that  while  the 
appellees  had  not  used  the  trade-mark  proper  of  the  appellants, 
they  had  so  arranged  or  placed  the  letters  and  numerals  used  by 
the  appellants  on  their  plows,  the  plows  of  the.appelles,  and  with 
the  same  coloring  and  staining  had  so  simulated  their  manufac- 
ture as  to  cause  their  plows  to  be  taken  and  sold  as  those  made 
by    the   appellants,    and    that   an    intentional    violation     of    the 
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latter^ s  right  of  property  was  in  this  way  made  to  decieve  the 
pulbic,  and  to  enable  the  appellees  to  sell  their  manufactures  as 
that  of  A  very »  the  appellants. 

This  court  said:  **By  skillful  combination  of  legal  particles 
taken  one  at  a  time,  and  in  the  aggregate,  leaving  the  mere 
trade-mark  untouched,  they  have  so  confused  its  force  and  effect 
as  to  destrov  its  office  and  real  efficacy  to  distinguish  appellants* 
plows  from  all  others/'     (81  Ky.,  113.) 

The  right  of  the  appellants  to  an  injunction  was  final ly  deter- 
mined, and  the  case  remanded  for  further  proceedings.  On  the 
return  of  the  case  to  the  lower  court  the  appellants  asked  for  a 
reference  to  the  commissioner,  witli  directions  to  hear  proof  and 
state  an  account  of  damages  between  the  parties  by  reason  of  the 
wrongful  acts  of  the  appellees;  that  the  appellees  be  compelled  to 
state  the  number  of  plows  that  had  been  thus  simulated  by  them 
that  were  sold,  and  the  profits  made  on  the  sales,  and  that  they  be 
compelled  to  produce  their  books,  etc.  The  court  declined  to 
make  such  an  order,  and  the  case  having  been  transferred  to  the 
law  and  equity  court,  that  court  refused  to  instruct  the  commis- 
sioner to  renort  what  profits  the  defendants  (appellees)  had 
made,  but  held  that  as  the  infringment  of  the  property  right  had 
been  committed  by  other  means  than  the  appropriation  of  the 
trade-mark  itself,  it  was  essential  in  equity,  as  well  as  nt  law,  to 
show  the  fraudulent  intent,  and,  therefore,  the  profits  made  by 
the  appellees  should  not  be  the  measure  of  damages,  but  the 
actual  injury  sustained  by  the  appellants.  Under  this  view  of 
the  law,  as  held  by  the  chancellor  and  followed  by  the  commis- 
sioner, the  appellants  were  only  entitled  to  recover,  when  the 
proof  showed  that  the  plows  of*Meikle  &  Co.  had  been  actually 
sold  as  the  plows  of  the  Averys,  and  there  being  a  failure  in  this 
respect,  the  damages  were  merely  nominal,  and  no  recovery  ex- 
cept for  nominal  damages  was  allowed. 

The  appellants  maintain,  as  this  court  Iiad  determined  that  the 
simulation  was  intentional,  the  wrongful  appropriation  of  this 
property  riirht  of  the  appellants  was  consummated  wlien  these 
plows  were  sold  by  the  appellees  or  their  agents,  and  the  profits 
realized  constituted  the  criterion  of  damages  in  equity  when  no 
special  damage  was  alleged  or  claimed  by  th'?  appellants;  while, 
on  the  other  hand,  the  appellees  insist  that  it  was  a  mere  tort, 
and  the  injury  is  limited  to  cases  where  the  appellees  have,  in 
selling  their  plows,  represented  them  in  fact  to  be  the  plows  of 
Avery.     This  is  the  real  and  only  issue  involved  on  the  appeal. 

We  do  not  understand  that  in  order  to  constitute  a  violation  of 
the  right  of  property  in  a  trade-mark  that  it  is  necessary  the  trade- 
mark itself  should  be  imitated,  but  where  the  simulation  in  every 
other  respect  is  so  made  as  to  destroy  the  efllcacy  of  the  trade- 
mark, and  to  deceive  and  induce  others  to  believe'tliat  the  manu- 
factured article  is  that  of  the  real  owner  of  the  trade-mark,  it 
then  becomes  as  much  a  violation  of  the  right  of  property  as  if 
the  trade-mark  itself  had  been  appropriated.  Such  wjis  the 
decision  in  this  case  on  the  former  appeal,  and  the  intention  on 
the  part  of  the  appellees  in  violating  this  right  of  the  appellants 
was  then  finally  determined.  The  fraudulent  intent  with  which 
the  simulation  was  made  having  been  already  adjudged,  it  was 
not  necessary,  on  the- return  of  the  case  to  the  lower  court,  for 
the  commissioner,  under  an  order  of  reference,  to  hear,  or  the 
appellants  to  offer  proof  on  that  subject,  but  a  simple  reference  to 
the  commissioner  to  state  an  account  of  profits  upon  proof  ad- 
duced, which,  when  correctly  ascertained,  would  give  to  the 
appellants  all  the  relief  to  which  they  were  entitled.  In  compli- 
ance with  this  order  the  commissioner  could  call  on  the  appellees 
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to  disclose  the  number  of  plows  sold  and  the  profits  made,  or 
appellants  could  establish  the  profits,  if  any,  in  some  other 
mode.  To  require  the  appellants  to  show  an  actual  fraudulent 
representation  made  by  the  appellees  to  those  who  purchased 
their  plows  would  be  impracticable,  and  result  in  permitting  the 
wrongdoer  to  appropriate  the  property  of  another  to  his  own  use, 
without  rendering  an  account,  as  he  would  scarcely  say  to  the 
purchaser:  "These  plows  I  am  selling  were  made  by  the  Averys." 

The  law  makes  this  repre^ientation  for  him  when  he  has  imi- 
tated the  manufactured  article  that  he  is  selling  so  as  to  destroy 
the  trade-mark,  and  enable  him  to  sell  it  as  the  product  of  an- 
other. While  the  profits  made  by  the  wrongdoer  are  not,  in  a 
technical  legal  scuf^e,  to  be  Jterm-ed  damages,  still  many  of  the 
text-books,  as  well  as  some  of  the  reported  cases,  in  fixing  the 
measure  of  damaa^es  in  a  court  of  equity  in  a  case  like  this,  say 
that  the  plaintilf  is  entitled  to  the  profits,  but  not  so  at  law;  he 
may  then  recover  more  or  he  may  recover  less  than  the  profits 
reaiiz<Hl.  The  fraud  does  not  prevent  a  recovery  of  the  profits  in 
equity,  as  the  plaintiff  may  not  ask  for  more  or  be  satislled  with 
less.  '  Mr.  Upton,  in  his  work  on  Trade-marks,  in  discussing  the 
rights  of  the  plaintilf  in  a  case  like  this,  sa;^s:  **It  is  a  violation 
of  the  right  of  property  in  a  trade  mark,  while  upon  tlie  princi- 
ples established  as  the  basis  of  the  protection  which  the  law  ex- 
tends to  such  property  will  be  suppressed  by  the  extraordinary 
power  of  a  court  of  equity,  and  its  fruits  intercepted  and  re- 
stored.'' (Page  14.)  An  example  is  given  in  this  work  of  a  case 
analogous  in  almost  every  feature  to  the  one  before  us,  where,  to 
use  the  language  of  the  author,  *'an  elal)urate  simulation  had 
bi^en  made,  not  to  communicate  the  truth,  but  to  escape  the  pen- 
alty of  a  falsehood.'' 

In  appropriating  this  tradr-rnark,  by  such  a  close  imitation  as 
to  render  it  ditflcult  for  an  ordinary  observer  to  distinguish  the 
one  plow  from  the  other,  and  then  disposing  of  the  plows  to  the 
publio,  the  appellees,  by  a  well-settled  rule  of  equity,  have 
applied  the  profits  to  their  own  use  that  justly  belonged  to  the 
appellants,  and  it  is  not  necessary  to  inquire,  nor  will  the  chan- 
cellor stop  to  inquire,  whether  or  not  the  appellants  could  have 
«old  their  plows  to  the  same  parties.  The  trade-mark  is  his 
property;  the  manufacture  the  result  of  his  skill,  and  when  one 
undert^ikws,  by  coloring,  painting  and  so  arranging  his  manufac- 
ture as  enables  him  to  virtually  destroy  the  trade-mark  of  an- 
other, and  to  sell  his  own.  as  the  product  of  the  skill  of  the  real 
Inventor,  it  is  as  much  a  violarion  of  the  right  of  property  in  the 
trade-mark  as  if  the  trade-mark  itself  had  been  used.  The  appel- 
lants' trade-mark  is  a  maltese  cross,  with  the  name  of  letters 
AVERY  distributed  in  its  arms  and  center.  It  is  not  pre- 
tended that  this  trade-mark  appeared  on  the  plows  made  and  sold 
by  the  appellees,  but  the  imitation  in  every  other  resi)e(  t  is  com- 
plete, and,  as  was  heretofore  decided,  made  with  the  intent  to 
invade  the  right  of  property  in  the  trade-mark  of  the  appellants. 
If  so.  the  appellants  are  entitJetl  to  an  account  of  profits.  It  has 
in  effect  destroyed  the  trade-mark,  and  enables  one  to  sell  his 
plows  as  the  manufacture  of  another. 

This  is  not  an  action  for  dam  iges  by  the  Averys  against  Meikle 
A  Co,  by  reason  of  the  latter  selling  their  plows  as  the  product 
of  the  Averys.  If  so,  the  ordinary  rule  in  regard  to  the  measure 
of  damages  resulting  from  the  tort  would  apply.  It  is  an  action 
in  equity  to  restrain  the  appellees  from  the  use  of  appel- 
lants' trade-mark,  and  from  making  and  selling  plows  which,  by 
certain  devices  and  colorable  imitations,  have  been  made  to 
represent  the  plows  of  Averys',  and  thereby  destroyed  their  trad- 
mark    or    the    right    of   property    in  it.     It  is  a  matter  of    doubt 
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whether  the  averments  containod  In  this  equitable  action  are 
sufficient  to  malie  it  a  good  petition  at  law,  as  an  action  on  the. 
ease,  the  prime  object  being  the  injunction  to  prevent  the  wrong, 
and,  when  having  the  jurisdiction,  the  chancellor  will  order  an 
account  of  profits.  The  rule  as  to  tlie  measure  of  damages,  or  the 
relief  to  which  the  plaintiff  is  ordinarily  entitled  in  such  a  case 
as  this  when  in  a  court  of  equity,  is  "to  give  as  damages 
the  amount  of  profits  the  defendant  made  by  reason  of  ni» 
wrong. ^'  The  rule  generally  recogni'-sed  as  tlie  true  one  is  ta 
give  as  damages  the  amount  of  profits  the  defendant  should  have 
made  by  the  infringement.  (Brown  on  Trade-marks,  pageB()8. )  In 
this  case  it  has  been  adjudged  that  the  imitation  was  made  with 
the  design  on  the  part  of  the  appellees  to  malie  profit  by  the  de- 
ception, and  wo  perceive  no  reason  why  the  appellants  should  not 
have  the  profits,  if  they  claim  nothing  more.  This  court  can  not 
now,  if  s)  difpo'sed,  reconsider  the  question  heretofore  determined 
by  requiring  the  plaintiffs  to  establish  a  dectptlon  that  has  al- 
ready been  adjudged  to  exist.  In  equity  the  wronjjdoer  is  con- 
sidered as  a  trustee  in  respect  to  the  property,  aiid  is  considered 
as  holding  the  profits  for  tlie  rightful  owner.  This  rule  applies 
as  to  patents,  and  the  elementary  authors  on  the  subject  say:  ''In 
trade-mark  cases  the  rule  is  much  the  same,  but  in  the  latter 
considerations  are  involved  which  do  not  enter  into  ordinary 
patent  improvements,  ^is,  for  example,  loss  of  reputation;  so  that 
courts  allow  greater  scope  in  ascertaining  damages.''  (Brown  on 
Trade-mj-rks. )  In  equity,  says  Mr.  Sutherland  in  his  work  on 
Damages,  **whero  there  is  ground  for  invoking  its  jurisdiction, 
and  an  infringement  has  been  found  and  decreed,  ai.d  there  has 
been  no  unavoidable  delay  in  commencing  suit,  an  account  of 
profits  will  be  decreed,  which  means  the  net  profits  the  infringer 
has  actually  realized. '^  Mr.  Upon  on  Trade-marks  says:  **The 
order  usually  made  by  courts  of  chancery,  that  the  defendant 
keep  an  account  of  the  sales  mule  by  him,  to  the  end  that  he 
pay  over  to  the  plaintiff  the  profits  resulting  from  such 
sales,  would  seem  to  indicate  a  rule."  While  this  assertion  ques- 
tions the  wisdom  of  the  rule,  he  substitutes  no  other  for  the 
guidance  of  the  chancellor,  and  certainly  where  the  intention  to 
violate  appears,  and  the  party  ('barged  is  acting  mala  fides,  he 
should  not  be  heard  to  object  to  an  account  of  profits. 

The  Supreme  Court,  in  the  case  of  Root  v.  Bailway  Co.,  105  U- 
S.,  1S9,  said:  "When,  however,  relief  was  sought  which  equity 
alone  could  give,  as  by  way  of  injunction  toprevent  a  continuance 
of  the  wrong,  in  order  to  avoid  a  multiplicity  of  suits,  and  to  da 
complete  justice,  the  court  assumed  jurisdiction  to  award  compen- 
sation for  the  past  injury,  not,  however,  by  assessing  damages, 
which  was  the  peculiar  office  of  a  jury,  but  by  recjuiring  an  ac- 
count of  profits,  on  the  ground  that  if  any  had  been  made  it  was. 
equitable  to  require  the  wrongdoer  to  refund  them,  as  it  would 
be  inequitable  that  he  should  make  a  profit  out  of  his  own 
wrong.''  In  the  ^^ame  case  citiitions  are  made  from  the  opinions 
of  Vice-chancell(  r  Wigram,  in  ('olburn  v.  Simms,  2  Hare,  o4S,  and 
of  Sir  J.  Leach,  in  Bailey  v.  Taylor,  1  Buss.  &  M.,  829. 

In  Colburn  v.  Simms  it  is  said:  "The  court  does  not  accurately 
measure  the  damage,  but  as  the  nearest  approximation  it  can 
make  to  justice  it  takes  from  the  wrongdoer  all  the  profits  he 
has  made  by  his  piracy,  and  gives  them  to  the  party  who  has 
been  wronged." 

In  Bailey  v.  Taylor  the  ground  for  belief   is   laid   down    by  the 
master  of  the  rolls   as  follows:  "The  court  (alluding  to  a  court  of 
equity)  has  no  jurisdiction  to  give  to  the   plaintiff  a  remedy   for 
an  alleged  piracy    unless  he  can  make  out  that  he    is  entitled  ta. 
the  equitable  interposition  of  this   court   by    injunction,    and   in 
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such  case  the  court  will  also  give  him  an  account,  that  his 
remedy  here  may  be  complete.  If  this  court  do  not  Interfere  by 
injunction,  then  this  remedy,  as  in  case  of  any  other  injury  to  his 
property,  must  be  that  law.  Unless  that  primary  right  to  an  in- 
junction exists  this  court  has  no  jurisdiction  with  reference  to  a 
mere  question  of  damages." 

In  the  case  of  Graham  v.  Plate,  40  California,  593,  the  question 
-as  to  tho  measure  of  damages  was  carefully  considered,  and  hence 
has  become  a  leading  case.  It  was  there  argued  that  the  entire 
profit  should  not  be  held  to  have  originated  from  the  wrongful 
use  of  the  trade-mark,  but  that  the  intrinsic  value  of  the  article 
sold  should  enter  into  the  question  of  value,  and  thereby  lessen 
the  profits.  The  court,  in  response,  said:  ** Every  consideration 
of  reason,  justice  and  sound  policy  demands  that  one  who  fraud- 
ulently uses  the  trade-nTirk  of  another  should  not  be  allowed  to 
shield*  himself  from  liability  for  the  profit  he  has  made  by  the 
use  of  the  trade-mark  on  the  plea  that  it  is  impossible  to  (leter- 
mine  how  much  of  the  profit  is  due  to  the  trade-mark,  and  how 
much  to  the  intrinsic  value  of  the  commodity.  Tlie  fact  that  it 
is  impossible  to  apportion  the  profit  renders  it  just  that  he  should 
lose  the  whole." 

The  case  of  the  Leather  Co.  v.  Hirshfleld,  Law  Reports,  1 
Equity,  298,  claimed  by  counsel  for  the  appellees  to  be  analogous 
to  this  case,  was  where  the  plaintiff  sued  in  equity  as  here,  but 
elected  not  to  take  an  account  of  the  profits  to  which,  by  the 
"decision  in  that  case,  he  was  entitled,  but  elected  to  claim 
damages  by  reason  of  the  invasion  of  his  right,  and  having 
done  so  it'was  held  that  the  burden  was  on  him  to  show  the  ex- 
tent of  his  injury,  and  the  court  would  not  assume  as  a  matter  of 
law  that  those  purchasing  of  the  defendant  the  simulated  goods 
would  have  been  tlie  customers  of  the  plaintifl*. 

The  appellants  in  this   case   did   elect    to  have    an   account   of 
profits,  and  asked  for  a  reference  that  such  an   account  might  be 
taken.  The  fact  that  they  claimed  damages  did  not  preclude  them 
from   electing   to  take   the   profits.     This   was   in    fact   the    true 
criterion  of  damages  in  equity,  when  no  other  special  injury  was 
alleged  or  claimed.  In  fact  the  case  of  Nelson  v.  Betts,  5  English 
and    Irish    Appeal    Cases,    819,  and  De  Vetre  v.  Betts,  6  English 
and  Irish  Appeals,  — ,  referred  to  by  counsel,  estal)lished  the  rule 
that  there  can  not  be  an  Inquiry  as  to  damages,  and  also  an  account 
of  profits;  the  plaintiff  is  not  entitled,  as  said  in  those  cases,  *'to 
an   account   of   profits  and  also  an  inquiry  as  to  damages.     That 
principle  applies  generally,  and  without  any  distinction  at  all.  It 
applies    to  every  case  of   infringement,  and,  therefore,  it  must  be 
taken  to  have  settled    conclusively  that  point,  that   the  patentee 
must,  in  all  these  cases  where  he  lias  a  decree,  elect  whether    he 
will  have  an  account  of  profits  or  an  inquiry  as  to  damages.      He. 
can  not  have  both."      In  this  case  the  chancellor  refused  to  per- 
mit the  plaintilTs  to   elect,  but   compelled  an   inquiry   as   to   the 
entire  damage  tlif»  plaintiffs  had   sustained,  when   they  were  not 
asking  for  it.  It  is  true  tl.e  >»ppellants  asked  for  damages  in  their 
equitable  action,  but   this   did    not   confine  them  to   such    dam- 
ages   as    a    jury  could  give  in    an    ordinary    action    for   fraud. 
The  chancellor  should  have  said:  All  I  can  give  you  in    the    way 
of  compensation  is  an  account  of  profits.     You  may  elect  to  claim 
such    damages   as   you    have    sustained,    or   take  'an   account  of 
profits.     The    plaintiffs   asked    for   an    account   of   profits;    they 
claimed  nothing  more.     We  have  found  no  case,  and  been  cited  to 
no  authority,  where  there  has  been  a  notation  of  the  trade-mark, 
and  an  injunction  granted  where  the  party  wronged  has  been    re- 
fused an  account  of  profits  unless  he  had   first  elected   to    claim 
the  actual  damages  he  had  sustained,  or  delayed  the  assertion  of 
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his  olaim.  In  the  ease  of  Bigelow  v.  Dobson,  114  U.  S.,  489,  a 
case,  however,  unlike  this,  the  plaintiff  declined  to  take  an 
account  of  profits.  In  an  action  at  law  the  measure  of  damages 
would  be  as  insisted  on  by  counsel  for  the  appellees,  and  the 
authorities  adduced  in  support  of  their  views  all  conduce  to  sus- 
tain the  Jurisdiction  of  a  court  of  equity,  and  the  right  of  the 
appellants  to  an  account  of  profits. 

The  plaintiff  here  had  obtained  his  judgment  or  decree  restrain- 
ing tlie  defendant  from  a  further  invasion  of  his  right.  It  was 
adjudged  that  he  had  violated  the  rights  of  the  plaintiff  by 
appropriating  his  right  of  property  to  his  own  use,  and  the  only 
question  left  for  future  consideration  was  the  damages  sustained. 
The  plaintiff  says  my  damages,  in  the  form  I  have  selected  to 
grant  the  relief  sought,  is  the  net  profits  the  appellees  have 
realized  by  reason  of  their  wrong.  To  these  profits  he  is  entitled. 
This  is  the  doctrine  of  the  text-books,  and  approved  by  the  re- 
ported cases  referred  to  by  counsel  on  either  side.  **The  net 
profits  may  be  recovered  in  equity  as  profits  made  by  the  use  of 
the  plaintiff's  property,  and  the  defendant,  as  a  constructive 
trustee,  compelled  to  account  for  them.  But  at  law  only 
damages  can  be  recovered,  and  they  will  be  measured  by  the 
plaintiff's  loss,  and  not  the  defendant's  gain.''  (Sutherland  on 
Damages,  volum  13,  page  631.) 

The  rule  laid  down  by  Sutherland,  and  clearly  stated,  is  the 
correct  doctrine  as  to  the  criterion  of  damages,  and  while  that 
general  rule  may  be  applied  to  every  case,  where  there  is  an 
intentional  appropriation  by  the  one  of  the  other's  property,  by 
the  use  of  the  latter's  trade-mark,  in  so  assimilating  the  manu- 
facture of  one  as  to  resemble  the  other,  so  as  to  destroy  the  prop- 
erty in  the  trade-miirk.  we  perceive  no  reason  for  denying  an 
account  of  profits.  The  aid  of  a  court  of  equity  has  been 
invoked  to  prevent  the  further  appropriation  of  the  plaintiffs' 
right  of  property  to  the  use  of  the  defendants.  That  relief  has 
been  granted,  and  the  chancellor,  at  the  instance  of  the  plaintiffs, 
will  require  the  trustee  to  settle  his  accounts  and  account  for  the 
profits.  The  defendants  occupy  in  fact  the  relation  of  trustee  to  the 
plaintiffs.  The  latter  are  the  beneficiaries.  It  is  upon  this  princi- 
ple, long  recognized  by  courts  of  equity,  that  enables  the  chancel- 
lor to  adjust  the  accounts  between  the  parties,  and  give  to  the 
complainant  that  character  of  relief  which  he  coud  not  obtain  in 
a  common  law  court. 

It  is  also  urged  by  counsel  for  the  appellees  that  the  appellants 
have  been  guilty  of  such  laches  in  the  prosecution  of  their  claim 
for  profits  as  precludes  the  chancellor  from  giving  any  such 
relief.  The  imitation  in  this  case  began  first  in  the  month  of 
November,  1878,  but  was  not  made  complete  until  sometime  in 
1879,  then  the  precise  similitude  appeared,  and  in  some  five  or  six 
months  thereafter  this  action  was  instituted.  So  there  was  no 
laches  on  the  part  of  the  appellants,  and  would  have  been  none 
if  the  similitude  had  been  complete  in  the  month  of  November, 
1878,  for  then  only  fourteen  months  would  have  elapsed  between 
the  commission  of  the  wrong,  in  the  first  place,  and  the  bringing 
of  the  action. 

Whetlier  a  lapse  time  of  less  than  five  years  would  constitute  a 
bar  to  the  recovery  of  profits  in  equity  is  not  necessary  to  be  de- 
cided. There  might  be  such  an  acquiescence  on  the  part  of  the 
plaintiff  as  would  amount  to  consent,  or  work  an  equitable  es- 
toppel, but  we  find  no  such  case  presented  by  this  record. 

This  case  should,  therefore,  go  to  the  commissioner,  with 
directions  to  ascertain  the  number  of  simulated  plows,  from  the 
time  the  simulation  became  complete,  which  was  in  the  begin- 
ning of  the  fall  of  1879,    sold  by  the   appellees,    and    the   amount 
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realized  for  thein.  The  actiml  cost  of  the  material  used  in  the 
manufacture;  the  cost,  which  includes  the  hire  of  the  epmloyea. 
in  malcing:  the  plows,  allowing  the  use  of  the  value  of  the  tools, 
machinery,  power  and  other  facilities  necessary  for  the  manufac- 
ture; expenses  of  selling  and  advertising;  the  value  of  the  labor 
and  superintendence  of  the  work  by  the  appellees  themselves. 
These  items  deducted  from  the  amount  realized  from  the  sales 
will  leave  the  net  profit,  if  any.  If  no  profits,  the  damages  are 
nominal  only,  as  an  election  to  take  the  profits  has  been  made. 

In  some  instances  interest  has  been  allowed  on  the  profits  to 
the  plaintiffs,  but  there  are  facts  and  circumstances  existing  in 
this  case  that  authorize  the  chancellor  to  withhold  interest,  if 
such  is  to  be  regarded  as  the  general  rule. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  with  this, 
opinion. 


WILLS  V.  WILLS,  &c. 

RAMSEY,  &c.  V.  WILLS,  <fec. 

(Filed  April  1,  1887.) 

1.  CoDSfructinn  of  devise— In  the  case  of  an  iiimiediate  devifle  a  devise 
over  In  the  evHnr.  of  the  death  of  the  first  devisee  refers  to  that  event  occur- 
ring in  the  lifetime  of  the  testator  wher«  there  is  no  other  period  to  which 
the  words  can  be  referred. 

2.  Case  adjudged— A  testator,  after  dlrectintz  that  his  estate  be  equally 
divided  between  his  four  living  children  (escluding  the  child  of  a  deceased 
daughter),  "under  the  lestriotions  and  exceptions  hereinafter  made,"  pro- 
ceeded to  place  certHin  restrictions  upon  the  portions  of  his  two  married 
daughters,  and  appointed  his  two  sons  as  his  executors,  and.  finally,  by  the 
last  clause  of  his  will,  provided  :  "In  nnse  of  the  death  of  either  of  my  chil- 
dren I  will  that  their  said  interest  shall  «.»  to  their  children,  in  case  they 
have  any,  if  not.  it  is  to  go  equally  to  my  four  livinjr  children,  or  the  heirs  of 
their  body,  or  such  as  may  be  living."  Held— That  the  chlldi*en  of  the  tes- 
tator took  an  al)solute  estate,  and  not  merely  a  life  estate  or  a  de*easible  fee, 
the  test4itor  intending  by  the  last  clause  to  provide  how  the  estate  should 
pass  under  the  will  In  the  event  of  the  death  of  either  of  bis  children  during 
his  lifetime. 

Wm.  Lindsiiy  and  W.  M.  Bockner  for  appellants. 

B.  F.  Buckner  and  T.  S.  Tucker  for  appellees. 

Appeal  from  Clark  C-ircuit  Court. 

Opinion  of  the  court  by  Ch!<:f  Justice  Pryor. 

These  two  actions,  in  the  nature  of  ejectments,  were  instituted 
in  the  court  below  for  the  recovery  of  the  land  in  controversy  by 
the  children  and  devisees  of  John  P.  Wills,  who  are  the  appel- 
lees, against  the  devisees  of  John  (>.  Wills,  the  present  appel- 
lants. 

The  right  of  recoverv  depends  on  the  construction  given  the 
last  will  of  John  P.   vVills,  decea.sed. 

The  testator  had  four  children  living  at  the  time  of  his  death  and. 
a  grandchild.  He  disinherited  his  grandchild,  giving  his  entire  es- 
tate to  his  four  children.     Their  names  were  Martha  Flynn  (wife  of 
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Dudley  Flynn),  John  G.  Wills,  Benjamin  Wills  and  Mary  E.Wills* 

The  son,  John  O.  Wills,*  took  possession  of  his  part  of  the  realty 
in  the  year  1870,  and  died  after  the  testator,  his  father,  without 
children,  leaving  a  last  will  and  testament  hy  which  he  devised 
his  part  of  the  realty  to  the  present  appellants. 

It  is  maintained  by  the  appellee  that  the  son,  John  G.  Wills,  had 
no  power  to  dispose  of  his  realty,  by  will  or  otherwise,  and  that, 
having  died  witnout  children,  his  part  of  the  estate  passed  undei* 
his  father's  will  to  his  surviving  brothers  and  sisters,  or  their 
descendants,  who  are  the  appellees,  while  the  appellants  insist 
that  at  the  death  of  John  P.  Wills  (the  father)  his  son  John  Gr 
Wills,  surviving  him,  took  an  absolute  estate  in  the  \i  ml,  avd, 
therefore,   the  title  passed  from   him  under  his  hut  will  to  iLn.:, 

After  the  death  of  the  first  testator  his  son,  John  G.  Wills, 
claiming  to  be  the  devisee  in  fee  of  that  part  of  the  estate  devised 
to  him,  sold  a  small  strip  or  parcel  of  his  land  to  one  William  S. 
Franklin,  and  the  latter  refusing  to  pay  the  purchase  money,  and 
questioning  the  title,  an  action  was  instituted  for  a  specific  per- 
formance, that  upon  the  hearing  was  dismiss^  d  by  the  court  below, 
and  on  an  appeal  to  this  court  the  Judgment  below  was  reversed 
and  an  opinion  delivered  determininjj  that  John  G.  Wills,  imder 
the  will  of  his  father,  was  invested  with  the  fee  simple  title.  That 
opinion  was  delivered  in  the  year  1873,  but  as  that  action  w^a» 
between  John  G.  W^ills  and  Franklin  only,  the  present  appellees 
not  being  parties  to  the  record,  they  should  not  be  held  to  that 
judgment  if  the  construction  given  the  will  of  John  P.  Wills  was 
erroneous. 

The  chancellor  below  only  considered  that  opinion  as  an  argu- 
ment on  the  one  side,  and,  perhaps,  not  entitled  to  that  considera- 
tion that  would  have  been  given  't  if  the  question  presented  had 
been  more  elaborately  discussed,  held  that  John  G.  Wills,  having 
died  without  children,  had  only  a  life  estate  or  a  defeasil)le  fee 
in  the  land  devised  to  him,  and  rendered  a  judgment  for  the  appel- 
lees. As  no  argument,  by  brief  or  otherwise,  was  prestntecl  to 
this  court  in  the  case  of  Wills  v.  Franklin  favoring  tno  construc- 
tion given  the  will  by  the  court  below  in  the  present  case,  we 
will  treat  the  question  involved  as  if  it  had  arison  de  novo,  and^ 
with  the  careful  and  able  presentation  of  the  views  of  counsel  on 
each  side,  will  have  but  little  difficulty  in  placing  a  proper  con- 
struction on  the  provisions  of  that  will  that  must  determine  the 
right  of  property  between  these  parties. 

The  language  of  the  will  is  as  follows: 

•'Clause  2.  1  will  to  my  beloved  wife,  Nancy,  what  she  is  en- 
titled to  by  law,  and  in  addition  to  that  whatever  she  may  elect 
to  take  in  tlie  way  of  stock  and  servants,  leaving  it  to  her  to 
take  whatever  she  may  want  in  kind,  quality  and  quantity,  she 
having  already  some  money  that  I  have  never  given  her,  which 
is  not  to  be  taken  into  consideration. 

**3.  It  is  my  will  that  after  the  special  devise  above,  that  all 
my  property  be  equally  divided  among  my  four  living  children: 
Martha  Ann  Flynn,  John  G.  Wills,  Benj.  E.  Wills  and  Mary 
Elizabeth  Wills,  under  the  restrictions  and  exceptions  hereafter 
made. 

**4.  I  give  to  my  granddaughter,  Martha  Locknane,  formerly 
Martha  Flynn,  one  dollar. 

**5.  I.t  is  my  will  that  whatever  portion  of  my  estate  should  go 
to  my  daughter,  Mary  Elizabeth,  shall  go  to  her  exclusive  benefit 
and  control,  to  the  total  exclusion  of  her  husband,  both  as  to 
principal  and  profits,  and  proceeds;  and  this  provision  is  also  to 
apply  to  my  daughter,  Martha  Ann  Flynn,  I  herein  making  the 
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i»ame  provisions  with  regard  to  her  interest  not,  liowever,  through 
^ny  lack  of  confidence  in  her  present  husband. 

**6.  I  will  my  sons,  John  G.  and  Benjamin  E.  Wills,  my  execu- 
tors herein,  and  request  them  to  carry  out  faithfully  the  provisions 
^f  this  will. 

**7.  In  case  of  the  death  of  either  of  my  children,  I  will  that 
their  said  interest  shall  go  to  their  children,  in  case  they  have 
any;  if  not  It  is  to  go  equally  to  my  four  living  children,  or  the 
fruit  of  their  body,  or  such  as  may  be  living.'' 

The  will  of  the  common  ancestor,  John  P.  Wills,  was  probated 
in  the  year  1869,  and  his  esta-te  divided  between  his  four  children, 
the  devisees,  in  the  year  1870,  and  the  nature,  extent  and  charac- 
ter of  the  interest  devised  to  each  must  be  determined  under  the 
recognized  rules  of  construction  by  which  courts  are  aided  in 
arriving  at  the  intention  of  the  testator.  , 

Did  the  testator  in  this  case  intend  to  give  to  his  four  children 
the  fee,  subject  to  be  divided  at  their  death,  without  leaving 
children,  or,  in  other  words,  did  the  language  used  create  a  defeas- 
ible fee?  If  not,  did  the  testator  intend  to  give  to  each  of  his 
children  only  an  estate  for  life  in  the  estate  devised,  or  was  it  his 
intention  to  give  to  them  the  absolute  fee  in  the  event  they  were 
living  to  take  the  estate  at  his,  the  testator's,  death? 

When  this  case  was  heretofore  in  this  court  the  case  of  Hughes 
V.  Hughes,  12  B.  M.,  115,  was  referred  to  as  recognizing 
the  following  rule  of  construction,  that  should  be  applied  to 
tlie  language  of  the  present  will,  and  that  is:  *'In  the  case  of  an 
ijnmediate  devise  it  is  generallv  true  that  a  devise  over,  in  the 
•event  of  the  death  of  the  preceding  devisee,  refers  to  that  event 
occurring  in  the  lifetime  of  the  testator,  and  tliis  construction  pre- 
vails where  there  is  no  other  period  to  which  the  words  can  be 
referred/'  The  application  of  all  rules  of  construction  must 
necessarily  be  varied  by  the  language  used  by  the  testator,  the 
object  being  to  arrive  at  his  intention,  to  be  gathered  from  the 
entire  will. 

A  defeasible  fee  is  where  the  devisee  becomes  invested  with 
the  fee  simple  title,  subiect  to  be  divested  upor.  the  happening  of 
some  contingency  provided  by  the  will,  as  where  an  estate  is 
devised  to  A,  anil  if  A  should  die  without  children  then  to  B, 
in  such  a  case  the  devise  over  takes  effect  in  the  event  A  dies 
without  children,  and  B  becomes  the  owner  in  fee  of  the  estate. 
If  A  should  liave  children  living  at  his  death,  then  B  takes  no 
interest  in  the  estate,  nor  will  the  children  left  by  A  take  any 
interest  whatever  under  the  will,  but  will  inherit  the  estate  from 
A.  The  contingency  upon  which  A  is  to  be  divested  of  title 
never  happening,  he  was  invested  with  the  fee,  and  the  estate 
passed  by  descent  from  A  to  his  children,  and  no  right  was 
acquired  by  them  under  the  will.  They  inherit  it  from  the  father, 
because  he  was  the  absolute  owner  of  the  estate.  Therefore,  in 
tiie  case  before  us,  there  was  no  defeasible  fee,  because,  by  the 
express  language  of  the  will,  the  testator  has  provided  that  ''in 
case  of  the  death  of  either  of  my  children  (John  G.  Wills  being 
one  of  them)  their  said  interest  shall  go  to  their  children,  in  case 
they  have  any;  if  not.  to  my  four  living  children  or  the  heirs  of 
their  body,"  etc.  The  children  of  the  four  devisees,  if  any,  were, 
by  the  provisions  of  the  will,  to  be  vested  with  an  interest  upon 
the  happening  of  a  contingency,  and  the  question  presented  in  the 
case  is,  what  is  that  contingency,  and  when  was  it  to  happen,  by 
which  the  children,  if  any,  were  to  take,  and  if  no  children,  the 
surviving  brothers  and  sisters  of  the  immediate  devisee?  We 
have   seen   that   it   was   not   a   defeasible   fee,  and  there  being  a 
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clevise  over  to  the  children,  if  any;  and  if  none,  to  the  survivow 
of  the  first  takers,  the  four  children  of  the  testator  took  either  9k 
life  estate  in  the  property  devised,-  and  at  their  death  it  passed 
under  the  will  to  their  children,  and  if  none,  to  the  survivors  of 
the  immediate  devisees,  or  they  were  to  take  in  the  event  the  im- 
mediate or  first  devisee  died  before  the  testator.  Did  the  testator 
Intend  to  give  to  his  four  children  a  life  estate  only?  This  is  the 
real  question  involved^  That  the  children  of  these  devisees  were 
to  tafie  under  the  will  in  a  certain  event  is  manifest,  and  the  sur* 
vivor,  if  there  was  no  children;  and  if  so,  was  the  event  upon 
which  the  survivors  were  to  take  the  death  at  any  time  of  the 
first  devisees  without  children,  or  was  the  testator  providing  for 
the  contingency  of  his  children,  or  some  of  them,  dying  before  the 
will  took  effect,  that  is,  before  his  death?  Was  he  providing  for 
some  one  to  take  in  the  event  one  or  more  of  his  children  died 
before  he  died?  The  will  of  the  testator  was  written  and  signed 
when  he  owned  land,  slaves,  stock  and  other  personal  estate,  in- 
cluding moneys,  choses  in  action,  etc.,  and  from  its  contents  he 
must  have  been  possessed  of  considerable  estate,  real  and  per- 
sonal. He  made  ample  provision  for  his  wife;  disinherited  his 
grandchild,  the  chila  of  a  deceased  daughter;  then  gave  his  en- 
tire estate  to  his  four  children,  naming  them,  subject  to  the  re- 
strictions and  exceptions  thereinafter  set  forth.  He  then  provided 
that,  as  to  his  two  daughters,  their  husbands  were  to  have  no  in- 
terest in  the  estate  devised  to  them,  either  in  the  principal  or 
profits,  and  then  makes  his  two  sons  his  executors,  with  direc- 
tions to  them  to  execute  faithfully  the  provisions  of  his  will.  It 
was  80  far  a  complete  instrument,  except  the  signing  and  attesta- 
tion, as  required  by  the  statute.  He  had  made  an  absolute  devise 
of  his  estate,  after  providing  for  his  wife,  to  his  four  living  chil- 
dren, with  the  restrictions  and  exceptions  as  to  the  interest  devised 
to  his  two  daughters,  by  which  their  husbands  were  excluded,  and 
appointed  his  executors.  The  will  seems  to  have  been  written  by 
one  of  more  than  ordinary  intelligence,  is  plain  and  undoubted  in 
its  meaning,  until  we  reach  the  7th,  and  last,  clause  of  that  instru- 
ment, that  seems  to  be  an  addenda  to  an  otherwise  complete  will. 
In  which  the  testator  attempts  to  provide  the  manner  in  which 
his  estate  is  to  go  on  the  happening  of  a  certain  contingency,  and 
that  is:  "In  case  of  the  death  of  either  of  my  children,  I  will 
that  their  said  interest  shall  go  to  their  children,  in  case  they 
have  any;  if  not  it  is  to  go  equally  to  my  four  living  children,  or 
the  heirs  of  their  body,  or  such  as  may  be  living." 

It  is  evident  that  the  draftsman  of  the  instrument  must  have 
known  how  to  create  a  life  estate,  and  equally  so,  we  think,  that 
the  testator  had  no  intention  of  limiting  the  devise  of  his 
moneys,  choses  in  action,  slaves  and  land,  to  a  life  estate  in  his 
four  children.  Instead  of  saying,  I  give  this  estate  to  each  of 
my  children  for  life,  and  then  to  their  children,  and  if  no  chil- 
dren, then  to  my  surviving  children.  If  such  was  the  purpose  of 
the  testator  the  draftsman  was  evidently  attempting  to  provide 
for  the  contingency  of  one  or  more  of  the  principal  devisees  dy- 
ing before  the  testator,  and  there  being  no  one  to  take,  then  he 
says:  **In  case  of  the  death  of  either  of  my  children,  I  will  that 
their  said  interest  shall  go  to  their  diildren,  if  any;  if  not  it  is  to 
be  equally  divided  between  my  four  living  children  or  their 
bodily  heirs.''  The  testator  w-an ted  his  four  living  children  to 
have  the  estate  and. not  his  grandchild,  and  the  thought  suggest- 
ing itself  that  some  of  his  children  might  die  before  he  did,  with- 
out children,  he  could  make  a  provision  by  which  he  could  secure 
the  estate  to  the.  surivvors.  Theresas  n6  dqsyise  to' either  of  the 
fourchildren,  and  when  they  should  die  to  th^ir  children,  for  this 
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would  be  but  a  life  estate .  There  was  no  devfse  to  John  G.  Willif, 
and  if  he  had  no  children,  or  died  without  children,  then  to  the 
survivors,  for  this  would  be  a  defeasible  fee.  It  was  simply  a. 
devise  over,  in  the  event  the  child  given  the  absolute  estate  wa» 
not  living  at  the  testator's  death  to  take  it.  In  that  event  his 
said  interest  was  to  go  to  his  childreti,  if  any,  etc. 

If  the  restrictions  and  exceptions  mentioned  in  the  third  clause 
of  the  testator's  will,  by  which  the  absolute  estate  is  devised  to 
the  testator's  four  children,  are  to  be  applied  to  the  seventh,  and 
last,  clause  of  the  will  it  can  make  no  differcince  in  the  construc- 
tion to  be  given  that  instrument.  "In  case  of  the  death  of  either 
of  my  children,  I  will  that  their  said  interest  shall  go  to  their 
children,  in  case  they  have  any."  The  death  of  the  testator's: 
four  children  was  an  event  that  must  certainly  happen,  and  the 
period  of  time  at  which  the  children  of  the  testator's  children 
were  to  take  is  the  important  inquiry. 

This  was  not  a  devise  over,  in  the  event  the  immediate  devi- 
sees died  without  children,  but  here  was  a  devise  first  to  the 
children  of  the  immediate  deviKee,  and  if  none  to  the  surviving 
brothers  and  sisters.  The  event  then  upon  which  the  devisee  was 
to  be  deprived  of  his  fee  was  not  his  dying  without  children,  be- 
cause the  devise  was  first  to  the  children,  and  if  none  then  to  the 
surviving  devisees,  sliowing  plainly  the  purpose  of  the  testator  to 
substitute  a  devisee  who  would  take  in  the  event  either  one  or 
all  of  his  children  should  die  before  he  did,  that  is.  the  child  or 
children  of  the  devisees  are  to  take,  and  if  none,  to  the  survi- 
vors. In  case  of  the  death  of  either  of  my  children,  I  will  that 
their  interest  shall  go  to  their  children,  leaving  out  the  second 
devise  over,  and  it  is  a  devise  first  to  the  child  ot  the  testator, 
and  in  case  of  his  death  the  said  interest  "shall  go  to  his  chil- 
dren." 

Now  if  this  creates  a  life  estate  in  the  immediate  devisee  then 
the  appellees  are  entitled  to  recover.  The  devise  over  to  tiie 
survivor  after  the  direct  devise  to  the  children  of  the  immediate- 
devisees  can  not  affect  the  construction  of  this  provision  of  the 
will.  It  is  equivalent  to  a  devise  to  A,  and  if  he  is  not  living  to 
B,  and  if  B  is  dead  to  C.  If  A  is  living  at  the  death  of  >he 
testator,  neither  B  nor  C  can  take,  because  A  survives  the 
testator,  and  is  ready  to  take  the  estate.  A  devises  to  B,  and 
f  he  should  die  without  children,  to  C,  the  event  upon  which 
C  takes  is  the  death  of  B  without  children,  and  is  a  defeasible 
fee,  but  such  is  not  the  provision  of  the  will  before  us.  Illustra- 
tions or  examples  of  the  various  rules  of  construction  in  cases  of 
wills  are  to  be  found  in  the  cas«!  of  Edwards  v.  Edwards,  15 
Beavan,  357,  and  relied  on  by  counsel  for  the  appellee  in  this  case^ 
The  first  of  the  four  classes  of  cases  is  "that  of  a  simple  gift  to 
A,  and  if  he  should  die  then  to  B."  The  second  is  "that  of  a 
gift  to  A,  and  if  he  should  die  without  children,  then  to  B." 
Third,  "A  gift  to  one  for  life,  and  after  his  death  to  A,  and  if 
A  should  die  then  to  B."  Fourth,  "A  gift  to  ont?  for  life,  and 
after  his  death  to  A,  and  if  A  should  die  without  leaving  a 
child,  to  B." 

If  the  appellees  are  entitled  to  recover  this  case  must  be 
brought  within  either  the  second  or  third  class  of  eases.  It  can 
not  be  brought  under  the  second  clause,  because  in  that  class  the- 
flrst  devisee  takes  the  fee,  if  at  his  death  he  has  a  child  or  chil- 
dren, and  his  children  when  he  dies  take  from  him  and  not  under 
the  will.  Here  the  children  of  the  immediate  devisees  are  to  take 
under  the  will  upon  the  happening  of  a  contingency,  and  that 
contingency  is    tbe   death   of   the  immediate   devisee   before  the 
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death  of  the  testator.  This  case  can  not  come  under  the  third 
class,  because,  for  the  reason  already  given,  there  was  no  inten- 
tion on  the  part  of  the  testator  to  create  a  life  estate. 

In  the  case  of  Edwards  v.  Edw^ards  a  life  estate  was  first 
carved  out  by  the  testator  and  given  to  B  absolutely,  but  if  he 
should  die  Without  children,  then  to  B*s  brother.  B  survived 
the  life-tenant,  and  it  was  held  that  he  took  an  absolute  estate. 
This  is  really  an  authority  against  the  construction  given  the 
will  below,  although  the  cases  are  not  analogous,  for  it  is  to  be 
assumed  that  these  devisees  had  only  a  life  estate  it  ends  the 
controversy,  and  the  judgment  below  should  be  affirmed.  > 

In    the    case   of    O'Mahoney   v.    Burnett,    English    and    Irish  *ft 

Appeals,  388,  the  bequest  was  to  A,  and  if  he  should  die 
unmarried  or  without  children,  to  B,  and  it  was  held  to  be 
an  absolute  gift  to  A  defeasible  by  the  gift,  and  in  the  event  of 
his  dying  at  any  time  unmarried  or  without  children.  The 
devise  in  Edwards  v.  Edwards  was  questioned  to  some  exterft  by 
all  the  judges  in  the  case  of  O'Mahoney  v.  Burnett,  hul^we  see 
no  reason  for  controverting  the  rules  laid  down  in  tWcT^^ase.  In 
O'Mahoney  v.  Burnett  there  was  no  devise  to  the  cHiklren  of  the 
first  devisee,  but  a  fee  to  the  first  taker,  to  be  defeated  if  he  died 
unmarried  or  without  children. 

This  case  comes  under  the  first  class  of  cases  mentioned  in 
£dwards  v.  Edwards.  The  devise  first  to  A,  if  he  should  die, 
then  to  B,  and  if  B  should  be  dead,  to  C.  First,  to  the  imme- 
diate devisees  cf  the  testator,  in  case  thej'  should  die;  then  to 
their  children,  in  case  they  have  any;  if  not,  it  is  to  go  to  the 
surviving  devisees.  If  the  devise  to  the  children  had  been 
omitted  and  the  delvse  had    read  '*in  case  of  the  death  of   either  ;:^^  ^.* 

of  my  children,    then  to  the  survivors,"  the  in-tefttidn  of   th^.tes*  **  '        ^ 

tator  as  to  the  time  would  necessarily  refer  to  his  ovm^fdeiith. 

Cases  may  be  found  in  the  English  reports  controverting  this 
rule,  and  at  variance  with'  the  rule  in  this  State  as  to  the  time  at 
-w'hich  an  estate  is  to  vest, or  the  devisee  to  be  divested  of  his  title, 
but  it  must  be  recollected  that  the  effort  of  the  courts  in  this 
country,  wiien  not  inconsistent  with  the  intention  of  tiie  testator, 
is  to  prevent  the  title  to  real  estate  from  remaining  contingent, 
and  unless  there  are  plain  indications  of  a  contrary  intent  to  hold 
the  title  vested  in  those  claiming  under  the  will  or  gift,  and  we 
can  not,  when  looking  to  the  provisions  of  this  entire  will,  hold 
that  the  prime  objects  of  tlie  testator's  bounty  were  to  be  confined 
to  a  life  estate  in  all  the  property,  real,  personal  and  mixed, 
devised  to  them. 

In  the  case  of  Ware  v.  Watson  the  testator  had  three  sons  and 
three  daughters.  He  divided  his  estate  into  six  shares,  with  the 
direction  that  each  son's  portion  should  he  paid  to  them  as  soon 
as  convenient  after  the  testator's  death,  and  provided  **that  if 
any  son  died  witliout  having  issue  living  at  his  death,  the  share 
intended  for  the  son  should  accrue  to  the  survivors  of  the  testa- 
tor's children,"  etc.  This  provision  was  omitted  from  the  devise 
to  bis  daughters,  and  the  court,  looking  to  the  entire  will,  held 
that  the  shares  of  the  sons   surviving  vested   absolutely  at  the  ', . 

<leath  of  the  testator.     (7  DeGex,  M.  &  G.,  247.)  X 

This  last  case  is  much  stronger,  and  goes  further  in  support   of  ^ 

the  appellant's  claim,  although  an   English   case,    than   any   we  > 

have  been  able  to  find,  and  still  we  think,  when  looking  to  the 
whole  will,  such  was  the  testator's  intention. 

Neither  the  case  of  Farthing  v.  Allen,  2  Maddock's  Chancery, 
&3^  or  that  of  Child  v.  Giblett,  3  Myle  &  Keene,  281,  sus- 
tain the  right  of  recovery   in   the  appellees.     In  the  last-named 
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case  the  testator  devised  his  estate  in  equal  portions  to  his 
two  daughters,  and  in  the  case  of  the  death  of  either,  to  the 
survivor,  and  in  the  event  of  their  marrying  and  haying  children, 
then  to  the  child  or  children  of  them  or  the  survivor,  if  they 
attain  the  ap:e  of  twenty-one  years;  but  if  not,  then  among  the 
children  of  iPaul  Giblett.  The  question  presented  in  that  case  was 
whether  the  two  daughters  surviving  the  testator  took  an  abso- 
lute estate  at  his  death  or  an  estate  for  life,  the  general  rule 
being  that  where  the  devise  is  to  the  survivor,  in  the  case  of  the 
death  of  one  of  the  devisees,  it  means  the  death  of  the  testator. 
The  court  said  it  was  qualified  by  the  devise  over  to  the  children 
of  Paul  Giblett. 

Where  there  is  an  absolute  devise  to  several,  under  which  the 
deviseesor  donees  would  be  entitled  to  the  possession  at  the  death 
of  the  testator,  with  the  proviso  that  if  either  should  die.  then 
to  the  survivors,  it  is  a  universal  rule  that  the  survivorship 
refers  to  the  death  of  the  testator,  but  where  the  gift  is  to  take 
effect  after  the  termination  of  a  particular  estate,  the  survivorship 
applies;  to  those  who  survive  the  period  of  distribution,  that  is, 
the  termination  of  the  particular  estate.  (Wren  v.  Hyne's 
adm'r,  2  Met.,  129.)  In  Birney  v.  Richardson,  5  Dana,  424, 
Richardson  devised  his  estate  to  his  widow  during  widowhood, 
and  if  she  married,  then  t-o  his  several  children;  but  if  either 
should  die  without  children,  then  his  or  her  part  to  go  to  the 
surviving  children.  It  was  held  that  the  children  living  at  the 
marriage  of  the  widow  took  the  absolute  estate,  not  defeasible  at 
their  death  at  any  time  without  children.  In  discussing  that 
case  this  court  said:  "Had  the  bequests  been  direct  and  immedi- 
ate to  the  testator's  children  as  tenants  in  common,  then  the  only 
question  as  to  dying  without  issue  would  have  been  whether  it 
meant  a  death  in  the  testator's  lifetime,  or  at  any  time,  however 
remote.  And  nothing  else  appearing  to  aid  in  the  interpretation, 
the  law  would  incline  to  construe  'dying  without  issue*  as  mean- 
ing the  death  of  the  legatee  without  issue  in  the  testator's  life- 
time. But  when  the  gift  is  not  immediate,  but  in  remainder,  and 
there  is  a  bequest  over  on  the  legatee's  death  alone,  or  death 
without  issue,  the  inquiry  will  be  enlarjjed,  and  in  such  a  case 
the  simple  unexplained  Avords,  dying  without  issue,  will  be  con- 
strued as  meaning  the  death  of  the  legatee  after  that  of  the  tes- 
tator, and  before  the  time  of  distribution,  or  when  the  legacy 
may  be  reduced  to  possession." 

In  the  present  case  there  was  no  remainder  interest  in  the  four 
living  children,  but  the  absolute  estate  devised  without  any  par- 
ticular estate  intervening,  and  a  substitution  of  other  devisees  by 
the  testator  in  the  event  his  children,  or  any  of  them,  died  be- 
fore he  did.  (^an  there  be  any  doubt  but  thnt  the  testator  in- 
tended his  children  to  take  the  estate  in  the  event  they  survived 
him?  It  is  insisted  by  counsel  that  his  purpose  was  to  invest 
the  four  children,  who  were  the  objects  of  his  bounty,  with  an 
estate  for  life  only,  with  the  fee  in  their  children,  if  they  had 
any,  and  if  none,  to  the  survivors  of  the  tenants  in  common. 
Such  is  not  a  proper  construction  of  -the  will  of  the  testator.  It 
might  be  argued,  if  required,  in  support  of  the  conclusion 
reached  that  the  language  used  in  the  latter  part  of  the  seventh, 
and  last,  clause  of  the  will  sustains  the  construction  heretofore 
given  that  instrument.  The  testator  had  but  four  children  when 
the  devise  was  made,  all  of  whom  were  living  at  his  death,  and 
in  making  provision  for  those  whom  he  decreed  should  be  the 
recipients  of  his  bounty  (having  disinherited  his  grandchild)  after 
saying  **that  in  case  of  the  death  of  either  of  my  children,  I  will 
that  their  said  interest  h^hall  go  to  their  children,  if  they  have 
any,*'  he   then  proceeds   to  say:  -'If  not,  it  is  not  to  go  equally 
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to  my  four  living  children  or  the  heirs  of  their  body,  or  such  as 
may  be  living."  Living  when?  At  the  death  of  the  testator. 
His  four  living  children  were  to  take,  and  he  was  providing  for 
the  contingency  of  their  being,  by  reason  of  death,  prevented 
from  accepting  his  bounty.  The  seventh  clause  is  awkwardly 
written,  but  the  entire  will,  properly  construed,  gave  to  the  four 
children  who  survived  their  father,  the  testator,  the  fee  simple 
and  absolute  title  to  the  moneys,  choses  in  action,  stock  and 
lands  devised  to  them  by  his  last  will. 

The  judgment  below  is,  therefore,  reversed  and  remanded,  with 
directions  to  sustain  the  demurrer  of  appellants  to  the  two  peti- 
tions and  for  proceedings  consistent  with  this  opinion. 


LUEN   V.    WILSON. 

(Filed  April  16,  1887.) 

1.  Cham i)erty— Where  one  has  couveyed  property  adversely  held  he  can  not^ 
without  first  rescindinf?  or  abandoning  the  contract  in  good  faith,  be  heard 
to  say  it'WAfi  cbampertous  and  can  not  affect  him. 

In  this  action  of  ejectment  the  defendant  offered  in  evidence  a  deed  exe- 
cuted by  the  plaintiff  conveying  the  property  in  controversy  to  another. 
The  plaintiff  objected  upon  the  ground  that  the  deed  was  champertous  and 
the  court  rejected  it  upon  that  ground,  thus  deciding,  in  effect,  that  the  de- 
fendant, who  was.  by  his  evidence,  relylnj;  upon  adverse  possession  to  defeat 
a  recoveiT',  was  in  the  adverse  possession  nf  the  land  when  the  deed  was  exe- 
cuted. Hold— That  this  was  a  question  for  the  jury,  but  that  aside  from  thia 
the  deei  should  not  have  been  rejected  for  the  reason  that  the  plaintiff  could 
not  be  heard  to  say  that  his  deed  was  champertous. 

2.  Ejectment— Where  in  an  action  of  ejectment  both  parties  are  claiming^ 
under  the  same  thlid  party,  it  is  suffici'^nt  for  the  plaintiff  to  show  a  deriva- 
tion of  title  from  hiu),  and  it  is  not  necesstiry  that  he  should  trace  his  title- 
hack  to  the  Commonwealth. 

J.  F.  &  C.  H.  Fisk  for  appellant. 

H.  P.  Whittalcer  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  action  of  ejectment  was  instituted  by  the  appellee.  Roth- 
well  Wilson,  against  the  appellant,  John  Luen,  on  May  7,  1884, 
to  recover  a  lot  in  the  city  of  Covington.  The  evidence  sho^vs 
that  one  Hunter  conveyed  it  to  Joseph  H.  and  E.  Taylor  in  1853; 
and  that  the  Taylors  deeded  it  to  the  appellee,  Wilson,  on  Feb- 
ruary 10,  186(). 

The  appellant,  Luen,  held  a  claim  against  it  for  a  street  improve- 
ment, and  in  1875  brought  an  action  to  enforce  his  lien,  the  Tay- 
lors alone  being  defendants  to  it  and*  proceeded  against  as  non- 
residents. A  judgment  was  obtained,  the  property  sold  and  pur- 
chased by  Luen,  and  on  June  U,  1878,  it  was  conveyed  to  him  by 
a  commis.sioner's  deed. 

The  testimony  does  not  manifest  or  place  beyond  all  doubt  the 
identity  of  the  property  in  contest,  but,  in  our  opinion,  when  con- 
sidered as  a  whole  it  shows  that  the  lot  conveyed  by  the  Taylors 
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to  Wilson  and  described  in  the  petition,  is  the  same  as  that  deeded 
by  the  commissioner  to  Luen,  and  now  claimed  by  him. 

It  is  urged  that  tlie  appellee  was  not  entitled  to  a  recovery 
because  he  did  not  exhibit  or  trace  his  title  back  to  the  Common- 
wealth. Both  parties  are,  however,  claiming  under  the  same 
third  party,  and  in  such  a  case  it  is  sufficient  to  show  a  deriva- 
tion of  title  from  him.     (2   Oreenleaf  on  Evidence,  section  807.) 

It  appears  that  Luen  took  possession  of  the  property  several 
years  before  h^  obtained  his  commissioner's  deed,  possibly  so  long 
before  that  he  may  have  held  it  for  fifteen  years  before  this  action 
was  brought;  and  it  is,  therefore,  claimed  that  he  had  a  posses- 
sory title  to  it,  and  was  under  the  statoite  of  limitation  entitled 
to  hold  it  .  This  is  not  clearly  shown  by  the  testimony,  how- 
ever, but  if  it  were,  yet  adverse  possession  is  not  pleaded;  and  it 
is  evident,  as  the  jury  found  in  their  special  verdict,  that  he  took 
possession  merely  because  he  had  a  lien  on  it,  and  with  the  inten- 
tion of  enforcing  it  when  the  owner  should  appear. 

Moreover,  the  bringing  of  the  suit  for  the  enforcement  of  his 
lien  dissipates  this  ground  of  defense  even  if  it  had  been  set  up 
by  pleading. 

As  the  Taylors  had  parted  with  the  title  long  before  Luen 
brought  his  action  to  enforce  his  lien,  it  of  course  follows  that 
he  acquired  none  by  his  commissioner's  deed. 

There  is  but  one  other  question  necessary  to  be  considered.  It 
Is  fatal,  however,  tn  the  judgment  rendered  below. 

Upon  the  trial  the  appellant  offered  to  introduce  in  evidence, 
and  for  the  purpose  of  defeating  a  recovery  by  the  appellee,  a 
deed  made  by  the  latter  on  September  17,  1883,  to  one  Pat- 
ton  to  the  property  in  contest,  and  which  had  been  duly 
acknowledged  and  recorded.  The  court  rejected  it,  and  refused 
to  let  the  appellant  show  by  a  witness  that  it  covered  the 
property  in  dispute.  This  ruling  was  doubtless  ba.sed  upon  the 
ground  that  the  deed  was  champertous,  and,  therefore,  void.  It  is 
true  that  the  appellant  was  by  his  evidence,  but  not  by  plea, 
relying  upon  adverse  possession  to  defeat  a  recovery;  and  the 
testimony  already  offered  tended  to  show  such  holding  by  him 
At  the  date  of  the  deed  to  Patton.  By  its  rejection,  however,  the 
court  in  effect  decided  that  Luen  was  in  the  adverse  possession  of 
the  land  when  it  was  executed.  This  was  a  question  for  the  jury, 
but  aside  from  this  it  should  not  have  been  rejected. 

Prima  facie  it  passed  the  title  to  Patton,  and  W^ilson,  w^hen  he 
brought  the  action,  had  no  right  to  sue. 

It  is  said,  however,  that  under  the  statute  it  was  absolutely 
void.  It  is  true  that  section  2,  chapter  2  of  the  General 
Statutes  provides  that  all  sales  of  conveyances  of  land  at  the 
time  adversely  held  shall  be  void;  but  it  must  be  considered  in 
connection  with  section  4  of  the  same  chapter,  which  provides 
who  may  prove  this  in  bar  of  an  action. 

It  says : 

"The  person  in  the  adverse  possession,  according  to  the  pro- 
visions of  the  second  and  third  sections  of  this  chapter,  his  per- 
sonal representatives,  heirs  or  assigns,  or  the  person  under  whom 
such  occupant  claims  or  holds,  his  personal  representatives, 
heirs  or  assigns,  may  give  in  evidence  under  the  general  issue, 
or  may  pleacl  the  sale  or  purchase  of  any  pretended  right  or  title 
in  violation  of  the  second  section  of  this  chapter,  or  any  contract 
or  ajjreement  mn,de  in  violation  of  the  third  section  of  this  chap- 
ter, in  bar  of  any  suit  or  action  against  them  to  recover  the 
possession  or  title  to  the  land  so  held.'^ 

Here  Patton  is  not   suing  for  the   property,  but  the  grantor  in 
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the  deed  to  him;  and  when  the  defendant  oilers  it  in  evidence 
to  defeat  a  recovery  the  grantor,  and  not  the  party  in  possession, 
says  it  is  champertous,  and,  therefore,  void  and  inadmissible  as 
testimony.  The  party  in  the  adverse  possession  does  not  oflPer  it 
as  showing  a  champertous  sale;  but  when  it  appears  from  it  that 
the  plaintiff  has  no  title,  he  says  that  it  is  champertous,  and  It 
can  not,  therefore,  affect  me. 

It  has  been  held  by  this  court  in  more  than  one  case  that  if 
one  who  has  previously  sold  land  to  another  iieeks  to  recover,  he 
can  not  maintain  his  action  upon  the  ground  that  the*  sale  was 
champertous.  The  champertous  contract  must  be  abandoned  or 
rescinded  in  good  faitli  before  he  brings  his  action.  (Hobson  v. 
Hendrick,  MS  opinion,  Nov.  12,  1885;  Harman,  &c.  v.  Brewster, 
&c.,  7  Bush,  355.) 

In  the  case  now  before  us  there  is  iiothing  showing  that  this 
had  been  done.     In  fact  it  is  not  so  contended. 

Wilson    can  not  prosecute  the  action  for  the  benefit  of  Patton. 

In  such  case  the  appellant  can  rely  upon  the  still  existing 
champertous  contract.  The  law  of  champerty  was  intended  as  a 
shield  to  the  possession,  and  not  as  a  weapon  of  offense;  as  a 
defense  to  the  lemedy  sought  by  a  plaintiff;  and  a  grantor,  after 
he  has  conveyed  property  adversely  held,  can  not,  without  first 
rescinding  or  abandoning  the  contract  in  good  faith,  be  heard  to 
say  that  it  was  champertous,  and  it  can  not,  therefore,  affect  me. 
This  is  the  right  of  the  occupant;  and  his  protection  was  clearly 
the  aim  of  the  statute. 

It  results  that  the  lower  court  erred  in  rejecting  as  evidence, 
upon  behalf  of  the  appellant,  the  deed  to  Patton  and  the  testi- 
mony showing  that  it  covered  the  lot  in  contest;  and  the  judg- 
ment is  reversed,  with  directions  to  grant  a  new  trial  anci  for 
further  proceedings  consistent  with  this  opinion. 


ROBERTS  V.  HOSKINS'  ADM'R. 

(Filed  April  23,  18^7.) 

A  vendee,  who,  hariDg  paid  part  of  the  purchase  inonpy,  was  Bued  for  the 
unpaid  balance,  made  bis  answer  a  cross  petitioii,  sought  a  rescission  of  the 
tx>Dtract  and  a  sale  of  the  land  to  repay  the  purchase  money  he  had  paid. 
He  died  pending  the  action  and  his  cross  petition  was  revived  in  the  name  of 
bis  administrator,  and  a  jud^rment  rendered  cHncelinff  the  contract.  Held— 
That  the  cross  petition  should  have  been  revived  In  the  name  of  the  heirs  as 
well  as  of  the  administrator. 

Carroll  A  Barbour  for  appellant. 

John  D.  Carroll  and  Wm.  M.  Cravens  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant,  Roberts,  executed  to  Hoskins  a  bond  for  title  to 
a  certain  tract  of  land,  and  for  which  the  appellee's*  intestate 
gave  his  notes  and  paid  part  of  the  purchase  money.  The  wife  of 
Roberts  owned  the  land  in  her  own  right  and  died  leaving  chil- 
dren,  who  took  the  land  by  descent  from   their   mother.     The 
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death  of  the  wife  left  Roberts  tenant  by  the  curtesy,  and  he, 
having  signed  the  notes  for  the  purchase  money  to  Harford,  the 
latter  brought  suit  against  Hoskins  to  enforce  the  contract. 
Hoskins  died  leaving  children,  but  before  his  death  had  answered 
the  suit  of  Harford,  setting  up  the  defect  in  the  title  and  asking 
for  a  cancelation  of  the  contract  and  a  sale  of  Roberts*  life  estate 
in  the  land  to  repay  the  purchase  money  and  its  interest.  At 
Hoskins'  death,  after  answer,  his  answer  being  made  a  cross- 
petition,  the  cross-petition  was  revived  in  the  name  of  his  admin- 
istrator, and  a  judgment  rendered  canceling  the  contract  and 
subjecting  the  curtesy  of  Roberts  to  the  payment  of  the  money 
paid  by  Hoskins  in  his  lifetime. 

Roberts'  complaint  is  that  the  cross-petition  of  Hoskin^  should 
have  been  revived  in  the  name  of  his  children  as  well  as  his 
administrator.  The  title,  if  any  acquired,  passed  from  Hoskins 
to  his  heirs  at  law,  and  in  order  to  divest  them  of  title  and  sell 
this  realty,  they  were  necessary  parties.  It  is  urged  that  Hoskins 
had  no  title,  and  acquired  none  by  his  bond.  It  is  true  tliat 
Roberts  had  no  title  at  the  time  he  sold,  but  the  death  of  his  wife^ 
made  him  a  tenant"  for  life,  and  Hoskins  i-ought  to  subject  that 
on  the  idea  that,  to  tlie  extent  Roberts  had  acquired  title,  the 
land  was  subject  to  sale  to  repay  him  what  he  had  advanced  on 
the  purchase.  It  was  an  equitable  lien  created  by  reason  of  the 
inability  of  Roberts  to  make  his  title  perfect.  That  title  the 
children  might  have  occupied  if  beneficial  to  them  in  preference 
to  a  personal  judgment.  While  the  reasons  for  a  rescision  are 
palpable,  the  vendee  or  his  heirs  are  necessary  parties.  The 
intestate,  Hoskins,  held  through  bond  for  title,  and  the  rescission 
could  not  be  made  without  the  heirs  of  Hoskins  were  before  the 
court.  The  judgment  is  in  every  respect  a  rescission  of  the  con- 
tract for  the  sale  of  land  between  these  parties. 

The  judgment  is,  therefore,  reversed,  with  directions  to  make- 
the  children  of  Hoskins  parties,  plaintiffs  or  defendants,  to  the 
cross  petition  and  for  proceedings  consistent  with  this  opinion. 


SEELEY  V.  MITCHELL'S  ASS'EE,  &c. 
(Filed  April  23,  1887.) 

1.  Partnership  land— Mortjrage— Land  conveyed  to  members  of  a  copartner- 
ship as  tenants  in  common,  but  purchased  with  coparrnership  funds  and 
used  for  coparrnersbip  purposes,  is  trear^ed  in  equity  as  copartnership  prop- 
erty, and  the  creditors  of  the  copartnership  are  entitled  io  priority  of  pay- 
ment out  of  it  in  preference  to  the  creditors  of  the  individual  members  of 
the  firm.  But  if  one  member  of  the  copartnership  mortirapes  his  apparent 
interest  as  tenant  in  common  of  such  land  for  a  consideration  paid  liim  at 
the  time,  the  mort»ragee  liavinfiC  no  notice  of  the  character  of  the  property  in 
equity  as  onpartnershippmpHrty,  he  is  entitled  to  hold  it  under  bis  mort- 
gasre  in  preference  to  the  rartnership  «r  its  creditors. 

2.  Judicial  sal^-s  -Lis  pendens  -C.  executed  a  mtirtgnge  to  M.  after  a  judg- 
ment in  favor  of  R.,  for  the  enforcement  of  n  \Wn  upon  the  same  property> 
had  lieen  rendered  R.  assiirned  his  juds^ment  to  S.  In  an  action  to  which 
both  M.  and  y.  were  parries  S.  ger.  up  the  judgment  lien  which  R.  had  as- 
signed to  him,  and  a«5ked  for  its  enforcement,  and  M.  thereupon  asserted  hia 
mortgage  lien,  ai  d  asked  for  its  enforcement,  suliject  to  the  judgment  lien 
of  S.    'Fending  this  action    S.  had   the  property  sold  under  the  judgment 
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which  was  asMgned  to  him,  and  became  the  purchaser,  and  in  response  to 
M. 's  pleading,  asserting  a  lien,  he  claims  the  property  absolutely.  Held— 
That  the  conduct  of  S.  must  be  held  to  hare  been  an  abandonment  of  his 
right  to  enforce  his  judgment,  save  in  this  action,  and  he  can  not  now  be 
heard  to  say  that  M.  acquired  bis  lien  pendente  lite. 

Wright  &  McElroy  for  appellant. 

Bodes  &  Settle  and  Edward  W.  Hines  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

We  can  not  review  the  accounts  between  the  appellant,  E.  H. 
Seeley,  and  D.  B.  Campbell  a.s  partners,  composing  the  firm  of 
Campbell  &  Seeley,  because  Campbell  is  not  a  party  to  this  ap- 
peal.    They  are,  therefore,  not  now  involved. 

The  deecf  of  Campbell  to  Seeley  to  an  undivided  one-half  of  the 
mill  property  was  dated  and  acknowledged  in  February,  1881,  and 
recorded  on  March  8,  1881. 

The  mortgage  given  1o  Mrs.  Whitehead  by  Campbell  upon  the 
remaining  half  was  executed  on  March  24,  1881.  and  that  to  Albert 
Mitchell  on  the  succeeding  day. 

The  appellant,  Seeley,  now  contends  that  for  advancements 
made  by  him  to  the  Arm  of  Campbell  <fe  Seeley,  and  for  its  in- 
debtedness to  him  and  to  its  creditors,  he  has  a  lien  superior  to 
that  of  the  mortgagees  upon  the  lialf  interest  so  mortgaged. 

It  is  not  contended  that  the  partnership  existed  prior  to  the 
time  of  the  conveyance  by  Campbell  to  Seeley.  It  is  not  shown 
that  any  Arm  indebtedness  was  created  or  any  firm  business 
transacted  prior  to  the  time  when  the  mortgages  were  executed, 
unless  in  a  single  instance,  and  the  debt  which  may  then  have 
been  created  was,  sometime  after  its  inception,  embraced  with 
other  debts  in  a  joint  note,  nearly  all  of  which  was  subsequently 
paid  off  with  firm  means,  and,  iii  any  event,  it  does  not  appear 
that  the  mortgagees  when  they  became  such,  knew  of  the  exist- 
ence of  the  firm,  if  indeed  it  was  then  in  being. 

In  Jones  on  Mortgages,  volume  1,  sections  119  and  120,  it  is 
said : 

**  Land  conveyed  to  members  of  a  co-partnership  as  tenants  in 
common,  but  purchased  with  co-partnership  funds  and  used  for 
co-partnership  purposes,  is  treated  in  equity  as  co-partnership 
property.  The  creditors  of  the  co-partnership  are  in  such  case 
entitled  to  priority  of  payment  out  of  it  in  preference  to  the 
creditors  of  inxlividual  members  of  the  firm.  But  if  one  member 
of  the  co-partnership  mortgages  his  apparent  interest  as  tenant 
in  common  of  such  land  for  a  consideration  paid  him  at  the  time, 
as,  for  instance,  for  a  loan  of  money,  the  mortgagee  having  no 
notice  of  the  character  of  the  property  in  equity  as  co-partner- 
ship property,  he  is  entitled  to  hold  it  under  his  mortgage.  He 
may  rely  upon  the  legal  effect  of  the  conveyance  to  his  mort- 
gagor, and  upon  bis  apparent  title  upon  record.  *  *  *  A 
mortgage  made  by  a  partner  of  his  interest  in  partnership  real 
estate,  to  one  who  knows  it  to  be  such,  is  not  a  mortgage  of  the 
partner's  undivided  interest  in  such  real  estate,  but  of  his  inter- 
est in  the  portion  mortgaged,  after  the  payment  of  the  firm  debts, 
upon  a  settlement  of  the  partnership  accounts.''  Boone  on  the 
Law  of  Mortgages,  section  26,  is  to  tiie  same  effect. 

If  a  mortgagee  takes  a  mortgage  with  knowledge  of  facts, 
which  make  the  property  in  equity  assets  of  a  firm,  then  he  can 
not  ask  to  stand  m  front  of   those   who  have  a  right  to  have  it 
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applied  as  partnership  assets.  He,  however,  holds  as  a  pur- 
chaser, and  if  he  had  no  notice  that  it  was  partnership  real  estate, 
then  there  is  no  prevailing  equity  in  favor  of  the  partnership  or 
its  creditors.  It  might  properly  be  held,  perhaps,  that  the  con- 
tinued use  of  the  property  by  the  partnership  is  notice  of  its 
equitable  right  in  it;  but  in  the  ease  now  presented  it  does  not 
appear  that  the  mortgagees  knew,  when  their  mortgages  were 
executed,  that  the  firm  of  Campbell  &  Seeley  was  using  the  prop- 
erty, or  even  that  such  a  firm  existed. 

This  is  not  all,  however.  It  is  not  averred  in  the  pleadings  that 
it  was  then  in  existence  even. 

The  appellant,  Seeley  (a  defendant  below),  in  his  amended 
answer,  says: 

**  After  his  purchase  of  an  undivided  half  interest  in  the  four 
acres  of  ground  and  appurtenances,  known  as  the  D.  B.  Camp- 
bell mill  propety,  this  defendant  and  D.  B.  Campbell  conducted 
and  run  said  mill  in  partnership,  under  the  firm  name  of  Camp- 
bell &  Seeley,  and  bought  timber,  sawed  it  up  into  lumber  and 
conducted  the  general  business  of  a  sawmill." 

This  is  the  extent  of  his  averment  upon  this  point.  He  says 
that  the  partnership  was  formed  after  the  purchase  of  the  half 
interest  in  the  property.  But  whether  immediately  or  how  soon 
after  is  not  stated. 

In  view  of  the  rule  that  the  statement  must  be  regarded  most 
strongly  against  the  pleader,  we  can  not  construe  this  As  amount- 
ing to  an  averment  that  the  partnership  was  formed  prior  to  the 
execution  of  the  mortgages,  which  were  executed  soon  after  the 
conveyance  by  Campbell  to  Seeley;  and  there  is  neither  aver- 
ment nor  any  evidence  showing  that  the  property  had  been 
devoted  to  partnership  use  prior  to  the  execution  of  the  mort- 
gages, or  that  the  mortgagees  so  knew,  or  were  even  aware,  that 
such  a  firm  as  Campbell  &  Seeley  existed. 

Neither  the  deed  from  Campbell  to  Seeley  nor  the  mortgage  to 
Mrs.  Whitehead  gave  such  notice.  The  latter  merely  recited 
that  the  property  was  ** owned  by  Campbell  &  Seeley." 

The  judgment  giving  the  mortgagees  priority  as  to  the  mill 
property  is  correct. 

One  other  question  remains  to  be  considered. 

The  mortgage  to  Mitchell  also  embraced  a  tract  of  land  known 
as  '*Kopley  Knob."  In  his  petition,  however,  he  did  not  de- 
scribe it  or  ask  that  his  lien  be  enforced  against  it.  The  answer 
of  Seeley,  however,  and  which  was  a  cross  petition  against 
Campbell,  set  up  a  mortgage  lien  of  $1,500  on  tjie  '*knob"  in  his 
favor  elder  to  that  of  Mitchell.  It  subsequently  appeared,  how- 
ever, that  it  was  settled.  It  also  averred  that  one  Rodes  had  a 
mortgage  lien  upon  the  '*knob, '*  then  in  the  form  of  a  judgment, 
and  that  '*said  Rodes  has  assign^a  ».nd  transferred  said  lien,  or 
will  assign  and  transfer  saidlieYi  iX5d'ginent,.to  this  defendant;" 
and  claimed  that  it  was  superior  to  the  mortgage  liens  of 
Mitchell  and  Mrs.  Whitehea-d  and  asked  its  enforcement  and 
the  sale  of  the  *'knob"  to  pay  it. 

This  pleading  wa«  filed  on  June  19,  1882.  Sjjbsequently  the 
Mitchell  lien  was  set  up  as  to  the  **knob"  and  its  enforcement 
asked,  subject,  however,  to  tbe  lien  of  Seeley  for  the  Rodes  judg- 
ment. He,  however,  in  response  to  it,  claimed  the  property  by 
reason  of  the  following  facts: 

The  Rodes  judgm'etit  was  rendered  on  February  12,  1878.  A 
supplemental  judg^'eiit,  directing  the  execution  of  the  first  one, 
was  entered  <m  Octwher  29,  1880.  Seeley  appears  to  have  purchased 
it  j)rior  to  the  jfilin^  of  his  answer  on  June  19,  1882,  in   this  suit, 
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but  it  was  not  aHsigned  to  him  until  August  1,  1882.  Neither 
Mitchell  nor  the  party  to  whom  he  has  assigned  his  debt  were 
parties  to  it. 

After  Seeley  had  thus  set  up  his  lien  for  it  in  this  suit  and 
asked  a  sale  of  the  property  to  pay  it,  and  while  it  was  pending, 
and  on  August  28,  1882,  he  had  the  **knob^^  land  sold  under  the. 
Bodes  judgment;  purchased  it;  had  the  sale  confirmed,  and  a 
deed  made  to  himself.  He,  therefore,  now  claims  it  absolutely, 
and  resists  a  sale  of  it  in  this  action. 

It  is  true  that  the  Mitchell  mortgage  was  executed  after  the 
rendition  of  the  Bodes  judgment,  and  it  is,  therefore,  said  that 
there  was  a  lis  pendens  when  Mitchell  obtained  it.  The  Bodes 
judgment  was.  however,  allowed  to  lie  for  nearly  five  years  with- 
out any  step  being  taken  to  enforce  it,  and  when  it  was  done  the 
owner  of  it  was  asserting  it  in  another  suit  with  anothe;*  lien 
creditor  as  the  superior  lien,  and  asking  ih  that  suit  that  the  prop- 
erty be  sold  to  pay  it.  This  he  had  voluntarily  done,  because 
when  he  set  up  the  lien  the  other  lien  creditor  was  not  asserting 
his  lien  as  against  this  property.  The  question  of  priority  of 
lien  had  been  raised  by  Seeley  himself,  and  was  pending  before  the. 
sale  of  the  property  under  the  Bodes  judgment.  It  is  true  that  the 
assignee  of  Mitchell  did  not  become  the  owner  of  the  Mitchell 
debt  until  after  the  purchase  of  the  land  by  the  appellant,  but  he 
stepped  into  the  shoes  of  his  assignor. 

The  parties  had  a  right  to  believe  that  the  question  of  lien 
would  be  settled  in  this  suit.  The  appellant,  Seeley,  had  asked 
this  very  thing.  To  say  now  that  he  is  entitled  in  equity  to  hold 
the  property  as  the  owner,  by  virtue  of  his  purchase  under  the 
Bodes  judgment,  would  allow  him  to  profit  by  his  own  conduct, 
which  was,  at  least,  misleading  to  the  other  party.  The  latter 
had  a  right  to  believe,  from  the  conduct  of  the  appellant,  that  he 
had  abandoned  the  enforcement  of  the  Bodes  judgment  save  in 
this  action.  The  supplemental  judgment  in  the  Bodes  case  was 
entered  prior  to  the  assertion  by  Seeley  of  his  lien  in  this  suit, 
and  the  conduct  of  the  latter  in  thus  asserting  it  deprives  him  of 
the  right  to  say  that  the  other  lien  holder  acquired  his  claim 
while  there  was  a  lis  pendens,  and  must  be  held  as  to  such  other 
party  to  have  been  an  abandonment  of  the  right  to  enforce  the 
Bodes  Judgment  save  in  this  action  and  by  a  further  order  of  the 
court. 

The  lower  court  correctly  held  that  the  appellant,  as  to 
Mitchell's  assignee,  held  a  lien  only  upon  *'Kopley  Knob,''  and 
properly  ordered  Its  sale  to  satisfy  the  liens,  giving  the  appellant 
the  priority. 

Judgment  affirmed. 


PBICE  V.  SWAGEB'S   TBUSTEE. 

(Filed  April  23,  1887. ) 

A  tmfltee  appolDt-ed  by  will  having  refused  to  aot.  the  chaDcellor  appointed 
another  in  his  stead,  investing  him  with  all  the  powers  and  duties  that  had^ 
been  conferred  by  the  testator  on  the  tnistee  who  was  desisnated  as  such  by 
his  will.  One  of  the  powers  conferred  by  the  will  upon  thn  trustee  named 
therein  was  to  lay  off  a  certain  tract  of  land  into  lots  and  sell  them,  "or 
mob  parts  of  them  on  snob  terms  as  might  be  considered  beneficial  to  bla 
(the  testator's)  estate,"  and  invest  the  proceeds  in  improving  other  property. 
Held— That  this  was  not  such  a  discretion  or  conlSdeuce  placed  in  the  trustee 
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named  by  the  testator  as  terminated  with  his  refusal  to  act,  and,  therefore, 
the  order  of  the  ohanoellor  investing  the  trustee  named  by  him  with  the 
same  power  was  effectual  for  that  purpose. 

E.  F.  Trabue  for  appellant. 

Chas.  H.  Gibson  for  appellee. 

•    Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

By  the  last  will  of  Joseph  Swager  he  appointed  O'Leary  his 
executor  and  trustee,  with  certain  powers  and  directions  as  to  the 
disposition  of  his  estate,  and  among  them  he  directed  the  trustee 
to  lay  off  certain  lots  and  streets  in  a  tract  of  thirteen  acres  of 
land  lying  on  the  Dunkirk  road,  in  the  county  of  Jefferson,  and 
to  sell  and  convey  such  portions  or  parts,  or  the  whole  of  said 
lots,  on  such  terms  as  might  be  considered  beneficial  to  his  estate, 
and  invest  the  proceeds  in  improving  the  lots  unsold,  or  upon  any 
other  unimproved  ground  the  testator  owned  in  the  city  of  Louis- 
ville. The  wnll  then  proceeds  to  direct  the  trustee  or  executor  as 
to  the  disposition  to  be  made  of  the  estate  between  his  children 
and  grandchildren. 

O'Leary  refused  to  accept  the  trust  or  to  qualify  as  the  executor, 
and  the  appellee,  Sidney  Hobbs,  was,  by  an  order  of  the  Jeffer- 
son County  Court,  appointed  administrator,  with  the  will  an- 
nexed, of  the  estate,  and  qualified  as  such.  After  his  qualifica- 
tion he  instituted  an  action  in  the  Louisville  Chancery  Court 
against  the  children  and  devisees  of  the  testator  for  a  settlement 
of  his  accounts,  and,  at  the  instance  of  the  children,  the  api^ellee, 
Sidney  Hobbs,  by  an  order  of  court  in  that  case,  was  appointed 
trustee  in  place  of    O'Leary,  who  declined  to  accept  the  trust. 

The  appellee  qualified  as  trustee,  and,  by  an  order  of  the  chan- 
cellor, was  invested  with  all  the  powers  and  duties  that  had  been 
conferred  by  the  testator  on  the  trustees  who  were  designated  as 
such  by  his  Inst  will  and  testament.  Under  this  power  conferred 
by  the  chancellor  the  appellee,  as  trustee,  proceeded  to  lay  off 
the  thirteen  acres  into  streets,  alleys  and  lots,  and  afterwards 
sold  all  the  lots  to  the  appellant,  Vernon  D.  Price,  for  $12,5(X),  a 
part  of  which  was  paid  in  cash  and  the  balance  in  deferred 
payments. 

The  appellant  refuses  to  pay  the  purchase  money  or  accept  a 
deed  from  the  trustee,  in  accordance  with  the  term's  of  sale,  on 
the  ground  that  the  chancellor  had  no  power  to  confer  on  the  trus- 
tee appointed  by  him  the  right  to  sell  this  realty  in  the  manner 
directed  by  the  testator  when  appointing  the  trustee  by  his  last 
will,  and  who  refused  to  qualify. 

The  object  of  this  proceeding  is  to  enforce  the  contract  by  com- 
pelling the  appellant.  Price,  to  comply  with  the  terms  of  sale, 
and  accept  the  title  offered  by  the  trustee.  The  power  to  sell  is 
expressly  conferred  by  the  will  of  the  testator, and  the  refusal  of  the 
executor  and  trustee  to  qualify  leaves  no  one  to  execute  the  trust 
unless  the  right  to  appoint  a  trustee  is  with  the  chancellor. The  mere 
appointment  of  the  appellee  as  trustee  would  vest  him  with  no  other 
right  than  to  hold  and  possess  the  property  for  the  beneficiaries 
of  the  trust,  but  in  this  case  the  chancellor  has  gone  further  and 
invested  the  trustee  appointed  by  him  with  all  the  powers  that 
had  been  given  the  trustees  designated  by  the  will,  and  the  mere 
fact  that  the  lots  and  streets  were  to  be  lAid  off,  and  a  portion  of 
all  sold  as  might  be  deemed   by  the  trustees   named   in   the   will 
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beneficial  to  hiR  estate,  was  not  such  a  discretion  or  confidence 
placed  in  O'Leary  by  the  testator  as  finally  terminated  with  the 
refusal  of  O'Leary  to  qualify.  A  mere  power  to  be  exercised  in 
the  management  of  the  estate  or  for  its  benefit  is  not  of  such  a 
personal  character  as  applies  alone  to  the  person  named  as  the 
trustee,  and  directed  to  execute  it.  The  direction  to  lay  off  the 
land  into  lots  and  sell  them,  or  any  portion  of  them,  without 
adding  the  words  as  might  be  considered  beneficial  to  the  estate, 
would  impose  on  the  trustee  the  duty  of  so  executing  the  trust 
as  would,  in  his  judgment,  prove  beneficial.  The  law  imposed 
the  duty  on  the  part  of  the  trustee  of  looking  to  the  interest  of 
the  beneficiaries,  and  the  desire  of  the  testator  that  the  lots 
should  be  sold  is  manifest  from  the  provision  of  the  will  creating 
the  trust.  Without  the  aid  of  the  chancellor  the  trust  could  not 
be  executed,  and  it  is  a  familiar  rule  of  equity  that  a  trust  shall 
not  fall  for  the  want  of  a  trustee. 

The  eases  of  Warfield  v.  Brand,  13  Bush,  77,  and  Harirs  v. 
Rucker,  18  B.  M.,  664,  settle  the  question  presented.  Besides,  the 
trustee,  clothed  with  all  the  powers  conferred  on  the  original 
trustees,  is,  in  the  same  court  of  equity  from  which  he  derived 
his  powers,  alleging  the  manner  of  its  existence,  and  asking  the 
chancellor  to  enforce  the  contract  of  sale  made  by  him  as  trustee 
to  the  appellant.  The  chancellor  approves  his  action,  and  while 
he  may  control  the  investment  of  the  fund  by  requiring  the  trustee 
to  report  his  investment,  still,  as  the  appellant  is  in  no  manner 
responsible  for  the  acts  of  the  trustee  after  he,  the  appellant, 
performs  his  part  of  the  contract,  we  see  no  reason  why  the  judg- 
ment of  the  cnancellor  compelling  him  to  accept  the  title  should 
not  be  affirmed. 

Judgment  affirmed. 


CARTER,  &c.  V.  ADAMS,  &c. 
(Filed  April  28,  1887.) 

1.  Secret  trustr-Iti  this  action  to  subject  land,  the  title  to  which  is  Id  A, 
to  the  satisfaction  of  a  judgment  asainsr.  B.  upon  the  ground  that  it  is  held 
Id  secret  trust  for  the  benefit  of  B,  it  is  held  that  the  evidence  does  not 
show  that  B  has  any  interest  in  or  claim  upon  it  whatever. 

2.  Exemptions— The  defendant  in  this  case  is  a  widower,  having  two  chil- 
dren, both  of  whom  are  married.  He  resides  in  the  same  bouse  with  one  of 
bis  daughters,  her  husband  and  child,  the  evidence  tending  to  show  that  he 
is  the  housekeeper,  and  that  the  othur  three  board  with  him.  There  also  re- 
sides with  him  an  old  lady  who  has  raised  his  children,  but  who  Is  not  akin 
to  him.  Held— That,  as  he  is  under  no  natural  or  legal  obligation  to  support 
any  of  the  persons  residing  with  him,  be  is  not  entitled  to  the  exemptions 
allowed  by  the  statute. 

B.  F.  Procter  and  E.  W.  Hines  for  appellants. 

Bodes,  Settle  &  Bodes  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis  affirming. 

The  evidence  does  not  show  that  the  land  which  appellant 
seeks  to  subject  to  the  satisfaction  of  his  judj^ment  against  J.  G. 
Adams  is  now  held  in  secret  trust,  or  otherwise,  for   his   benefit, 
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by  either  J.  C.  Adams  or  Taylor,  or  that  he  has  any  interest  in  a 
claim  upon  it  whatever.  On  the  contrary,  under  judgments  in 
favor  of  other  creditors,  rendered  before  the  commencement  of 
this  action,  the  validity  of  which  it  does  not  seem  can  be  ques- 
ttoned,  the  whole  of  the  land  appears  to  have  been  regularly  sold 
and  conveyed  to  J.  C.  Adams,  who  paid  the  •  purchas*^  price 
thereof.  The  effect  of  these  sales  was  not  only  to  divest  J.  G, 
Adams  of  whatever  interest  in  the  land  he  may  have  had,  but  to 
annul  the  deed  he  made  to  Taylor  in  1878,  which  appellant  alleges 
In  is  petition,  and  J.  C.  Adams  admits,  was  fraudulent  and  void 
as  to  nis  creditors,  for  whose  benefit  it  was  afterwards  subjected 
and  sold. 

But  the  personal  property  belonging  to  J.  G.  Adams,  a  list  of 
which  he  gives  in  his  answer,  we  think  is  subject  to  appellant's 
debt,  and  the  lower  court  erred  in  dismissing  the  petition  as  to 
him. 

To  exempt  personal  property  from  sale  under  execution  attach- 
ment,or  for  the  satisfaction  of  a  judgment,  the  defendant  must  be 
a  bona  fide  housekeeper  with  a  family.  It  is  not  sufficient  that 
he  be  a  housekeeper, but  he  must  be  one  with  a  family,  consisting 
of  one  or  more  persons  dependent  upon  him,  and  whom  he  is  un- 
der a  natural  or  legal  obligation  to  maintain. 

The  proof  is  that  he  is  a  widower,  having  two  children,  both 
of  wliom  are  mfirried;  that  he  resides  in  the  same  house  with 
one  of  liis  daughters,  her  husband  and  a  child.  Admitting  that 
he  is  the  housekeeper,  and  that  his  son-in-law,  wife  and  child 
are  boarders,  which  the  evidence  tends  to  show,  still  nope  of 
them,  nor  the  old  lady  who  resides  with  him,  but  of  no  akin  to 
him,  can  be  considered  members  of  his  family  in  the  meaning  of 
the  statute,  for  he  is  not  under  any  natural  or  legal  obligation 
to  support  eit,her  of  them,  his  daughter  and  child  being  dependent 
on  her  husband,  who  is  bond  to  support  them,  and  the  old  lady 
having  no  natural  or  legal  claims  on  him  for  a  support. 

Wherefore,  the  judgment  is  affirmed  as  to  appellees,  J.  C. 
Adams,  Taylor  and  McFadden,  but  reversed  as  to  appellee  J.  G. 
Adams,  and  the  case  remanded  for  further  proceedings  consistent 
with  to  this  opinion. 


DUNCAN,    TRUSTEE,    &c.    v.    CENTRAL    PASSENGER 
RAILWAY  CO. 

(Filed  April  30,  1887.) 

1.  Deeds— LimitntloD  ns  to  uses— A  condition  or  limitation  in  a  deed  re- 
strlctinf?  or  liniiting  to  particular  uses  the  property  conveyed  is  valid,  but 
may  be  waived  or  abandoned  by  the  subsequent  conduct  of  the  grantor,  so 
that  a  court  of  equity  will  not  interfere  to  prevent  its  violation. 

J.,  nwninfT  unimproved  cieyiipepeny,  laid  It  out  In  lots,  the  "plan"  being 
to  sell  the  lots  only  for  residences.  He  sold  and  conveyed  several  of  the  lota 
to  A.,  the  deed  providing;  "that  no  business,  manufaoruring  or  other  than 
dwelling  houses,  shall  be  built  upon  said  property."  J.  afterward  sold  other 
lots  to  different  persons  without  any  restrictions  whatever.  Appellee,  hav- 
ing purchased  the  lots  conveyed  to  A.,  commenced  the  erection  uf  a  building 
on  the  property  to  be  used  as  a  station  for  its  street  railway,  the  erection  ot 
which  J.  seeks  to  enjoin.    Held— That  J.,  by  selling  the  remainder  of  the 

Eropnrty  without  any  restrictions,  has  put  it  out  of  bis  power  to  carry  out 
is  plan  of  using  the  property  for  residences  only,  as  a  part  of  which  plan 
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the  restriction  in  the  deed  of  A.  was  Inserted;  and  he  can  not,  therefore,  call 
upon  a  court  of  equitv  to  prevent  others  from  destroying  the  plan. 

3-  A  contract,  the  nilflllmentof  which  becomes  unreasonable,  will  not  be 
enforced  at  the  instance  of  a  party  who,  by  his  own  conduct,  has  produced 
such  a  result. 

Alex.  P.  Humphrey  for  appellants. 

John  Mason  Brown  and  (tco.  M.  Davie  for  appellee. 

Appeal  from  Louisville  Chancery  Court, 

Opinion  of  the  court  by  Judge  Holt. 

Wm.  P.  Johnson  was  the  owner  of  twenty  acres  of  land  lying 
between  Baxter  and  Barrett  avenues,  in  the  city  of  Ijouisville. 

In  1870  he  made  a  plat  of  it  in  which  it  was  laid  out  in  lots,  with 
a  wide  avenue  running  through  the  middle  of  it,  innxi  Baxter 
avenue  to  Barrett  avenue,  known  as  "Higliland  avenue.' 

The  owner  believed  that  the  lots  would  sell  best  for  residences, 
and  the  purpose  was  to  confine  them  to  this  use.  This  was  tlie 
plan. 

In  October,  1873,  he  sold  and  conveyed  lots  Nos.  6(),  61  and  62, 
which  lie  at  the  corner  of  Baxter  and  Highland  avenues,  to  one 
A  lima  n. 

He  had  previously  declined  to  sell  them  to  the  appellee,  the 
Central  Passenger  Kailway  Company.  Allman  conveyed  them  to 
it  in  December,  1S73,  for  the  price  at  which  he  had  purchased. 
The  deed  from  Johnston  to  Alhnan  contained  this  restriction: 

'*It  is  hereby  agreed  betwe(»n  tlie  first  and  second  parties  that 
no  business,  manufacturing  or  other  than  dwelling  houses,  shall 
be  built  upon  said  property,  and  no  alley  shall  run  tlirough  said 
property;  and  no  buikfing  of  any  kind  shall  be  put  tliereon  front- 
ing anyotlier  way  than  on  Higliland  avenue  or  tlie  said  twenty- 
four  foot  alley.'' 

The  deed  from  Allman  to  the  railroad  company,  however, 
embraced  no  such  condition;  but  the  one  to  him  was  of  record, 
and  the  company,  moreover,  had  actual  notice  of  the  restriction 
in  the  grant  to  him.'  It  occupies  no  better  attitude,  therefore,  than 
it  would  if  it  had  been  embraced  in  its  own  deed. 

Such  negative  easements  or  predial  servitudes,  as  they  were 
called  in  t:he  Roman  law,  are  valid.  They  qualify  the  estate 
granted.  The  limitation  on  the  use  enters  into  the  consideration 
for  the  contract,  and  should,  therefore,  by  common  justice,  be 
upheld,  if  not  unlawful.  It  is  not  void  as  in  restraint  of  trade, 
because  it  is  not  a  contract  in  general  restraint  of  it,  but  merely 
prevents  the  use  of  a  particular  piece  of  property  in  a  certain 
way.  No  undue  but  a  limited  restriction  upon  the  use  mca'ely  is 
imposed.  Conditions  forl)idding  alienation  to  particular  persons 
or  for  a  limited  time  or  to  particular  uses  are  not  in  violation  of 
laws.  (Stines  v.  Dorman,  25  Ohio  St.,  580:  Trustees  v.  Lvnch, 
70  N.  Y.,  44();  Cowell  v.  Springs  Co.,  1(10  \\  S.,  55;  Tulk  v. 
Moxhay,  11  Beavan,  671.) 

The  appellee,  in  1881,  began  the  erection  of  a  brick  building 
upon  its  lots,  thus  acquired,  to  be  used  as  a  station  for  its  street 
railway,  which  extends  along  Baxter  avenue,  and  also  to  shelter 
itH  cars,  and  as  a  stable  for  its  stock. 

The  appellant,  Johnston,  relying  upon  the  rc^striction  in  the 
deed  to  Allman,  enjoined  the  appellee  from  building  it.  There  is 
no  question  of  laches  upon  his  part, because  he  acted  in  limine  as  to 
'the  work,  and  enjoined  it  as  soon  as  it  was  begun,  but  the  inquiry  is 
presented  whether  there  has  been  such  a  change  in  the  condition  of 
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the  property,  or  such  conduct  upon,  his  part  as  prevents  him  from 
asking  the  aid  of  a  court  of  equity. 

There  are  as  yet  no  buildings  upon  any  of  the  lots.  In  fact 
* 'Highland  avenue"  has  never  been  improved  or  in  fact  made  a 
street. 

It  must  be  recollected  that  the  sale  to  AUman  was  in  October, 
1873.  Prior  to  that  time  Johnston  had  sold  a  lot  to  one  Miller: 
also  one  to  a  man  by  the  name  of  Mueller,  and  had  mortgaged  a 
portion  of  the  land.  He  sold  a  lot  to  one  Bradas  in  1874;  another 
to  Susan  Hepburn  in  1876;  another  to  one  Piggatt  in  lb'80;  and  in 
1881  he  sold  a  large  portion  of  the  land  to  Jolin  M.  Caperton  and 
mortgaged  all  the  balance  of  it,  which  he  still  owned,  and  which 
was  not  already  encumbered  by  mortgage. 

The  location  and  different  sales  will  be  best  understood  from 
the  following  plat: 
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None  of  the  deeds  or  mortgages  made  l^y  tlie  appellant,  John- 
ston, contained  any  restrictions  whatever  as  to  use  save  that  to 
oilman. 

The  Hepburn  lot  has  changed  ownership  several  times  since  its 
sale  by  Johnston,  and  now  belongs  to  the  appellee.  The  parties 
nowcomplaining  own  no  land  adjoining  tiie  lots  of  the  railroad  com- 
pany, or  any  upon  that  side  of  Higliland  avenue.  They  have  no 
interest  in  tiny  save  that  yet  belonging  to  Johnston,  and  which  is 
under  mortgage.  Indeed  he  is  th(;  (nily  complainant  in  interest 
becaus(^  tlie  otlier  appellants  are  iiis  wife  and  his   trustee. 

Tlie  ownc^rs  of  the  lots  acijacent  to  those  own(^d  by  tlie  com- 
pany are  not  complaining,  and  have  the  right  to  erects  any  thing 
they  please  on  their  lots  short  of  a  nuisance.  Indeed  the  com- 
pany have  a  right  to  build  a  stal)le  or  any  other  stru(*ture  upon 
the*H<'pl)urn  lot,  as  it  now  belongs  toil,  and  is  not  sul)ject  to  any 
restriction. 

It  is  urged  that  tlie  conduct  of  Johnston  in  thus  selling  the 
other  lots  without  any  restriction  should  be  held  to  be  an 
abandonment  or  waiver  of  tlie  restriction  in  tlie  Allman  deed,  and 
that  by  so  doing  he  has  produced  such  a  state  of  circumstances 
or  condition  as  to  the  property  that  no  such  injury  can  accrue  to 
him  as  authorizes  its  prevention  by  injunction. 

This  writ  is  an  extraordinary  remedy.  Its  aid  can  not  be  in- 
voked save  in  a  clear  case  of  impending  injury. 

There  must  be  an  urgent  necessity,  and  this  must  be  clearly 
shown.  A  mere  possibility  of  injury  does  not  authorize  it. 
(I)umesnil  v.  OuPont,  18  H.  M.,  8()4. ) 

The  mere  fact  that  there  is  a  contract  bewteen  parties  does  not 
authorize  it   because  there  is  a  remedy  for   a   breach  of   it   by  an 
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action  at  common  law  for  damages,  and  if  every  contract  could 
be  enforced  in  equity  the  chancellor  would  be  over  burdened. 

Our  Code  of  Practice  authorizcH  its  issual  where  great  or  irre- 
parable injury  is  about  to  accrue.  This,  however,  is  not  to  be 
confined  to  cases  of  heavy  pecuniary  loss.  If  so  the  pers(m  who 
has  but  little  would  often  be  comparatively  remediless. 

If  the  cause  of  action  be  continuous,  and  the  nature  of  the 
Impending  damages  such  as  not  to  be?  susceptible  of  proper  as- 
sessment by  a  jury,  but  a  matter  of  conjecture  merely,  then  an 
injunction  will  lie.  Otherwise  the  remedy  would  often  be 
inadequate,  and  it  is  in  such  cases  tliat  equity  aids  tlie  poverty 
of  the  law,  and  rather  regards  the  right  of  the  i>arty  than  the 
amount  of  damage  wliich  may  accrue.  (Stines  v.  Dorman,  supra.) 
Cases  in  support  of  this  rule  might  be  cited  without  number. 

Indeed  there  is  high  authority  holding  that  no  damage  what- 
ever need  be  shown,  l)ut  that  tlie  right  existing  by  virtue  of  the 
contract  may  be  enforced  without  regard  to  tlie  qur^stion  of  result- 
ing damiiT'*.  (Dickinson  v.  Canal  Co.,  l-')  lieavan,  290;  Common- 
wealth V.  Railroad  Co.,  24  Pa.  St.,  Ifit);  Trustees  v.  Lynch,  70  X. 
Y.,  444). )  We  need  not,  liowever,  determine  the  extent  of  the  rule, 
because  there  is  another  question  which  is  fatal  to  the  appellant's 
claim. 

It  is  evident  that  the  restriction  in  the  Allman  deed  was 
inserted  to  enable  the  appellant,  Johnston,  to  carry  out  his  plan 
of  selling  the  property  for  residences.  The  th«»n  design  was  to 
have  no  buildings  erected  there  save  for  residential  purposes. 
This  was  a  general  plan,  and  to  pn^vent  its  symmetry  from  being 
marred  the  covenant  in  tiie  Allman  deed  was  inserted. 

Tlie  evidence  is  conclusive  that  tliis  i>laii  was  abandoned, 
Johnston  subsequently  sold  the  most  of  the  property  without  any 
restrictions  whatever. 

The  grantees  have  the  right  to  erect  any  character  of  building, 
and  use  it  for  any  puri)ose.  save  a  nuisance,  wliich  the  law,  and 
not  the  conveyance*  to  them,  inhibits. 

Tliey  may  build  stabb'S,  tan  yards,  soap  factories  or  structures 
of  any  other  character  save  tliosp  within  the  ban  of  the  law.  This 
is  the  result  of  Johnston's  own  conduct.  He  has  put  it  out  of  his 
power  to  carry  out  his  plan  or  general  scheme  of  using  the  ])rop- 
erty  for  residential  purposes  only;  he  can  no  longer  prin^ent  others 
from  destroying  the  plan,  and  by  his  own  acts  even  the  appellee 
has  a  perfect  right  to  build  a  car  stable  upon  the  Hepburn  lot, 
now  owned  by  it,  and  which  adjoins  the  lot  as  to  whicli  the 
restriction  was  inserted  in  the  Allman  deed,  years  before  this 
action  was  instituted.  It  is  impossible,  therefore,  to  carry  out 
the  theory  or  general  plan  which  letl  to  the  insertion  of  the 
restriction  named,  and  Johnston  himself  has  jiroduced  this  state 
of  case. 

It  is  true  that  no  other  buildings  have  yet  l)een  erected,  but 
they  may  be  at  any  time,  and  a  court  of  equity  should  not  lend 
its  aid  to  one  looking  to  a  certain  end  when  it  may  be  defeated  at 
any  time  by  reason  of  the  previous  conduct  of  tliat  i)erson.  Its 
action  under  such  circumstances  would  be  futile,  and  ])arren  of 
result.  It  is  urged,  however,  that  Johnston  had  a  right  to  sup- 
pose that  the  other  vendees  would  not  erect  any  objectionable 
buildings  if  the  owner  of  tin*  lot  at  the  entrance  to  tlie  avenue 
was  restricted  from  doing  so.  It,  however,  appears  that  the  year 
following  the  sale  to  Allman  the  appellant  sold  tli(»  lot  immedi- 
ately opposite,  and  which  fronts  on  Baxter  and  Highland  avenues, 
to  Bradas,  without  any  restriction  whatever  as  to  its  use,  and  the 
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conclusion  is  irresistible  that  the  plan  existing  in  his  mind^  and 
which  led  to  the  insertion  of  tlie  restriction  now  in  question  in 
the  Allman  deed,  was  abandoned. 

The  general  scheme  has,  by  the  appellant^s  own  permission  and 
conduct,  been  so  changed,  and  the  condition  of  the  property  so 
altered,  that  it  is  liable  to  be  defeated  at  the  pleasure  of  the 
others,  and  may  in  fact  be  regarded  as  impossible  of  fulfillment. 
The  original  plan,  owing  to  is  own  aetion,  is  no  longer  practica- 
ble, The  restriction  has  been  thus  rendered  inapplicable  in  its 
true  intent  and  meaning,  as  mueh  so  as  if  the  plaintiff  had  him- 
self erected  buildings  destructive  of  the  object  of  the  covenant, 
and  inVuch  a  case  a  court  of  equity  will  not  interfere. 

In  support  of  these  views  we  lefer  to  Hilliard  on  Injunctions, 
711;  High  on  Injunctions,  section  l,r>88;  Roper  v.  Williams,  1  T. 
&  R.  C.  R.,  18,  and  Duke  of  Bedford  v.  Trustess  of  BritishMuseum, 
2M.  &  K.,  552. 

A  contract,  the  fulfillment  of  which  becomes  unreasonable,  will 
not  be  enforced  at  the  instance  of  a  party  who,  by  his  own  con- 
duct, has  produced  such  a  result.  After  treating  it  as  void  he 
can  not  appeal  to  a  court  of  ecjuity  to  treat  it  otherwise.  We 
must  regard  the  present  state  oi  this  ])roperty;  and,  viewing  it  in 
this  light,  ought  a  court  of  conscience  interfere?  The  power  of 
Johnston  to  ctuitrol  the  premises  is  now  gone.  He  has  voluntarily 
let  the  matter  pass  out  of  liis  fiands,  and,  having  done  so,  it  is  no 
longer  consonant  with  the  principles  of  equity  to  interfere,  and 
he  can  not,  to  the  prejudice  of  oth(  rs,  now  ask  u  court  of  equity 
to  aid  him.  Great  injury  would  likely  result  to  others,  and  no 
correlative  benefit  to  him. 

The  most  of  the  cases  eited  by  his  distinguished  counsel  did 
not  turn  upon  the  cjuestiou  of  waiver  or  abandonment,  while 
some  of  them  are  exceptional  in  fat-t  but  not  in  law. 

Indeed  the  rule  above  indicated  appears  to  be  admitted,  but  it 
is  denied  that  this  ease  falls  within  it.  We  think  otherwise,  and 
the  judgment  is  attlrmed. 


GREER,  &c.  V.  WINTERSMITH,  &c. 
(Filed  April  yo,  1887.) 

1.  Execution  sales— The  sheriff's  deed  to  a  purchaser  at  execution  siiW 
transfers  to  the  granule  all  the  title  Avhioh  the  (fefendant  held  'ivhen  the  exe- 
cution attached,  and  thus  takes  prec^der.ce  over  intermediate  liens  and 
transfers.  To  this  extent  the  deed  tflkes  effect  by  relation,  and  must  be- 
treated  as  thnnj^h  made  on  the  day  when  the  lien  was  created. 

Land  which  had  been  sold  under  execution  was  again  levied  on  and  sold 
under  another  execution  aprainst  the  same  defendant.  The  purchaser  at  the 
second  sale  obtained  a  deed  from  the  sheriff  before  the  purchaser  at  the  first 
sale  obtained  a  deed.  Held— That  the  purchaser  at  the  second  sale  acquired 
Dothinf?  by  bis  purchase,  and  the  fact  that  he  first  obtained  a  deed  gives  him 
DO  advauracre. 

2.  Same— Where  an  officer  has  sold  land  under  execution  the  law  presumes 
that  be  did  his  duty  by  levying  the  execution  while  \u  full  force,  the  return 
being  silent  upon  the  subject. 

8.  Same — The  defendant  in  an  execution  may  waive  a  levy  upon  the  prop- 
erty, and  an  advertisement  of  it  by  the  sheriff,  and  where  there  is  such  a 
waiver  the  sale  passes  the  title  as  effectually  as  if  a  levy  and  advertisement, 
had  been  actually  made. 
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4.  The  law  of  champerty  does  Dot  apply  to  a  deed  made  to  carry  into  effect 
a  contract  for  the  Bale  of  land,  of  which  there  was  no  adverne  possession  at 
the  time  the  contract  was  made,  although  the  land  was  held  adversely  when 
the  deed  was  made;  and  this  rule  applies  to  an  executory  verbal  contract  of 
sale. 

In  this  ca^e  it.  is  held  to  be  no  objection  to  a  sheriff *s  deed  that  the  prop- 
erty was  held  adversely  when  the  deed  was  executed,  there  being  no  adverse 
holding  at  the  time  the  sheriff  sold  the  property. 

5.  Sureties— An  execution  was  issued  against  principal  and  surety.  The 
8urety*s  land  wa8  levied  on  and  f>old,  and  the  principal  liecame  the  pur- 
-chaser.  Held— That  it  was  the  duty  ot  the  principal  to  discharge  the  execu- 
tion ;  his  purchase  of  the  surety's  property  inured  to  the  benefit  of  the  surety. 

W.  P.  D.  Bush  and  J.  P.  Hobson  for  appellants. 

Montgomery  oc  Poston  for  app€»llees. 

Appeal  from  Harclin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

C'harltun  I).  Shean  was  the  owner  and  in  the  possession  of  two 
tractsof  land  in  Hardin  county,  Kentucky,  one  known  as  the 
Pearman  tract,  situated  on  the  old  road  about  one  mile  from 
West  Point,  containing  about  one  hundred  and  thirty  acres,  the 
other,  known  as  the  Carrlco  tract,  situated  on  the  turnpike  about 
four  and  a  half  miles  from  West  Point.  About  one  hundred  acres 
of  this  tract  were  on  the  west  side  of  th»?  turnpike. 

While  an  execution  which  issued  from  the  Hardin  (Mtcuit  Court 
against  Charlton  D.  Shean  was  in  the  hands  of  the  sheriff  of 
that  county  for  collection,  and  which  M^as  in  full  force,  said  Shean 
surrendered  sixty  acres  of  the  Pearman  tract  of  land  to  the 
sheriff,  to  sell  for  the  purpose  of  satisfying  said  execution.  The 
surrender  of  said  land  was  evidenced  by  a  written  endorsement 
on  the  execution  as  follows: 

**I  give  up  to  the  sheriff  of  Hardin  county  to  sell  to  satisfy  this 
execution  sixty  acres  of  land,  at  the  southwest  corner  of  my  tract 
of  land  on  the  old  road,  about  one  mile  from  West  Point,  known 
as  the  Pearman  trtict,  and  agree  that  he  may  sell  without 
advertising. 

•*May2l,  1863.  C.  D.  SHEAN.'' 

At  the  same  time  the  sheriff  held  another  execution  against 
<'harlton  D.  Shean  for  collection,  wliich  issued  from  the  Hardin 
I'ircuit  Court.  And  said  Shean  surrendered  to  the  sheriff  one 
hundred  acres  of  the  ('arrico  tract  of  land,  to  sell  for  the  purpose 
of  satisfying  said  execution.  The  surrender  was  by  written 
endorsement  on    the  execution,  as  follows: 

**I  give  up  to  the  sheriff  of  Hardin  county  one  hundred  acres  of 
land  lying  on  the  west  side  of  the  turnpike  and  in  Hardin  county, 
about  four  and  a  half  miles  from  West  Point,  to  l)e  sold  to  satisfy 
this  execution,  and  agree  that  it  mav  be  sold  without  advertising. 

**May  21,  1863.  C.  I).  SHEAN." 

The  sheriff's  written  endorsement  on  these  executions  show 
that  after  having  these  two  parcels  of  I'lnd  appraised  by  two 
disinterested  housekeepers  of  the  county  lie  sold,  at  public  outcry, 
the  two  parcels  of  land  at  the  courthouse  door,  in  Elizabethtowh, 
on  the  8th  day  of  June,  1863,  and  that  Charles  (Ireer,  the  father 
of  the  appellants,  became  the  purchaser  of  both  parcels  at  a  less 
price  than  two-thirds  of  their  appraised  value. 

Several  years  after  the  purchase  Charles  (treer  died  intestate, 
and  no  one  having  redeemed  said  parcels   of   land    the   sheriff  of 
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Hardin  county,  on  the  2d  day  of  July,  1877,  conveed  by  deed  said 
two  parcels  ot  land  to  the  children  of  Charles  Greer.  They,  after 
said  conveyance,  instituted  two  actions  of  ejectment.  One  against 
Charles  G.  Wintersmitli  and  others  for  tlie  puprose  of  recovering 
the  sixty-acre  tract  of  land,  and  the  other  against  Wm.  Grimes 
and  others,  for  the  purpose  of  recovering  the  one  hundred  acre 
tract  of  hind.  The  issues  having  been  made  up  in  each  case,  they 
were  transferred  to  the  equity  side  of  the  docket  and  consoli- 
dated. 

The  lower  court,  upon  final  liearing  of  the  cases,  dismissed 
them  absolutely. 

The  appellants  have  appealed  to  this  court. 

At  the  time  (-harlton  D.  Shean  surrendered  said  parcels  of  land 
to  the  sheriflf,  to  be  sold  to  satisfy  said  executions,  he  was  the 
owner  and  in  the  possession  of  both  parcels,  therefore,  they 
were  subject  to  levy  and  sale  to  satisfy  said  executions.  The 
contention  of  the  apy  ellees,  Wintersniith  and  others,  as  to  the 
sixty-acre  tract  of  land  is:  First,  That  the  appellee,  Wintersniith* 
purchased  said  tract  of  land  at  a  sale  made  by  the  sheriff  of  Har- 
din county,  Kentucky,  by  virtue  of  an  execution  which  issued 
from  the  Hardin  Circuit  C-ourt  in  his  favor,  and  against  (Miarlton 
D.  Shean;  and  that  he  received  a  deed  from  the  sheriff  for  said 
land  in  1872,  wherel)y  he  obtained  a  title  to  said  land  superior  to 
that  of  the  appellants. 

This  contention  can  not  be  sustained  because,  first,  the  levy 
of  Wintersmith's  execution  upon  this  land  and  the  sale  thereof 
occurred  in- the  summer  of  isr3,  after  the  land  had  been  surren- 
dered by  Shean  to  the  sheriff,  and  the  sale  thereof  to  satisfy  the 
other  executions,  and  it  is  well  settled  that  "ex(?cution  liens 
attach  to  the  defendant's  real,  instead  of  his  apparent,  interest 
in  property.  It  follows  from  this  that  the  sale  made  under  such  a 
lien  can  ordinarily  transfer  no  interest  beyond  that  in  fact  held 
by  the  defendant  when  the  lien  attached,  or  acquired  by  lien 
subsequently  thereto,  and  before  the  sale.''  (Freeman  on  Execu- 
tions, section  385. ) 

"Sales  under  execution  always  assume  to  be  of  all  the  title  and 
interest  of  the  defendant  in  the  writ. *'  Nothing  more  nor  less 
than  the  defendant's  title  or  interest  in  the  property  is  pre- 
sumed to  l)e  sold.  That  title  or  interest  the  purchaser  gets.  If 
it  turns  out  that  the  defendant  has  no  title  or  interest  in  the 
property  sold,  then  the  purcliaser  acquires  nothing  by  his  pur- 
chase. 

There  is  no  warranty  of  title  by  the  sheriff  at  an  execution  sale. 

The  purchaser  takes  just  what  title  the  defendant  in  the  execu- 
tion has.  He  buys  at  his  peril.  The  rule  of  caveat  emptor  ap- 
plies to  him.     (Freeman  on  Executions,  section  801.) 

The  land  having  been  surrendered  by  Shehan  to  the  sheriff  on 
the  21st  of  Ma>.  and  a  sale  thereof  having  been  made  by  the 
sheriff  on  the* 8th  of  June,  1868,  to  satisfy  the  execution  in  favor 
of  McMillen,  at  which  sale  Charles  Greer  became  the  purchaser 
of  the  land,  and  all  of  which  occurred  prior  to  the  levy  of  Winter- 
smith's  execution  upon  the  same  land,  and  the  purchase  thereof 
by  him  at  the  execution  sale  he,  for  the  reasons  above  indicated, 
acquired  no  title  to  the  land  by  his  purchase.  Second,  The  fact 
that  the  sheriff's  deed  to  Wintersniith  is  prior  in  date  to  that  of 
the  appellants  can  give  to  the  appellees  no  advantage  over  the 
appellants,  because  the  sheriff's  deed  must  be  "given  such  an 
effect  as  will  preserve  and  make  effectual  the  lien  under  which 
the  execution  sale  was  made.''  And,  in  order  that  the  deed  may 
have  such  an  effect,  "it  takes  precedence  over  subsequent  liens  and 
transfers,  and  a  sale  and  conveyance,  based  upon  such  lien, 
transfers  to   the   purchaser   all   the   title   which   defendant  held 


)igitized  by  VjOOQ IC 


GREER,  &C.  V.  WINTERSMITH,  &C.  9^ 

when  such  original  lien  attached.  To  this  extent  the  deed,  when 
executed,  takes  effect  by  relation,  and  must  be  treated  as  though 
made  on  the  day  when  the  lien  was  created."  (Freeman  on  Ex- 
ecutions, section  333;  Mellion  v.  Riley,  1  Dana,  360.) 

The  appellees  also  contend  that  the  sheriff  did  not  levy  the 
executions  under  which  Charles  Greer  bought  said  parcels  of 
land,  upon  them  or  either  of  them,  and  for  that  reason  Greer 
acquired  no  title  to  either  parcel  of  land. 

As  a  matter  of  fact  both  executions  are  silent  upon  the  subject 
of  a  levy,  and  there  is  nothing  in  the  record  showing  tfiat  the 
sheriff  did  not  levy  the  executions  upon  said  parcels  of  land.  The 
sheriff  having  sold  said  parcels  of  land  by  virtue  of  said  execu-. 
tions.  the  law  in  such  a  state  of  case  presumes,  in  ttip  absence 
of  all  testimony  to  the  contrarv,  that  he,  with  the  executions  in 
his  hands,  did  his  duty  by  levying  them,  while  they  were  in  full 
force,  upon  said  parcels  of  land.  It  was  his  official  duty  so  to  do, 
and  the  ])resumption  must  be  indulged  that  he  discharged  that 
duty  unless  his  return  shows  that  he  did  not.  The  silence  of  his 
return  upon  that  subject  is  not  sufficient  to  repeal  the  presump- 
tion that  the  levy  wjis  in  fact  made.  (Freeman  on  Executions, 
section  274;  Evans  v.  Davis,  c\:c.,  3  B.  Monroe,  34(>. ) 

It  is  also  well  settled  tiiat  t!ie  defendant  in  an  execution  may 
waive  a  levy  upon  the  property  and  an  advertisement  of  it  by  the 
sheriff,  and  that  his  waiver  of  the  levy  or  advertisement  of  the 
property  will  estop  him  from  objocting  to  the  sale.  The  waiver 
will  also  stop  him  from  setting  the  sale  aside  after  it  has  been 
made.  (Freeman  on  Executions,  section  274,  and  the  authorities 
there  cited.)  Tiiis  waiver  on  the  part  of  the  execution  defendant 
does  not  convert  the  sheriff  into  the  mere  private  agent  of  the 
defendant.  The  sheriff,  notwithstanding  t!ie  waiver,  still  acts  in 
making  the  sale  in  his  official  capacity,and  the  sale  passes  the  title 
to  the  property  as  effetually  as  if  a  levy  and  advertisement  had 
been  actually  made.  If,  however,  the  interest  of  the  execution 
plaintiff  should  be  affected  l)y  the  failure  of  the  sheriff  to  levy  or 
advertise  them,  the  question  as  to  the  sheriff's  liability  to  him  in 
damages  would  arise.  The  contention  of  the  appellees  that  said 
parcels  of  land  were  held  by  tliem  adversely  to  the  appellants 
at  the  time  they  rpceived  the  conveyancesT  from  tiie  sheriff  is 
not  an  avilable' defense.  There  was  lio  adverse  holding  of  said 
parcels  of  land  at  the  time  the  sheriff  sold  them.  And  it  is  well 
settled  that  the  law  of  champerty  does  not  apply  to  deeds  made 
to  carry  into  effect  a  contract  for  the  sale  of  land,  of  which  there 
was  no  adverse  possession  at  the  time  the  contract  was  entered 
into,  although  the  land  be  held  adversely  when  the  deed  is  made, 
and  this  rule  applies  to  an  executory  verbal  contract  of  sale. 
(12  B.  Mon.,164;    4  Dana,  36;  1  B.  Mon.,  372.) 

It  is  also  well  settled  that  a  purchaser  at  an  execution  sale  not 
only  acquires  by  his  purchase  the  lien  created  by  virtue  of  the 
execution,  but  an  inchoate  or  equitable  title  to  the  land,  and  the 
deed  of  conveyance  subsequently  made  to  him  by  the  sheriff 
relates  back  to  the  time  of  the  creation  of  the  lien  by  virtue  of 
the  execution,  and  perfects  his  title  from  that  date. 
•  It  appears  that  in  1853  said  parcels  of  land  were  sold  by  the 
sheriff  of  Hardin  county,  bv  virtue  of  an  exceution  against  Kel- 
ley,  Charlton  D.  Shean  and  others,  and  that  Kelley  was  the  prin- 
cipal debtor  in  this  execution,  Shean  being  his  surety;  that  at 
the  execution  sale  Kelley  bought  these  parcels  of  land  for  a 
nominal  sum;  that  he  never  claimed  the  benefit  of  his  bids,  nor 
was  any  conveyance  ever  made  him.  It  also  appears  that  he 
never  int,ended  to  claim  the  benefit  of  his  bid,    and    that   he    had 
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heen  repaid  the  sums  that  he  had  paid  on  his  bid.  Also,  he 
being  the  principal  in  the  execution  and  Shean  his  surety,  as 
between  him  and  Shean,  it  was  his  duty  to  have  paid  off  and 
discharged  said  execution,  and  his  purchase  of  the  property  at 
the  execution  sale  inured  to  the  benefit  of  Shean  because  the 
property  was  taken  to  pay  the  debt  that  he,  as  between  him  and 
hhean«  was  primarily  bound  to  pay,  and  whicli  he  was  morally 
bound  to  pay.  Therefore,  the  purchase  by  Wintersmith  of  Kel- 
ley's  bid,  after  this  controversy  about  the  land  commenced,  for 
the  nominal  sum  of  **a  dollar  or  two,''  did  not  give  appellees  a 
superior  title  to  said  parcels  of  land. 

The  judgment  of  the  lower  court  is  reversed  and  the  case  is 
remanded,  with  directions  to  render  judgment  for  appellants  for 
both  parcels  of  land. 


KENTUCKY  SUPERIOR    COURT. 

SMITH  V.  SMITH  Ac. 

(Filed  June  1,  1887.) 

Statute  of  frauds— The  assifarnnient  of  a  leasehold  estate  for  a  longer  term 
than  one  year  is  within  the  statute  of  frauds,  and  oan  not,  therefore,  be  en- 
forced unless  in  writing. 

Helm  &  Bruce  for  apellant. 

Kohn  &  Barker  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  (*ourt. 

Opinion  of  the  court  by  Judge  Ward. 

Appellee,  Emma  E.  Smith,  sued  appellant  to  recover  a  lease- 
hold estate  of  twenty  years  in  certain  real  estate  situated  in 
Louisville,  claiming  to  be  the  owner  thereof  by  gift  or  assign- 
ment from  S.  A.  Smith,  who,  it  is  alleged,  was  the  owner  ancf  in 
possession  at  the  time  of  the  assignment. 

The  contract  of  assignment  was  denied,  and  the  only  evidence 
conducing  to  prove  it  were  verbal  statements  and  conversations 
of  Mrs.  S.  A.  Smith.  Exceptions  were  taken  to  all  the  evidence, 
and  most  of  them  sustained,  yet  a  judgment  was  rendered  for 
appellee. 

*'No  action  shall  be  brought  to  charge  any  person,  ♦  *  * 
sixthly,  upon  any  contract  for  the  sale  of  real  estate,  or  any  lease 
thereof,  for  longer  term  than  one  year.''  It  is  not. necessary  to 
plead  the  statute;  it  may  be  relied  upon  either  by  demurrer  to 
the  pleading  or  exception  to  the  evidence. 

Is  the  assignment  of  a  leasehold  estate  for  a  longer  time  than 
one  year  within  the  statute?  We  think  it  Is.  It  has  been  so  held 
in  many  of  the  States,  and  is  so  laid  down  in  the  text-books. 
(Browne  on  Statute  of  Frauds,  sections  41  and  42;  Taylor's  Land- 
lord and  Tenant,  sectiim  427;  Saunders  v.  Partridge,  1()8 Mass., 566.) 

It  is  true  the  statute  of  New  York,  referred  to  in  Taylor,  nd  the 
statute  of  Massachusetts,  referred  to  in  Saunders  v.  Partridge, 
are  somewhat  more  explicit  than  our  statute,  but  they  are  all 
modeled  after  tlie  same  statute,  and  intended  to   meet   the   same 
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«nd,  and.  unless  the  intention  of  the  legislature  to  make  a 
change  is  manifest,  must  have  the  same  construction. 

If  the  lessee  should  undertake  to  let  the  premises  for  a  term 
longer  than  one  year,  and  shorter  than  his  entire  term,  the  con- 
tract would  certainly  be  within  the  statute;  it  would,  therefore, 
be  a  strange  construction  to  say  that  the  assignment  of  the  entire 
term  need  not  be  in  writing.  We  can  think  of  no  reason  against 
allowing  leases  for  a  longer  time  than  one  year,  unless  in  writing, 
which  do  not  apply  with  equal  force  to  assignment  of  leases  hav- 
ing a  longer  time  to  run. 

The  judgment  is  reversed  and  the  case  remanded,  with  direc- 
tions to  dismiss  the  petition  of  appellee. 


ARTERBURN  v.  LOUISVILLE  &  KASHVILLE  R.  R.  CO. 

(Filed  June  1,  1887.) 

Refl  judicata— Appellant  hnvinff  recovei'Pd  n  judgnieot  in  damages  on  ac- 
t;ouDt  of  the  appellee's  negligent  act  of  killin^i  f«mr  mules,  instituted  this 
f^uit  to  reooverdainnges  on  account  of  the  destruction  of  a  wagon  then  drawn 
by  the  mules,  and  of  harness  worn  by  theuj,  cau>ed  hy  the  same  negligent 
«ct.    Held— That  the  former  judKment  is  a  bar  to  this  action. 

D.  M.  Rodman  for  appellant. 

Wm.  Lindsay  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  Bowden. 

The  appellant,  having  recovered  a  judgment  in  damages  on 
account  of  the  appellee's  negligent  act  cf  killing  four  mules, 
sued  to  recover  damages  on  account  of  the  destruction  of  a  wagon 
then  drawn  by  the  mules,  and  of  harness  worn  by  them,  caused 
by  the  same  negligent  act.  The  lower  court  held  that  the  former 
judgment  was  a  bar  to  the  latter  action. 

It  is  an  established  principle  of  law  that  a  judgment  in  a  civil 
suit  upon  a  certain  alleged  cause  of  action  is  conclusive  upon 
the  parties  in  relation  to  it,  and  that  another  suit  for  the  same 
<!ause  can  not  be  maintained  for  any  purpose  whatever.  No  man 
is  liable  to  be  twice  charged,  or  to  be  a  second  time  proceeded 
against,  in  a  civil  suit  for  the  same  unlawful  act.  (Tr«sk  v.  Hart- 
ford, &c.,  R.  R.  Co..  2  Allen,  331.)  In  that  case  a  judgment  had 
been  recovered  for  the  destruction  of  a  building  ignited  by  fire 
from  the  engine,  and  it  was  held  to  bar  a.  subsequent  action  for 
damages  on  account  of  the  destruction  of  other  buildings,  to 
which  Are  was  communicated  from  the  first.  The  loss  gf  the 
houses  constituted  distinct  items  or  grounds  of  damage,  Uut  in 
each  case  it  was  the  result  of  a  single,  indivisible  act.  Where  several 
-chattels  are  converted  a  judgment  recovering  part  of  them  was  held 
to  be  a  bar  to  an  action  to  recover  the  others,  though  they  were 
omitted  from  the  former  action  by  mistake  of  the  att(>rney  ( Folsom 
V.  Clemence,  119  Mass.,  473),  or  by  the  fraudulent  acts  of  the 
defendant  (McCofPrey  v.  Carter,  125  Mass.,  830),  when  the  wrong- 
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ful  takinj?  was  one  rontinuoiis  and  tortious  act  (Herreler  v.  Por» 
ter,  28  Cal.,  885),  and  a  judgment  in  repelvin  for  part  of  the 
thin^  so  taken  bars  an  action  to  recover  daniajjfes  for  the  takinj^ 
of  the  remainder.     (Bennett  v.  Hood,  1  Allen,  47.) 

In  Brunsden  v.  Humplirey,  L.  R..  11  Q.  B.  I)ev.,  712,  it  was 
held  that  a  plaintiff,  having  recovered  for  injury  to  his  cab 
caused  by  the  defiMidant's  negligence,  could  afterwards  recover 
for  personal  injuries  received  at  the  same  time,^  and  caused  by 
the  same  act.  In  the  lower  court  it  was  held  by  Pollock,  B.,  and 
Lopes,  J.,  that  tlie  former  judgment  was  a  bar,  and  on  appeal 
Coleridge,  V.  J.,  agreed  with  them,  but  it  was  held  otherwise  by 
the  two  other  judges.  But  they  bHsed  their  decision  on  the  fact 
that  tlie  wrong  done  affected  two  distinct  and  dilterent  rights— 
the  rigfht  ol  personal  security  and  the  right  to  property— and 
their  reasoning,  whether  satisfactory  or  not,  has  no  application 
when,  as  in  this  case,  tliere  is  but  one  right  infringed.  As  said 
in  Tarsk's  case,  cited,  th^  mules,  wagon  and  harness  were  only 
distinct  items  or  grounds  of  damage  resulting  from  one  indivisi- 
ble act. 

Our  statutes  sliould  not  be  regarded  as  overturning  a  rule  so 
thoroughly  establislucl.  That  which  allows  an  appraisement  of 
stock,  and  gives  twenty-five  per  cent.  dauKiges  in  certain  contin- 
gencies, is  to  be  ai)plied  by  the  court,  which  can,  in  every  case, 
require  the  jury  to  assess  the  value  of  tlu*  slnck.  so  it  may  appear 
that  it  is  as  miicli  as  the  apprnised  value.  The  statute  which 
presumes  negligence,  when  stock  is  kilb d  or  injured  by  the  cars, 
does  not  ai)ply  in  cases  where  inanimate  things  alone  are  injured 
or  destroyed,  P:ven  if  it  should  be  held  that  when  mules  are  killed 
and  a  wagon  is  dej;troyed  by  the  n(^gligent  act,  the  plaintiff  must 
prove  negligence  to  recover  for  the  loss  of  llu»  wagon,  but  may 
recover  lor  the  Joss  of  the  mules,  when  the  killing  is  admitted, 
unless  the  presumption  nf  negligence  is  rebutted,  the  court 
would  have  no  difficulty  in  maintaining  the  rights  of  both  parties 
by  instructions.  In  that  view  of  the  statute  the  burden  as  to 
the  wagon  would  be  on  tlie  plaintiff,  and  as  to  the  mules  it  would 
be  on  the  defendant,  and  the  plaintiff  recpiired  to  make  proof  to 
establish  part  of  his  demand,  would  be  entitled  to  tin?  conclucfing 
argument. 

These  statutes,  therefore,  do  not  require  an  abandonment  of  a 
well  settled  rule. 

The  judgment  is  affirmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  FUNK. 

Filed  April  20,  1887.     Appeal  from  JefifersoD  Court  of  Coromon  Pleas.    Opin 

ion  of  the  court  by  Jud^re  Barbour,  affirminK- 

Railroads— Negligence— One  of  the  appellant's  freight  trains  was  com- 
pelled to  run  upon  a  switch  to  allow  a  train  proceeding  in  an  opposite  direc- 
tion to  pass.  Aft-er  that  train  had  pa8.«!ed  the  train  upon  the  side  track  was 
unable  to  move  forward  because  the  switch  was  out  of  order  and  the  locomo- 
tive could  not  back  it  on  the  main  track  because  the  grade  was  so  heavy. 
After  making  several  fruitless  efforts  to  get  out  of  the  switch  the  conductor 
ordered  appellee,  a  brakeman,  to  go  back  and  signal  a  train  that  was  follow- 
ing, that  it  might  stop  and  assist  his  train.  While  in  the  discharge  of  this 
duty  appellee  was  struck  and  injort^d  by  the  engine  of  the  coming  train-.  Id 
this  action  by  appellee  against  appellant  for  negligence  the  jury  found  in 
substance  that  the  conductor  was  negligent  in  that  he  did  not  send  appellee 
back  immediately  after  tho  pas^slng  of  the  train  in  the  opposite  direction* 
and  that  if  he  had  done  so  appellee  could  have  reached  a  point  on  the  track 
at  which  he  could  have  signaled  the  coming  train  and  avoided  the  injury: 
that  the  plaintiff  used  such  care,  skill  and  caution  as  a  reasonably  skillful 
and  cautious  flagman  would  have  UK»d  under  like  rirouuistances:  that  he 
did  not.  after  being  ordert»d,  have  time  to  go  back  the  jumper  distance;  that 
it  was  about  fifteen  minutes  from  the  time  he  was  ordered  to  go  bnck  until 
he  was  struck,  and  that  he  went  only  L.'i'O  feet.  Held— First— That  the  ap- 
pellee is  not  chargeable  with  neirllgence  in  not  going  fnrther  than  he  did,  as 
the  charact<»r  of  the  night  and  the  condition  of  the  track  may  have  bi»en  such 
that  he  could  not  have  gone  faster  in  the  exercise  of  proper  caution. 

Second— Appellee  is  not  chargeable  with  negligence  in  remaining  on  the 
track,  as  that  was  his  proper  place,  it  being  his  dutj*  to  use  eveiy  effort  to 
sifirnal  the  train 

Third— The  jury  are  the  judges  of  the  credibility  of  the  witness^^s,  and  a 
verdict  will  not  be  disturbed  on  appeal  merely  because  it  is  against  the  testi- 
mony of  a  large  majority  of  the  witnesses. 

In  this  case  the  jury  having  believed  the  plaintiff  alone  in  preference  to 
five  or  six  witnesses,  who  contradicted  him,  and  the  lower  court  having  re- 
fused to  set  the  verdict  aside,  this  court  will  nor.  disturb  it. 

Barnett,  Noble  &  Barnett  and  \Vm.  Lindsay  for  appellant;  O'Neal,  .Tack- 
son  &  Phelps  and  Kinney  &  Kinney  for  appellee. 


LEVY  V.  KENTUCfeY  DISTILLING  CO. 

Filed  April  20,  1887.     Appeal  from    Louisville  Chancery  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Fraud— Lex  loci  contractus— Parties  to  actions— Appellee  instituted  this 
action  upon  two  bills  of  exchange  which  were  accepted  by  D.  in  oonsidera- 
tloD  of  a  number  of  barrels  of  whisky  Vphich  appellee  had  sold  to  him,  the 
whisky  remaining  in  appellee's  warehouse,  and  appellee  issuing  to  D.  its 
warehoase  receipts  therefor.  Appellee  attached  the  whisky.  The  warehouse 
receipts  having  been  transferred  by  D.  to  G.  &  M.,  and  by  them  to  appel- 
lant, were  subsequently  sent  by  appellant  to  an  agent  in  New  York,  who 
sold  them  "for  account  of  whom  it  may  concern."  Appellee  became  the 
purchaser,  and  the  agent  drew  on  it  for  the  price,  sending  the  draft  to  & 
bank  in  Louisville  for  collection,  together  with  the  warehouse  receipts.  Ap- 
pellee attached  the  receipts  and  rf^fused  to  pay  the  drafts.  The  court  below^ 
held  that  the  transfer  of  the  warehouse  receipts  from  D.  to  G.  &  M.,  and 
from  them  to  appellant,  which  took  place  in  the  State  of  Louisiana,  was  a 
device  to  defraud  D. 's  creditors,  and  that  the  whisky  was,  therefore,  subject 
o  the  attachment,  but  as  it  had  Ix'en  sold  and  purchased  by  appellee y<it  was- .  j 
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•held  that  it  was  entitled  to  bold  tbp  amount  of  the  purchase  price  upon  cred- 
iting it  upon  D.  *s  indebtednecis.  Held— First—That  as  the  transfers  of  the 
warehouse  receipts  were  fraudulent,  they  will  not  be  upheld  by  the  courts  of 
this  State,  whatever  may  be  the  law  of  the  State  where  they  were  made,  as 
-our  courts  will  not  uphold  a  contract  in  regard  to  property  situated  here 
which  is  contrary  to  good  morals  and  an  actual  fraud  upon  the  rights  of 
other  parties. 

Second— G.  &  M.  were  not  necessary  parties  to  the  action.  If  the  transfer 
to  them  was  fraudulent,  it  gave  them  no  right:  and  if,  on  the  other  hand, 
they  had  acquired  the  receipts  in  good  faith  for  a  valuable  consideration, 
■and  in  good  faith  for  value  had  transferred  them  to  appellant,  they  would 
have  no  farther  interest  in  them :  nor  can  the  judgment  affect  them. 

Third— Appellant  can  not  complain  that  the  whisky  was  not  directed  to 
be  sold  to  pay  appellee's  debt,  instead  of  applying  the  proceeds  of  the  sale 
tilready  made  at  his  instance  to  that  purpose*.  Appellant  can  not  question 
his  own  act,  and,  besides,  it  does  not  appear  that  the  whisky  did  not  sell  for 
its  full  value,  or  that  it  would  bring  more  if  resold. 

John  C.  Russell  for  appellant;  Brown,  Humphrey  &  Davie  fur  appellee. 

CHARLES  V.  BAIN. 

Filed  April   10.  1887.    Appeal   from   Knox   Circuit  Court.    Opinion  of  the 

court  bv  Judge  Barbour,  affirming. 

New  trial— In  this  action  by  appellants  to  vacate  a  judgment,  in  an  action 
'begun  on  the  common  law  side  of  the  docket,  but  aft^rnards  transferred  to 
equity,  they  allege  in  their  petition  that  when  the  cause  was  transferred  to 
equity  it  was  under  submission  upon  questions  raised  as  to  the  sufficiency  of 
theiranswer,  they  being  defendants  in  that  action,  and  that  the  transfer 
was  made  without  the  knowledge  <*f  the  appellants,  and  during  the  absence 
of  their  principal  counsel  from  that  term  of  the  court,  and  without  the 
knowledge  or  consent  of  their  assistant  counsel.  That  the  case  was  pressed 
through  to  judgment  when  appellants  knew  nothing  about  the  matters,  and 
when  they  did  not  expect  the  case  to  be  tried,  because  of  the  heavy  criminal 
docket:  a'nd  that  they  knew  nothing  of  the  judgment  until  long  after  the 
term  at  which  it  was  rendered. 

Held— That  appellants  are  not  entitled  to  the  relief  sought,  as  there  is 
nothing  showing  that  they  were  prnvent^d  from  appearing  or  defending. 

S.  B.  Disbman  for  appellant :  J.  H.  Tinsley  for  appellee. 

FARMERS    NATIONAL  BANK    OF   MT.  STERLING  v.  CITY  OF  MT. 

STERLING. 

SAME  V.  SAME. 

MITCHELL  V.  SAME. 

JFiled  April  20,  18S7.    Appeal  from  Montgomery  Circuit  Couit.    Opinion  of 

the  court  by  Judge  Ward,  affirming. 

A  judgment  against  a  municipal  c  rporation  can  not  be  enforced  by  process 
'^f  garnishment  against  the  taxpayer,  for  the  reason  that  courts  have  no 
power  to  levy  or  collect  taxes. 

Corneiifon  &  Mitchell  f  jr  appellants :  Wood  &  Day  and  L.  Apperson  for 
<appellee. 

LEE,  &c.  V.  MURRELL. 

Filed  April  20,  1887.    Appeal  from  Louisville  Chancery  Court.    Opinion  of 

the  court  by  Judge  Ward,  aifflrming. 

1.  Assignment  of  insurance  policy -Consideration— F.  was  the  beneficiary 
In  a  paid-up  policy  of  insurance  upon  the  life  of  G.,  her  father.  M.  having 
been  compelled,  as  surety  for  G.,  his  iiiiber-in-lavc.  to  pay  a  considerable 
f?um  nf  money  for  him,  inststfd  upon  the  assignment  to  him  of  the  p'jllcy  of 
insurance  upon  the  life  of  G..  to  ii  deinnifying  him.  Tht'reUpon  G..  and  his 
daughter,  F.,  the  lien**ficiary  in  the  pi.licy.  a.-s  gi.ed  it  t<o  M.  hy  transfer  and 
delivery.  G.  about  the  same  time  eseciir^tl  t  >  M.  his  note  for  the  amount  the 
latter  had  paid  for  him,  and  about  six  monil.s  thereafter  the  policy  was  as- 
tiigned  liy  written  endorsement  the ivom.  Toe  In-^n red  having  died.  F.,  in  this 
oontroversy  between  her  and  M.  i>\vv  ihe  ]  n^teds  of  the  policy,  pays  she  as- 
signed the  policy  only  for  the  punui-  e  o\  Iv*  pii  ^  i-tMce  in  i  he  family,  and  that 
there  was  no  consideration  for  the  ...-^.-iKinui  nr.     Held— That  this  appears  to 
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have  been  a  case  In  which  the  nrfriutipntR  or  consideratioDs  nsually  presented' 
why  a  person  should  aid  bis  ivlative  or  friend  when  in  embarrassed  circum- 
fitanoe<«  were  presentpfi.  oonsidpred  and  .'X'ted  upon,  and  there  is  no  reason 
why  choy  are  not  in  ihis  cuse  sufficient  oonsideration  to  sustain  the  assign- 
ment. 

3.  Same — The  condition  that  the  policy  should  not  be  assigned  was  a  con- 
dition annexed   by  the   insurance  company  for  its  protection,  and   not  to. 
prevent  the  policy  from  bein^  assianed  so  as  to  vest  the  claim  and  right  of 
action  in  othprs,  if  the  company  should  consent,  or  waive  the  provision.^ 

E.  B.  McKay  for  appellants;  Brown,  Humphrey  &  Davie  for  appellee. 

SEALE  v.  CHAMBERS. 

Piled  ApHl  20.  1887.     Appeal  from  Breathitt  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judfre  Bo^Vden,  affirminfr. 

Witnesses— A  judgment  will  nof  be  reversed  merely  because  a  fifth  witnesa 
was  not  permitted  to  testify  to  a  fact  proved  by  four  other  witnesses.  The 
court  mar  exnrcise  a  reasonable  control  as  to  the  number  of  witaesses  per- 
mitted to'  testify  in  refirarri  to  a  single  point. 

I.  N.  Cardwell  for  appellant;  H.  C.  Lilly  &  Son  for  appellee. 

BOLDMAN  V.  KITCHEN,  &c. 

Filed  April  20.  1P87.     Appeal  from    Cnrter  Circuit   Court.     Opinion   of  the 
court  by  Presidina  Judge  Bnwden,  dismissln^r. 

1.  Appellate  jurisdiction—When  a  defendant  appeals  the  amount  adjudged 
a^rainst  him  is  the  amount  in  controversy. 

2.  Same— The  fnct  that  a  lien  on  land  was  adjudfred  does  not  give  jurisdic- 
tion upon  appeal  if  the  amount  in  controversy  is  less^  than  $100. 

3.  Same— A r pellet^  G.  sued  iippellnnt  for  1114.45  for  work  done  and  ma- 
terials furnished,  mnking  K.,  another  appellee,  a  defendant  as  the  holder  of 
the  legal  title  to  the  land  on  which  the  improvements  were  made,  and  assert- 
ing a  mechanic's  lien.  Appellant  adinltted  that  the  work  and  materials 
were  worth  156.78,  and  asserted  a  set-off  amounting  to  iW.50,  leaving  due 
him,  as  he  contended,  ^'34.73.  The  court  gave  judgment  against  him  for  f4(>, 
thuK  making  the  amount  in  controversy  as  against  G.  f8(),72.  the  aggregate 
of  these  two  sums.  K.  filed  a  cross  petition  ass«»rtlng  a  Hen  for  $213.50,  evi- 
denced by  a  note,  being  the  purchase  money  for  the  land.  Appellant  pleaded 
a  set-off  amounting  to  $8P.83.  against  which  K.  pleaded  claims  greater  than 
the  set-off.  The  court  rejected  all  these  matters  and  gave  judsrment  for  the 
amount  of  the  note,  which  was  not  dlsyu'ed,  thus  making  the  amount  in 
controversy  in  this  branch  of  the  case  I8JI.63. 

Held— That  these  claims  were  in  no  way  coi  nected,  and  can  not  be  added 
together  to  give  this  court  jurisdiction. 
E.  B.  Wilhoit  and  Roe  &  Roe  for  appellant:  J.  D.  Jones  for  appellees. 

FELAND  V.  BALL'S  ADM'R. 

Filed  April  90,  1887.     Appeal  from   Lincoln  Circuit   Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowden,  affirming. 

*'An  exhibit  will  not  supply  the  omission  of  material  allegations.  If  it 
were  conceded  that  the  plaintiff  may  maintain'  an  action  to  recover  the 
amount  of  taxes  paid  by  him,  while  sheriff,  for  the  defendant,  but  not  at 
bis  request,  the  allegation  that  'among  the  tax  lists  in  plaintiff's  hands  waB 
that  of  Wm.  M.  Ball,  amounting  to  181. fi9,'  is  not  sufficient.  It  is  only  by 
assumption  and  inference  that  the  State  and  county  tax  amounted  to, the 
Bura  named." 

W\  H.  Miller  for  appellant;  P.  M.  McRoborls  for  appellee. 

ROGERS,  &c.   V.  CARR,  &c. 

Filed  April  20,   1887.    Appeal  from   Trigg  Circuit  Court.    Opinion  of  tlie 

court  hy  Judge  Barbour,  affirming. 

1.  Vendor's  Hen— Under  the  Revised  Statutes  the  vendor  had  no  lien  for 
the  purchase  price  of  land  unless  it  was  expressly  stated  in  the  deed  what 
part  of  the  oonsideration  remained  unpaid. 
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2.  Same— Executors— J.  sold  land  to  F.,  the  consideration  recited  in  the 
deed  beini?  S2,000,  to  be  paid  as  follows:  "Two  notes  of  K.  for  |833.33V<i  cash, 
due  in  1878  and  1874,  and  one  on  F.  for  ^83.3.SJ^,  due  January  1,  1874."  J. 
died,  leaving  a  will  nominating?  R.  and  F.  as  executors,  while  R.,  in  an 
acrion  upon  the  notes  of  K.,  which  were  secured  by  lieH  upon  land,  joined 
with  him  his  co-executor,  F..  he  alone  prosecuK^d  the  action  to  judgment, 
and,  as  executor,  purchased  the  land  in  Hen  for  the  payment  of  the  notes  for 
tiie  benefit  of  the  creditors,  who  are  now  the  owners  of  and  in  possession  of 
the  land.  This  land  failing  to  sell  for  enough  to  satisfy  the  assigned  notes, 
R.,  as  executor,  brings  this  action,  asserting  a  vendor's  lien  upon  the  land 
sold  to  F.  for  the  balance  due  upon  the  assigned  notes.  Ir.  is  alleged  in  the 
answer,  and  not  denied,  that  the  land  upon  which  the  assigned  notes  were 
a  lien  was  worth  more  than  enough  to  satisfy  those  notes. 

Held— That  R.,  having  purchased  in  the  property  as  executor,  which  gave 
to  F.,  as  a  co-executor,  certainly  an  equity,  can  not  by  an  arrangement  with 
the  devisees  transfer  the  title  to  them,  and,  irrespective  of  the  actual  worth 
of  the  property,  bold  F.  liable  as  a?  ignorfor  the  difference -between  the 
amount  at  which  the  property  was  bid  in  and  the  amount  of  the  assigned 
notes. 

Fenton  Sims  for  appellants;  T.  C.  Dabney  &  Son  for  appellees. 


FITZPATRICK,  &c.  v.  COWDEN'S  ADM'R. 

Filed  April  27.  1887.     Appeal  from    Barren    Circuit   Court.     Opinion   (if  the 

court  by  Judge  Ward,  reversing. 

Husband  and  wife— By  express  provision  of  statute  a  married  woman  is 
entitled  to  the  proceeds  of  her  land  unless  otherwise  provided  in  the  cnnvey- 
anoe  or  the  obligation  of  the  purchaser;  and  the  mere  fao't  that  the  husband, 
tn  secure  his  own  indebtedness,  may,  with  the  consent  of  his  wife,  have 
pledged  notes  executed  to  her  for  the  nurohase  price  of  her  land,  will  not 
enable  creditors  of  the  husband,  other  than  the  pledgee,  to  subject  any  part 
of  the  proceeds  of  the  notes  to  the  payment  of  their  debts 

Bntts  &  Hill  and  W.  P.  D.  Bush  for  appellants;  J,  W.  Jones  and  Richards 
&  Hines  for  appellees. 


KAELIN  V.  RUFENACHT, 

Filed  April  27,  1887.     Appeal  from  Kenton    Circuit  Court.     Opinion   of  the 

court  by  Judge  Ward,  alBrming. 

Instructions  to  jury— Upon  a  former  appeal  in  this  casp  an  instruction 
now  complained  o^"  was  condemned  becausn  the  pleadings  did  not  authorize 
an  instruction  upon  the  subject,  and  not  because  it  was  an  erroneous  ex- 
position of  the  law,  the  fbrnier  opinion  being  in  effect  an  approval  of  the 
instruction,  had  the  pleadings  bt^JMi  suflicient  to  warrant  ore  on  the  subject. 
The?  obJHction  now  ma  'o  to  the  instruction  is  that  it  is  vague,  and  that  its 
phraseology  is  misleading.  Held— That  under  the  circumstances  appellant 
should  have  askfd  an  instruction  to  cure  the  suggested  defecs  in  the  one 
complained  of,  and  having  failed  to  do  so  the  court  will  not  disturb  a  sec- 
ond verdict  for  a])]^eilee. 

Carlisle,  (ibebel  &  Carlisle  for  appellant;  J.  Creutz  for  appellee. 


WYBRANT  V.  FIDEL. TY  TRUST  CO.,  RECEIVER. 

Filed  April  27,  1887.     Appeal  from  Jefferson  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Ward,  allirming. 

The  petition  of  the  appellet^,  based  upon  an  account  for  merchandise,  was 
not  sufficient  to  have  aurhoriz^»d  a  judgment  by  default,  but  the  defendant 
answered  and  admitted  an  indebtedness  of  SlKJ.o^  on  the  account.  On  the 
filing  of  the  answer  the  c^ise  was,  by  consent,  submitted  for  judgment  on 
the  pleadings.  The  court  thereupcm  rendered  judgment  for  the  $116.69,  and 
granted  the  plaintiff  leave  to  amond  the  petitiim  as  to  the  residue  of  the 
claim.  Held— That  the  court  abused  neither  its  power  nor  its  discretion  in 
billowing  the  amendment. 

Elliott  &  Hemingray  for  appellant;  Goodloe  &  Roberts  for  appellee. 
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ATHERTON  v.  BONNIE  BROS. 

Filed  April  27.  1887.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Juage  Ward,  alfirining. 

Warehouse  receipts— Where  warehouse  rwjeipts  provide  for  the  payment  of 
storage  whioh  has  in  fact  been  paid  in  advai)o,e,  and  the  warehouseman  col- 
lects storage  from  one  to  whom  the  receipts  have  been  assigned,  he  collects 
it  to  the  use  of  the  original  holder,  who  paid  the  storage  in  advance,  who 
may  recover  it  from  him. 
Brown,  Humphrey  &  Davie  for  appellant;  Dodd  &  Grubbs  for  appellees. 


GROSS  V.  LEXINGTON  PLUMBING  CO. 

Filed  April  27.  1887.     Appeal  fpora  Fayette   Circuit  Court.     Opinion   of  the 

court  by  Presiding  Judge  Bowrlen,  reversing. 

Bills  of  exceptions— Unless  the  objection  is  that  the  verdict  is  not  sus- 
tained by  the  evidence  the  bill  of  exceptions  nned  not  srat^  the  evidence, 
but  must  state  the  material  facts  which  it  conduces  to  prove.  The  bill  of 
exceptions  in  this  ca.*;e  states  that  there  was  evidence  tending  to  show  cer- 
tain facts,  and  there  is  nothing  to  show  that  there  was  any  evidence  tending 
to  prove  any  other  fact;.  Held— That  ic  must  be  assumed  that  the  bill  con- 
tains all  the  evidence  nece.<!sary  tc,  decide  whether  a  rejected  instruction 
should  or  should  not  have  been  given. 

Z.  Gibbons  for  appellant:  Beauohamp  &  Allen  for  appellee. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ZARING. 

Filed  April  27,  1S87.     Appeal  from  Shelby   Circuit   Court.     Opinion   of  the 
court  by  Presiding  Judge  Bowden.  affirming. 

1.  Si>ec)fic  pHrformance-Appelh*e's  written  agreement  was  this:  "I  will 
make  a  dee<1  of  rieht  of  way  through  my  lands  to  the  Northern  Divicion  of 
the  Cumberland  &  Ohio  R.  R.  Co..  as  now  graded,  as  soon  as  the  company 
or  its  agents  or  successor  .shall  have  made  me  a  safe  and  ccmvenient  crossing, 
80  as  to  let  me  out  to  the  Bardstown  turnpike  road,  and  keep  the  Fame  in 
good  order."  Held— That  the  interest  ap])ellee  con tract*^<l  fnr— the  keeping 
of  the  crossing  in  repair- was  continuous,  and  as  damages  for  a  failure  to 
make  the  crossing  would  V-e  conjectural,  a  specific  performance  may  be  prop- 
erly enforced  aerairst  apjellant,  the  siiccespor  of  the  comiany  with  which 
the  contract  was  made,  appellant  having  notice  of  the  contract  when  it  ac- 
quired its  inr+»re.«;t. 

2.  Same— The  tender  of  a  deed  by  plaintiff  was  not  necessary,  there  being 
an  averment  that  he  was  able,  ready  and  willing  to  convey  so  soon  as  the 
crossing  was  made.  The  tender  of  a  deed  i.s  not  required  of  the  plaintiff 
when  the  defendant  is  to  do  the  precedent  act,  and  that  act  is  one  which  re- 
quires time  for  its  performance. 

Bullock  &  Beckham  for  appellant;  James  W.  Head  for  appellee. 


HEINTZ  V.  CHRIST.MAN. 

Filed  April  27.  1887.     Appeal  fr.nn  Campbell  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Bowden,  affirming. 

1.  New  trial— After  a  judgment  of  confession  had  been  entered  against  the 
defend{int,  and  a  jury  was  sworn  to  assess  damages,  the  defendant  moved  to 
have  the  swearing  set  aside,  and  in  support  of  the  motion  filed  the  affidavit 
of  his  attorney,  which  stated  merely  that  he  had  been  unavoidably  detained 
from  court  that  morning,  and  had  had  no  opportunity  to  communicate  the 
fact  to  his  client;  and  that  the  defendant  had  a  meritorious  defense.  No 
answer  was  tendered,  and  the  aflSdavit  did  not  disclo.se  the  facts  which  the 
affiant  supposed  to  be  a  good  defense.  Held— That  the  court  did  not  abuse  a 
sound  discretion  in  overruling  the  motion. 

2.  Order  of  arrest— When  the  removal  of  visible  property  from  the  State  is 
the  ground  relied  on  for  an  order  of  arrest  in  a  civil  action  the  statement 
that  the  removal  was  with  the  intent  to  defraud  is  essential,  and  if  that 
tiharge  is  not  made  the  clerk  has  no  authority  to  issue  the  order  of  arrest^ 
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and  the  illefralit.v  of  the  aot  is  apparent  on  the  face  of  the  reoord.  It  is  not 
a  case  of  mere  informality :  the  omitted  averment  is  the  gist  of  the  affidavit. 

8.  Same— Although  an  order  of  arrest  bo  not  void,  but  voidable  merely, 
when  it  is  set  aside  it  ceases* to  be  a  shield,  and  by  relation  is  regarded  aa 
invalid  from  its  origin. 

J.  Creutz  for  appellant;  C.  J.  Helm  for  appellee. 

MEYER  V.  FIDELITY  TRUST  AND  SAFTY  VAULT  CO. 

Filed  April  27.  1887.    Appeal  from  Louisville  Chancery  Court.    Opinion   of 
the  court  by  Presiding  Judge  Bowden.  reversing. 

1.  Contract  for  sale  of  whisky— A  contract  for  the  sale  of  two  hundred 
barrels  of  whisky  to  lie  manufactured,  and  to  he  in  bond,  contained  thiff 
clause:  '*We  guarantee  rbe  shrinkage  shall  not  exceed,  upon  an  average,  the 
allowance  for  ahrlnkugw  provided  for  in  the  Carlisle  bill."  Held— That 
while  the  law  referred  to  permits  no  ascertainment  of  the  average  shrinkage 
on  a  numlier  of  Iwrrels.  the  shrinl»age  allowed  on  each  l)arrel  being  seven 
and  one  half  gallon.s.  it  does  iiot  preTent  private  p-ersons  from  contracting,  as 
they  will,  in  regard  to  the  shrinkage,  and  the  quantity  in  this  oa.se  was  that 
the  average  in  the  two  hundred  barrels  should  not  exceed  seven  and  one-half 
gallons  per  barrel,  tliat  is.  1.600  gallons  in  all. 

2.  Same— When  a  distiller  pays  the  tax  on  whisky  whi«h  has  been  sold 
subject  thereto  he  does  not  acquire  a  personal  demand  against  the  buyer; 
his  only  protection  is  in  the  lien  he  has  on  the  whisky  itself.  If.  therefore, 
he  pays  tflx  on  whisky  that  does  not  exist,  and  is,  therefore,  not  deliverable* 
he  has  no  remedy  against  the  buyer. 

Brown,  Humphrey  &  Davie  for  appellant;  W.  E.  McAfee  for  appellee. 

BARREN  COUNTY  COURT  v.  KINSLOW. 

Filed   May  4,    1887.     Appeal   from    Barren    Circuit   Court.     Opinion   of  the 

court  by  Presiding  Judge  Bowden,  affiritfing. 

1.  Roads— Under  section  80  of  article  1,  chapter  94,  General  Statutes,  the 
certificate  of  a  road  surveyor  as  to  the  amount  agreed  to  be  paid  by  him  for 
the  use  of  any  "wheel  carriage,  plow,  draught  horse,  oxen,  gear  or  driver" 
in  making  or  repairing  a  road,  is  conclusive  upon  the  county  not  only  as  to 
the  amount,  but  as  to  the  nec^^ssity  for  the  use. 

3.  Statutes— By  an  act  of  March  8,  1880,  and  applicable  to  the  counties  of 
Barren,  Metcalfe.  Monroe.  Livingston  and  McCracken,  section  H)  of  article 
1,  chapter  94.  General  Statutes,  was  amended  by  excepting  the  counties 
named  from  the  provisions  of  the  general  law.  By  an  act  of  April  1,  1882, 
this  act.  so  far  as  it  applied  to  Barren.  Metcalfe  and  Monroe,  was  repealed. 
By  another  act  of  tne  same  date,  "for  tl.e  benefit  of  the  public  roads  in  Bar- 
ren. Metcalfe  and  Monroe  counties,"  provision  was  made  for  taking  the 
sense  of  voters  on  the  proposition  to  secure  road  repairs  by  taxation,  the  act 
providing  that  if  a  majority  should  not  favor  the  proposition,  "the  present 
law  in  relation  to  public  roads  shall  be  in  force."  Held— That  if  the 
two  acts  of  April  i,  lh82.  are  read  together,  as  they  should  be.  they 
repeal  the  aot  of  March  8.  1880,  as  t«  the  three  counties  named,  and 
leave  in  force  in  those  counties  the  general  law  as  found  in  the  General  Stat- 
ut^es.  as  it  is  not  to  he  supposed  that  by  the  "present  law"  the  legislature 
meant  an  act  it  had  just  de<;lared  to  he  repealed,  or  to  make  the  repeal  of 
that  act  depend  upon  the  adoption  of  the  taxing  system. 

3.  Same— Section  22  of  chapter  21  of  the  General  Statutes,  which  provides 
that  "when  a  law  which  may  have  repealetl  another  shall  be  repealed,  the 
previous  law  shall  not  be  revived  unless  the  law  repealing  it  be  paK.<ied  dur- 
ing the  same  session  of  the  general  assembly,"  does  not  apply  to  the  repeal 
of  an  act  excepting  from  the  general  law  a  particular  locality.  Such  an  act 
merely  suspends  the  general  law  in  that  locality,  and  when  repealed  the  pro- 
vision's of  the  general  law  apply  without  any  act  reviving  them. 

Richards  &  Hines  and  G.  M.  Bohanou  for  appellant;  Lewis  McQuown  for 
appellee. 
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KENTUCKY  TOBACCO  ASSOCIATION  v.  ASHBY. 
(Filed  January  15,  1879 — Not  to  be  reported.) 

1.  Measure  of  damages  for  breach  of  contract  by  one  person  to  advance 
another  money  with  which  to  purchase  tobacco. 

2.  Special  damages,  whicli  are  such  as  do  not  necessarily  follow  the  breach 
of  an  agreement,  must  be  specially  pleaded.  A  general  allegation  of  dam- 
age will  not  authorize  the  recovery  of  more  than  nominal  damages. 

8.  Pleading— An  allegation  that  the  defendnnt  failed  to  honor  or  pay 
plaintiff's  drafts  does  not  import  that  the  drafts  wer^  presented  and  pay- 
ment or  acceptance  refused,  and,  therefore,  is  not  a  sufficient  allegation  of 
the  breach  of  a  contract  by  defendant  to  advance  plaintiff  money  through 
drafts. 

4.  The  president  of  a  corporation,  being  the  chief  officer,  is  presumed  to 
have  authority  to  make  contracts  pertaining  to  the  business  of  the  corpora- 
tion unless  the  contrary  be  shown. 

Owen  <fo  Ellis  for  appellant. 

W.  N.  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  (;ourt. 

Opinion  of  the  court  by  Judge  Cofer. 

The  appellee  alleged  in  substance  that  in  consideration  of  a 
subscription  by  biin  for  stock,  the  appellant  undertook  and  agreed 
to  advance  to  him  all  the  money  he  might  need  for  the  successful 
prosecution  of  his  business  as  a  tobacco  dealer,  and,  in  addition, 
to  pay  him  a  premium  of  two  dollars  on  each  hogshead  of  tobacco 
shipped  to  appellant  for  sale;  that  the  money  was  to  be  paid 
through  drafts  drawn  upon  and  paid  by  appellant;  that  relying 
upon  the  good  faith  of  appellant,  he  arranged  to  buy,  and  did 
buy,  large  quantities  of  tobacco,  and  drew  upon  appellant  to  meet 
his  liabilities  therefor;  that  appellant  failed  to  honor  or  pay  his 
drafts,  in  consequence  of  which  he  lost  bargains  on  which  he 
would  have  realized  a  large  sum  over  and  ahove  the  cost  of  the 
tobacco;  that  he  had  made  preparations  on  the  faith  of  this  agree- 
ment to  carry  on  a  tobacco  business;  that  in  consequence  of  appel- 
lant's failure  to  comply  with  its  agreement  he  lost  profits  he 
would  otherwise   have   made   on    the    to])acco,  and    was    himself 
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thrown  out  of  employment  and  lost  hisiBervices  for   the  year,  for 
all  of  which  he  prayed  judgment  for  $5,(X)()  in  damages. 

It  is  a  fundamental  rule  of  pleading  that  the  petition  in  an 
action  on  a  contract  should  state  the  undertaking  or  agreement  of 
the  defendant,  the  breach  complained  of,  and  the  injury  resulting 
to  the  plaintiff  fiom  such  breach. 

This  rule  was  not  regarded  in  the  answer  in  this  case.  The 
agreement  of  appellant  was  perhaps  sufficiently  stated.  But  no 
breacli  of  the  contract  as  stated  is  sufficiently  alleged.  Money 
was  to  be  advanced  on  drafts  drawn  by  the  appellee,  but  it  is  no't 
alleged,  in  terms,  that  he  ever  drew  any.  sucli  drafts,  and  if  it 
may  be  inferred  from  the  allegation  that  appellant  failed  to  honor 
or  pay  his  drafts,  that  drafts  were  drawn,  still  it  was  not  appel- 
lant's duty,  under  the  agreement,  to  accept  or  pay  them,  unless 
they  were  not  only  drawn  to  meet  the  requlrem.ents  of  appellee's 
trade  in  tobacco,  but  were  presented  for  acceptance  or  payment 
neither  of  which  is  alleged,  nor  can  either  be  fairly  inferred 
from  anything  alleged  in  the  answer.  The  languaj^e  is  that 
appellant  failed  to  honor  or  pay  his  drafts.  If  the  allegation  had 
been  that  it  rufused,  this  might,  by  a  very  li])eral  construction, 
liave  implied  rbat  the  drafts  were  presented,  but  by  no  degree  of 
liberality  of  construction  can  the  language  used  import  that  the 
drafts  were  presented  and  payment  or  acceptance  refused.  Nor 
is  tliere  any  tiling  even  approaching  an  allegation  that  any  drafts 
that  may  have  been  c.rawn  were  to  meet  the  requirements  of 
appellee's  tobacco  trade. 

The  answer  is  equally  defective  in  respect  to  the  damages 
resulting  from  appellant's  failure  to  comply  with  its  agreement. 

It  is  impossi!)le  to  learn  from  the  answer  the  damage  claimed. 

The  amount  of  tobacco  purchased  is  not  stated,  nor  is  the  price 
at  which  it  was  purchased,  or  at  which  it  could  have  been  sold, 
stated  even  in  the  mo-t  general  terms.  The  appellant  had  no 
money  to  pay  for  the  tobacco  ho  had  purchased,  and  the  sellers 
refused  to  deliver  it,  and  if  he  had  had  money  he  could  have  pur- 
chased other  tobacco,  "on  which  he  would  have  realized  a  large 
sum  of  money  over  and  above  the  cost  of  the  tobacco,  all  of  which 
was  lost  to  him  by  the  failure  of  plaintiff  to  comply  with  her 
agreement." 

This  is  not  an  allegation  of  even  a  loss  of  profits;  Jor  although 
he  might  have  realized  on  tlie  tobacco  greatly  more  t  nan  .its  origi- 
nal cost,  there  may  still  have  been  no  profit. 

But  we  think  the  profits  he  might  have  made  are  too  remote  to 
constitute  an  element  of  damage  in  this  case.  Whether  he  would 
make  profit  was  dependent  upon  too  many  conditions  to  authorize 
a  recovery  on  that  ground  on  the  agreement  as  stated  in  the 
4inswer. 

Nor  was  the  answer  sufficient  to  entitle  him  to  recover  for  the 
rent  of  his  tobacco  house,  or  for  loss  of  his  own  time,  or  for  wages 
paid  to  hands  employed  to  aid  in  conducting  his  contemplated 
business. 

If  the  alleged  agreement  was  made  by  the  president  and  secre- 
tary of  appellant,  we  think  it  is  bound  by  the  agreement  unless 
it  can  show  some  valid  restriction  on  their  authority  to  bind  the 
corporation.  The  president  is  the  chief  officer,  and  ought  to  he 
presumed  to  have  authority  to  make  contracts  I'ertaining  to  the 
business  of  the  corporation  unless  the  contrary  be  shown. 
:lf  the  appellee  made  known  to  the  ai)pellant  or  its  officers  or 
agents,  with  whom  the  agreement  was  made  and  who  had  au- 
thority to  make  the  agreement,  or  if  from  the  circumstances  they 
ought'reasonably  to  have  expected  that  he  would  make  outlays 
or  incur  liabilities  on  the  faith  of  the  agreement  to  furnish  hfni 
with  money,  and  he  made  such  outlays  or  incurred   such   liablli- 
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^ies  Telying  oti  the  agreement,  then  he  is  entitled  to  recover  what- 
•«ver  he  lost  in  oonse<j[uence  of  such  expenditures  and  liabilities. 

If  the  corporation,  or  its  authorized  agents  who  made  the  agree- 
ment, were  hifoniieil,  or  from  the  circumstances  ought  to  nave 
expectetl  that  he  would  hire  hands,  rent  houses,  or  retain  for  use 
his  own  house,  which  he  might  have  otherwise  rented,  or  that 
be  would  abstain  from  entering  into  other  employment,  relying 
on  the  agreement,  then  whatever  he  paid  to  hands  so  hired,  or 
for  other  expenses  about  the  contemplated  business,  over  and 
above  what  the  services  of  such  hands  and  use  of  the  house  were 
actually  worth  to  him  situated  as  he  was,  and  whatever  the  rent; 
-of  his  house  might  Have  been  worth  over  what  its  use  was  worth 
to  him  as  he  used  it,  and  wliatever  any  money  he  may  have 
expended  in  that  way  exceeded  what  he  actually  realized  out  of 
such  expenditures,  may  be  recovered  as  damages  for  the  breach 
of  the  agreement,  if  such  breach  be  shown.  So,  also,  if  he  was 
prevented,  by  relying  on  such  agreement,  from  engaging  in  other 
business,  and  was  kept  idle  or  only  partly  employed,  he  may 
recover  whatever  he  lost  in  that  way.  But  he  can  not  recover  for 
the  hire  of  hands,  for  rent  or  for  his  own  loss  of  time,  except  up 
to  the  time  when  he  ascertained  the  appellant  would  not  keop  its 
agreement,  and  for  such  time  afterward  as  he  had  already  become 
bound  to  pay  his  hands,  or  Iiad  lost  tlie  opportunity  of  renting  his 
house  or  until  he  had  opportunity  to  find  employment  for  himself. 

The  damages  claimed  are  special — that  is,  do  not  necessarily 
follow  the  breach  of  the  agreement,  and  consequently  must  be 
specially  pleaded-  The  facts  which  show  liow  and  why  the 
damage  follows  the  breach  must  be  set  out,  and  a  general  allega- 
tion of  damage  will  not  authorize  a  recovery  of  more  than  nominal 
damages.     There  is  no  sufficient  allegation  of  special  damage. 

If  I  sue  for  damages  for  the  breach  of  a  contract  to  deliver  a  thou- 
sand bushels  of  wheat  at  a  given  price,  on  a  named  day  and  at  a 
designated  place,  I  must  allege  that  the  wheat  was  worth  more 
at  that  time  and  place  than  the  contract  price,  and  1  can  not 
recover  such  difference  in  price  upon  a  mere  allegation  that  I 
have  been  (iamapied  a  given  sum  by  the  defendant  s  breach  of 
contract.  So  if  I  sue  lor  an  assault  and  battery,  1  can  not  recover 
surgeon's  bills  made  necessary  by  the  battery,  nor  for  time  lost 
on  account  of  my  wounds,  unless  such  special  damage  be  appro- 
priately alleged. 

The  reason  of  the  rule  in  each  case  is  the  same.  In  the  case  uf 
the  contract  my  special  damage  does  not  necessarily  follow  the 
breach  of  the  agreement.  It  results  from  the  extraneous  fact 
that  the  wheat  is  worth  more  at  the  time  and  place  of  delivery 
than  the  contract  price.  That  is  the  fact  on  wliich  my  right  to 
special  damages  depends,  and  must  be  alleged.  So  in  the  other 
case.  The  necessity  for  a  surgeon  and  the  loss  of  time  may  or 
may  not  result  from  the  battery,  and  in  order  to  recover  for  these 
I  must  allege  the  facts. 

So  in  the  case  at  bar.  The  loss  claimed  on  account  of  having 
hired  bands,  and  on  account  of  retaining  his  house,  which  might 
otherwise  have  been  rented,  and  on  account  of  the  loss  of  his  own 
time,  or  of  his  having  incurred  expenses,  are  losses  not  necessarily 
following  the  breach  of  the  agreement,  and  unless  the  special 
facts  are  alleged  no  foundation  is  laid  for  a  recovery  on  account 
of  those  matters.  The  defendant  had  no  notice  that  they  would  be 
prescjnted,  and  consequently  no  opportunity  to  prepare  to  meet 
them,  except  the  claim  for  the  loss  of  appellee's  own  time,  and 
that  is  not  sufficiently  alleged. 

Judgment  reversed  and  cause  remanded,  with  directions  to  sus- 
tain the  demurrer  to  the  answer  and  for  further  proper  pro- 
ceedings. 
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HICKMAN^S  ADM'R  v.  HICKMAN'S  HEIRS. 

(Filed  May  3,  1887— Not  to  be  reported.) 

GoDstruotioD  of  devise— Devise  to  testator's  widow  for  life,  and  at  her- 
death  to  his  daughter  *'to  support  her  durina  life,"  the  remainder,  **ir 
any,"  to  be  equally  divided  amonj?  the  heirs.  The  daughter  died  before  hep- 
mother.  Held— That  the  widow  was  entitled  to  a  life  estate  only,  and  at 
her  death  the  esfat-e  passed  to  the  heirs  free  from  any  encumbrance  createdi 
upon  it  by  the  widow  or  her  trustee. 

Thos.  J.  Barker  and  G.  G.  Gilbert  for  appellant. 

A.  P.  Harcourt  for   appellees. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  will  of  the  testator  was  properly  construed  by  the  court 
below,  and  no  sale  of  the  realty  can  be  made  for  the  payment  of 
the  debts  due  by  the  widow,  or  contracted  by  the  appellant  as 
her  trustee  for  her  support.  If  the  testator  had  known  that  hla 
crippled  daughter  would  die  before  her  mother  the  provisions  of 
the  will  might  have  been  different,  and  although  the  draftsman 
of  the  instrument  failed  to  express  the  meaning  of  the  testator^ 
still  the  chancellor  is  powerless  to  cure  the  defect  when  there  is 
no  ambiguity  in  the  language  used  or  as  to  the  meaning  of  the 
testator*  as  appears  from  the  instrument  itself. 

The  testator  uses  this  language:  '*!  give  and  bequeath  to  my 
wife,  Elizabeth,  all  of  my  real  and  personal  property  during  her 
life,  after  the  payment  of  debts.  At  the  death  of  my  wife  I  give 
to  my  daughter,  Emily,  all  of  the  landed  estate,  to  support  her 
during  life,  and  at  her  death  I  will  that  th*  remaining  landed 
estate,  if  there  be  any,  be  equally  divided  among  the  heirs.'' 

The  daughter  dying  before  lier  mother,  left  the  mother  entitled 
to  a  life  estate  only,  and  at  her  death  the  land  passed  to  the 
heirs  or  other  children  free  from  any  encumbrance  the  widow  or 
her  trustee  might  have  created  upon  it.  The  land  might  have 
been  sold,  if  necessary,  for  the  support  of  the  daughter,  but  not 
so  as  to  the  testator's  widow,  and,  however  meritorious  the  acta 
of  the  trustee  may  have  been  in  providing  for  the  widow  beyond 
her  income,  he  can  look  alone  to  the  geneorsity  of  those  holding- 
the  remainder  for  payment.  Their  moral  obligation  to  indemnify 
the  trustee  can  not  be  enforced  in  a  court  of  equity. 

Judgment  affirmed. 


KEYNOLDS    v.    WILLIAMS. 

(Filed  May  8,  1887— Not  to  be  reported.) 

Homestead— The  fact  that  a  vendor  has  waived  his  lien  for  the  purchaser 
money,  or  has  not  retained  a  lien,  does  not  entitle  the  vendee  to  a  homestead 
as  against  an  execution  issued  upon  a  judgment  for  the  purchase  money. 

Browder  &  Edwards  for  appellant. 

S.  A.  Bass  for  appellee. 
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Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant  sold  and  conveved  to  the  appellee  a  certain  tract 
^f  land  and  took  the  notes  of  tne  latter  for  the  purchase  money. 
One  of  the  notes  for  $185,  due  on  the  1st  of  January,  1882,  was 
-executed  by  the  vendee,  Williams,  to  the  appellant,  with  John  R. 
May  as  surety,  and  js  the  subject  of  controversy  in  this  action. 
An  action  ordinary  was  instituted  upon  this  note  and  judgment 
obtained,  upon  which  an  execution  was  issued  and  levied  on  the 
land  conveyed.  The  appellee  claiming  a  homestead  in  the  land, 
'  the  sheriff  refused  to  sell,  and  this  actioix  was  brought  in  equity 
that  thQ  claim  as  to  the  homestead  mignt  ht^  determined.  No 
objection  was  made  to  the  proceeding  in  the  court  below,  and  the 
only  question  raised  is  as  to  the  right  of  homestead  against  the 
execution.  The  court  l)elow  held  tliat  the  appellee  helcl  the  land 
as  against  the  debt.  Tliat  judgment  was  based  on  a  clause  con- 
tained in  the  deed  with  reference  to  this  note,  to  the  effect  that 
"said  note  is  not  binding  on  the  land." 

It  is  evident  that,  as  to  this  particular  note,  the  lien  on  the 
land  conveyed  had  been  expressly  waived,  and,  we  suppose,  for 
the  reason  that  May  had  signed  the  note  as  the  surety  of  Williams, 
the  vendee,  or  had  become  jointly  bound  with  him. 

The  fact,  however,  tliat  the  lien  had  been  waived,  or  that  no 
lien  had  been  retained,  gave  to  the  appellee  no  right  to  a  home- 
stead as  against  the  purchase  money  note  for  two  reasons:  First. 
TThe  statute  exempting  a  homestead  expressly  provides  that  the 
exemption  does  not  exist  as  against  the  claim  for  the  purchase 
money;  and  here  it  is  admitted  that  the  note  was  executed  for 
the  land,  to  which  the  right  of  homestead  is  being  asserted.  It 
is  not  necessary  that  a  lien  shall  be  retained  to  entitle  the  vendor 
to  subject  the  land  as  against  the  claim  of  homestead.  If  the 
debt  is  for  the  purchase  money,  whether  a  lien  is  retained  or  not, 
the  land  may  l)e  sold  under  an  ordinary  execution,  regardless  of 
the  homestead  right,  as  such  a  right  can  not  prevail  against  the 
purchase  money  note.  In  Bradley  v.  Curtis,  79  Ky..  —  (2Ky.  Law 
bep.,  329),  it  was  said:  "As  long  as  the  purchase  money  can  be 
traced,  no  matter  how  often  the  evidence  of  the  debt  may  be 
changed,  the  lien  therefor  can  not  be  defeated  by  a  claim  to  a 
homestead.  Second.  The  debt  existed  in  fact  before  the  appellee 
acquired  a  homestead. 

In  Purcell  v.  Dittman.  81  Ky.,  148  (4  Ky.  Law  Rep.,  954, )  where 
the  debt  was  contracted  simultaneously  with  the  purchase,  the 
■debt  was  treated  as  existing  prior  to  the  creation  of  the  homestead 
right. 

The  judgment  below  is,  therefore,  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


MINOR  V.  GUTHRIE. 
(Filed  May  3,  1887— Not  to  be  reported.) 

1.  Revocation  of  wills— The  preneral  rule  is  that  if  a  will  be  traced  to  the 
liaDda  of  the  maker,  and  can  not  afterwards  be  found,  It  Is  to  be  presumed 
that  it  was  destroyed  by  him  animo  re^ooandl. 

3.  Same— The  destruction  of  a  will  revoking  a  former  will  does  not  operate 
to  revive  the  former  will. 

8.  Secondary  evidence— Testimony  as  to  the  contents  of  a  will  was  inoom- 
petent,  as  the  destruction  of  the  will  was  not  shown,  nor  its  absence  ez- 
plained. 
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Thompson  &  McChord  for  appellant. 
Sani'l  Avrltt  for  appellee. 
Ap'peal  from  Marlon  Circuit  Court. 
Opinion  of  tlie  court  by  Jud^e  Holt. 

The  paper  in  contest  was  duly  executed  by  Josephine  F.  Guthrie- 
as  her  will,  on  June  12,  1875.  The  appellant,  Clarion  F.  Minor* 
who  is  a  grandchild  of  the  deceased,  contested  its  probate  in  the 
county  court,  but  it  was  admitted  to  record,  and  this  judgment 
was,  upon  appeal,  affirmed  by  the  circuit  judge,  who  tried  both 
the  law  and  facts  of  the  case,  and  it  is  now  here  for  consideration. 

The  sole  ground  of  contest  is  that  tlie  testatrix  revoked  the 
WMll  by  another  one,  execnt*^d  either  in  187H  or  1879.  It  appears 
by  thi?  testimony,  which  is  brief,  that  at  the  time  last  named  she 
executed  another  writing  as  her  will,  and  which  was  left  by  her 
with  the  draftsman.  He  x>r*ives  its  contents  and  due  execution 
as  a  will,  and  says  that  the  last  he  knew  of  the  paper  the  testatrix 
Rent  her  son-in-law,  as  the  latter  said,  and  with  whom  she  was 
then  residing,  for  it,  and  that  he  ^ave  it  to  him.  The  propounder 
of  the  paper  in  contest  objected  to  all  this  testimony,  and  its 
competency  is  now  in  (luestion.  The  loss  of  the  writing  last  exe- 
cuted is  in  no  way  shown  or  its  ai)sence  ex|)lained.  Indeed  no 
effort  is  made  in  this  direction.  This  is  perhaps  attributable  to 
the  fact  that  wliile  the  contestant  receives  but  a  trifling  bequest 
under  the  will  in  contest,  yet  she  was  entirely  cut  off,  as  the  oral 
testimony  shows,  by  the  hiter  paper. 

Tlie  general  rule  is  that  if  a  will  be  traced  to  the  hands  of  the 
maker,  and  can  not  afterards  be  found,  it  is  to  be  presumed  that 
it  w^as  destroyed  bv  him  animo  revocandi.  (I  Jarman  on  \Vills> 
119.) 

The  testimony  does  not,  however,  show  clearly  that  the  writing 
last  executed  came  to  the  hands  of  the  testatrix;  but  if  it  did, 
and  the  presumption,  therefore,  arose  that  sl)e  destroyed  it  with 
the  intention  of  revoking  it,  yet  it,  as  the  oral  testimony  shows, 
revoked  all  former  wills,  and*  its  presumed  dcfstruction  would  not 
operate  to  revive  the  paper  in  contest.  (1  Jarman  on  Wills.  125, 
note  1.)  This  is  also  the  statutory  rule  in  this  State.-  (General 
Statutes,  chai)ter  118,  section  11.)* 

The  evidence,  however,  was  not  competent  or  sufficient  to 
establish  a  revocation  of  the  paper  in  contest  as  a  will.  As 
already  mentioned,  the  destruction  of  the  paper  last  executed  was 
not  shown,  nor  its  absence  explained,  hence  the  testimony  rela- 
tive to  its  character  and  contents  was  not  primary,  but  merely 
secondary;  and  was  inadmissible  for  the  purpose  of  showing  a 
revocation  of  the  writing  in  contest  as  a  will. 

If  the  loss  of  tht  \yritlng  last  executed  had  been  proven,  or  the 
Inability  of  the  party  to  produce  it  been  shown,  then  the 
secondary  evidence  would  of  course  have  been  competent.  The 
best  evidence  within  the  power  of  a  party  must,  however,  be  i^ro- 
duced;and  the  character  or  contents  of  a  writing  can  not  be 
shown  by  oral  testimony  unless  the  party  shows  that  he  can  not 
produce  the  writing,  which  is  the  best  evidence  of  its  character 
and  contents.     (Mercer's  Adm'r  v.  Mackin,  &c.,  14  Bush,  434.) 

This  rule  is  especially  applicable  to  and  should  be  strictly 
enforced  in  the  case  of  wills,  as  otherwise  a  wide  door  would  be 
opened  for  fraud  and  perjury,  although  there  is  no  ground  to 
impute  it  to  any  witness  in  this  particular  case.  The  maker  of 
the  writing  is  dead,  and  can  not  speak  in  the  matter;  and  to  allow 
the  probate  of  a  will  to  be  thus  defeated  would  be  likely  to  lead 
to  much  evil.     Its  probate  has  been  carefully  guarded  by  statute 
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because  of  the  temptation  to  make   or   destroy   wills  for  persons 
after  their  death. 

The  judgment  of  the  lower  court  conformed  to  this  view,  and  i» 
affirmed. 


COTTON  V.  BROWN. 

(Filed  May  8,  1887— Not  to  be  reported.) 

Fraudulent  conveyar.ces— Limitntion— To  avoid  the  plea  of  the  flvn  years- 
statute  of  limiuttiou  to  an  action  to  f-vtt  asidn  a  fraudulent  couveyance^ 
where  the  conveyance  was  exe  5uted  more  than  five  years  before  the  action 
was  oomiueuced,  it  is  not  sulllcient  for  the  plaintiff  to  allege  merely  that  he- 
did  not  have  notice  of  the  deed  until  within  five  years.  He  must  allege  & 
state  of  facts  showini?  that  he  nould  nor.,  with  ordinary  diligence,  have  dis- 
covered the  fraud  until  within  five  years  before  the  action  was  commenced. 

C.  T.  Atkinson  for  appellant. 

J.  D.  Wickliffe  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

To  a  petition  for  rehearing  Judge  Lewis  delivered  the  response- 
of  the  court: 

The  deed  from  Abraham  Brown  in  trust  for  his  wife,  whose  heir 
at  law  is  appellee,  was  executed  and  duly  recorded  January  ^M 
1871.  But  the  cross  action  of  appellant  to  set  aside  that  deed  upon 
the  alleged  ground  it  is  fraudulent  and  void  as  to  him,  a  prior 
creditor  of  the  grantor,  and  to  subject  the  property  therei)y  con- 
veved  to  the  satisfaction  of  his  judgment,  was  not  commenced 
until  June  10,  1879. 

In  her  answer  appellee,  in  apt  terms,  pleads  and  relies  on  the 
statute  of  five  years'  limitation  in  bar  of  appellants  action.  And 
a.s  the  record  shows  more  tluui  that  peiiod  of  time  ehipsed  after 
the  execution  of  the  deed  betore  the  action  to  st  t  it  aside  whs 
commenced,  it  is  manifest  a  complete- defense  was,  in  theal)sence  * 
of  a  sufficient  replication,  made  out,  for  section  2,  article  8, 
chapter  71,  (General  Statutes,  expressly  provides  that  an  action 
for  relief,  on  the  ground  of  fraiul  or  mistake,  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued.  But 
section  6,  same  article,  provides  as  follows:  "In  actions  for  relief 
for  fraud  or  mistake,  ♦  «  «  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  the  discovery  of  the  fraud  or  mistake;  but 
no  such  action  shall  be  brought  teii  years  after  the  time  of  mak- 
ing? the  contract  or  tlie  perpetration  of  the  fraud." 

In  Fritschler  v.  Koehler,  &c.,  7  Ky.  Law  Rep.,  34,  it  was  said 
in  a  case  like  this  that  "when  more  than  five  years  have  elapsed 
from  the  time  tlie  conveyance  is  acknowledged  and  lodged  for 
record  when  the  action  is  commenced,  it  can  only  be  avoided  by 
pleading  and  showing  the  alleged  fraud  was  discovered  within 
five  years.''  And,  as  further  said  in  that  case:  "It  is  often  diffl- 
cult  to  determine  at  what  time  the  discovery  of  the  fraud  haa 
been  made  by  a  party  seeking  to  set  aside  a  conveyance  alleged 
to  be  fraudulent,  and  more  difficult  for  the  defendant  to  negative 
the  positive  allegation  of  the  plaintiff  as  to  the  timfe  of  the  dis~ 
covery,  which  is  generally  entirely  within  his  own  knowledge. 
This  court  has,  therefore,  held  tiiat  the  cause  of  action  shall  be 
deemed  to  have  accrued,  and  the  limitation  to  commence  running, 
at    a    time    when,    by    the    exercise    of   ordinary    diligence,    the 
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discovery  of  the  fraud  ought  to  have  been  made,  and  while  the 
recording  of  the  conveyance  may  not  be  constructive  notice  to 
prior  creditors,  it  is  a  circumstance  which  it  is  proper  to  consider 
in  determining  when  the  discovery  might  have  been  made." 
And  In  Zachay's  Adm'r  v.  Hicks,  decided  April  1,  1886  (7  Ky.  Law 
Rep.,  766),  the  same  rule  was  adhered  to,  the  following  language 
being  used:  *'When,  in  an  action  for  relief  on  the  ground  of  fraud, 
the  defendant  relies  on  the  five  years'  statute  of  limitation,  and 
shows  that  the  fraud  was  perpetrated  more  than  five  years  before 
the  action  was  instituted,  the  plea  must  prevail  unless  it  is 
avoided  by  a  replication,  showing  that  the  action  was  brought 
Avithin  five  years  after  the  discovery,  and  the  burden  of  showing 
that  fact  is  on  the  plaintiff;  but  it  is  not  suttlcient  for  the  plaintiff 
to  show  that  the  action  was  brought  within  five  years  a5fter  the 
discovery  of  the  fraud;  he  must  establish  a  state  of  facts  showing 
that  he  could  not.  with  ordinary  diligence,  have  discovered  the 
fraud  until  within  five  years  before  the  action  was  instituted.'* 

Tested  by  the  rule  of  pleading  adopted  in  these  cases,  we  do  not 
think  the  reply  of  appellant  contains  such  a  statement  of  facts  as 
to  avoid  the  statutory  bar  of  five  years  pleaded  in  the  answer,  and 
supported  by  the  facts  of  this  case,  for  the  language  of  the  reply 
is  simply  that  neither  he,  appellant,  nor  his  assignors  had  notice 
or  knowledge  of  said  pretended  deed  till  within  the  last  five  years. 

More  than  eight  years  had  elapsed  when  the  action  to  set  aside 
the  deed  was  instituted,  and  according  to  neither  the  policy  of 
the  law  nor  the  doctrine  held  by  this  court  can  it  be  regarded 
sufficient  to  avoid  the  statutory  l)ar  of  five  years  to  allege  merely 
the  plaintiff  did  not  have  notice  of  the  deed. 

There  is  nothing  in  the  case  of  Ward  v.  Thomas,  5  Ky,  Law 
Sep.,  495,  inconsistent  with  this  ruling,  it  being  there  decided 
that  the  recording  of  the  deed  was  not  to  be  regarded  as  actual 
notice  of  the  fraud. 

It  seefns  to  us  that  as  the  reply  did  not  contain  a  statement  of 
facts  sufficient  to  avoid  the  statute  of  limitation,  appellee's 
defense  to  the  action  must  be  held  sufficient. 

Wherefore,  the  petition  for  rehearing  is  overruled. 


LINENFELTER  v.  LOUISVILLE  A  NASHVILLE  R.    R.    CO. 

(Filed  May  B,  1887— Not  to  be  reported.) 

Railroads— Nefflijrpnce— One  who  had  for  years  been  employed  as  watchman 
in  t'he  yards  of  a  rnilroad^ company,  was.  while  walkin^r  on  the  track  Id  the 
yard,  met  and  stnick  by  an  engine  and  killed.  The  engine  was  moTlng  at 
the  rate  of  about  five  miles  nn  hour,  with  a  bright  headlif^ht  in  front,  and 
as  the  engine  moved  the  bell  rang.  It  appeared  that  the  enfrineer  did  not 
see  the  man  on  the  track,  but  that  he  could  have  done  so  if  he  had  been 
watchlnjr.  In  this  action  by  the  wife  of  the  deceased  for  willful  neglect, 
Held— That  a  peremptory  InKtruotion  to  find  for  the  defendant  was  proper, 
as  the  engineer,  even  if  he  nad  seen  the  man  on  the  track,  would  have  oaa 
the  riffht  to  assume  that  he  would  step  from  the  track  in  time  to  save  bit 
life,  the  man  being  an  employe  in  the  yard. 

Young  &  Trabue,  J.  T.  O^Neal  and  S.  F.  J.  Trabue,  Jr.,  for 
Appellant. 

Wm.  Lindsay  for  appellee. 
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Appeal  from  Jefferson  Common  Pleas  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  rule  contended  for  by  counsel  for  the  appellant  is  undoubt- 
edly correct.  Where  the  issue  of  fact  is  to  be  determined  by  a 
jury,  and  the  evidence  is  conflicting,  or  conduces  to  make  out  the 
plaintiff's  cause  of  action,  the  trial  judge  should  not  direct  a  non- 
suit. In  this  case  the  widow  of  the  intestate  alleged  that  the 
death  of  her  husi>and,  who  was  in  the  service  of  the  company, 
was  caused  by  the  willful  neglect  of  the  employes  of  the  company 
in  charge  of  the  train. 

The  deceased  had  been  in  the  employ  of  the  company  as 
watchman  in  its  yard  for  a  number  of  years,  and  at  the  time  of 
his  death  was  in  a  like  character  of  employment,  or  required  to 
see  that  the  cars  in  the  yard  were  in  proper  ordei,  and  if  not,  to 
report  their  condition.  The  accident  Iiappened  at  night,  when 
the  engine  was  on  a  «ide  track,  moving  south  at  a  pace  but  little 
faster  than  one  walking.  The  deceased,  when  killed,  had  his 
lantern,  and  was  walking  north,  meeting  the  engine  on  the  same 
track  as  it  moved  south.  The  engine  moved  at  the  rate  of  Ave 
miles  an  hour,  with  a  bright  headlight  in  front.  The  deceased 
seems  to  have  been  a  carefuh  prudent  man  generally,  but  in  the 
present  instance  his  death  was  caused  by  his  own  neglect,  and 
not  that  of  the  employes  of  the  railroad  company. 

Witliin  the  yard  was  a  space  between  the  tracks  where  the 
employes  were  in  the  habit  of  walking,  but  at  the  time  the 
accident  happened  there  was  mud  and  water  in  this  space,  that 
caused,  no  doubt,  the  unfortunjite  man  to  go  on  the  track.  It 
seems,  however,  that  it  was  not  unusual  for  those  in  the  employ 
«f  the  company  to  use  the  tracks  in  the  yard  in  passing,  but  it  is 
argued  that  if  those  in  chartje  of  the  train  had  been  looking  out 
they  could  have  seen  the  unfortunate  man  and  avoided  the 
danger.  The  bell  rang  as  the  en^-ine  moved,  and  with  a  bright 
headlight  in  front,  and  a  lantern  in  the  hand  of  the  deceased  at  the 
time,  there  is  but  little  doubt  but  that  he  could  have  been  seen 
by  those  in  charge  of  the  engine.  The  fireman  in  fact  saw  the 
deceased  t'^e  moment  before  he  was  struck,  and  cried  out  to  stop 
the  engine.  It  was  then  in  a  few  feet  of  the  deceased,  an(i, 
although  stopped,  it  was  too  late  to  save  his  life. 

It  is  evident,  we  think,  that  the  engineer  did  not  see  the 
deceased,  and  equally  apparent  that  he  could  have  seem  him  if 
he  had  been  looking  down  the  track. 

The  deceased  was  certainly  experienced  with  reference  to  the 
movement  of  the  cars  and  the  danger  in  standing  upon  the  track 
when  the  engine  was  moving  towards  him.  There  was  no  reason 
why  the  deceased  did  not  see  the  danger  as  the  engine  approached. 
It  was  approaching  slowly,  not  exceeding  five  miles  an  hour,  and 
all  he  had  to  do  was  to  step  from  the  track.  If  the  engineer  had 
Been  him  when  fifty  yards  off,  and  had  known  't  was  the  night 
watchman,  he  had  the  right  to  bellt-ve  that  he  would  step  aside 
and  avoid  danger.  In  fact  the  engineer,  if  he  had  been  watching, 
would  doubtless  have  concluded  there  was  no  danger,  as  the 
employe  would  certainly  leave  the  track,  while  the  deceased  must 
have  known  that  the  moving  train  would  pass  over  him  if  he 
remained  on  the  track.  The  company  is  chargd  with  being  guilty 
of  willful  neglect,  that  is,  an  entire  indifference  to  the  safety  of 
those  in  its  employ,  when  we  think  it  is  plain  from  the  proof  that 
the  reckless  indifference  to  personal  safety  was  wiHi  the  Intestate. 
who,  with  the  slightest  effort,  might  have  avoided  all  danger.  If 
the  engineer  recognized  the  danger  the  man  was  in  he  should,  if 
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in  his  power,  have  avoided  injuring  him,  but  this  record  presents 
no  such  case.     A  nonnuit  was  properly  ordered. 
Judgment  affirmed. 


CURD,  BY,  &c.  V.    CURD,  &e. 

(Filed  May  8.  1887— Not  to  be  reported.) 

1.  Construction  of  devise— Devise  by  testator  of  all  his  estate  to  his  widow 
and  children,  not  to  be  divided  until  youngest  child  should  arrive  at  age  or 
widow  shin  Id  nrirry  afjjaln.  construed. 

8.  Same— The  fact  that  one  of  the  testator's  rhlldren  did  not  live  with  the 
widow,  her  stepmother,  did  not  deprive  the  child  of  the  rl^ht  to  her  portion 
of  the  proceeds  of  the  estate  for  her  support  and  education. 

P.  B.  Thompson,  Sr.,  for  appellants. 

T.  C.  Bell  for  appelleeii. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  cour*^  by  Judge  Bennl»tt. 

R.  J.  (/urd  died  July  3,  1879,  in  Mercer  county,  Kentucky.  He 
left  survivinc:  him  the  appellant,  EllaM.  Curd,  an  infant  and  only 
child  of  his  first  wife.  He  also  lelt  surviving  him  the  appellee^ 
Susan  B.  C'urd,  his  second  wife,  and  three  infant  children  by  herv 
who  are  also  appellees. 

The  appiOlee,  Susan  B.  Curd,  married  the  appellee,  1).  S.  Curd^ 
July  12,  1881. 

R.  J.  Curd,  in  his  lifetime,  made  a  will,  wliich  was  duly 
probated  in  the  ^[ercer  Circuit  Court  and  admitted  to  record. 

The  appellee,  Susan  B.  Curd,  was  appointed  administratrix, 
with  the  will  annexed,  of  R.  J.  Curd's  estate.  She  continued  to 
act  as  administratrix  until  sometime  after  her  marriage  with  the 
api)ellee,  D.  S.  Curd,  when  B,  F.  Roacli  became  the  adminis- 
trator, with  the  will  annexed. 

This  suit  was  instituted  by  the  appellant,  Ella  M.  Curd,  for  a 
construction  of  R.  J.  C'ltrd's  will,  and  for  a  settlement  of  his. 
estate.  By  amended  pleadings  other  questions  are  raised,  which 
will  be  noticed  liereafter. 

The  2d,  8d,  and  nth  clauses  of  the  will,  which  control  its  con- 
struction, are  as  follows: 

*'2d.  All  my  property  of  every  description  is  to  be  held  together 
and  not  divided  until  my  youngest  child  shall  become  21  yeai^<  of 
ag<*,  my  wife,  Susan  B.  Curd,  to  live  upon  my  farm,  and  manage 
my  property  for  the  benefit  of  my  children  and  herself,  and  she^ 
to  raise,  provide  for  and  school  my  children  in  a  manner  suitable 
to  their  condition  in  life. 

**8d.  Wiien  my  and  my  wife's  youngest  child  by  me  shall  arrive 
at  the  age  of  twenty-one  years,  then  they  have  the  privilege  of 
making  an  equal  division  of  my  said  property,  if  they  desire  ta 
do  so,  among  themselves,  my  said  wife,  Susan,  to  take  a  child's 
Xmrt  at  the  time  of  division. 

*'5.th  Should  my  said  wife.  Susan,  again  marry,  then  1  will  and 
provide  that  hep  said  child's  part  shall  be  allotted  to  her  and  ta 
be  hers  only  during  her  life,  and  at  her  death  to  revert  to  my 
said  children,  to  be  held  together  and  managed  as  aforesaid,  some 
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one  being  appointed  by  the  proper  court,  and  required  to  give 
band  with  good  security,  for  the  application  of  the  interest  and 
proceeds  of  my  property  as  aforesaid/' 

The  third  clause  of  the  will  gives  to  the  appellee,  Susan  B. 
Curd,  a  child's  part  of  the  testator's  est>at«  at  the  time  of  its 
division  among  the  devisees,  which  division  is  not  to  be  made 
until  the  youngest  devisee  shall  have  arrived  at  the  age  of 
twenty-one  years.  By  this  clause  Susan  B.  takes,  at  the  time 
of  the  division,  a  child's  part  of  the  estate  absolutely.  But  by 
the  fifth  clause  of  the  will,  if  she  marries  again,  her  interest 
in  the  part  willed  to  her  by  the  third  clause  is  reduced  from  a  fee 
simple  estate  to  that  of  a  life  estate  only. 

By  the  third  clause  of  tho  will,  if  Susan  B.  still  remains  a 
widow,  the  estate  is  not  to  be  divided  until  the  youngest  child 
shall  have  arrived  at  the  age  of  twenty-one  years.  It  may  then 
be  divided  among  the  devirees,  but  a  division  is  not  even  then 
enjoined.  Any  of  the  devisees  then  have  the  right  to  require  a 
division.  Unless  a  division  is  demanded  the  estate  is  to  be  still 
kept  together  for  the  purposes  set  fortli  in  the  second  clause  of 
the  wili: 

Upon  the  marriage  of  Susan  H.,  however,  then  her  interest  in 
the  estate  (a  child's  part  for  life)  is  to  be  set  apart  to  her,  whicli 
she  has  the  exclusive  right  to  the  use  of  daring  her  life.  But  the 
balance  of  the  estate  is  to  be  hehi  togetlier  as  before.  And  in  the 
event  of  her  death,  then  the  life  estate  of  Susan  B.,  she  having 
married  again,  is  to  revert  to  tlie  children,  and  if  no  division  h»>i 
been  made  among  them  at  the  time  of  the  reversion,  then  said 
interest  is  to  be  held  as  a  part  of  the  whole  estate  for  the  pur- 
poses mentioned  in  the  second  clause  of  the  will. 

The  will  also  appoints  Susan  B.  trustee  of  the  estate  for  pur- 
poses mentioned  in  the  second  clause  of  the  will,  which  trustee- 
ship continues  until  the  youngest  child  arrives  at  the  age  of 
twenty-one,  and  as  much  longer  as  the  estate  may  be  held 
together,  and  her  second  marriage  does  not  supersede  her  powers 
as  trustee.  In  the  event  of  her  death,  however,  then,  by  the 
l)rovisions  of  the  will,  if  the  estate  is  not  yet  divided,  the  proper 
court  is  authorized  to  appoint  a  trustee  to' carry  out  the  trust. 

As  we  understand  the  decision  of  the  lower  court,  it  accords 
with  the  foregoing  views,  and  to  that  extent  is  afHrmed.  But  we 
can  not  agree  with  tiiat  part  of  the  lower  court's  construction  of 
the  will  which  denies  the  appellant's  equal  right  to  a  snppoit  and 
education  out  of  the  proceeds  of  the  estate  A\ith  the  other 
devisees,  simply  because  she  did  not  live  upon  the  estate  with 
her  stepmother.  The  proof  clearly  shows  that  down  to  the  time 
of  the  death  of  the  testator  the  appellant  and  the  appellee .  Susan 
B.,  did  not  get  along  well  together,  and  it  was  evidently  thouglit 
by  the  appellant  that  it  would  be  more  agreeable  to  lier  to  live 
elsewhere.  But  it  is  not  necessary  to  decide  which  one  was  in 
fault  because,  as  we  understand  the  provisions  of  the  will,  the 
appellant,  notwithstanding  she  is  living  away  from  the  place  and 
her  stepmother,  is  entitled  to  her  pro  rata  of  the  proceeds  of  the 
estate  for  a  support  and  education.  She  has  an  eqmil  interest  in 
the  estate  with  the  other  devisees.  Her  interest  in  the  estato'heli)s 
to  make  up  the  yield  of  the  estate,  and  it  would  evidently  be 
unjust  to  deprive  her  of  the  yield  of  her  property  because  it  is 
more  agreeable  to  her.  and  perhaps  the  best  for  her,  to  live  with 
more  agreeable  kinspeople.  The  court,  however,  In  fixing  the 
allowance  of  the  appellant  should  take  into  account,  if  the  proof 
justifies  it,  any  increase  of  the  proceeds  of  the  estate  earned  by 
the  labor  of  the  other  devisees,  and  deduct  that  sum,  and  then. 
allow  the  appellant  her.pro  rata  of  the  balance. 
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The  judgment  of  th^  lower  court  rejecting  the  allowance  is 
reverBed.  In  every  other  respect  it  is  afflrmed.  In  afflrniing  we 
have  not  overlooked  the  various  items  of  accounts  allowed  and 
disallowed  hy  the  lower  court.  Notably  that  for  building  a 
house  on  the  farm  by  Susan  B, ;  that  of  allowing  Susan  B.  th« 
insurance  money,  and  rejecting  her  claim  to  interest  thereon, 
etc.,  etc. 

Upon  a  return  of  the  case  the  lower  court  will  also  amend  its 
decree  so  as  to  reserve  the  right  to  require  the  appellee,  Susan 
B.,  at  any  time  the  interest  of  the  appellant  or  any  of  the  other 
devisees  may  require  it,  to  give  bond  with  sufficient  surety  for 
the  faithful  management  of  said  estate,  and  tlie  preservation 
thereof  and  the  application  of  tlie  proceeds  according  to  the  pro- 
visions of  the  will. 


SCHILDNECl  V.   ROMPF. 
(Filed  May  5.  1887.) 

1.  Id  this  contest  over  n  will,  upon  the  ground  of  undue  influf-nce  and  the 
ti*8taTor's  mental  inoapaoity,  it  nppearirK  that  the  testator  was  a  believer  in 
witchcraft,  the  contestant  asked  the  f^iurt  to  infttrnot.  thf  jury  that  if  the 
testator  »)elieved  in  witchnnift,  and  that  his  mind  could  not  be  disabused  of 
that  belief  by  argument  or  ptTsunsion.  then  he  was  iahdring  under  an  in- 
sane delusion,  and  if  the  paper,  to  any  extent,  was  the  offspring  of  such  a 
delusion,  it  is  not  his  last  will. 

Held— That  the  instruction  was  properly  refused.  The  court  had  no  right 
to  assume  that  the  testator  was  incomp«*tent  to  mal;e  a  will  I  ecaust*  he  be- 
lieved in  witchcraft,  nor  should  the  court  have  sln^rled  out  the  proof  in  re- 
vard  to  his  lielief  in  witchcraft,  ond  thereby  made  it  more  prominent  than 
any  other  fact. 

3.  Undue  influence— The  evidence,  which  is  detailed  in  the  opinion,  does 
not  establish  the  charire  that  the  will  was  the  result  either  of  undue  influ- 
ence, or  of  an  insane  delusion  on  the  part  of  the  testator. 

M.  A.  &  D.  A.  Sachs  and  Joseph  G.  Sachs  for  appellant. 

O'Neal,  Jackson  &  Phelps  for  appellee. 

Appeal  from  Jefferson  Court  of  C-ommon  Pleas. 

Opinion  of  the  court  by  (Uiief  Justice  Pryor. 

The  testator,  Conrad  Rompf,  had  several  children  at  the  date 
f)f  the  execution  of  his  last  will.  By  that  in^trumnt  he  gave  his 
estate  to  his  widow,  with  the  power  to  dispose  of  the  same  as  she 
deemed  best,  but  directed  that  in  the  final  division  it  was  to  be 
distributed  in  equal  portions  l)etween  his  children,  save  Mrs. 
Juliana  Schildnect  and  George  Kompf.  To  each  one  of  these  two 
children  he  devised  five  hundred  dollars.  Mrs.  Schildnect  con- 
tests the  validity  of  this  will  on  three  grounds:  First,  a  want  of 
mentals  capacity  to  execute  thepai)er;  second,  the  undue  influence 
exercised  over  the  testator  l)y  his  widow  in  its  execution;  and, 
lastly,  that  the  will  was  the  product  of  an  in.sane  delusion,  in  so 
far  as  it  affected  the  contestant.. 

The  testator  had  been  a  laborious  and  economical  man  during 
his  whole  life,  beginning  in  abject  poverty  and  ending  life  with 
an  estate  worth  fifteen  or  twenty  thousand  dolljirs.  The  entire 
testimony,  both  on  the  part  of  the  propounders  and  contestants  of 
the  paper,  shows  a  mental  capacity  on  the  part  of  the  testator 
that  enabled  him  to  fully  comprehend  the  character  of  his  estate 
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and  the  objects  of  hiH  bounty.  He  procured  a  business  man  ta. 
prepare  the  will,  and  gave  to  the  draftsman,  in  plain  language^ 
the  mode  in  which  he  desired  to  dispose  of  his  property.  INo  one 
seems  to  have  been  present  when  the  application  to  write  the  will 
was  made,  nor  was  anv  one  present  hen  it  was  finally  executed 
but  the  draftsman  and  the  subscribing  witnesses. 

That  he  seemed  to  have  a  purpose  of  his  own  with  reference  to 
the  disposition  of  his  property  when  the  will  w*as  written  is  mani- 
fest, but  whether  that  purpose  was  the  result  of  an  improper 
influence  previously  exercised  over  him  by  the  wife,  and  such  as 
he  was  compelled  to  follow,  H  seems  to  us  in  the  principal  ques- 
tion involved  in  the  case.  When  looking  to  the  question  of 
undue  influence,  or  the  facts  conducing  to  establish  its  exercise 
by  the  wife,  there  is  but  slight  evidence  upon  which  to  base  the 
belief  that  the  will  was  the  offspring  of  the  wife's  improper  sug- 
gestions, instead  of  a  fixed  purpose  on  the  part  of  the  husband. 
The  two  had  struggled  together  for  years  in  raising  a  large  family^ 
and  in  accumulating  the  estate  disposed  of,  the  wife  being  as 
instrumental  in  acquiring  the  property  as  her  husband.  The  chil- 
dren all  seem  to  have  been  obedient  and  faithful  to  their  parents, 
but  George  and  -his  sister  Juliana,  the  present  contestant,  and 
when  looKing  to  their  conduct  there  is  nothing  unnatural  or- 
unreasonable  in  the  provisions  of  the  will  by  which  they  are 
given  less  than  the  other  children. 

(leoree  was  a  wicked,  dissipated  man,  and  his  father  was  often 
compelled  to  pay  out  money  to  relie  7e  him  from  trouble.  Juliana 
had  been  seduced  by  one  who  was  at  the  time,  as  the  proof 
conduces  to  sho>v,  the  husband  of  another.  She  left  her  home 
with  this  man,  who  is*  now  her  husband,  and  had  by  him  several 
children,  and  the  only  positive  proof  of  the  marriage  was  its  con- 
summation after  the  death  of  the  testator.  She  says  they  were 
married  in  Jeffer«onville  shortly  after  she  left  her  home,  and  this 
may  be  assumed  as  a  fact  for  the  purposes  of  this  case,  although 
it  is  involved  in  much  doubt. 

It  does  appear  that  the  father  made  up  with  the  daughter  and 
had  her  children  christened,  still  it  is  alj-o  apparent  that  he  was 
tiying  to  induce  her  to  leave  her  husband  and  return  to  her  home, 
tnder  such  circumstances  this  paper  was  executed,  and  the  prop- 
erty or  its  absolute  control  devised  to  the  wife,  who  had  aided 
the  husband,  who  was  a  mere  rag  gatherer  in  the  beginning,  to 
become  the  owner  of  much  real  estate  in  the  city,  and  to  occupy 
an  influential  position  with  his  friends  and  neighbors.  It  is  said, 
however,  that  his  wife  caused  him  to  execute  tliis  paper,  and  that 
he,  as  well  as  his  wife,  was  a  believer  in  witchcraft  and  spiritul- 
ism;  and  that  he  believed  his  daughter  Juliana  was  a  witch 
because  her  grandmother  had  gone  tolive  witli  her,  whose  powers 
as  a  scorceress  was  not  doubted  by  the  family.  It  is  attempted 
to  be  shown  that  this  operated  on  the  mind  of  the  testator 
through  the  influence  of  his  wife,  and  caused  him  to  give  to 
Juliana  only  the  sum  of  five  hundred  dollars. 

That  these  two  people  who  had  the  mental  capacity  to  transact 
any  character  of  business  tlie>  had  undertaken  in  life  with  suc- 
cejis  had,  by  reason  of  their  belief  that  Juliana  was  a  witch, 
disinherited  her  and  George,  and  given  the  estate  to  the  other 
children,  is  attempted  to  be  established  by  tlie  contestant. 

There  is  some  proof  conducing  to  show  that  the  family  were 
inclined  to  believe  that  certain  i^ersons  possessed  unnatural 
powers,  but  there  is  nothing  in  this  case  leading  to  the  conclusion 
that  the  act  of  the  testator  in  making  this  will  was  prompted  by 
any  evil  spirit,  or  that  he  made  it  under  tlie  delusion  that  his 
daughter  was  a  witch,  -when  the  daughter,  too,  is  insisting  that. 
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her  father  had  made  up  with  her,  and  exhibited,  prior  to  his 
death,  much  affection  for  both  herself  and  children.  There  is 
testimony  of  a  slight  character  showing  that  the  wife  may  have 
attempted  to  influence  the.  husband,  but  in  looking  to  the  whole 
testimony,  his  character  for  resolution  and  self-will  negative  any 
such  conclusions.  Besides,  the  question- of  undue  influence  was 
submitted  to  the  jury  under  proper  instructions,  and  the  verdict 
has  resulted  in  sustaining  the  probate  in  the  county  court. 

The  contestant  asked  tlie  court  to  say  to  the  jury  that  if  the 
testator  believed  in  witchcraft,  and  that  his  mind  could  not  be 
disabused  of  that  belief  by  argument  or  persuasion,  then  he  was 
laboring  under  an  insane  delusion,  and  if  the  paper,  to  ^ny 
extent,  was  the  offspring  of  such  a  delusion  it  is  not  his  last  will. 
The  court  had  no  right  to  assume  that,  ])ecause  the  testator 
believed  in  the  exercise  of  unnatural  powers  by  others,  he 
was  insane  or  incompetent  to  make  a  will,  nor  should  tlie  court 
have  singled  out  the  proof  in  regard  to  his  belief  in  witchcraft 
that  was  permitted  to  go  to  tlie  jury  on  the  question  of  mental 
capacity  alone,  and  tliereby  made  it  more  prominent  than  any 
other  fact.  (Stokes  v.  Shippen,  18  Bush,  180.)  The  court,  however, 
was  asked  to  go  still  further  in  this  case,  and  say  to  the  jury  that 
it  was  an  insane  delusion. 

Tlie  effort  to  show  that  this  belief  operated  on  the  mind  of  the 
testator  when  he  made  the  will  was  in  the  fact  that  the  mother 
of  the  testator  went  to  live  with  Juliana,  and  for  that  reason  he 
concluded  that  J,uliana  would  be  controlled  by  her,  when  it 
appears  that  the  mother  of  the  testator  did  not  remove  to  the 
home  of  her  granddaughter  until  after  the  will  was  executed;  and 
whether  so  or  not,  there  is  no  proof  in  tiiisoafte  to  show  an  insane 
<lelusion  towards  the  daughter  that  operated  on  the  mind  of  the 
testator  or  controlled  the  execution  of  the  paper,  and,  therefore, 
the  judgment  below  is  affirmed. 


PEPPER,    &c.  V.   THOMAS. 
(Filed  May  5,  1887.) 

1.  Dower— Where  one  has  purchased  land  subject  to  the  contingent  rif^ht 
t)f  dower  in  the  grantor's  wife,  and  has  paid  less  than  its  fair  value  by  reason 
of  such  contingent  claim,  he  will  not  be  permitted  to  deny  the  existence  of 
the  dower  rijjfht. 

2.  A  conveyance  or  devise  by  v^ay  of  "jointure,"  within  the  meaning  ol 
section  6,  article  4,  chapter  52  of  the  General  Statutes,  is  a  conveyance  or  de- 
vise of  an  estat-e  to  the  wife  intended  by  the  husband  to  be  in  lieu  of  dower. 
This  intention  must  appear  either  expressly  or  by  implication ;  the  bar  does 
not  arise  by  operation  of  law. 

3.  Clerical  misprision— Judgment  allotting  dower  in  an  entire  tract  of 
land  described  in  the  petition,  when  the  plaintiff  was  entitled  to  dower  in 
only  one-half  of  it,  which  was  all  the  petition  claimed,  was  the  act  of  the 
court,  although  inadvertent,  and  after  the  expiration  of  the  term  the  court 
had  no  power  to  set  it  aside. 

4.  Allotment  of  dower— In  alloting  dower  in  land  which  had  been  sold  by 
the  husband  the  land  must  ba  considered  in  the  same  condition  it  was  in 
when  alienated  by  the  husband,  and  without  amelioration  or  deterioration 
arising  from  the  acts  of  the  purchaser. 

6.  Partnership  realty— If  real  property  be  purchased  with  i>artnershlp 
means  and  used  for  partnership  purposes,  it  is  treated  in  equity  as  held  by 
the  partners  in  trust  for  the  firm,  subject  to  the  same  rules  as  apply  to 
partnership  personal  property,  and  liable  to  the  debts  of  the  firm  and  the 
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claims  of  the  partners  inter  se.  And  this  is  po  whether  the  title  be  vested  in 
one  or  all  of  the  members  of  the  firm.  In  this  case,  however,  it  is  not  neces- 
sary to  decide  whether  the  property  in  which  dower  is  sought  was  impressed 
with  that  character. 

Wm.  Lindsay  for  appellants. 

Geo.  C.  Drane  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  right  of  the  appellee,  Eliza  Thomas,  as  the  widow  of 
Alexander  Thomas,  to  dower  in  two  tracts  of  land  which  were 
conveyed  jointly  to  her  husahnd  and  (t.  F.  Thomas  is  denied, 
first,  upon  the  ground  that  the  grantees  held  it  as  partnership 
property,  and  conveyed  it  to  a  trustee  for  the  payment  of  their 
debts;  and,  second,  because  her  husband  devised  to  her  a  consid- 
erable estate,  both  real  and  personnl.  the  former  amounting  in 
value  to  more  than  this  dower  claim,  and  which  affords  her  a 
competent  livelihood. 

It  appears  that  i)rior  to  May  19,  1862,  her  husband  and  G.  F. 
Thomas  were,  as  partners,  largely  engaged  in  farming,  buying 
and  selling  stock,  and  transacting  whatever  was  necessary  to 
such  business.  The  answer  avers  that  they  owned  the  two  tracts 
of  land  in  which  she  now  claims  dower  as  partners,  and  used  it 
for  their  partnership  purposes.  This  is  denied,  it  being  asserted 
upon  her  part  that  they  were  merely  joint  owners. 

If  real  property  l)e  purchased  with  partnership  means  and  used 
for  partnership  purposes,  it  is  treated  in  e(iuity  as  held  by  the 
partners  in  trust  for  the  firm.  sul)ject  to  the  saine  rules  as  apply 
to  partnership  personal  property,  and  liable  to  the  debts  of  the 
firm  and  the  claims  of  the  partners  inter  se.  This  is  so,  whether 
the  title  be  vested  in  cine  or  all  of  the  members  of  a  firm. 

It  does  not  .satisfactorily  appear,  however,  that  this  character 
had  been  impressed  in  any  way  upon  this  land.  There  is  no  oral 
testimony  upon  this  subject,  and  the  wording  of 'the  deeds  and 
form  of  the  notes,  which  were  executed  for  the  deferred  payments, 
leave  it  a  matter  of  doubt  whether  the  purchase  was  by  (K  F,  and 
A.  Thomas  as  partners  or  merely  as  joint  owners. 

It  appears,  however,  that  Robert  Lee,  through  whom  the 
appellants.  Pepper  and  Laughlin,  derive  title,  purchased  the  land 
subject  to  the  appellee's  potential  right  of  dower.  In  fact  the 
appellant,  Pepper,  simply  stepped  in  and  took  the  bid  of  Lee  as  to 
so  much  of  the  land  as  the  former  obtained.  G.,  F.  and  A. 
Thomas  became  involved,  and  in  1862  made  an  assignment  of  all 
their  property,  much  of  which  was  undoubtedly  held  by  them  as 
partners,  to  trustees  for  the  payment  of  their  debts.  The  deed 
was  a  joint  one,  but  executed  in  their  individual  names.  It  con- 
veyed, among  other  property,  the  land  in  which  the  appellee  now 
claims  dower,  her  husband  having  died  in  188.*^.  .In  it  her  right 
to  dower  was  expressly  recognized,  and  the  land  conveyed  sub- 
ject to  it. 

The  trustees  under  the  deed  brought  an  action  to  sell  the  trust 
property  and  to  settle  the  trust.  The  petition  recognized  and 
admitted  the  contingent  right  of  the  appellee  to  dower,  and  asked 
that  its  value  be  ascertained  and  paid  to  her  in  order  that  a  pur- 
chaser might  obtain  a  perfect  title.  A  judgment  of  sale  was 
obtained,  which  also  recognized  her  right  and  authorized  the 
master  to  ascertain  the  value  of  her  right,  and  to  agree  to  pay  it 
to  her  if  she  would  release  her  claim.  This  was  not  done,  how- 
ever; and    no   agreement  having  been  made  with   her,  the  land 
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was  sold  and  bid  in  by  Lee,  subject  to  her  dower  right;  and  the 
master  in  his  report  says  that  the  price  of  the  land  was  mater- 
ially affected  by  its  sale  subject  to  her  claim  and  that  of  the  wife 
of  G.  F.  Thomas. 

It  is  urged  that  the  commissioner's  deeds  to  Pepper  and  Lee 
provided  that  tlie  contingent  right  of  dower  of  the  applleee  was 
not  to  be  affected  thereby,  if  any  existed;  that  the  proceedings 
above  named  could  not  enlarge  her  right;  and  that  the  question 
is  yet  open  to  investigation. 

The  purchasers,  however,  are  affected  and  bound  by  those 
proceedings,  and  Ihey  purchased  the  land  subject  to  her  contin- 
gent right  of.  dower.  It  appears  they  did  so  at  Jess  than  its  fair 
value  by  reason  of  such  contingent  claim,  and  after  doing  so  they 
will  not  now  be  permitted  to  deny  its  then  existence. 

The  distinguished  counsel  for  the  appellants  contends,  however, 
that  the  admitted  fact  that  the  appellee  took  as  devisee,  and  as 
such  is  now  in  the  enjoyment  of  her  husband's  estate,  the  landed 
portion  of  which  was  worth  more  than  this  claim  to  dower,  is  a  bar 
to  its  assertion. 

Section  6,  article  4,  chapter  52  of  the  General  Statutes  provides: 
**A  conveyance  or  devise  of  real  or  personal  estate  by  way  of 
jointure  may  bar  the  wife's  dower;  but  if  made  before  marriage, 
without  her  consent,  or  during  her  infancy,  or  after  marriage,  she 
may,  within  twelve  months  after  her  husband's  death,  waive  the 
jointure  by  written  relinquishment,  acknowledged  or  proved 
before  and  left  with  the  clerk  of  the  county  court,  and  have  her 
dower.  When  she  so  demands  and  receives  her  dower  the  estate 
conveyed  or  devised  in  lieu  thereof  shall  determine  and  revert  to 
the  heirs  or  representatives  of  the  grantor  or  devisor.'' 

The  term  ** jointure"  as  above  used  means  such  an  estate  as 
may  be  conveyed  or  devised  to  the  wife  in  lieu  of  dower.  It  must 
be  in  satisfaction  of  it;  and  if  transferred  to  her  without  any 
intention  or  purpose  that  it  shall  be  so.  it  does  not  operate  to  bar 
her  claim.  If,  however,  the  grantor  or  devisor  intends  the  estate 
conveyed  or'devisfd  as  in  lieu  of  dower,  then  it  is  a  jointure,  and 
so  operates.  The  bar  arises  not  by  operation  of  law,  but  from  the 
express  or  implied  intention  of  the  husband.  (Bacon's  Abridge^ 
ment,  volume  H,  page  280:  Yancv  v.  Smith,  2  Met.,  408;  Tevis* 
Ex'ors  V.    McCreary,  &:c.,  3  Met.,'  151.) 

In  the  case  now  before  us  it  is  merely  averred  that  the  estate 
was  devised  to  her,  and  that  she  is  in  the  enjoyment  of  it.  The 
land  was  conveyed  to  the  trustees  subject  to  her  contingent  right 
of  dow(;i*.  It  is  not  like  a  case  where  the  grantor  or  devisor  has 
conveyed  to  the  party  against  whom  the  widow  is  claiming  with 
covenant  of  general  warranty,  and  she  is  in  possession  of  an 
estate  by  devise  from  her  husband  worth  more  than  the  dower 
claim.  In  such  a  case  the  law  rejects  her  claim,  thus  avoiding" 
circuity  of  action. 

Here,  however,  there  was  no  warranty  of  title  by  the  husband; 
and  where  his  estate  will  not  be  liable  to  his  vendee  if  dower  be 
recovered,  the  law  will  not  imply  that  the  estate  granted  or 
devised  to  tlie  wife  was  i>y  way  of  jointure  or  in  lieu  of  dower. 
Moreover,  after  the  purchase  by  Lee,  Alexander  Thomas  was 
discharged  as  a  bankrupt  from  all  his  then  existing  liabilities. 

Lee  neither  purchased  nor  paid  for  the  wife's  contingent  right 
of  dower.  The  husband  knew  this,  and  there  was  no  legal  or 
moral  reason  why  he  should  take  it  from  her  and  give  it  to  Lef , 
In  such  a  case  an  intention  to  do  so  by  way  of  jointure  can  not  be 
presumed. 

The  judgment,  however,  gives  her  dower  in  all   the  land,  w*heu 
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she  was  only  entitled  to  it  in  one-iialf  of  it,  bwause  only  that 
much  belonged  to  her  husband.  Indeed  this  is  all  the  petition 
claims. 

Evidently  this  ot^curred  through  inadvertance,  but  yet  it  was 
the  act  of  tlie  court.  It  fixed  tlie  riglits  of  the  parties  and  was  of 
a  final  character,  because  it  directed  the  commissioner  to  allot 
the  dower  in  conformity  to  it.  It  appears  that  at  a  subsequent 
term  the  court  upon  notice,  and  at  the  instance  of  the  appellee, 
corrected  it  and  allowed  lier  dower  in  but  one-lialf  of  the  land. 
But  even  if  the  court  had  power  to  do  this,  yet  before  it  was 
done  this  appeal  hud  been  taken. 

The  judgment  was  also  erroneous  in  another  respect,  and 
who^he^  this  portion  of  it  was  of  a  final  character  or  not,  yet,  as 
the  case  must  go  back  for  further  pleadings,  it  is  proper  that  we 
should  notice  it.. 

The  in:4StPr  was  directed  in  allotthr^:  the  dower  to  ascertain 
the  value  of  the  land  and  then  decinct  from  it  what  the  purchase 
money  liens  amounted  to  when  the  land  was  sohl  to  Lee;  and  to 
then  allot  as  dower  so  much  of  the  land  "as  is  of  the  value  of 
one-third  of  the  remainder. " 

As  already  said  the  direction  to  allot  one-third  in  value  of  all 
of  the  land,  less  the  liens,  was  erroneous,  because  she  was  only 
entitled  to  one-sixth;  but  the  basis  of  allotment  was  otherwise 
erroneous. 

The  master  was  directed  to  ascertain  the  then  value  of  the  land, 
when  it  should  have  been  its  value  at  the  time  of  the  sale  to  Lee. 
The  value  of  any  permanent  improvements  which  the  purchaser 
or  his  vendee  may  have  made   can  not  be  taken  into  the  estimate. 

The  land  must  be  considered  in  the  -^ame  condition  as  it  was  in 
when  it  was  alienated  by  the  husband,  and  without  amelioration 
or  deterioration  arising  from  the  acts  of  tlie  purchaser. 

The  statute  says: 

"Whether  the  recovery  is  airainst  the  heir  or  devisee,  or  pur- 
chaser from  the  husl)and,  the  wife  shall  be  endowed  according  to 
the  value  of  the  estate  when  received  by  the  heir,  devisee  or  pur- 
chaser; so  as  not  to  include  in  tiie  estimated  valup  any  permanent 
improvements  he  has  made  on  the  land."  (Genei-al  Statutes, 
chapter  52,  article  4,  section  9.)  , 

The  commissioner  should  !)e  directed  to  ascertain  the  value  of 
the  land  when  it  was  purchased  by  Lee,  thtn  deduct  from  it  the 
purchase  money  then  owing  for  it.  and  then  allot  to  the  appellee 
as  dower  so  much  of  the  land  as  is  of  tlie  value  of  one-sixth  of 
the  remainder. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  witli  this  opinion. 


MARKS  v.   TU  HP^NOR. 

(Filed  May  o,    ISHT.  )■ 

Vendor  and  vendee— Destruction  of  biiildinjrs  liy  tire— In  the  sale  of  Ijind 
It  becomes  the  real  propeny  of  tlie  vcndeo  from  ihn  execution,  delivery  and 
acceptance  of  the  written  eontraet,  and  thn  destru«;tion  of  buildin^rs  on  the 
land  by  lire  l>^twet^n  the  time  of  the  eoutra«t  of  s;i1h  jithI  t ii»'  time  fixed  upon 
for  the  delivery  of  possession  nnist  he  tlie  lf)';s  ot  f  l,e  Nenclei*  unless  t J lere 
was  an  express  contract  liy  the  v(»Tidor  f)  (ii'livir  ihe  hiUfi  wiil^  tlie  buildings 
thereon  in  the  same  situation  as  when  thf  sale  was  uind.  ,  c-i-  unless  the 
buildings  were  destroyed  by  the  culy)abh'  netili^ence  oi  the  \<  mior. 

In  this  case  a  supplemenral  contriH-t  hy  tin'  vendor  \n  (^)ver  the  house  and 
put  two  coats  of  paint  on  the  outside  and  deliver  the   same  to  the  vendee  hy 
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Digitized  by  VjOOQ  IC 


126  MARKS  V.  TICHENOR. 

a  oertain  time  is  held  not  to  have  been  ao  express  a^reemeDt  by  the'  tetidof 
to  assume  the  risk  of  the  destruotion  of  the  buildiogs  by  fire. 

Owen  &  Ellis  and  W.  B.  Noe  for  appellant. 

Jep.  C.  Jonson  for  appellee. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  having  sold,  and  by  deed  executed  October  24,  1884, 
conveyed,  to  appellants  three  tracts  of  land  adjoining,  and  consti- 
tuting one  farm,  instituted  an  action  to  recover  judgment  on  the 
notes  given  for  the  purchase  money,  and  to  subject  the  land  to 
satisfy  it. 

In  defense  appellants  state  that  the  deed,  as  written,  does  not 
contain  the  wliole  contract  entered  into  between  the  parties,  but 
a  portion  of  it  was,  by  mistake,  omitted,  and  that  they  accepted 
th«  deed  upon  the  condition  of  the  f*xecution  by  appellee  or  the 
following  writing,  which  embraces  the  omitted  part: 

**T  have  this  day  sold  to  James  A.  and  Samuel  C.  Marks  my 
farm,  known  as  the  Daniel  McFarland  farm.  I  agree  to  cover 
{said  house  and  put  two  coats  of  paint  on  the  outside,  and  deliver 
the  same  to  said  parties  by  or  on  the  first  day  of  January,  1^85. 
Eleven  thousand  of  the  shingles  is  to  be  hand-shaved  shingles 
and  the  remainder  to  be  out  shingles.  I  also  agree  to  furnish  as 
much  as  two  hundred  feet  of  sheeting,  if  needed  on  said  house, 
4ind  if  anv  more  is  needed  said  Marks  is  to  furnish  it. 

'*T.  C.  TICHENOR/' 

Tt  is  further  stated  that  about  November  29,  1884,  the  dwelling 
liouse  mentioned  was  destroyed  by  fire,  in  consequence  of  which 
-appellee  never  did  deliver  it,  and  tliey,  therefore,  ask  that  the 
notes  sued  on  be  credited  by  the  value  of  the  house,  whicli  they 
5iver  was  one  thousand  dollars. 

It  is  stated  in  the  reply,  and  not  controverted,  that  at  the  time 
■of  the  sale  of  the  land  it  was  in  the  possession  of  a  tenant  of 
4ippellee,  whose  term  did  not  expire  unil  January  1,  1885,  of 
whicii  facts  appellants  were  aware,  and  that  time  for  delivering 
possession  was  agreed  on  in  view  of  such  tenancy. 

-In  the  sale  of  land  it  becomes  the  real  property  of  the  vendee 
from  the  execution,  delivery  and  acceptance  of  the  contract.  **It  is 
A^endible  as  his,  chargeable  as  his,  and  capable  of  being  devised  or 
<lescending  as  his.  Consequently  it  is  a  well-established  and 
reasonable  rule  that  the  dcistruction  of  buildings  thereon  by  fire, 
between  the  t  ime  of  such  contract  of  sale  and  the  time  fixed  upon  in 
the  contract  for  the  delivery  of  possession  by  the  vendor  to  the 
vendee  must  be  the  loss  of  the  latter,  and  not  of  the  former. 
(Calhoun  v.  Belden,  3  Bush,  674.) 

There  are  only  two  exceptions  to  this  rule.  The  first  is  when, 
as  was  the  case  in  Combs  v.  Fisher,  8  Bibb,  51,  there  is  an 
express  contract  to  deliver  the  possession  of  the  land  with  the 
improvements  for  buildings  thereon  in  the  same  situation  as  was 
the  case  when  the  sale  was  made. 

The  second  is  when,  as  was  the  case  in  Cornish  v.  Strutton,  8 
B.  M.,  586,  the  building  has  been  destroyed  by  tlie  culpable  negli- 
gence of  the  vendor. 

There  is  no  allegation  or  proof  that  the  destruction  of  the  dwell- 
ing house  in  this  case  was  caused  by  the  negligence  of  the  vendor 
or  any  other  person.  Nor  do  we  think  the  contract  fairly  con- 
strued amounts  to  an  express  agreement  by  the  vendor  to  assume 
the  risk  of  the  destruction  of  the  building  by  fire. 
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Thfe  pui'po&fe  6f  tfie  supplemental  contract  executed  by  appellee 
^as  to  provide  for  the  repair  by  him  of  the  house  as  therein 
agreed,  and  which  the  evidence  shows  he  did  do,  but  not  to 
Insure  it  against  destruction  by  fire,  or  to  shift  the  risk  from 
appellants  to  himself. 

He  simply  covenanted  to  deliver  possession,  without  any  express 
tindertaking  to  sustain  any  loss  that  might  arise  from  the  burning 
•^f  the  house. 

Judgment  affirmed. 


NORMAN,  Ac.  v.  BOAZ.  &c. 
WATSON,  Ac.  V.  SAME. 

(Filed  May  12,    1887.) 

1.  iDJBTicdou  will  lie  to  restrain  the  collection  of  an  illegal  tax. 

S.  Constitutional  law— While  a  statute  providing  for  the  iniposition  of  a 
^z  may  be  unconstitutional  as  to  colored  persons,  Itecause  they  are  not 
allowed  to  participate  in  the  benefits  derived  from  the  expenditure  of  the 
money  raised  by  the  t<azation  provided  for,  that  fact  does  not  render  the 
statute  unconstitutional  as  to  white  persons. 

3.  Taxation— While  it  is  not  indispensable  to  the  validity  of  a  statute  pro- 
Mding  taxation  for  a  local  purpose  that  a  majority,  or  any  number  of  those 
^o  be  taxed  therefor,  should,  at  an  election,  vote  in  favor  of  such  taxation, 
yet  where  thn  statute  makes  the  taxation  to  depend  upon  the  sanction  of  a 
majority  of  the  votes  cast  at  an  election  to  be  held  by  officers  appointed 
and  qualiflnd  according  to  law,  an  election  held  by  a  self-appoint'ed  and 
irresponsible  private  person  is  of  no  validity  whatever,  and  confers  no  au- 
thority to  impose  the  tax. 

4.  Curative  statute— The  Ipjjrislature  has  no  right  to  iritervpne  during  the 
pendency  of  an  action,  and  declare  tl)at  certain  acts,  which  were  unauthor- 
lied  and'  illegal  at  the  time  of  their  commission,  should  l)e  deemed  and  held 
legal  and  valid,  when  the  substantial  rights  of  the  parties,  either  plaintiffs 
nr  defendants,  are  there!)y  affected ;  and  while  this  rule  does  not  apply 
^here  the  curative  statute  relates  only  to  Irregularities  or  informalities,  it 
'^aefi  app)y  In  this  case,  the  proceedings  attempted  to  be  cured  being  abso- 
lutely void. 

Robertson,  Smith  &  Robbins  for  appellants. 

C.  L.  Bandle  for  appellees. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

By  an  act  of  the  gi?neral  assembly,  entitled  **An  act  to  incor- 
Iporate  CaTr  Institute  in  Fulton  county,'*  approved  March  9,  1882, 
^nd  an  amendatory  act  approved  Mardi  17,  1884,  the  college 
therein  mentioned  was  declared  a  common  school,  and  as  sucti 
•entitled  to  draw  from  the  common  school  fund  of  the  State  each 
^ear  all  the  money  due  the  school  district  in  which  it  is  situated. 
And  for  the  purpose  of  erecting  a  suitable  building,  it  was  pro- 
vided that  the  question  of  a  subscription  of  $5,(X)0  by  the  district, 
to  be  paid  for  by  taxation,  should  be  submitted  to  the  qualified 
vhite  voters  of  the  district  on  the  first  Saturday,  in  May,  1884, 
and  in  the  event  of  the  votes  then  cast  being  in  favor  of  such 
Bubscription,  the  triisfees  of  the  college  were  to  be  authorized  to 
annually,  by  some  suitable  person  appointed  by  them,  make  an 
assessment  of  the  taxable  property  in  such  district,  and  to  levy  a 


Digitized  by  VjOOQ IC 


128  NOKMxVX,   &C,  V.  BOAZ,  &C. 

r 

tax  noV.  to  exceod  IM)  cumUs  oh  tlu^  one  IiuiuIh  d  dollars  of  property 
subject  to  taxation,  an(i  a  iN)]]-t:;x  of  not  cxcc-c  din<ir  t\vo  dollars  oh 
eacii  white  tithe,  for  the  purpose  of  eiiahiinj^  tlu^m  to  pay  one- 
fifth  of  the  suhscriplion  an(i  at-crued  interest,  llie  c'olleetor*of  the 
tax  to  he  appointed  hy  tlu'  truMee; . 

lender  these  aets  an  attempt  was  made  at  the  time  indioated 
to  hold  an  elec^tion  upon  the  question  of  the  subscription  men- 
tioned, and  also*  of  nin(»  trustees  of  the  district  as  required 
thereby,  wIkmi  it  is  claimed  tlie  proposition  for  the  sul>scription 
was  carried  by  a  majority  of  tlie  votes  cast,  and  th(»  candidates 
were  duly  elected*  trustees. 

Afterwards  r.ppellees,  assuminj^:  authority  to  act  as  such 
trustees,  cau^'^ed  an  assessment  of  the  taxal)le  property  of  the  dis- 
trict to  be  made  by  a  i)erson  appointed  by  them  for  that  purpose, 
made  a  levy  of  .|i,5<K)  tax  on  the  district  for  the  year  1885,  and 
appointed  appellee  Bo  iz  to  collect  the  taxes  so  laid. 

These  two  actions,  consoli(iated  and  tried  togt  ther,  were  insti- 
tuted in  July,  IS85,  by  resicienis  and  taxpayers  of  the  district, 
for  the  purpose  of  obtainin^r  an  injunction  to  perpetually  restrain 
appellees,  claiming  to  l)e  trustees,  from  further  proceeding  to 
levy,  and  Boa/-  from  collecting  said  tax,  and  from  distraining  and 
selling  their  property  .therefor.  And  the  lower  court  having 
dissolved  the  temporary  injunctions,  and  dismissed  both  the 
actions,  the  plaintills  i)rosecute  this  appeal. 

Before  considering  the  grounds  upon  which  the  plaintiffs  seek 
relief  we  will  notice  the  ])osition  assumed  by  counsel  for  appellee, 
that  an  injunction  will  not  lie  in  cases  of  this  sort. 

Whatever  may  be  the  rule  in  otlur  States,  as  said  in  Gates  v. 
Barrett,  79  Ky.,  295,  "the  right  to  have  an  injunction  ro  restrain 
the  collection  of  an  illegal  tax  has  been  so  long  recognized  and 
acted  upon  in  this  State  that  it  is  unnecessary  to  stop  to  inquire 
upon  what  ground  that  jurisdiciion  is  exercised  by  courts  of 
eqiiity. " 

However,  these  are  not  cases  in  which  it  is  sought  to  restrain 
the  collection  of  taxes  alleged  to  be  illegal  merely  by  reason  of 
irregularity  or  misuse  of  authority  l)y  otXlcers  dufy  elected  and 
qualified  to  act.  but  the  remedy  is  against  persons  who,  it  is 
stated,  are  attempting  to  c.-uise  an  assessment  of  property,  lay 
t.ixes  and  cause  the  collection  thereof,  without  being  ottleers 
with  any  authority  wiiatever. 

The  first  ground  upon  which  plaintiffs  ask  relief  is  that  the  two 
acts  are  unconstitutional  because  tli(»  i>roi)erty  of  colored  persons 
residing  in  the  district  are  mad(>  subject  to  the  tax.  while  they 
are  neither  ;:llowed  to  vote  ujjon  th(»  (piestion  of  the  subscription 
nor  to  participate  in  the  benelits  derivi^d  from  the  expcMiditure  of 
the  money  raised  by  tin*  taxation  j^rovidrni  for. 

As  the  plaintilTs  ar«'  wliit^'  ])ersons,  -uid  eonsecuir  luly  uot  at  all 
affected  by  the  alleu<  (i  dis'  rhriiuMtion  against  colore  d  ' persons  of 
the  district,  the  c<)urt,  according  to  a  well-settled  and  conserva- 
tive rule,  will  not  listen  to  ^hc  ohjeiion  made  by  them  to  the  con- 
stitutionality of  the  two  Uii^  on  tliat  account.  But  we  do  not 
think,  according  to  a  proi>"r  and  reasonable  construction  of  the 
acts,  th(»  property  in  tlif  distiict  of  colored  i)erKons  is  made  sub- 
ject to  taxation  to  pay  the  subscription  authorized  therel)y.  And 
as  only  tb.e  properly  of  wliite  per^;ons  cmu  be  made  sul)ject,  tho 
acts,  according  to  the  d'-rision  of  this  court,  in  Marshall  v. 
Donovan,  10  iviish,  ('SI,  can  not  be  re'rarch-d  as  in  violation  of  the 
Const  it  arion  oT  thi-  I'nited   States. 

In  tliat  case  I  in-  same  obje<'tion  was  ma(b»  to  the  statute  as  is 
macb- iH'r'e,  and  t  iils  court,  alter  a  lull  considerat  ion  and  discussion 
of  tiie  (pn  <tion,  held  that  wliih',  if  cojond  j)ersons  were  taxcul  for 
school  lunposfs,  and  t he  UKniey  exiiendr^l  for  the  (exclusive*  benefit 
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of  the  whites,  ihe  taxation  would  be  unconstitutional  as  to,  and 
might  be  resisted  by,  the  former,  that  faet  would  not  render  the 
act  unconstitutional  as  to  the  Intter. 

By  the  act  of  March  17,  1884.  the  same  clerk  who  was  appointed 
to  record  tl'.e  votes  at  the  municiiJal  election  of  police  judjze, 
marshal  and  nustees  of  the  town  of  Fulton  wns  required,  at  the 
same  time  and  place  and  in  the  snme  poll-])ook,  to  record  the 
votes  g'iven  upon  the  proposition  for  the  subscription  to  erect  the 
colleire  buihlinp:,  and  for  the  nine  trustees  of  tlie  school  district 
authorizcui  to  be  then  elected;  and  he  was  reijuired,  in  inakin«>:  out 
Ruch  poll-book,  to  prepare  two  columns  for  the  purpose  of  record- 
inp:  the  votes  given  for  and'against  tlie  i)roposition  for  the  sub- 
scription, and  to  propound  to  each  person  otteriu}^  to  vote  the 
distinct  qiiestion.  how  he  desired  to  vote  upon  tliat  proi)osition. 
But  it  is  aliej!:ed  by  the  plaintiffs  in  each  of  these  cases  aiid 
proved  that  the  clerk  of  tlie  municipal  election  did  not  prepare 
the  poll-book  a«  recjuired  by  the  act  of  1884  for  recording  ttie  votes 
upon  the  ])roposition  to  make  the  subscription,  and  for  the  nine 
trustees  of  the  school  district, nor  did  he  in  i»ny  book  record  the 
votes  given  for  either  purpose.  On  the  contrary  the  only  record 
of  sucli  voles  was  made  by  a  private  person  on  his  own  motion, 
and  in  a  book  prepared  by  himsc^lf.  And  though  he  was  in  the 
same  room  wher?*  the  election  of  municipal  ollicers  was  being 
held,  it  is  conclusively  shown  that  neither  the  clerk  nor  judges  of 
that  election  did  or  could  supervise  or  give  attention  to  his  pro- 
ceedings. But  he,  without  bein'g  ap])ointed.  or  authorized  by  law 
to  be  appointed  for  the  purpose,  without  beirg  (lualified,  or  au- 
thorized by  law  to  be  (|ualifi'ul,  and  without  the  presence  of  judges 
to  pass  upon  the  (lualificuitions  of  vofers,  not  only  recorded  the 
votes  attempted  to  b<^  given,  hut  assumed  authority  to  decide  who 
were  entitled  to  vote. 

It  seems  to  us  thnt  an  election  attempted  to  be  thus  held  can 
not  be  valid  for  any  purpose,  nor  can  the  book  in  which  the  votes 
purport  to  h:iv*^  been  recorded  by  such  unauthrized  person  be 
taken  as  evidence  that  either  a  majority  of  votes  or  any  votes  were 
<52\st  in  favor  of  the  subscription,  or  that  the  persons  claiming  the 
power  to  act  as  trustees  of  the  school  district  ever  were  so  elected, 
for  the  conditions  upon  which  the  subscription  was  authorized 
by  law  have  not  in  any  respc(«t  been  complied  with,  nor  have  the 
persons  assuming  the  Vight  to  act  as  trustees  in  virtue  of  that 
pretended  election  been  thereby  invested  with  any  ofllcial  au- 
th  iritv'  \y'^  i  n-ji*. 

As.  therefore,  when  these  two  actions  were  instituted  the  school 
district  was  not  liable  to  taxation  for  the  erection  of  th(»  college 
buildim^,  and  appellees  had  no  power,  as  trustees,  to  levy  a  tax 
for  such'  purpose,  or  to  authori^ie  apfiellee  Boiz  (o  collect  it,  it 
would  seem  that  appellants  were  entitled  to  the  relief  sought  by 
them.  But  January  12,  188(5,  while  the  actions  were  pending,  an 
act  was  paised,  the  first  section  of  which  is  as  follows: 

•*That  the  election  held  in  the  toAvn  of  Fulton,  *  *  *  on  the 
first  Saturday  in  May,  1884,  be.  and  the  same  is,  hereby  declared 
lawful,  as  much  so  as  though  it  had  been  held  and  conducted  in 
every  respect  in  strict  compliance  with  tlie  law  authorizing  the 
election  to  be  held,  and  all  the  acts  and  doings  of  the  trustees 
then  elected  within  the  scope  of  the  authority  given  the  trustees 
of  *Carr  Institute,'  when  elected, 'shall  be,  and'are  hereby,  declared 
lawful."  And  v/ewill  now  consider  what  effect  that  act  has  upon 
the  rights  of  the  parties  to  these  actions. 

A  general  rule  applicable  to  retrospective  statutes  is  as  follows: 
**If  the  thin«r  wantini?.  or  which  failed  to  be  done,  and  which 
-constitutes    the    defect    in    the    proceedings,    is    something,    the 
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necessity  .for  which  the  legislature  might  have  dispenised"  with  bjr 
prior  statute,  then  it  is  not  beyond  the  power  of  the  legislature  t<k 
dispense  with  it  by  subsequent  statute.  And  if  the  irregulfirity 
consists  in  doing  some  act,  or  in  the  mode  or  manner  of  doing^- 
some  act,  which  the  legislature  might  have  loade   imixiabe7i0.1  by 

Erior  law,  it  is  equally  competent  to  make  the  same   immaterial 
y  a  subsequent  law."    (('ooley's  C'onstitutional  Limitations,  468.) 

The  question  then  arises  whether  the  manner  in  which  the 
election  was  held,  by  which  it  is  claimed  the  proposition  for  the 
subscription  was  carried  agd  the  nine  trustees  were  selected,  is  a 
mere  irregularity  or  inforamilty,  not  affecting  the  substantial  an^ 
vested  rights  of  appellants  as  taxpayers. 

It  is  true  that  it  is  not  indispensable  to  the  validity  of  astatnte 
providing  taxation  for  a  local  purpose  that  a  majority,  or  any 
number  of  those  to  be  taxed  therefor,  should  at  an  election  vote- 
in  favor  of  such  taxation.  And  the  legislature  might  have  au-^ 
thorized  the  subseription  for  the  erection  of  the  college  buildings 
and  the  imposition  of  taxation  upon  tlie  school  district  through  the 
agency  of  trustees  of  "Carr  Institute,''  named  in  the  original  act, 
without  submitting  the  proposition  to  the  voters^  or  an  election 
by  them  of  trustens.     (Slack  v.  M.  &  L.  R.  R.  Co.,  13  B.    M.,  22. > 

But  by  the  terms  of  the  statutes  of  1882 and  1884  the  taxation  waa 
made  to  depend  upon  the  sanction  by  a  majority  of  the  votes  oast 
at  an  election  to  l)e  held  by  officers  appointed  and  qualifled 
according  to  law,  not  l)y  a  self-appointed  and  irresponsible 
private  person,  and  the  power  to  impose  and  cause  to  be  collected 
the  taxes  was  conferred  only  upon  trust e<^s  duly  and  legally 
elected. 

When  these  actions  were  commenced  '*the  law  was'  therefore,  for- 
appellants,  and  the  court  would  have  so  adjudged."  x\nd,  as  ha& 
been  Iield  by  this  court,  the  legislature  has  no  right  to  intervene 
during  the  pendency  of  an  action,  and  declare  '^'that  certain  acts, 
which  were  unauthorized  and  illegal  at  the  time  of  their  conimis^ 
sion  should  be  deemed  and  held  legal  and  valid. '^  when  the  sub- 
stantial rights  of  the  parties,  either  i^laintifF  or  defendant,  are 
therebv  atfected.  (Gaines  v.  Uaines,  9  B.  M.,  295:  Allison  v. 
Louisville  H.  &  W.  R.  Co.,  9  Bush,  247.) 

Of  course  this  rule  does  not  apply  where  the  curatiA'e  act  relates 
only  to  irregularities  or  informalities.  But  we  do  not  regard  the 
attempted  election  as  merely  defective  or  irregular,  hut  it  was 
absolutely  void,  and  conferred  no  authority  upon  appellees  or  any 
others  to  impose  taxation  on  the  district. 

There  was  then  in  fact  nothing  for  the  curative  statute  te 
operate  upon.  And  the  recital  in  the  preamble  to  that  statute 
snows  that  the  legislature  never  intended  to  render  legal  and  valid 
what,  as  this  record  shows,  was  void.  But  it  was  therein  erron- 
eously assumed  that  the  person  who  acted  as  clerk  was  duly 
selected  and  qualified  to  act,  and  recorded  the  votes  upon  a  poll- 
book  under  trie  supervision  of  judges  of  the  election.  In  our 
opinion,  therefore,  the  act  of  January,  1886,  did  not»  nor  waa 
intended  to,  have  the  effect  of  rendering  vfilid  the  pretended  elec- 
tion, held  in  the  manner  and  by  the  person  shown  by  this  record. 
Consequently  the  judgment  of  the  lower  court  is  reversed  and 
cause  remanded,  with  directlous  tu  perpetuate  the  injunction  li^. 
each  case. 
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LOTH  &  HAAS  v.  CARTY,  Ac. 

(Filed  May  14,  1887.) 

1.  A  mortgafre  of  property  to  be  acquired  in  futuro  is  constniotively  fraud- 
ulent as  to  the  creditors  of  the  mortsaf^or  other  than  the  mortfcagee,  and 
while  it  has  been  said  that  such  a  niortgage  is  good  against  creditors  "until 
attacked  by  fraud,'*  it  is  a  suflSoieut  attack  to  state  that  the  property  sought 
to  be  sub  jeered  was  obtained  subsequent  to  the  giving  of  the  mortgage^  and 
is  only  embraced  by  it  by  a  clause  attempting  to  cover  property  acquired  in- 
future. 

2.  Assignment  for  benefit  of  credit-ors— Where  the  tenant  has  assigned  his. 
property  for  the  payment  of  bis  creditors,  and  the  trustee  has  brought  a  suit- 
to  settle  the  estate,  the  landlord  need  not  sue  nut  a  distress  warrant  or- 
attachment  for  his  rent:  and  where  the  trustee  brlnRS  his  suit  within  three- 
months  after  the  landlord's  claim'  for  rent  becomes  due  it  is  immaterial 
whether  or  not  the  landlord  asserts  his  lien  within  the  three  months,  tbe> 
property  being  in  the  custody  of  the  court. 

Z.  Gibbons  for  appellant. 

H.  Marshall  Buford  for  appellees. 

Appeal  from  Fayette  Circuit  C-ourt. 

Opinion  of  the  court  by  Judge  Holt. 

The  lease  of  W.  A.  Varty  of  the  store  house  of  the  appellee,  M.. 
E.  Carty,  began  May  1,  1882,  and  ended  May  1,  1883,  at  $1,()0()  per 
annum  rent,  payable  monthly.  It  was  paid  to  June,  1882.  so  that 
of  the  unpaid  rent  the  first  installment  became  due  on  J'uly  1,  1882. 

On  July  7,  1882,  the  tenant  mortgaged  to  the  appellants.  Loth  <fe 
Haas,  his  entire  stock  of  merchandise  then  upon  the  leased 
premises,  and  the  mortgage,  by  its  terms,  included  "all  goods  that 
mny  hereafter  be  added  to  said  stock." 

James  (^allahue,  as  one  of  Varty's  creditors,  attached  the  goods 
on  August  14,  1882,  and  subsequent  thereto,  but  upon  the  same 
day,  the  debtor  made  an  assignment  to  one  Parker  of  all  his  estate 
for  the  benefit  of  his  creditors. 

The  trustee  brought  an  action  to  settle  the  trust  on  Septembt  r 
19,  1882,  to  which  the  appellants  and  Mrs.  Carty  were  defendants. 
The  petition  averred  that  they  were  claiming  liens  of  some  char- 
acter against  the  assigned  estate,  and  called  upon  them  to  assert 
them.  The  appellee,  Carty,  was  summoned  on  September  21,  1882, 
to  answer,  but  for  some  unexplained  reason  she  did  not  do  so  until 
June  23,  188Ji,  when  she  asserted  a  preferred  lien,  or  landlord's, 
claim  for  her  rent,  from  June  1,  1882,  to  May  I,  1888. 

The  attaching  creditor,  Gallahue,  also  claimed  a  lien  superior 
to  that  of  Loth  <fe  Haas,  as  to  so  much  of  the  stock  of  goods  as 
had  been  purchased  after  the  execution  of  their  mortgage  and 
before  the  assignment.  Upon  the  otlier  hand  this  was  denied  by 
them,  they  claiming  that  their  mortgage,  by  virtue  of  its  terms, 
attached  to  them  as  they  were  added  to  the  stock.  They  also 
deny  the  right  of  Mrs.  Carty  to  any  lien  for  rent,  first,  because  she 
never  sued  out  any  distress  warrant  orattachment  for  it;  and, 
second,  because  if  this  were  not  necessary  to  create  or  preserve 
the  lien,  yet  she  failed  to  assert  it  within  three  months  from  the 
time  it  became  due. 

As  the  question  as  to  her  claim  apparently  presents  more  trouble 
in  the  true  solution  of  it  than  that  between  the  appellants  and 
attaching  creditor,  we  will  first  consider  the  latter. 
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The  clause  of  the  niortj^ajye  relating:  to  anything  tliat  might 
tlieroafter  be  added  to  tlie  stock  was  valid  between  the  parties; 
but  the  mortgage  thereby  acquired  no  available  right  to  such 
subsequently  acquired  property  as  against  the  creditors  of  the 
mortgagor.  Tlie  general  rule  is  that  a  mortgage  of  property  to  be 
acquired  in  futuro  is  void,  and  can  not  avail  against  the  claiuis 
of  other  creditors.  (Ross  v.  Wilson,  P<"ter  &  C-o.,  7  Bush,  29; 
Vinson  v.  Hallowell,  &c.,    10  Hush,  o-'^S. ) 

W(»  do  not  regard  thn  case  of  Zaring,  <fec.  v.  Cox's  Ass'ee,  &c., 
78  Ky.,  527,  as  in  conflict  with  this  rule.  Tt  is  true  tliat  the 
facts  of  that, case  are  nol  fully  siiown  by  the  report  of  it;  and  it 
does  nol  appear  in  it,  as  it  does  in  this  case,  that  any  creditor  had 
intervened  by  legal  proceedings  prior  lo  the  deed  of  assignment. 
Such  an  effort  to  mortgage  wliat  the  debtor  may  subsequently 
acquire  is  constructively  fraudulent;  and  when  the  court,  in  the 
last-named  case,  said,  "such  a  conveyance  is  evidently  good 
bt^tvv^en  the  p'lrties,  and  the  lien  attaches  so  soon  as  any  stock  is 
added,  and  being  good  l)etween  t'le  parties,  it  is  good  as  to 
ant(HH'dent  credirors,  at  least  until  attacked  for  fraud,''  it  no  doubt 
merely  meant  that  it  being  merely  constructively  fraudillent,  was 
valid  until  another  creditor  asserted  his  claim  and  denied  the 
validity  of  tiie  mortgage  as  to  property  acquired  after  its 
oxecution. 

Tn  such  a  case  the  attacking  creditor  need  only  state  the  fact 
tliat  the  pro])orty  was  obtained  subsequent  to  the  giving  of  the 
mortgage,  and  is  only  embr  M*-d  by  it  i\v  a  clause  attempting  to 
cover  proper! y  accpiired  in  i'uturo/  'i'ius  of  itself  makes  it  con- 
structively fraudulent  as  toother  crediiors;  and  when  averred  con- 
stitutes an  attack  upon  it  f(,r  frand;  anil  the  portion  of  the  opinion 
cited  i)o  doul)t  meant  that  such  a  cl.iiis'^  in  the  mortgage  was  valid 
as  to  antecedent  creditors  if  they  remained  silent.  We  now  return 
to  tlie  other  (piestion. 

In  Petry,  &c.  v.  Randolph,  c:c.,  1)  Ky.  T/iwRep.,  14  the  question 
presented  was  whether  a  landlord,  whose  rent  had  been  due  more 
than  120  days,  but  l«^ss  than  six  months,  could  under  the  statute 
distrain  for  it  after  the  tenant  had  assigned  his  property  for  the 
benefit  of  his  creditors.  It  was  there  lield  that  as  between  the 
landlord  and  tenant  the  former  could  distrain  for  it  within  six 
months  from  the  time  it  became  due;  that  as  to  lien  holders  He 
must  do  so  within  iM)  days;  and  as  to  all  other  persons  having 
rights  or  equities  against  the  property  of  the  tenant,  he  must  do 
so  within  120  days;  and  that  in  case  of  an  assignment,  the  rights 
of  other  creditors  having  therc^by  intervenetl,  he  must  do  so 
within  the  last-named  period;  and  that  the  sections  of  the  statute 
providing  that  before  the  lien  holder  or  an  officer  under  an 
execution  or  attachment  can  remove  the  tenant's  property  from 
the  leaseliold  premises  he  must  pay  to  the  landlord  a  year's  rent 
<lue  or  to  b;ni;)!nci  due,  r»*lat3d  to  cases  where  the  landlord  had  not 
lost  his  right  as  above  indicated. 

The  question  now  presented  is,  however,  a  different  one. 

Unless  the  law  requires  what  is  needless,  clearly  where  the 
tenant  has  assigned  his  property  for  tlie  payment  of  his  creditors, 
and  the  trustee  has  brought  a  suit  to  settle  the  estate,  the  land- 
lord need  not  sue  out  a  distress  warrant  or  attachment  for  bis 
rent.     This  would  involve  needless  trouble  and  cost. 

It  is,  however,  urged  that  in  this  instance  the  landlord  did  not 
assert  the  lien  until  the  exi)iration  of  three  months  after  the  rent 
became  due.  This  is  true  as  to  nearly  all  of  it,  but  the  assignment 
was  made  within  three  months  of  the  time  when  the  first  unpaid 
installment  bec^amrj  due;  the  suit  by  the  trustee  to  settle  the 
testate  was  brought  within  this  time,  and  the  petition  averred  that 
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Mrs.  Car^y  had  a  lien.  By  virtue  of  the  ass|<2rnment  the  property 
was  held  in  trust  for  the  payment  of  her  dt  ])t  as  a  lien  uhiini. 
The  trustee  represented  her,  and  wlien  the  suit  was  brought  the 
estate  was  in  eustodia  lep^is  for  the  satisfaction  of  her  elaim. 

The  law  mnde  it  the  duty  of  the  trustee  to  pay  the  lien  elainis 
first,  and  thpn  the  jreneral  creditors;  he  h(»ld  the  property  for  this 
purpose  as  the  representative  r>f  tiie  beneficiaries,  and  upon  the 
brinjjing  of  the  suit  to  settle  the  trust  the  matter  was  already  in 
the  char.u:e  of  tlie  court.  Then  \v].y  the  necessity  of  the  lai;dh)rd 
proceedinjj:  by  distraint,  or  how  can  it  be  said  that  her  claim  is 
barred  by  time  when  the  property  had  already  been  plar^ed  in  the 
hands  of  a  party  rei)resenti!ii!:  her  for  iispaymeni?  It  is  true  that 
the  landlord  has  a  statutory  rijxlit  mc^rely  andaleKal  remedy  only, 

T'ndonbtedly  the  law  re(]uires  vigilance  u}»on  his  part  in  the 
assertion  of  his  rent  claim.  This  is  to  prevent  him  from  enabling 
the  tenant  to  obtain  false  credit.  So  shch  reason  exists, 
however,  in  a  case  like  this,  wlipre  the  tenant  has  alrr^ady  parted 
with  tlie  title  to  it,  and  it  is  in  trust  for  the  payment  of  the 
landlord. 

The  statute  providers  tint  if  the  prop(?rty  bf  removed  op(»nly, 
and  without  fraudulent  intent  from  the  leased  premises  and  not 
returned,  the  lien  of  thi>  landlord  shall  be  lost  unless  asserted 
within  fifteen  days  from  the  time  of  removal.  Here  it  appears 
they  were  removed,  and.  in  fact  sold,  as  early  as  December  lo.  ISH2. 
It  was.  however,  done  by  operation  of  law,*  and  by  the  assignee, 
who  represented  the  appellants  as  well  as  all  the  other  crtditors 
of  the  tenant. 

The  assignee  in  this  instance  retained  contro!  of  the  rentfd 
premises  until  the  expiration  of  the  leas<*;  and  we  perc<  ivo  no 
reason,  eitlH»r  equitable  or  h'gal,  for  depriving  Mrs.  (^arty  of  her 
right  to  be  paid  out  of  the  j)roceeds  now  in  the  trustee  s  hands 
arising  from  the  sale  of  the  property  whicli  was  upon  the  rented 
premises;  nor  do  we  think  it  was  error  for  the  court  to  order  the 
expenses  of  settling  the  trust  to  be  paid  out  of  this  fund  because 
they  vvere  necessary  to  the  settlement  of  th'^  trust  and  the  rights 
of  the  various  creditors,  including  the  appellants. 

Judgment  affirmed. 


.  GRAHAM  v.  CONGP:Pw,  &c. 

(Filed  May  14,  1SS7. ) 

1.  TaxfttioTi— The  lejjislatnre  has  no  power  to  imposf  n  tax  upon  tJi*^  land 
bordering  on  a  oonnty  road  to  pay  thH  entire  cost-  of  convertina:  Mifh  a  load 
into  a  turnpike.  All  who  are  directly  heuellteti  by  tlie  iin;»n)veiiM  nt,  or 
who,  by  reason  of  their  proxinnry  to  the  r«nd,  will  practically  i;erive  the 
benetat,  must  be  required  to  share  the  burden  in  erd'-r  fhat  mere  niny  he 
Biich  equality  and  uniformity  in  the  taxation  as  the  Confitireiii>n  nqnin-s. 

2.  Estoppel — The  taxpayers  who  have  procured  the  ]>apsi:^e  of  nri  net  ]  rn- 
viding  for  such  an  improvement  are  estopped  to  deny  its  validly  as  against 
those  who  have  made  the  improvement  under  it. 

3-  Title  of  act— The  subject  of  tun  act  providing  for  the  iniprcivenient  of  a 
county  road,  known  as  the  ** Fountain  Ferry  rond,"  at  the  eosr  of  the  own- 
ers of  land  borderins:  on  the  road,  was  sufflcienily  express-d  by  the  title: 
"An  act  providing  for  the  improvement  of  the  Ki'untnin  Ftrry  road  (de- 
scribing it),  at  the  cost  of  the  property  benefited  tl'oiehy.'' 

Jas.  8.  Pirtle  for  appellant. 
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C.  B.  Seymour,  Humphrey  Marshall  and  Lafe  Joseph  for 
appellee. 

Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

By  an  act  of  the  legislature,  approved  the  21st  of  April,  in 
the  year  1882,  on  the-  petition,  as  is  alleged,  of  a  large  majority 
of  persons  owning  property  on  either  side  of  the  Fountain  Ferry 
road  in  the  county  of  Jefferson,  a  tax  was  imposed  on  the  ownera 
of  the  land  lying  between  two  lines  parallel  to  the  center  of  the 
road,  and  distant  on  each  side  800  feet,  for  the  purpose  of  improv-  • 
ing  and  macadamizing  the  road  (that  was  then  an  ordinary  county- 
road)  from  the  western  boundary  of  the  city  of  Louisville,  extencU 
ing  to  the  bank  of  the  Ohio  river. 

The  commissioners  under  the  act  authorized  by  its  provisions, 
to  contract  for  the  construction  of  improvement  gave  the  con- 
tract to  the  appellee,  Conger,  who  completed  the  work  in  accord* 
ance  with  his  contract,  and  is  now  seeking  to  enforce  his  lien  on 
the  land  boidering  on  the  road  and  owned  by  thf»se  appellants. 
The  entire  improvement,  including  compensn-tion  to  the  engineer 
and  other  expenses,  amounted  to  abouf  the  sum  of  twenty  thou-^ 
sand  dollars. 

The  appellants  filed  an  answer  presenting  several  defenses  ta 
the  action,  only  one  of  which  will  be  determined  in  this  case, 
viz.,  the  validity  of  the  act  under  which  this  work  was  done.  It  is 
insisted  by  counsel  for  tlie  appellant  that  tht  act  is  unconstitutional 
for  two  reasons:  First,  The  title  of  the  act  is  misleading.  Second, 
that  the  taxation  imposed  is  unequal,  and  the  property  of  the  ap- 
pellants proposed  to  be  taken  for  public  use  without  compensation. 

A  demurrer  was  sustained  to  the  answer  fil^d,  and  the  facta 
therein  alleged,  connected  with  the  act  of  the  legislature  under 
which  tills  lien  is  sought  to  be  enforced,  presents  the  constitu- 
tional question.  The  apportionment  of  tlie  cost  of  the  work  was. 
proper,  and  a  lien  exists,  by  the  provisions  of  the  enactment,  if 
the  demurrer  was  properly  overruled. 

It  is  alleged  in  the  petition  that  the  road  improved  was,  at  the 
time  of  the  passing  of  the  act,  one  of  tlie  ordinary  county  roadK 
of  Jefferson  county,  under  the  supervision  of  the  county  author- 
ities, worked  and  "kept  in  order  at  tlie  usual  expense  attending  the 
improving  of  county  roads,  and  the  expenses  paid  out  of  the 
county  levy. 

That  the  costs  to  each  land  owner  was  only  a  few  cents  to  the 
acre  for  such  improveinpnts  as  were  required  to  keep  the  road  in 
repair,  and  paid  out  of  the  annual  levy. 

That  the  tax  imposed  for  the  extraordinary  improvement  made 
amounts  to  fiftv  dollars  an  acre  on  the  hind  lying  within  the 
taxed  boundary,  or  one  dollar  per  foot  fronting  the  road  on  either 
side;  that  these  appellants  were  not  instrumental  in  obtaining 
the  passage  of  the  law  or  benefited  by  the  improvement;  that 
there  is  no  general  system  of  taxation  for  turnpike  purposes 
within  the  county,  and,  therefore,  the  legislature  exceeded  its. 
authority  in  requiring  these  appellants^  to  pay  for  this  public  road, 
or  its  imporvement,  that  belongs  to  the  county,  or  under  its  con- 
trol, and  from  which  they  derive  no  income  and  no  greater  bene- 
fits than  must  necessarily  be  attached  to  farming  lands  bordering^ 
on  a  public  highway. 

The  land  sought  to  be  taxed  is  agricultural  land,  and  its  annual 
rental  about  four  dollars  per  acre. 

By  section  5  of  the  act  it  is  made  the  duty  of  the  Jeflferson 
County  Court  '*to  cause  to  be  ascertained  the  names  of  the  owner 
of   each    and   every   square   foot   of   land    within  the  tax  district 
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described  in  the  first  section  of  tlie  act,  and  to  assess  the  entire> 
cost  of  said  improvement  of  said  road,  including  the  compensa- 
tion to  the  engineer,  etc.,  equally  upon  each  square  foot  of  land 
within  said  district,  and  a  lien  shall  exist  for  the  same  on  said 
property,''  etc. 

By  the  7th  section  it  is  provided  **that  after  the  Fountain  Ferry 
road  is  improved,  as  herein  provided,  it  shall  be  a  public  road, 
and  shall  be  thereafter  kept  in  repair  by  Jefferson  county  as  such. " 
The  act  is  entitled  **  An  act  providing  for  the  improvement  of  the 
Fountain  Ferry  road  (describing  it)  at  the  cost  of  the  property 
benefited  thereby.''  We  perceive  no  objection  to  the  title.  Such. 
is  the  purpose  of  the  enactment,  and  the  body  of  the  act  follow- 
ing the  title  authorizes  the  improvement  made  at  the  cost  of  the- 
owners  of  the  land  bordering  on  the  road.  There  is  nothing 
foreign  to  the  title,  and  the  legislature  has  declared,  by  the 
passage  of  the  law,  that  the  improvement  is  beneficial  to  the 
owners.  That  the  improvement  is  beneficial  there  is  but  little 
room  for  doubt,  and  \^hether  or  not  benefits  are  equal  in  all  cases 
to  the  burden  imposed  is  not  a  material  inquiry. 

The  constitutional  requiremeiit,  in  reference  to  uniformity  and 
equality  in  t»ixation,  and  that  prevents  such  a  discrimination  as 
imposes  the  burden  on  a  few  for  the  benefit  qf  all,  seems  not  to. 
have  been  regarded  in  the  legislation  upon  the  subject-matter 
involved  in  this  case.  While  districts  may  be  created  and  taxa- 
tion imposed,  according  to  the  value  of  the  pit)perty  within  the 
particular  district,  for  the  construction  of  turnpikes  and  other 
improvements  upon  the  idea  of  benefits  derived,  we  are  aware  of 
no  rule  or  principle  of  taxation  that  would  authorize  the  taxation 
of  agricultural  lands  by  tlie  square  foot,  or  of  compelling  those 
who  own  land  bordering  on  an  ordinary  county  road  to  incur  the 
entire  expense  of  keeping  the  road  in  repair,  and  certainly  no 
system  exists  by  which  such  extraordinary  expenditures  can  be 
made,  as  in  this  case,  imposing  a  burden  of  fifty  dollars  an  acre 
on  agricultural  land  for  t!ie  construction  of  an  improvement  for 
no  other  reason  than  that  the  land  borders  upon  the  improvement 
made.  The  road  is  devoted  to  the  public  use  It  is  a  county  road 
In  which  the  entire  public  is  interested,  and  where  the  owners 
of  the  adjacent  land,  although  not  touching  the  road,  are  eciually 
benefited  with  th6se  liivng  directly  upon  it.  The  few  living 
adjacent  tu  the  improvement  have  been  selected  to  diseiiarge  a 
burden  that  should  be  assumed  l)y  all,  or  at  least  by  those  who 
are  benefited  by  it.  It  is  a  local  tax  for  a  county  purpose— a 
common  burden  imposed  on  a  lew  that  violates  every  principle  of 
just  and  uniform  taxition,  and  borders  on  spoliation. 
,  If  the  owners  of  land  bordering  on  this  particular  road  can  be 
compelled  to  improve  it  by  converitng  the  dirt  road  into  a  turn- 
pike, then  the  owners  of  land  borderinj^  on  every  otiier  road  in 
the  county  may  be  required  to  make  a  like  improvement,  and  by 
this  means  five-sixths,  or  a  greater  proportion  of  the  taxpayers 
of  the  county  directly  interested  in  such  improvements,  released 
from  taxation  and  the  entire  burden  placed  upon  those  who 
happen  to  live  near  the  improvement  made.  Tlie  burden  may  be 
apportioned  according  to  the  benefits  received,  whether  it  be  a 
county  or  district  tax,  but  such  an  unjust  discrimination  as  has 
been  made  in  this  case,  and  that  would  exist  if  a  like  system  had 
been  adopted  for  the  entire  county,  is  in  direct  violation  of  the 
Constitution,  and  an  appropriation  of  the  property  of  the  citizea 
for  public  use  without  just  compensation.  Local  taxation  is  often 
proper  because  of  the  local  benefits  received,  and  the  law-making 
power  i!an  ascertain  those  who,  from  the  benefits  derived,  shouhL 
be  made  the  subject  of  taxaiton  with  an  approximate  certainty,. 
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and  in  this  minncr  produce  as  nc^ar  as  is  praolicable  uniformity 
and  equality  in  thT»  dischar<;e  of  tlie  burden;  I)utt()say  that  a  few 
persons  livi'nc:  on  tlie  road  slrill  pay  twenty  thousand  dollars  for 
iniprovinjz:  it,  and  then  hav(»  no  oth.^r  iiit(>rest  in  it  than  his 
neio:h])or  who  rides  over  it  and  uses  it.  is  so  o'i)viousIy  unjust  as 
to  recpiire  only  th(»  statement  to  show  that  it  is  in  plain  disrrjrard 
of  the  riy:hts  of  tliese  app<'llanrs.  Ir  ni'iy  he  ealled  a  taxino:  dis- 
trict, hut  tliis  imparts  no  eftieaey  to  such  ley:isl?Uion  whi^re  the 
<ristrict.  when  created,  shows  that  tlie  hurch'U  is  imposed  on  a 
few  for  the  benefit,  of  all.  In  tiiis  consists  the  wron^'  done  these 
appellants,  and  entitles  them  to  the  relief  soucrht. 

We  do  not  m(»an  tt)  adjudi^e  that  turnpike  districts  m><y  not  l)e 
created  in  a  county,  and  those  within  the  district  taxed  to  con- 
struct them,  but  in  impositiu:  the  burden  the  district  should 
include,  and  the  burden  be  imposed  on,  those  wlio  are  directly 
benefited  by  it.  or  who,  by  r(\*i^on  of  their  proximity  to  th^  road, 
would  practically -derive  the  benefits. 

The  mode  of  assessmj  nts  and  taxation  for  street  improvements 
can  not  be  ap{)lied  to  the  improvement  of  iiishways  in  the 
county.  The  costs  of  the  improvement.'  of  streets  and  'sid#'walks 
in  cities  and  towns  is  usu:illy  impo-^-d  on  the  property  in  c»ach 
.squire  wheie  the  improvement  is  niade,  that  is,  each  square  is 
made  to  improve  the  street  fronting  it.  This  is  noon  the  idea,  as 
said  by  this  court  in  the  care  of  the  City  of  Lexim^ton  v. 
McQuiilirrs  Hoirs*  1)  Dum,  51;^,  thHt  all  the  streets  and  sidewalks 
may  be  e\pect(Hl  to  ))e  imj)roved  at  sometime  in  a  similar  man- 
ner, and  each  square  beinp:  li'ible  for  the  cost  incident  to  the 
imr»rovemvnt  upon  which  it  l)orders,  it  approximates  uniformity 
and  ecprility  as  betwcMUi  the  owners  of  th(»  nroi)erty;  and  this  is 
iudi-?pr'ns:ible  in  imposing:  such  taxation."  All  the  property  within 
the  stpiare  will  in  this  manner  be  taxed  for  like  improvements. 
The  improvements  may  not  be  made  a'  tiie  same  time,  but  the 
practical  result  of  such  a  system  is  to  mak(»  all  the  realty  respon- 
sible for  such  improvements.  Not  so  with  reference  to  the 
taxation  in  tihs  case.  Tf  we  could  assume  that  tlie  liMrislature 
would  require  the  counties  to  mike  turnpikes  on  all  their  public 
roads,  as  we  do  with  n^ference  to  the  p^radinp:  and  constructinj?  of 
streets  in  citi(»s  and  towns  under  the  authority  of  the  common 
council,  still  the  mode  adopted  in  this  case  is  Vlearly  unconstitu- 
tional, because  it  taxes  those  for  th(»  improvements*  who  live  or 
own  land  on  tli<»  road,  and  omits  to  impose  any  of  the  burden  on 
those  who  derive*  similar  bent  fits,  for  no  other  reason  than  that 
their  land  is  nr)t  bounded  by  tin*  improvement.  A  tax  is  imposed 
on  a  minority  for  the  benefit  of  the  tnajority,  when  the  improve- 
ment is  ))eneflcial  to  all.  It  is  slmibir  to  taxinji;  a  few  feet  of  the 
realty  on  the  street  in  the  city  frontiu'i:  the  cmtire  square,  makinp; 
it  pay  for  the  improvement,  and  iervina:  other  owin»rs  of  i)roperty 
within  th<»  cent(»r  of  the  same  s(pi  ire  free  from  any  burden.  A 
tax  fcH'  a  pulilic  inirpose  can  not  hr  imjiosed  in  such  i\  manner, 
nnd  the  system  of  stre(»t  improveinTts,  when  Ri)plied  to  highways 
in  the  country,  is  not  only  imp«.litie  but  a  ])l;)in  departure  from 
that  character  of  equality  cons.ir  ii  i:»<>  the  bpsis  of  taxation. 

In  our  opinion  no  lien  exists  upon  this  land  for  the  improve- 
ment mad<»  if  the  answer  presents  the  iM.cts  of  this  case,  and  the 
<iemur»*er  should  hnvi*  been  ovt^rruied.  Tiios(»  obt 'lining  the  jjrant 
would  of  course  be  estopped  from  dcny'ivr  its  validity  as  against 
those  who  have  made  the  imprevc  inenis  und(»r  it. 

Judgment  reversed  and  remnrcivd. 
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McCANN,  cVi'.  V.  HTLL,  etc. 

,     (Filed  May  14,    1S87. ) 

1.  Assignments  by  oupration  of  l:nv— Where  a  debtor,  in  contemplation  of 
in^olveucy,  auil  with  a  ilesipn  lo  pivfn- one  cr*Klitor  to  the  exclusion  of 
others,  makes  a  transfer  of  property,  wiiich  under  tl'ie  statute  operates  as  an 
assiirnnient  of  all  his  property  for  tue  benefit  of  his  creditors,  and  a  petition 
attacking  the  transfer  is  tiled  within  six  months,  the  ri^ht  of  the  civditors 
to  the  debtor's  property  i-eJates  back  to  the  time  the  transfer  was  made  and 
is  not  affected  by  tne  acts  of  the  debtor  between  the  date  of  the  tran&fer  and 
the  date  of  the  HUuft  of  the  petition  ur  of  the  sale  of  the  property. 

At  the  time  of  the  execution  of  a  morTjjaKe,  which,  in  an  action  filed 
within  six  monihs  tht^reafter.  was  dechired  to  operate  as  an  as-i^rnmenc  of 
all  tb^  mort^a^or  s  pf.jptrriy  for  the  benefit  of  his  ci-e«Jiiors,  the  mortgngor 
did  not  reside  upon  the  lind  mortgaircd,  but  after  the  filing  of  ihe  peiiiion 
attacking  cue  transfer  remoreil  to  it  a:i(i  oi-ciipieri  it  as  a  home.  He  now 
claims  u  as  a  homesrend  us  against  the  (*.reditors  Held— That  tl)e  mortgage 
opentted  as  au  immediate  transfer  of  the  mortiragor's  property  to  the  use 
and  Ijenefit  of  his  civuitors,  imd  the  mortgagi-r  by  Eubsequenily  removing 
to  the  land  acquire  i  no  rij;t)t  to  It  as  a  home>teaJ. 

^.  Same— it  a  debtor,  knowing  that  he  is  in.soivent,  and  in  order  tn  give  a 
particular  creditor  a  ])reftTence  over  other  creditors,  gives  him  a  mortirage 
to  secure  a  debt  or  liability  ah-eady  created,  togwiher  with  a  liability  simul- 
taneously created,  and  the  creditor,  knowing  the  true  state  of  case,  aids  the 
arrangement,  he  is  not  a  mortgagee  in  good  faith  to  secure  a  debt  or  liabil- 
ity oreaced  simultaneously  with  the  execution  of  the  mortgage,  and  obtains, 
no  advantage  over  other  creditors  by  reason  of  the  fact  that  a  portion  of  his 
debt  was  so  created.  But  where  the  liability  thus  simultane<msly  created  is 
that  of  surety  upon  a  dei)t  previously  existing,  the  mortgagee  is  entitled  to 
pro  pate  with  other  creditors,  if  he  i»ays  the  debt,  since  the  original  creditor 
would  be  entirhd  to  pro  rate,  and  the  surety  siiould  be  allowed  to  stiind  in 
his  shoes. 

3.  Same — Where  a  surety  subsequently  to  Ms  becoming  boimd  as  such 
takes  a  mortgage  fur  his  indemnlr.y  from  the  principal,  he  is  nor.  protected 
by  the  exception  of  the  statute  in  favor  of  a  oi-editor  whose  debt  is  created 
simultaneously  with  the  execution  of  the  mortgage. 

W.  Montfort  and  W.  M.  Flshor  for  appelhmt.'^. 

Masterson  &  (Jaunt  and  (leo.  C\  Dranc  for  apprllees. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  25(1  day  of  January.  1h;s5,  the  api)t^llant,  Lon.  E.  Mct^anti, 
and  his  wife,  executed  to  the  appellant,  Levi  McC'ann,  a  ni(»rt- 
gage,  which  was  duly  acknowledged  and  recordtnl,  on  ii  tract  of 
land  containing  about  seventy-seven  ncr(\«<,  belonging  to  t!io 
appellant,  Lon.  E.  McCann,  to  secure  a  debt  of  thirteen  hundred 
dollars,  which  debt  was  evideiic<Ml  by  a  i)n)inissory  note  bearing 
even  date  with  the  morturag**.  The  appellees,  as  creditors  of  tho 
appellant,  Lon.  K.  McCann.  on  the  ISth  day  of  Kebriiaiy,  ISSf), 
instituted  a  suit  in  the  C-arroll  (-ircuii  Cotut  a.irainst  the  appel- 
lants, in  which  they  assailed  said  ntortjjrage  upon  th<'  ground  that 
the  same  was  given  by  the  ;ippr'llant,  Lon.  K.  McCann,  in  con- 
templation of  his  in8olv(«ncy,  and  with  tin-  design  of  preferring 
the  appellant,  L(>vi  McCaiin,  one  of  his  crediiors,  to  ihe  exclusion 
of  the  appellees  and  his  other  crf'diiors. 

,  The  appellants,  by  their  S(  parati'  answer-,  (bnied  that  the  mort- 
gage was  given  in  contemplat  ion  of  Lon.  K.  Mc( 'ann's  insolvency, 
or  to  prefer  tin*  appellant,   Levi  McCaim.  to  i!n'  <'X(  Iiision  of  Lon. 
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E.  McCann's  other  creditors.  They  also  alleged  that  the  liability 
intended  to  be  secured  by  the  mortgage  was  created  simultaneously 
with  its  execution.  They  further  alleged  that  the  land  mortgaged 
was  the  homestead  of  the  appellant  Lon.  E.  McCann,  and  was 
not  worth  more  than  one  thousand  dollars;  and,  therefore,  he  had 
the  right  to  mortgage  it  to  the  exclusion  of  his  other  creditors. 

We  will  first  dispose  of  Lon.  E.  McCann's  claim  to  a  homestead 
in  the  hand  mortgaged  to  Levi  McCann.  . 

The  agreed  facts  relative  to  that  matter  are  that  the  appellant, 
Lon.  E.  McCann,  before  and  at  the  time  he  executed  the  mort- 
gage to  the  appellant,  Levi  McCann,  was  a  housekeeper  with  his 
family  in  the  town  of  Ghent,  some  five  or  six  milps  from  the  land 
mortgaged;  that  he  continued  to  reside  and  keep  house  in  the 
town  ot  Ghent  until  about  a  week  after  process  was  served  upon 
him  in  this  action,  when  ho  moved  to  the  land  mortgaged,  and 
took  up  his  residence  on  it  as  his  home. 

So  the  question  is.  do  the  foregoing  facts  entitle  the  appellant, 
Lon.  E.  McCann,  to  a  homestead  as  against  the  claim  of  the 
appellees? 

The  affirmative  of  this  proposition  is  maintained  by  the  appel- 
lant upon  the  authority  of  Nichols  v.  Sennett,  &c.,  78  Ky.,  6S0. 

This  case  decides  that  "if  the  land  was  purchased,  or  the 
improvements  made  prior  to  the  creation  of  the  debt,  the  home- 
stead right  attaches  when  the  claimant  is  in  occupancy  as  a 
iiousekeeper  in  good  faith  at  the  time  the  attempt  is  made  by 
f^xccution  to  subject  the  land.  The  clause  of  the  statute  giving 
the  homestead  is  g(»neral  in  terms,  allowing  the  exemption  to  all 
bona  fide  housekeepers  with  families,  and  without  reference  to 
the  time  at  which  tlio  homestead  may  have  been  created  by  actual 
occupancy.  The  Ifith  section  of  the  l.'ith  article  of  chapter  i)S  pro- 
vides that  the  exemption  shall  nut  apply  if  tlie  debt  existed  prior 
to  the  purciiase  of  the  land  or  prior  to  the  erection  of  the 
improvements.  This  seeans  necessarily  to  imply  that  if  the  pur- 
chase of  the  land  or  the  erection  of  the  improvements  was  prior 
to  the  creation  of  the  debt  the  homestead  existed  without  other 
<»ondition  than  that  the  claimant  be  a  housekeeper  witli  a  family, 
and  in  occupancy  at  the  time  it  is  attempted  to  enforce  the  claim.*' 
The  facts  of  this  case  readily  distinguish  it  from  the  case  supra. 
Section  1,  article  2,  chapter  44  of  the  General  statutes  is  in 
tbe-;e  words:  "Every  sale,  mortgage  or  assi^^nment  made  by 
debtors,  and  every  judgment  suffered  by  a  defendant,  or  any  act  or 
device  done  or  resorted  to  by  a  debtor  in  contemplation  of  insolv- 
ency, and  with  the  design  to  prefer  one  or  more  creditors  to  the 
exclusion,  in  whole  or  in  part,  of  others,  shall  operate  as  an  assign- 
ment and  transfer  of  all  the  property  and  effects  of  such  debtor, 
and  \nute  to  the  benefit  of  all  his  creditors,  except  as  hereinafter 
provided,  in  proportion  to  the  amount  of  their  respective  demands, 
ineluding  those  which  are  future  and  contingent;  but  nothing  In 
this  article  shall  vitiate  or  affect  any  mortgage  made  in  good  faith 
to  secure  any  dei)t  or  liability  created  simultaneously  with  such 
mortgage,  if  the  same  be  lodged  for  record  within  thirty  days 
after  its  execution." 

Section  2  provides  that  "all  such  transfers  as  are  herein  declared 
to  inure  to  the  benefit  of  creditors  generally  shall  be  subject  to 
thp  control  of  courts  of  equity,  upon  the  petition  of  ^any  person 
inter(^sted,  filed  within  six  months  after  the  mortgage  or  transfer 
is  legally  lodged  for  record,  or  the  delivery  of  the  property  or  the 
effects  transferred." 

The  debtor,  by  committing  the  acts  denounced  in  the  first 
section,  transfers  and  assigns  all  of  the  property  and  effects 
owned  by  him  at  the  time  to  the  use  of  all  of  his  creditors.  And 
by  section  2  the  creditors  may  avail   themselves   of   such   assign^ 
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ment  and  transfer  for  their  use  by  petition  in  equity  at  any  time 
within  six  months  after  the  mortgage  or  transfer  is  legally 
lodged  for  record.  In  other  words,  by  committing  the  acts 
denounced  by  section  1  the  creditor's  property  is  transferred  to 
the  use  and  benefit  of  all  of  his  creditors  by  operation  of  law. 
The  title  is  transferred  to  them,  and  courts  of  equity,  upon  their 
X^etition  filed  within  six  months  after  the  transfer  is  lodged  for 
record,  must  take  hold  of  the  property  and  distribute  it  equally 
among  the  creditors.  By  filing  the  petition  within  the  time  pre- 
scribed the  creditor's  right  to  the  property  and  effects  relate 
hB,vk  to  the  time  the  debtor  committed  the  nets  denounced  by 
Beetion  1  because  these  acts  operate  as  an  immediate  transfer  of 
his  property  to  the  use  and  benefit  of  the  creditors. 

The  agreed  facts  conclusively  bring  the  appellant,  Levi  E.  Mc- 
-Cann,  within  the  denunciation  of  the  1st  section  of  the  statute, 
supra,  and  as  he  was  not  entitled  to  a  homestead  in  the  land  at 
the  time  of  the  execution  of  the  mortgage,  because  not  occupied 
as  such,  and  his  acts  having  transferred  his  title  to  the  land  to 
the  use  of  his  creditors  before  there  was  such  occupancy,  and  they 
having  resorted  to  a  court  of  equity  within  six  months  after  for 
the  purpose  of  having  said  land  appropriated  to  their  equal 
benefit,  it  follows  that  his  occupancy  of  the  land  after  the  acts 
which  transferred  the  title  to  it  to  the  use  of  his  creditors  did  not, 
and  could  not,  give  him  a  rijrht  to  a  homestead  therein. 

The  agreed  facts  show  that  the  appellant,  Levi  McCann,  was 
before  the  execution  of  the  mortgage  surety  for  the  appellant  on 
two  notes— one  for  six  hundred  dollars  and  the  other  for  two  hun- 
dred and  fifty  dollars:  and  these  sums  were  included  in  the  mort- 
gage. Also  another  sum  of  one  hundred  and  sixty-six  dollars  was 
included  in  the  mortgage  which  was  created  before  the  execution 
of  the  mortgage. 

This  court  in  the  cases  of  Commonwealth  v.  Sims,  H  Met.,  897, 
and  Thompson,  &c.,  v.  Heffner's  Executors,  11  Bush,  559  has 
decided  that  a  surety  who,  subsequently  to  his  becoming  bound 
as  surety,  takes  a  mortgage  for  his  indeumity  from  his  principal, 
is  not  protected  by  the  exception  in  favor  of  a  creditor  whose 
debt  is  created  simultaneously  with  the  execution  of  the  mort- 
gage, and  he  is,  therefore,  entitled  to  no  preference  over  the  mort- 
aagor's  general  creditors  to  the  extent  of  his  liability  attempted  to 
Be  secured  by  the  mortgage  in  the  distribution  of  the  insolvent's 
estate  under  tlie  insolvent  act. 

The  agreed  facts  also  show  that  the  appellant,  Levi  McCann, 
simultaneously  with  the  execution  of  the  mortgage,  became 
bound  as  surety  for  the  appellant,  Lon.  E.  McCann.  on  a  debt  of 
two  hundred  and  two  dollars,  which  debt  existed  prior  to  the 
execution  of  the  mortgage. 

The  question  is,  was  the  appellant,  Levi  McCann,  entitled  to 
a  preference  as  ^o  this  debt? 

The  record  shows  that  at  the  time  Lon.  E.  Mc(-ann  executed 
the  mortgage  he  was  insolvent;  that  on  the  same  day  he  execu- 
ted the  mortgage  he  sold  his  stock  of  groceries;  that' at  the  time 
he  executed  the  mortgage  he  knew  that  he  was  insolvent,  and  the 
appellant,  Levi  McC^ann,  also  knew  it. 

While  it  is  true  that  neither  the  letter  nor  the  spirit  of  the 
statute  forbids  a  debtor  from  creating  a  debt  in  good  faith,  though 
he  be  in  failing  circumstances,  and  secure  the  debt  by  giving  a 
mortgage  on  his  property  simultaneously  with  the  creation  of  the 
debt,  which  would  hold  good  as  against  his  other  creditors,  yet. 
If  a  debtor,  knowing  that  he  is  insolvent   and  in  order   to  give  a 
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particular  creditor  a  preference  over  other  creditors,  urives  him  a 
inortp:age  to  s(»ciire  a  deht  or  liHl)iiity  already,  created,  toj^ether 
with  a  lial>iliiy  simullaneoiisly  created,  as  was  done  in  this  ease, 
and  Ihe  creditor  knowin*?  the  true  state  of  case,  as  in  this  case, 
aids  the  arranjjrenieni-,  then  he  is  not  a  morrpragi^e  in  p:ood  faith  to 
secure  a  debt  or  liability  simultaneously  created  with  the  execu- 
tion of  the  mortgaj2:e.  Such  conduct  on  the  part  of  the  mortgagror 
and  mortpiji:ee  would  be  a  fraud  upon  the  rights  of  the  mortgagor's 
other  creditors,  and  the  mortga^^ee  could  obtain  no  advantage 
over  them  by  reason  of  holding  liie  mortgage.  Such  being  the 
case,  the  apjiellant  acquired  no  preference  over  Lou.  I^].  McC-ann's 
other  creditors,  by  reason  of  the  lact  that  two  hundred  and  two 
dollars  of  t!ie  mort^jrage  d(»bt  was  a  liability  cre-ited  simultaneously 
with  the  execution  of  the  mortgage.  Whetiieror  not  the  creditor, 
under  sucii  circum -stances,  would  be  entitled  to  pre  rate  with  the 
other  creditors,  where  tlie  deht  itself  was  creat^ni  simultaneously 
with  the  execution  of  the  mortgage,  is  an  ope  n  (question.  But  the 
appellant's  right  to  pro  rat*'  with  I^on.  K.  McCann's  other  credi- 
tors as  to  this  particular  de!)t  is  based  upon  the  fact  tliat  the 
original  creditor  would  l)e  entitled  to  pro  rate  with  the  other 
creditors  as  to  said  debt,  and  the  appelhint,  Levi  McCann,  if  he 
has  paid  the  debt,  may  stand  in  his  shoes. 
The  judgment  of  rhe  lower  court  is  altirmed. 


LANC^ASTER   v.    COMMONWEALTH. 

(Filed  May  19,  1887— Not  to  be  reported.)    ' 

Instruction— Self  defense— Upon  the  trial  of  api)e]lant  for  malicious 
wounding  the  jury  wei-e  told  that  they  could  not  convict  the  appellant  if 
the  wouruiins^  was  done  "in  his  necessary  or  apparently  necessary  self-de- 
fense," hut  they  wore  not  informed  hy  any  instruction  how  or  under  what 
circumstances  the  accused  could  exercise  this  rijjcbt,  nor  was  it  defined  to 
them.  Hela— That  while  the  whole  law  ut  self-defense  was  not  given  to  the 
jury,  as  shotild  always  l)e  dt)ne  in  a  proper  case,  yet  as  there  was  nothing  to 
show  that  the  wounding  was  done  in  self  defense,  the  failure  to  give  such 
an  instruction  did  not  prejudice  the  substantial  rights  of  the  accused. 

P.  B.  Thompson,  Sr.,  for  appellant. 

P.  W.  Hal  din  for  ar)i)ellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Holt. 

I'pon  tlie  trial  of  tin*  app  dlant,  .1.  W.  LjincristcM*,  for  tlie  mali- 
cious wounding  of  .lohn  N'aiidavier,  the  accused  asked  the  court 
to  give  this  ins( ruction  to  the  jury: 

"If  rlie  jury,  from  thr  evich-nee,  l)elieve  that  at  the  time  Lan- 
caster cut  and  woun<l(  d  Vnndavit'r  (if  tliey  !)eliev(»  it  is  proven 
b»\vond  a  leasoiuii)!**  doubt  that  Lancaster  did  cut  and  wound  him) 
tliiit  he,  Lancaster,  iiad  reasonai)h'  grounds  to  believe  and  did 
l)elievr,  that  lie  wa<  in  dau'i'.'r  of  great  bodily  liarin  or  death,  or 
it  r<'a>onably  app«'ar(  (i  to  Lancaster  that  lie  was  in  danger  of  such 
bodily  l.arni  or  ucat  h,  then  be.  Laix-aster.  had  tlie  right  to  use 
sueli  uK'aiis  as  wrre  r.f';*('s>.'ry,  or  reasonably  api)eared  to  liim  to 
be  uMj-ssai'v,  to  protcet  himself  against,  such  bodily  harm  or 
dealli:  the  dau'^^ir  of  Ixulily  harm  or  death  need  not  be'actu;;!,  but 
only  ap])ar«'nt.*' 

The  rt'ipH'Nt  was  rpfusrd.  and  it  is  now  urg(ul  as  a   ground  for  :i 
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reversal  that  the  law  of  Kelf-defense  was  not  jriven  to  the  jury.  It 
is  said,  however,  that  this  was  done  by  tlie  first  instruction  given 
to  the  jury,  to-wit: 

**The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant,  J.  W. 
Lancaster,  in  Mercer  county,  before  the  finding  of  the  indictment 
herein,  willfully  and  maliciously,  and  not  in  his  necessary,  or 
apparently  necessary,  self-defense,  did  cut  and  wound  with  a 
knife,  with  the  intent  to  kill,  John  Vandavler,  but  of  wliich  cut- 
ting and  wounding  he  did  not  die,  they  will  find  the  defcindant 
guilty,  and  fix  his  confinement  in  the  penitentiary  not  less  than 
one  year  and  not  more  than  five  years." 

It  is  true  that  by  it  the  jury  were  told  that  they  could  not  con- 
vict the  appellant  if  the  wounding  was  done  **in  his  necessary^ 
or  apparently  necessary,  self-defense,"  but  they  were  not 
informed  by  any  instruction  how  or  under  what  circumstances  the 
accused  could  exercise  this  right,  nor  was  it  defined  to  them.  This 
should  always  be  done  in  a  proper  case.  The  whole  of  the  law  of 
self-defense  should  then  be  given  to  the  jury. 

The  counsel  for  the  appellant  is  correct  in  contending  that  it 
was  not  done  in  this  instance.  The  law  of  self-defenjje,  however. 
Is  but  that  of  necessity.  The  evidence  in  this  case  shows  that 
the  appellant  provoked  and  brought  on  the  difficulty;  that  be 
declared  he  had  been  desiring  to  do  so  for  a  year;  and  that  he  cut 
the  injured,  and,  so  far  as  the  evidence  shows,  unarmed  man 
when  the  latter  was  trying  to  avoid  the  difficulty  by  getting  out 
of  the  way. 

Under  these  circumstances  the  instructions  as  given  embraced 
the  law  of  the  case.  Indeed,  so  far  as  they  speak  of  self-defense, 
they  are  more  favorable  to  the  accused  than  he  had  a  right  to 
demand;  and  the  case,  in  our  opinion,  falls  within  that  provision 
of  the  Criminal  Code  which  forbids  the  reversal  of  a  judgment  of 
conviction  for  an  error  of  law  if,  upon  a  consideration  of  the 
entire  case,  the  court  is  satisfied  that  the  substantial  rights  of 
the  accused  have  not  been  prejudiced  thereby. 

Judgment  affirmed. 


KOBINSON,  i&c.  V.  HENNING. 

(Filed  May  19,  1887--Not  to  be  reported.) 

Vendor  and  vendee— The  statute  empowers  the  wife  to  make  a  conveyance 
of  her  separate  estate  where  the  husband  unites  with  her,  therefore,  in  this 
action  by  a  vendor  to  enforce  n  contract  for  the  sale  of  land,  it  is  no  objeo* 
tloD  €o  the  plaintiff's  title  that  he  claims  throufth  a  conveyance  by  husband 
and  wife  of  the  wife's  separate  estato. 

Simrall  A  Bodley  for  appellant. 

Bacon  &  Stltes  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice^  Pryor. 

The  statute  empowers  the  wife  to  make  a  conveyance  of  her 
separate  estate  where  the  husband  unites  with  tier,  and  in  thi« 
case  it  appears  that  both  husband  and  wife  were  the  grantors, 
and  in  the  present  action  of  Ilenningv.  Hobinson,  Henning  deriv- 
ing title  through  Jewell  and  wife,  has  made  them  jmrtios  defeiuU 
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ants.  They  re-affirm  and  ratify  the  original  conveyance  by  them 
to  Meriwether,  who  conveyed  the  realty  to  Henning,  and  the 
latter  being  invested  with  a  perfect  title,  in  so  far  as  any  claim 
might  be  asserted  by  Jewell  and  wife,  the  chancellor  below  prop- 
erty enforced  the  contract  by  compelling  Robinson  to  accept  the 
title. 
Judgment  affirmed. 


DUNC  AN  V.  COMMONWEALTH. 

(Filed   May  19,  1887.) 

1.  House  broaking—Uiider  section  4  of  article  5,  chapter  29,  General  Stat- 
utes, wlii^h  provides  for  the  punishment  of  any  person  who  shall  feloniously 
break  any  dwelling  house,  and  feloniously  take  away  anything  of  value,  it 
does  not  make  any  difference  how  ^reat  or  how  little  may  be  the  value  of 
the  thiui;  feloniously  taken  away  from  a  house  feloniously  broken,  and  It  !■ 
not  necessary  to  aver  in  the  indictment  anything  more  in  respect  thereto 
than  that  the  thing  taken  was  of  value,  but  the  fact  that  the  Indiotnjent  In 
this  case  averred  that  the  thing  taken  was  of  value  as  much  as  $5  did  noc 
render  the  indictment  defective. 

2.  .Same— Where  this  offense  Is  charged  and  proved  the  punishment  oan 
not  he  for  the  mer«<  larceny. 

;j.  Same— The  offense  may  l)e  complete  whetlipr  the  owner  or  any  other 
person  1hi  present,  and  it  does  not.  therefoi-e,  make  any  difference  whether, 
if  the  owner  or  other  person  be  present,  he  does  or  not  object  or  protest. 
,  4.  Prejudicial  error— There  oan  be  no  reversal  for  an  error  in  adiuittins 
incomp<-'tent  testimony  where  it  appears  that  the  defendant's  substantial 
jrights  were  not  prejudiced  thereby. 

Hanson  Kennedy  and  John  T.  Morgan  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

The  indictment  under  which  appellant  was  tried  and  convicted 
is  for  the  offense  "of  feloniously  breakinja;  the  dwelling  house  of 
James  Boyd,  and  feloniously  takiiig  therefrom  silver  spoons  of  the 
value  of  five  dollars,  denounced  by  section  4,  article  5,  chapter  29, 
General  Statutes. 

It  is  slated  substantially  in  the  indictment  that  appellant  broke 
and  entered  the  house  by  raisinjr  a  window  thereof,  and  taking 
therefrom  the  spoons  tlescribed,  neither  the  owner  nor  any  other 
person  b.eing  there  at  the  time. 

Tpon  the  trial  tli(»  wife  of  tlie  owner  of  the  house  testified  that 
she  wa*?.  on  the*  day  the  olTense  is  charp:ed  to  have  been  com- 
mitted, returninjr  from  a  visit  to  a  neij>:hbor,  and  when  she^ot  to 
a  point  between  two  liundred  and  three  hundred  yards  of  the 
house  saw  appellant  enter  it  in  the  manner  mentioned,  and  in  a 
short  time  come  out  of  it  mid  api)roach  to  within  about  one  hun- 
dred and  fifty  yards  of  where  she  was,  and  then  turn  and  go  along 
a  i)ath  heading  to  his,  ai)pellant's,  house. 

She  furtlier  testified  tluit  after  going  into  the  house  she  missed 
the  spoons,  and  thereafter  charged  apnellant  with  the  offense. 

She  is  corroborateil  to  a  considerable  extent  by  her  husband 
and  oilier  witnesses.  And  whih*- she  was  contradicted  in  some 
important  particulars  by  others,  we  are  not  authorized  to  disturb 
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the  verdict  of  the  jury  because  contrary  to  the  evidence,  for  they 
evidently  believed  her  testimony,  and  of  her  credibility  they  were 
the  exclusive  judges. 

We  do  not  think  her  statement  that  on  Friday  morninji:  her  hus- 
band found  the  spoons  that  Jack  had  stolen  hanging  on  the  gate 
post  could  have  prejudiced  his  substantial  rights.  For  her  hus- 
abnd  himself  tesitfles  to  the  fact  of  finding  the  spoons,  and 
whether  appellant  stole  them  or  not  was  to  he  determined  by  the 
Jury  alone  upon  the  evidence,  and  doubtless  they  did  in  that  way, 
and  not  upon  the  opinion  of  the  witness,  arrive  at  their  verdict. 

It  was  not  proper  to  permit  the  witness,  Banta,  to  state  that 
Boyd  told  him  the  next  day  after  it  occurred  that  appellant  had 
broken  into  his  house.  But  in  view  of  the  facts  teslifled  to  l)y 
Boyd  and  his  wife,  corroborated  by  other  witnesses,  we  are  satis- 
fied that  statement  did  not  substantially  prejudice  appellant. 

As  one  of  the  grounds  for  a  new  trial  appellant  stated  in  hi» 
affidavit  that  he  had  discovered  what  he  could  prove  by  two  per- 
BOns  who  were  not  examined  on  the  tiral^  the  susbt«nc(*  of  which 
wag  that  Mrs.  Boyd  told  them  a  day  or  two  after  she  missed  the 
spoons  that  she  did  not  know  who  had  stolen  them,  but  that  after 
they  were  hung  on  the  gate  post  she  then  believed  Jack  l)unca«, 
the  appellant,  got  them. 

This  evidence,  even  if  it  had  been  before  the  jury  in  the  precise 
form  stated  in  the  affidavit,  would  not  have  affected  the  verdict 
of  the  jur^v,  for  the  simple  fact  the  spoons  were  hung  on  the 
gate  post,  in  the  absence  of  knowledge  ol  the  person  l)y  whom 
they  were  put  there,  could  not  have  had  any  influence  on  the 
belief  of  Mrs.  Boyd  one  way  or  another.  Her  statement  is  she 
^aw  appellant  go  into  the  house  and  afterwards  missed  the  spoons, 
and  two  or  three  days  thereafter  charged  him,  as  he  admits,  with 
having  taken  them,  and  the  next  day  after  the  conversation  they 
were  found  on  the  gate  post. 

For  appellant  two  instructions  were  asked,  which  it  is  contended 
were  erroneously  refused. 

The  first  one  of  them  is  in  substance  that  if  appellant  broke  and 
entered  the  dwelling  house,  in  the  presence  ot  Boyd  or  some  mem- 
ber of  his  family, without  objection  or  protest  l)y  sudi  person,  and 
took  therefrom  silver  spoons  of  the  value  of  five  dollars,  they  must 
find  him  not  guilty. 

By  the  second  the  court  was  asked  to  instruct  the  jury  that  upon 
the  same  h^'pothesis  they  could  find  him  at  most  guilty  of  petit 
larceny,  the  property  taken  being  of  the  value  of  five  dollars. 

So  much  of  the  section  under  which  this  indictment  was  found 
as  is  applicable  is  as  follow^s:  "  If  any  person  *  «  *  shall  feloni- 
ously l)reak  any  dwelling  house  *  *  and  feloniously  take  away 
anything  of  value,  although  the  owner  or  any  person  may  not  be 
there,  he  shall  be  cofined  in  the  penitentiary  liotless  than  two  nor 
more  than  ten  years. '^ 

It  does  not  make  any  difference  under  that  section  how  great 
or  how  little  may  be  the  value  of  the  thing  feloniously  taken  away 
from  a  house  feloniously  broken,  and  it  was  not  necessary  to  aver 
in  the  indictment  anything  more  in  respect  thereto  than  that  the 
spoons  were  of  value.  And  certainl.v  the  allegation  that  the 
thinjj  taken  was  of  value,  as  much  as  five  dollars,  did  not  render 
the  indictment  defective.  Nor  when  the  offense  of  felonious 
breaking  and  felonious  taking  away  is  charged  and  proved  can 
the  punishment*  be  for  the  mere  larceny  only,  either  grand  or 
petit  larceny. 

The  offence  may  be  complete   whether   the   owner  or  any  other 
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person  be  present,  and  it,  therefore,  does  not  make  any  difference 
wliether,  if  the  owner  or  other  person  be  present,  he  does  or  doea 
not  object  or  protest.  For  if,  without  rej2:ard  to  the  intent  with 
which  a  person  may  break  a  dwelling  house  and  carry  away  prop- 
erty of  value,  his  K"il^  must  be  determined  by  the  conduct  of  the 
owher,  it  would  follow  that  he  might  escape  punishment  simply 
because  the  owner  was  too  timid  to  protest  or  weak  to  resist. 

Perceiving:  no  error  to  the  prejudice  of  the  substantial  rights  of 
appellant,  we  affirm  the  judgment. 


KENTUCKY  SUPERIOR    COURT. 


COMMO::?WEALTH  v.    JARRELL. 

(Filed  February  16,  1887.) 

Sales  of  liquor  by  distillers  in  quantities  of  not  less  than  a  quart,  whether 
at  the  distill»*ry  or  at  the  distiller's  residence,  are  not  in  violation  of  the 
local  option  law. 

^  P.  W.  Hardin  and  J.  B.  Hannah  for  appellant. 

Appeal  from  Elliott  C-ircuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

The  indictment  in  this  case  charged  the  defendant  with  the 
"Violation  of  the  law  known  as  the  *' Local  Option  Law.''  It  was 
not  an  indictment  charging  the  defendant  with  a  violation -of  law. 
In  that  he  sold  liquors  without  a  license  so  to  do,  but  charged  a 
violation  of  a  particular  statute,  and  by  that  statute  his  guilt  must 
be  shown,  if  at  all.  It  is  therefore,  for  the  purposes  of  this  case, 
immaterial  whether  the  act  of  May,  1884.  deprived  a  distiller  of 
the  right  to  sell  liquors  of  his  own  manufacture  at  his  residence, 
but  not  to  be  drunk  on  the  premises,  and  in  quantities  not  less 
than  a  quart;  but  it  may  not  be  improper  to  say  that  this  court, 
in  the  case  of  Webb  v.  Commonwealth,  7  Ky.  Law  Rep.,  299,  and 
Robinson  v.  Commonwealth,  7  Ky.  Law  Rep.,  453,  held  that  the 
act  referred  tx>  did  not  deprive  distillers  of  the  right  given  them 
by  the  previous  statutes. 

Section  7  of  the  act  of  January  26,  1874,  Genernl  Statutes,  page 
tK)9,  provides: 

**The  provisions  of  this  act  shall  not  apply  to  any  manufacturer 
or  wholesale  dealer  who,  in  good  faith  and  in  the  usual  course 
of  trade,  sells  by  the  wholesale.''    »    »    » 

The  evident  purpose  and  aim  of  the  act  in  question  was  to  regu- 
late or  control  the  licensure  of  persons  to  sell  liquors  and  to 
establish  a  new  agency,  composed  of  the  body  of  the  voters  of  a 
given  locality,  to  determine  whether  a  license  to  sell  should  or 
not  be  granted  within  a  certain  designated  territory. 

In  construing  the  act  it  is,  the  refore,  proper  to  take  into  consid- 
eration the  riights  and  privileges  secured  by  the  laws  then  in  force 
to  certain  designated  classes  of  persons:  The  manufacturer,  the 
-wholesale  dealer.,  etc.  ' 

At  the  time  the  law  was  passed  the  distiller   had   th6   right  to 
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Bell  at  the  distillery  any  Kpirits  of  his  oWn  manufacture  in  quan- 
tities not  less  than  a  quart,  hut  not  to  he  drunk  on  the  promises; 
t)r  the  wholesale  dealer  had  the  right  to  sell  hy  wholesale,  hoth 
tjlasses  without  proeurinp  a  license.  It  must  he  assumed  tliat  a 
sale  hy  either,  in  the  manner  allowed  hy  law.  was  a  sale  in  the 
usual  course  of  trade,  as  applied  to  that  class.  The  sale  hy  a  dis- 
tiller of  a  quart  at  his  (fist ill ery  was  as  much  a  sale  in  the 
usual  course  of  trade  as  a  sale  of  a  much  larger  quantity  by  a 
wholesale  dealer  would  have  been  in  the  usual  course  of  trade  for 
him.  The  legislature,  by  the  act  of  March  20,  187fi,  General 
Statutes,  page  l()o5,  amending  section  3  of  article  2  of  chapter  lOP. 
changing  the  place  at  which  the  sale  hy  a  manufacturer  might  be 
made,  from  the  distillery  to  the  residence,  still  recognized  a  sale 
by  a  manufacturer  in  quantities  not  less  than  a  quart  as  within 
the  usual  course  of  trade,  and  lawful  without  a  licem^e. 

It  follows  that  the  instruction  complained  of  was  proper. 

The  judgment  is  affirmed. 


COLEMAN  V.  COMMONWEALTH. 
(Filed  January  7,  1887.) 

1.  Waiver  of  obipction  to  juror— When,  in  a  oriniiivnl  cnso,  n  juror  Ib  pre- 
nenteci'for  exaniinntion  as  to  whether  he  has  an  notuol  or  iint>]led  I  Imr.  and 
the  defendant  fails  to  make  specitio  inquiry,  he  waives  his  right  to  ohjtor.  to 
the  juror  upon  the  ground  that  he  was  a  member  of  the  ftn*nd  jui-y  wlilch 
found  the  indictment,  and  in  not,  the^efo^*^  after  verJict  aij:ninst  him,  en- 
titled to  a  new  trial  upon  that  pr  )n?Td. 

2,  There  can  he  no  reversal  in  a  rrimlnal  case  for  aii  erroneous  decision  of 
the  court  on  a  motion  for  a  new  trial  or  upon  a  challenge  to  a  juror  for 
cause. 

Ira  Julian  fpr  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Bowden. 

The  bill  of  exceptions  shows  "that  upon  tlie  trial  of  this  cause 
the  Commonwealth's  attorney,  after  stating  the  nature  of  the 
indictment,  inquired  generally  of  the  trial  jury  if  they  had  any 
bias,  or  were  related  to  the  accused,  and  no  answer  being  made, 
and  no  objections  offered  by  defendant,  who  pleaded  not  guilty, 
the  jury  were  sworn  to  try  the  issue.''  After  verdict  the  defend- 
ant filed  his  affidavit  tliat  Norwood,  one  of  the  jurors,  was  a  mem- 
ber of  the  grand  jury  which  found  the  indictment  against  him, 
and  moved  for  a  new  trial  on  that  ground. 

The  question  asked  by  the  (Commonwealth's  attorney  did  not 
call    Norwood's  attention  to  the  fact   tliat  he  had    been  on  the 

ffrand  jury;  as  matter  of  fact  he  may  have  had  no  bias;  and  that 
8  all  his  silence  meant.  The  defendant  made  no  effort  to  ascer- 
tain whether  any  of  the  facts  stated  in  section  210  of  the  Code,  as 
raising  the  implication  of  bias,  existed. 

If  Norwood  had  stated  that  he  had  been  on  the  grand  jury  the 
defendant  would  be  held  to  have  waived  the  objection  by  merely 
failing  to  make  it.  (O'Brian  v.  Commonwealth,  9  Bush,  883.)  A 
failure  to  make  inquiry,  none  having  been  made,  shows  the  same 
indifference.    The  objection  was  not  that  Norwood  did  not  have 
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the  general  qualifications' of  a  juror,  but  that  he  was  presumably 
unfit  to  act  as  such  in  this  case  because  the  law  imputed  to  him 
a  bias.  When  the  Juror  is  presented  for  examination  as  to 
whether  he  has  an  actual  or  implied  bias  the  defendant  may- 
require  him  to  answer  all  questions,  relevant  to-  that  matter,  but 
he  is  not  compelled  to  do  so;  if  he  then  feels  indifferent  about  it, 
and  is  willing  to  take  the  jurors  offered  without  inquiry,  we  see 
no  reason  why  he  should  be  heard  when  a  verdict  has  stimulated 
his  diligence.  It  is  not  like  a  case  in  which  he  interrogated  the 
jury,  and  was  misled  by  his  answers.  It  requires  only  that  the 
defendant  shall  at  the  outset,  and  at  the  time  prescribed  by  law^ 
examine  jurors  respecting  particular  fitness;  and  it  regards  a 
failure  to  do  so  as  a  waiver  of  all  objections  on  account  of  bias. 
If  a  defendant  is  permitted  to  remain  silent  when  the  jury  is 
being  made  up.  and  if  after  he  is  convicted  he  may  have  a  new 
trial  because  of  some  fact  which  a  simple  question  would  have 
elicited  before  the  juror  was  accepted,  it  is  his  interest  not  to 
know  and  not  to  ascertain.  The  trouble  and  expense  of  a  trial 
would  be  incurred  merely  because  he  declined  to  be  informed  at 
the  proper  time,  preferring  to  take  the  cliance  of  an  acquittal,  and 
of  getting  a  new  "trial  if  convicted.  It  is  not  relevant  to  say  that 
Coleman  did  not  know  at  the  tim^  that  Norwood  was  on -the  grand 
jury.  He  could  have  known  it  if  he  had  desired.  He  had  the 
right  to  ask  Norwood  respecting?  every  srround  of  bias,  and  base 
his  challenge  on  the  answers  given.  The  Code- intends  that  this 
right  sliail  be  exercised  before  the  jury  is  accepted,  and  ii  econo^ 
mizes  time,  while  i-t  imposes  no  hardship  to  require  it. 

The  court  committed  no  error  in  regard  to  this  matter,  and*could 
not  have  committed  any  until  after  the  judgment  had  been  ren- 
dered, and  the  motion  for  a  new  trial  ^^ns  acted  on.  The  only 
error  then  possible  was  tiie  refusal  to  grant  a  new  trial.  But  by 
section  281  of  the  Code  it  is  provided  tliat  the  decision  of  the  court 
on  a  motion  for  a  new  trial,  or  upon  a  challeni?e  for  cause,  which 
includes  both  actual  and  implied  bias,  shall  not  be  subject  to 
exception.  This  section  must  l)e  taken  as  a  modification  of  section 
84(),  as  to  felonies,  and  section  358,  in  regard  to  misdemeanors,  as 
it  could  not  hnve  hpen  intended  that  there  might  be  a  reversal 
for  an  error  to  which  tliere  could  be  no  exception  taken.  (Kennedy 
V.  Commonwejilth,  14  Bush.  840.)  Tlie  amendments  of  March  4, 
1880,  to  sections  810  and  858  did  not  affect  this  question.  Section 
363  was:  *'The  judgment  shall  be  reversed  for  any  errors  of  law 
apparent  on  the  record  to  the  prejudice  of  the  a'ppeUant.''  The 
trouble  was  that  under  tliis  section  the  errors  of  the  court  in 
regard  to  motions  for  new  trials  and  chalhuiges  were  not  subject 
to  exceptions,  and  could  not.  theref'M'e,  be  made  apparent  on  the 
record.  It  was  so  decided  in  Kennedy's  case.  The  amendment 
is  that  there  shall  be  a  reversal  for  errors  of  law  "appearing  on 
the  rcL'ord,"  and  then  only  "when,  upon  consideration  of  the 
whole  case,  the  court  is  satisfied  that  the  substantial  rights  of 
the  defendant  have  been  prejudiced  thereby."  It  still  left  the 
class  of  <lecisions  to  which  no  exception  could  be  taken,  and 
restricted  the  right  to  reverse,  in'  regard  to  the  class  to  which 
exceptions  could  be  taken,  to  such  errors  of  that  class  as  were 
shown  by  the  whole  record  to  have  been  prejudicial,  the  amend* 
ment  limited  instead  of  enlarging  the  area  of  reversible  error. 

The  judgment  Is  affirmed. 
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GIFFORD  &  KELLY  v.  MoBURNIE. 

^yed  May  4,  1887.    Appeal  from  Jefferson  Court  of  Common  Fleas.     Opin- 
ion of  the  court  by  Judfce  Barbour,  alfirniing. 

In  a  Fale  of  goods  by  sample  there  i^  an  implied  warranty  upon  the  part  of 
the  vendor  that  the  quality  of  the  poods  sold  is  equal  to  that  of  the  sample; 
and  when  they  are  delivered  to  the  buyer  he  is  not  precluded  from  objecting 
to  them  by  merely  reeeiviuK  them.  The  receipt,  however,  will  become  an 
acceptance  if  the  right  of  rejection  is  not  exercised  within  a  reasonable  time, 
or  if  any  act  be  done  by  the  buyer  which  he  would  have  no  right  to  do  unless 
he  were  the  owner  of  the  goods.  But  when  the  goods  have  secret  defects, 
not  discoverable  on  an  ordinary  inspection,  the  mere  fact  that  the  buyer 
has  placed  the  goods  in  his  store  for  sale,  and  has  sold  some  of  them,  will 
not  deprive  hJni  of  the  right  of  rejection,  provided  he  notifies  tlie  vendor, 
within  a  reasonable  time,  of  the  discovery  of  the  defects,  what  is  a  reason- 
able time  depending  upon  circumstances  and  b«ing  a  question  for  the  jury. 
The  evidence  in  this  case  shows  that  a  part  of  the  goods  (shoes)  which 
were  sold  by  sample  were  i-eceived  by  the  vendee  on  the  1 1th  or  12th  of  the 
month,  and  the  remainder  on  the  18th.  The  vendee  sold  |76  worth  of  the 
goods.  Several  pairs  of  siioes  were  returned  as  defective.  Upon  a  critical 
examination  the  shoes  were  found  inferior  to  the  sample,  the  defects  not 
being  discoverable  on  an  ordinary  inspection.  On  the  25th  of  the  same 
month  vendors  wei'e  notiiied  that  the  goods  weie  inferior,  and  were  asked  to 
jdirect  what  disposition  should  be  made  of  them.  The  vendees  tx^ing  notified 
that  no  reduction  would  be  made,  they  i-eshipi)ed  the  shoes  to  the  vendors. 
Held — That  the  jury  were  authorized  to  conclude  that  tl.e  examination  and 
rejection  were  made  within  a  reasonable  time. 
Rodman  &  Brown  for  appellants;  O'Neil,  .Tackson  &  Phelps  for  appellee. 

OWEN  V.  HOWARD  INSURANCE  CO. 

Filed  May  4,  1887.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  Jurisdiction— If  a  foreign  insurance  company  does  business  in  this 
Stat«,  and  has  resident  agents  here,  the  court  of  the  county  where  the  chief 
agent  resides  has  jurisdiction  of  an  action  on  a  policy  issued  by  the  com- 
pany, and  where  the  company  has  two  or  more  agents  in  different  counties, 
possessing  the  same  powers,  the  action  may  be  brought  in  any  one  of  the 
counties,  as  any  one  of  the  agents,  for  the  purpose  of  jurisdiction,  may  be 
regarded  as  the  chief  agent. 

2.  Insurance  limitation— A  policy  of  fire  insurance  provided  that  no  action 
oould  be  bad  upon  the  policy  unless  commenced  "within  twelve  months 
next  after  the  fire."  It  was' provided,  however,  in  a  preceding  part  of /the 
policy  that  the  loss  should  not  be  payable  until  sixty  days  after  "prelim- 
inary proof"  of  loss.  Held— That,  reading  the  whole  policy  together,  it  must 
be  construed  as  meaning  that  the  assured  should  have  twelve  months  within 
which  at  any  time  he  might  bring  his  action,  and,  therefore,  the  limitation 
of  twelve  months  must  be  deemed  to  run  from  tho  time  when  the  loss  be- 
came due  and  payable,  and  not  from  the  time  it  occurred. 

8.  The  provision  of  a  policy  of  insurance  must  be  construed  most  strongly 
against  the  company,  and  so  as  to  sustain  rather  than  defeat  the  indemnity. 

Bullitt  &  Shield  and  Turner  &  Cunningham  for  appellant;  A.  E.  WlllsoQ 
for  appellee. 


Digitized  by  VjOOQ IC 


148  ABSTRACTS. 

CULVER  V.  YOCUM. 

Fllted  May  4,  1887.    Appeal  from  Montgomery  Circuit  Court.    Opinion   of 

the  court  by  Jud}<e  Ward,  reversing. 

1.  Heirs  can  not  in  any  case  maintain  an  action  in  their  own  names  upon 
a  debt  or  demand  due  the  ancestor  unless  it  be  when  there  is  an  adminis- 
trator who  has  been  informed  of  the  demand  and  refuses  to  sue,  but  even 
the  administrator  is  a  necessary  party,  and  must  be  joined  in  the  action  aa 
a  plaintiff  or  defendant.  The  mere  fac  •  that  the  administrator  has  made  a 
statement;  of  his  accounts  so  far  as  he  has  administered  the  estate  does  not 
vest  the  right  of  action  in  the  heirs  as  to  uuHdmiuist-ered  personal  assets. 
When  the  power  of  the  first  t^ministrator  cease  assets  unadministered  pass 
to  the  second  administrator. 

In'an  action  on  a  note  the  defendant  attempts  to  set  off  his  interest  as  heir 
in  a  claim  due  by  the  plaintiff's  assignor  to  the  estate  of  his,  the  defendant's, 
mother. 

Held— That  this  can  not  be  done,  as  there  i^  no  right  of  action  in  the  de- 
fendant on  account  of  the  claim  he  seelcs  to  set  oS. 

8.  In  an  action  upon  an  assigned  not.e  it  is  immaterial  to  the  defendant 
whether  the  assignment  was  made  in  good  faith  or  for  the  purpose  of  mak- 
ing the  assignee  the  real  owner,  except  in  so  far  as  that  question  may  affeot 
the  defendant's  right  of  set-off  or  a  plea  in  abatement. 

3.  The  pronjise  of  the  maker  of  a  note  to  pay  the  heir  of  the  payee  is  with- 
out couslderatiOQ  and  not  enforcible,  and  even  if  payment  is  made  to  th» 
heir  it  is  no  defense  to  an  action  by  the  administrator  on  the  note. 

4.  Alteration  of  note— Where  there  is  a  plea  of  non  est  factum,  based  upon 
an  alleged  alteration  of  the  note  sued  on  after  its  execution  and  delivery, 
the  iiourt  may  regard  the  face  of  the  note  in  connection  with  the  allegation 
of  the  answer,  and  determine  from  the  location  of  the  words  alleged  to  have 
been  added  whether  the  alteration  complained  of  was  material,  there  being 
no  allegation  as  to  the  location  of  the  added  words. 

Words  added  at  the  foot  of  a  note  below  the  signature  of  the  maker  wera 
nothing  more  than  a  memorandum,  and  did  not  affect  the  liability  ot  the 
maker. 

Cornelison  &  Mitchell  for  appellant;  Apperson  &  Woodford  for  appellee. 

THE  JONES  STATIONERY  AND  PRINTING  CO.,  &c.  v.  JEFFREY.  &o. 

Filed  May  4.  1887.     Appeal  from  Louisviile  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Judge  Ward,  affirming. 

1.  Mortgages  executed  in  other  States— Our  laws  requiring  mortgages  of 
personal  property  to  be  recorded  in  order  to  l)e  effectual  against  creditors  do 
not  apply  to  mortgages  executed  in  other  State  on  personal  property  t3elong- 
ing  to  the  residents  of  such  States,  and  afterward  brought  into  and  used  in 
this  State  in  conducting  a  business  transitory  in  its  nature  and  purpose. 

2.  An  unrecorded  mortgage,  as  between  the  parties,  creates  a  lien  which 
may  be  enforced  by  a  court  of  equity,  and  when  a  suit  has  i)een  instituted 
for  that  purpose,  and  the  property  taken  into  the  custody  of  the  court,  a  lia 
pendens  is  created  which  gives  the  plaintiff  priority  over  liens  subsequently 
acquired,  and  secures  to  him  the  proceeds  of  the  mortgaged  property  to  the 
extent  necessary  to  satisfy  his  demand. 

3.  The  laws  against  champerty  and  maintenance  do  not  apply  to  the  ad- 
justment of  differences  between  parties  who  have  conflicting  claims  to  or 
upon  property. 

4.  Case  adjudged — A  mortgage  was  executed  in  the  State  of  Wisconsin  on 
certain  property  used  in  conducting  a  circus  and  menagerie,  and  the  mort- 
gage was  recorded  in  that  State.  The  property  having  been  brought  into 
tliis  State  by  its  owners  in  the  prosecution  of  their  business,  certain  creditors 
instituted  un  action  and  had  an  attachment  levied  upon  the  property. 
Thereafter'  the  mortgagee  tiled  his  petition  in  the  action  setting  up  his 
mortgage.  The  property  was  sold,  and  there  being  some  dispute  as  to  how 
the  proceeds   should  be' distributed,   a  compromise  agreement  was  entered 
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fnto  whereby  the  attach  Id  g  creditors  assigned  their  claims  to  the  mortgagee. 
Thereafter  appellant,  a  nonresident  creditor,  instituted  suit  and  caused  an 
-attachment  to  be  levied  on  the  fund,  claiming  priority  of  payment  upon  the 
grounds,  first,  that  there  was  no  mortgage  lieu  because  the  mortgage  had 
never  been  recorded;  and,  second,  that  the  compromise  agreement  was  cham- 
pertons  in  so  far  as  first  attaching  creditors  sold  and  assigned  their  claims 
to  the  mortgagee,  the  validity  of  their  attachment  liens  being  then  contro- 
verted by  the  debtor.  Held— That  it  was  not  necessary  that  the  mortgage 
«hou]d  be  recorded  in  this  State  to  render  it  valid  against  creditors,  and  even 
if  it  had  been  the  institution  of  suit  upon  it  created  a  lis  pendens,  and 
oecured  the  proceeds  of  the  mortgaged  property  to  the  mortgagee.  And  the 
appellant  having  no  lien  when  the  compromise  agreement  was  made,  that 
Agreement  was  valid. 

D.  M.  Rodman  for  appellants;  Brown,  Humphrey  &  Davie  for  appellees. 

LUPE  V.  ANDERSON  DISTILLING  CO.,  &c. 
Filed  May  4,  1887.    Appeal  from  Louisville  Chancery  Court.    Opinion  of  the 

court  by  Judee  Ward,  reversing. 

Duplication  of  warehouse  receipts— A  distilling  company  sold  to  appel- 
lant and  issued  to  him  a  warehouse  receipt  for  a  number  of  barrels  of 
whisky,  for  which  it  had  previously  issued  warehouse  receipts  to  another, 
to  whomthe  whisky  was  pledged.  The  sale  to  appellant  was  made  through 
the  agency  of  the  N.  B.  Co.,  to  which  the  money  was  paid,  it  being  the  gen- 
eral agent  and  principal  stockholder  in  the  company,  in  the  name  of  which  . 
the  sale  was  made.  Appellant  brings  this  action  against  the  latter  com- 
t)any,  alleging  that  in  order  to  protect  himself  against  loss  by  reason  of  the 
duplli'ntion  of  the  warehouse  receipts,  he  was  obliged  to  and  did  employ 
oounsel,  and  that  his  reasonable  expenses  incurred  thereby  were  $S00,  which 
amount  he  seeks  to  recover  and  to  have  allowed  as  a  claim  against  the  de- 
fendant in  preference  to  any  claim  against  its  assets  by  the  N.  B.  Co.  Held 
— That  under  the  provisions  of  the  "warehouse  law"  be  is  entitled  to  the 
relief  sought. 

£lliott  &  Hemingrayfor  appellant;  Brown,  Humphrey  &  Davie  and  James 
€.  Pirtle  for  appellees. 

GALLION  S  ADM'R  v.  MOBERLY,  &c. 
Filed   May  4,  1887.    Appeal  from   Hardin   Circuit   Court.     Opinion   of  the 

court  by  Presiding  Judge  Bowden,  affirming. 

1.  Lien— A  conveyance  having  l)een  executed,  in  which  the- grantor's  wife 
did  not  unite,  she  afterward  conveyed  to  her  husband's  grantee  her  right  of 
dower  in  consideration  that  he  and  his  brother  would  provide  for  her  dur- 
log  her  life.  She  having  died  her  administrator  asserts  a  Hen  upon  the  land 
for  the  value  of  her  support. 

Held— That  if  a  Hen  ever  existed  it  extended  only  to  the  life  estate  con- 
veyed by  the  wife,  and  that  estate  having  terminated  no  lien  can  now  be 
asserted,  nor  can  the  grantee  be  required  to  account  for  profits  realized 
during  the  life  of  the  dowress,  the  vendor's  lien  being  upon  the  estate  con- 
veyed and  not  upon  the  rents  and  profits. 

Bush  &  Robertson  for  appellant;  J.  P.  Hobson  and  Montgomery  &  Posten 
for  appellees. 

LASWELL,  &c.  V.  BRYAN'S  ADM'R. 
Filed   May   4,  1887.     Appeal   from   Hardin   Circuit   Court.     Opinion   of  the 

court  by  Presiding  Judge  Bowden,  affirming. 

In  the  distribution  of  partnership  assets  firm  creditors  are  not  entitled  to 
preference  over  a  creditor  holding  a  debt  against  all  the  members  of  the  firm. 

Creditors  of  a  firm  instituted  actions  against  the  firm,  procured  attaoh- 
niiints  and  had  them  levied  on  nil  of  the  firm  property.  Pending  these 
actions  the  holder  of  a  note  ogainst  both  members  of  the  firm  obtained  judg- 
ment thereon,  and  had  an  execution  levied  on  the  attached  property.  On 
final  hearing  the  court  discharged  the  attiichments,  and  ordered  the  payment 
ot   the   execution  debts  out   of   the  proceeds  of   the   attached   proi>erty,  the 

Augus!;  1,  1887- 
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residue  to  be  divided  ratably  among  the  other  debts.  The  firm  creditors 
base  their  claim  to  priority  upon  the  fact  that  they  are  firm  creditors,  and 
not  upon  their  attachments.    Held— That  the  judgment  was  proper. 

J.  D.  Irwin  and  Bush  &  Robertson  for  appellants;  J.  P.  Hobsonand  James 
Montgomery  for  appellee. 

BROWN  V.  VANCLEAVE,  &c. 

Piled  May  4^  1887.  Appeal  from  Louisville  Chancery  Court.  Opinion  of  tha 
court  by  Presiding  Judge  Bowdeu,  granting  cross  appeal  and  transferring 
to  Court  of  Appeals. 

1.  Appellate  jurisdiction— Where  one  appeals  from  a  judgment  subjecting 
property  claimed  by  him  to  the  debt  of  another  the  value  in  controversy  is 
the  value  of  the  property  and  not  the  amount  of  th«  debt. 

2.  Same— To  authorize  the  transfer  of  an  appeal  from  the  Superior  Court 
to  the  Court  of  Appeals  upon  the  ground  that  the  value  in  controversy  ex- 
ceeds ita.OOO,  that  act  must  aflirmatively  appear,  the  Suy)erior  Court  havings 
jurisdiction  of  all  appeals  except  certain  designated  classes. 

3.  Same— Wheru  the  Superior  Court  has  jurisdiction  of  the  original  appeal 
and  a  cross  appeal  is  prayed,  It  should  be  granted  without  refei*eucj  to  thtv 
amount  in  controversy  uiwn  the  cross  appeal,  and  then  if  it  api)ears  that 
the  amount  involved  exceeds  ^S,000  the  caso  should  1)^  transferred  to  the 
Court  of  Appeals. 

Woolley  &  Buckner  for  appellant;  O'Neal,  Jackson  &  Phelps  and  C  B. 
Seymour  for  api)ellees. 

HUGHES  v.  STROTHER,  &c. 

Filed   May  4,  1887.     Appeal  from    Fayette   Circuit   Court.     Opinion   of  the 

court  by  Judge  Barbour,  aiTirming. 

Debtor  and  creditor—Fraudulent  pi-eferenoe— S. ,  as  guardian  for  H.,  Exe- 
cuted bond,  with  W.  as  surety.  H.  having  arrived  at  age,  but  being  men- 
tally incapable  of  managing  his  estate,  G.  was  appointed  his  committee  and 
08  such  brought  this  action,  alleging  the  Indebtedness  of  S.  as  guardian  to 
bis  ward,  and  the  transfer  of  certain  personal  property  by  S.  to  W.  in  con- 
templation of  insolvency,  etc..  and  seeking  to  have  the  transfer  adjudged  to 
operate  as  an  assignment  for  the  benefit  of  the  creditors  of  S.  The  court 
rendered  judgment  in  accordance  with  the  prayer  of  the  petition,  and 
directed  that  in  the  distribution  of  the  assets  of  S.  the  debts  due  by  him  as 
guardian  should  have  priority.  Before  the  assets  were  distributed  appellant 
was.  upon  his  petition,  made  a  party,  his  petition  setting  up  the  indebted- 
ness of  S.  to  him,  and  averring  that  the  pret<»nded  transfer  by  S.  to  W.  and 
this  action  was  a  device  entered  into  by  G,  S.  and  W.  for  the  purpose  of 
defrauding  other  creditors  and  obtaining  a  preference.  To  this  pleading  of 
appellant  a  demurrer  was  sustained.  Held— That  this  was  proper.  The 
court  says:  "A  preferencH  of  one  of  his  creditors  by  a  failing  debtor  is  not 
of  Itself  fraudulent.  If  S.  had  made  a  voluntary  assignment  of  his  property 
for  the  benefit  of  his  creditors,  giving  preference  to  those  debts  due  by  him 
as  guardian,  the  assignment  would  unquestionably  have  been  valid.  Or,  if 
in  oont<*mplation  of  insolvency,  he  had  made  the  transfer  to  his  successor  in 
payment  o^  his  liability  as  late  guardian,  to  the  extent  of  that  liability  the 
transfer  would  have  been  upheld  as  against  the  general  creditors." 

T.  N.  Allen  for  appellant;  W.  M.  Beckner  for  appellees. 

TANDY'S  ASS'EE  v.  HATCHER  &  CO. 

Filed  May  11,  1887.    Appeal    from  Taylor  Circuit  Court.     Opinion   of  the 

court  by  Judge  Ward,  reversing. 

1.  Alteration  of  written  contract— A  written  contract  for  the  sale  of  prop- 
erty provided  for  the  payment  of  the  purchase  money  in  instiillments.  Cer- 
tain conditions  as  to  payment  were  annexed,  which  could  not  have  referred 
to  any  payment  except  the  second  one,  but  after  the  contract  was  executed 
the  wora8*"on  second  payment"  were  interlined,  thus  expressing  what  was. 
before  Implied.  Held— That  the  alteration  did  not  affect  the  meaning,  force^ 
or  obligation  of  the  contract,  and  was,  therefore,  immaterial. 
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2.  Mistake— A  court  of  equity  can  not  reform  a  contract  for  mistake  where 
the  only  mistake  consisted  in  one  of  the  parties  niisunderstandinf^  the  con-^ 
tract  a8  written,  and  not  in  inserting  words  not  intended,  or  omitting  terms 
or  words  that  ought  to  have  been  inserted. 

3.  Part  perfoi'manoe  of  contract— A  party  who  has  performed  a  part  of  hia 
side  of  a  contract,  and  has  failed  to  perform  the  residue,  is  not  in  all  cases 
without  remedy ;  for,  though  he  can  have  no  remedy  on  the  contract  as  orig- 
inally made,  the  circumstances  may  be  such  that  the  law  will  raise  a  new 
contract  and  give  him  a  remedy  on  a  quantum  meruit. 

A  contract  for  the  sale  of  a  sawmill  provided  for  the  jmyment  of  a  part  of 
the  purchase  money  in  cash  and  a  pait  in  sawing,  at  a  fixed  price.  The  cash 
payments  were  made,  and  a  part  of  the  sawing  done,  when  the  Vendor  failed 
to  furnish  any  more  logs  to  oe  sawed,  it  being  his  duty  to  furnish  the  logs. 
This  is  an  action  by  the  vendor's  assignee  to  recover  the  balance  due  on  the 
contract.  The  defendants  allege  that  they  were  ready,  able  and  willing  to 
pay  the  balance  due  in  sawing,  but  that  the  vendor,  without  excuse,  failed 
to  furnish  the  logs  to  be  sawed,  whereby  they  were  damaged  1600,  the  profits 
'  they  would  have  realized.  The  plaintiff  replied  that  his  assignor  did  not 
have  monny  enough  to  buy  the  logs. 

Held— That  from  the  amount  due  the  plaintlfl  should  be  deducted  the 
damages  sustained  by  the  defendants,  the  criterion  being  the  profits  they 
would  hove  realized.  The  fact  that  the  vendor  did  not  have  the  money  to 
bay  the  logs  was  not  such  a  preventing  occurrence  as  was  contemplated  by 
the  contract. 

4.  The  proper  criterion  of  damages  where  a  party  has  been  employed  to 
make  an  article  which  the  other  refuses  to  receive,  and  which  is  not  actually 
made,  is  the  profit  which  could  have  been  made  by  the  manufacturer. 

Thompson  &  McChord  for  appellant;  R.  S.  Montague  for  appellees. 

L.OIXSVILLE  &  NASHVILLE  R.  R.  CO.  v.  MAZZONE. 

I 

Filed  May  11,  1887.     Appeal  from   Daviess  Circuit  Court.     Opinion   of  the 
court  by  Judge  Ward,  afl9rming. 

1.  As  the  bill  of  exceptions  made  up  with  reference  to  the  motion  to  quash 
the  return  of  the  ofiioer  upon  the  summons  does  not  show  that  it  contains 
all  the  evidence  that  was  heard  upon  the  motion,  and  the  question  was  one 
which  depended  for  its  solution  largely,  if  not  entirely,  upon  facts,  this 
court  can  not  inquire  into  the  correctness  of  the  rulings  of  the  lower  court 
upon  the  motion. 

2.  Veniie  of  actions— This  action  against  a  railroad  company  upon  a  con- 
tract of  shipment  was  properly  brought  in  the  cii*ouit  court  of  the  county  in 
which  the  contract  was  made. 

3.  Conjilion  carriers  can  not  be  relieved  by  contract  against  their  own 
negligence. 

4.  Sejiaration  of  conclusions— Where  an  ordinary  action  is  tried  by  the 
wurt,  and  there  is  no  separation  of  the  conclusions  of  law  and  fact,  the  only 
question  to  be  considered  upon  appeal  is  whether  the  pleadings  sustain  the 
jtidgment. 

R.  S.  Bevierfor  appellant;  G.  \V.  Williams  &  S6n  and  R.  S.  Todd  for< 
appeHee. 
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KENTUCKY  COURT  OF  APPEALS. 


DERBY'S  ADM'R  v.  KENtTUCKY  CENTRAL  R.  R.  CO. 

(FilQd  May  7,  1887— Not  to  be  leportecl.) 

1.  Railroads— Railroad  oompanleB  are  bound  to  use  reasonable  oare  to  pro- 
Tide  such  appliances  as  are  reasonably  adequate  and  safe  for  the  use  of  their 
employes.     They  are  not  required  to  furnish  appliances  absolutely  safe. 

2.  Same — The  employes  of  a  railroad  company  in  accepting;  the  employ- 
ment assume  all  the  ordinary  risks  of  the  business,  but  if  engaged  in  op- 
erating the  trains,  they  ai-e  not  required  to  ascertain  the  condition  of  the 
appliances  in  use  unless  they  are  immediately  under  their  care  and  subject 
to  their  control. 

The  conductor  of  a  freight  train  having  been  struck  and  killed  by  an  over- 
head bridge,  while  walking  upon  the  top  of  a  box  car,  which  was  higher 
than  the  other  car<;  in  the  train,  which  were  such  as  were  ordinarily  used 
upon  the  road,  in  this  action  by  his  representative  against  the  company, 
charging  willful  neglect,  it  is  held  that  the  conductor,  being  in  charge  of  the 
train,  was  bound  to  know  that  there  was  an  increased  liability  to  danger  by 
reason  of  the  unusual  height  of  the  car  upon  which  he  was  walking,  and 
should  have  used  corresponding  oare. 

3.  Contributory  neglect  -In  an  action  under  the  statute  for  willful  neglect, 
that  degree  of  neglect  l)eing  established,  the  contributory  neglect  of  the  per- 
son injured  is  no  defense,  biit  an  instruction  as  to  contributory  neglect  was 
not  prejudicial  in  this  case,  the  general  verdict  being  for  the  plaintiff,  and 
the  special  findings  being  of  such  a  character  that  they  could  not  have  been 
affected  by  the  instructions. 

W.  K.  Benton  for  appellant. 

Hallanfi  &  Myers  for  appellee. 

Appeal  from  Kenton  Circuit  i.'ourt. 

Opinion  of  the  court  by  Judge  Holt. 

Frank  Derby,  while  in  charge  of  a  freight  train  of  the  Ken- 
tucky Central  Railroad  Company,  as  conductor,  was  run  over  by 
it  and  killed.  It  appears  that  when  near  an  overhead  bridge  he 
had  occasion,  in  the  perfornianoe  of  his  duties,  to  go  from  the 
front  to  the  rear  of  the  train.  It  was  made  up  of  box  cars  and 
flats,  over  which  he  was  compelled  to  pass,  and  in  doing  which 
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his  back  was  to  the  bridge.  When  last  seen  alive  he  was  climb* 
Ing  from  a  flat  on  to  one  of  the  box  cars,  and  the  train  was  then 
within  three  or  four  hundred  yards  of  the  bridge.  His  body  was 
found  just  beyond  it.  It  was  shown  that  one  could  stand  upright 
upon  the  top  of  the  box  cars  belonging  to  the  road,  and  the  cars 
of  this  character  which  generally  passed  over  the  road,  and  pass 
under  the  bridge  In  safety.  Upon  tlie  occasion  in  question,  how- 
ever, there  was  a  car  in  the  train  belonging  to  another  road, 
w^hich  was  considerably  higher  than  the  others;  and  although  it 
was  not  shown  by  the  testimony  that  the  deceased  was  upon  this 
car  wlien  the  accident  occurred,  yet  the  case  proceeds  upon  the 
tJiftory  that  he  was,  and  coming  in  contact  with  the  briage  was 
knocked  off  the  train  and  killed.  Indeed  the  evidence  is  not  en- 
tirely satisfactory  that  he  was  knocked  off  at  all;  and  there  is 
ground  to  suppose  that  Tie  may  have  fallen  from  one  of  the  cars 
without  commg  in  contact  with  the  bridge.* 

Some  circumstances  are  proven,  however,  which  tend  to  show 
it,  but  aside  from  the  fact  that  one  could  stand  upon  the  ordinary 
box  car  and  pass  under  the  bridge  In  safety,  and  that  in  this 
train  there  was  one  oar  uncommonly  high,  there  is  nothing  tend- 
ing to  prove  that  the  deceased  was  upon  the  car  last  named 
when  the  accident  occurred. 

Inasmuch,  however,  as  both  parties,  upon  the  trial  below,  ap- 
pear to  have  proceeded  upon  the  idea  that  ho  was,  and  in  view 
of  the  fact  above  named',  we  will  Consider  the  case  as  if  this  were 
clearly  shown. 

The  administrator  of  the  deceased  bases  his  claim  to  recover 
upon  the  allegation  in  his  petition  that  the  death  was  caused  by 
the  willful  neglect  of  the  company  in  permitting  a  car  to  be  in 
the  train  of  such  uncommon  height  that  its  employes,  when 
standing  on  the  top  of  it,  could  not  pass  in  safety  under  the 
bridge.  The  jury  returned  both  a  special  and  a  general  verdict, 
the  latter  being  for  $2,000.  The  court  set  it  aside,  however,  and 
rendered  a  judgment  for  the  company  upon  the  special  verdict. 

The  court,  in  its  general  instructions,  erroneously  told  the  jury- 
that  the  appellant  could  not  recover  if  there  was  such  contribu- 
tory neglect  upon  the  part  of  the  deceased  that  but  for  it  he 
would  not  have  lost  his  life. 

In  a  case  of  this  character,  where  willful  neglect  upon  the  part 
of  a  defendant  has  been  shown,  contributory  neglect  upon  the 
part  of  the  party  injured  can  not  be  considered. 

The  appellant  can  not,  however,  complain  of  this  in  this  in- 
stance because  the  jury  in  fact  returned  a  general  verdict  in  his 
favor,  and  the  special  findings  are  of  such  a  character  that  they 
could  not,  to  any  extent,  have  been  produced  by  the  instructions. 

The  jury  by  the  special  verdict  found  that  the  bridge  was  suf- 
ficiently high  to  enable  the  deceased  to  pass  safely  under  it  when 
standing  erect  upon  tlie  cars  ordinarily  in  use  upon  the  road;  and 
that  he  either  knew,  or  had  reasonable  opportunity  to  see  and 
know,  that  there  was  in  his  train  a  car  higlier  than  those  ordi- 
narily in  use  upon  the  road. 

Did  these  findings  authorize  the  judgment  for  the  company? 
Undoubtedly  a  railroad  corporation  should  be  held  to  a  high  de- 
gree of  care!  It  should  use  all  reasonable  care  in  the  construc- 
tion of  its  road  and  as  to  tlie  appliances  and  machinery  connected 
with  its  operation.  It  is  invested  with  (extraordinary  privileges, 
and  to  it  is  entrusted  not  only  property  but  human  life.  It  is  not 
an  insurer,  however,  of  tlie  latter.  Regar(i  for  it.  however,  re- 
quires, as  said  in  the  case  of  the  Haltimore  and  Ohio  and  Chi- 
cago Railroad  Company  v.  Rowan,  104  Ind.,  8S,  that  '*a  railroad 
company  is,  and  ought  to  be,  requinul  to  construct  and  maintain 
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Its  roadway  and  appendages,  and  its  overhead  structures  in  suoh 
manner  and  condition  that  its  employe  or  servant  can  do  and  per«> 
form  all  the  labors  and  duties  required  of  him  with  reasonable 
"safety. 

In  the  case  of  Houston,  Ac,  R.  W.  Co.  v.  Oran,  49  Texas,  341, 
it  was  said:  ''It  is  the  duty  of  the  railroad  company  to  use  ordi- 
nary care  to  provide  such  cars,  roadbed,  tanks,  etc.,  as  are  rea- 
"sonably  safe;  that  a  failure  to  do  this  is  negligence  chargeable 
x>n  the  company  itself;  and  that  the  company  is  responsible  in 
•damages  to  an  employe  for  an  injury  resulting,  without  his  neg- 
ligence, from  a  tanl^  or  other  appendage  of  the  road  so  negli- 
l^ently  constructed  as  to  subject  the  employe  ^o  unnecessary  or 
xtraordipary  danger,  which  he  could  not  reasonably  anticipate 
t>r  know  of,  and  of  which  he  in  fact  was  not  informed.'' 

We  think  the  rule  is  tliat  railroad  companies  are  not  liound  to 
furnish  appliances  absolutely  safe,  but  that  they  must  use  rea- 
sonable care  to  provide  suoh  as  are  reasonably  adequate  and  safe 
for  the  use  of  their  employes. 

The  latter,  in  accepting  the  employment,  assume  all  the  ordi- 
nary risks  of  the  business;  but  if  engaged  in  operating  the  trains 
they  can  not  well  know,  and  It  is  not  a  part  of  their  business  to 
ascertain,  the  condition  of  the  aopliances  in  use  unless  they  are 
immediately  under  their  care  and  subject  to  their  control. 

They  do  not  contract  with  reference  to  them.  Thus  a  brake- 
man  has  a  right  to  rely  upon  the  company  using  reasonable  care 
in  providing  a  safe  track.  He  has  no  opportunity  to  inspect  it; 
it  is  not  a  part  of  his  business;  and  unless  he  in  fact  knows  of 
its  defective  condition,  and  recklessly  exposes  himself  to  the 
danger,  he  is  not  chargeable  with  neglect.  The  master  can  not 
place  an  additional  or  extra  risk  upon  the  servant  without  notice 
to  him. 

In  this  instance,  however,  the  deceased  was  an  experienced 
railroad  man;  he  had  been  running  trains  over  the  appellee^s 
road  for  several  months  prior  to  the  time  of  the  unfortunate  ac- 
cident; and  the  jury  have  found  tliat  the  bridge  was  sufficiently 
high  to  enable  him  to  pass  safely  under  it  wlien  standing  erect 
upon  the  cars  ordinarily  in  use  upon  the  road ;  and  that  he  either 
knew,  or  had  reasonable  opportunity  to  know,  when  the  accident 
occurred  that  there  was  a  car  in  his  train  higher  than  those  or- 
dinarily in  use  upon  the  road. 

If  he  was  knocked  off  of  it  he  must  have  known  its  exact  size 
and  height,  and  have  therefrom  known  that  when  standing  erect 
upon  it  there  was  a  liabilitv  to  injury  by  coming  in  contact  with 
the  bridge.  The  company  had  provided  a  bridge  which  was  rea- 
sonably safe.  The  cars  ordinarily  in  use  upon  the  road  were  of 
such  height  that  one  cquld  stand  upright  upon  them  and  pass 
safely  under  it. 

The  deceased  was  in  charge  of  the  train.  He  was  bound  to 
know  its  condition  and  character;  the  extra  height  of  one  of  the 
cars  was  visible  to  liim;  he  knew  tliat  thereby  there  was  an  in- 
creased risk  of  injury;  and  lie  was  char^ea])le  with  knowledge 
that  upon  that  particular  occasion  there  was  one  car  in  his  train 
whicli,  while  it  could  pass  under  the  bridge,  yet  tliat  it  was  of 
such  a  character  that  one  standing  erect  upon  it  would  be  ex- 
exposed  to  danger  from  coming  in  contact  witli  the  bridge. 

We  do  not  mean  to  say  that  a  conductor  must  stop  and  make  a 
calculation,  by  feet  and  inches,  as  to  whether  the  cars  of  his 
train  will  pass  safely  under  the  bridge.  It  is  the  duty  of  tlie  com- 
pany to  use  reasonable  care  in  providing  those  which  are  sate, 
but  in  this  instance  the  deceased   was  controlling  the   train  and 
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knew  that  the  size  of  one  of  the  cars  subjected  him  to  the  danger 
of  injury,  provided  he  placed  himself  upright  upon  it,  and  yet  he- 
did  so  and  lost 'his  life.  lf>  is  urged,  however,  that  the  company^ 
was  required  by  law  to  so  construct  its  bridges  and  make  up  its 
trains  that  an  employe  could  stand  upright  upon  any  oar  and 
pass  aafely  over  the  road.  Consideration  for  humanity  should 
certainly  prompt  it  to  do  so;  and,  as  already  said,  it  is  its  duty  to 
use  reasonable  care  \A  doing  so;  but  an  employe,  if  he  knows^ 
that  there  is  a  chance  of  danger  or  an  increased  liability  to  it, 
must  use  ccrt'responding  care.  Here  the  deceased  knew  it,  and 
knowing  it  he,  by  his  own  act,  placed   himself  in   the  way  of  it. 

It  is  said  that  if  a  railroad  company  should  send  out  an  engine  sow 
large  that  it  could  not  pass  through  a  tunnel  upon  its  road,  and 
in  charge  of  an  engineer  who  did  not  know  the  fact,  and  in  at- 
tempting to  pass  through  it  he  should  be  killed  by  the  smoke 
stack  being  knocked  oft  and  falling  upon  him,  that  the  company 
would  be  liable.  Undoubtedly,  but  tha  tis  not  this  case.  Here 
the  employe  exposes  himself  to  tiie  danger  knowing  that,  by  rea- 
son of  tlie'size  of  the  car,  tliere  is  a  liability  to  it.  Moreover  he 
does  so  as  the  superior  officer  in  charge  of  the  train;  and  if  a 
brakeman  or  subemploye  had  thus  lost  his  life  the  charge  of  will- 
ful neglect  would  have"  been  based  doubtlens  upon  the  conduct 
of  the  conductor  in  taking  such  a  car  in  his  train. 

It  is  not  a  case  where  the  appliance  could  not  pass  under  the 
bridge,  but,  if  we  may  be  allowed  a  homely  illustration,  it  is  as 
if  in  the  supposed  tunnel  case  the  engineer  had  made  a  smokestack 
of  himself,  knowing  that  it  created  a  liability  to  danger,  and  had. 
thus  been  Injured. 

Judgment  affirmed,  Judge  Lewis  dissenting. 


WINNEGAR^S  ADM'R  v.  (CENTRAL  PASSENGER  RAIL- 
WAY CO. 

(Filed  May  7,  1887.) 

1.  Intentional  injuries  resulting  in  death— No  action  ran  be  maintained^ 
either  at  ooninion  law  or  nnder  the  staiute,  hy  tht;  personal  representiitlve- 
for  the  destruction  of  his  intestate's  life  where  the  Injury  from  which  deatt> 
resulted  was  willfully  nud  intentionally  Intticted. 

2.  Actions  which  survive— An  action  lor  an  assault  and  battery  does  not 
survive  to  the  personal  representative. 

8.  Same— An  action  apr«inst  a  passenger  carrier,  in  the  natu'e  of  an  action 
on  the  ease  for  the  injuries  rrsultipg  from  a  breach  of  the  carrier's  contract 
to  transport  the  passenger  safely,  survives  to  the  personal  representative,  and 
the  fact  that  the  death  of  the  person  injured  resulted  from  the  injuries  re- 
ceived does  not  affect  the  right  ot  recovery,  the  action  being  for  the  injuries, 
and  not  for  the  death. 

4.  Passenger  carriers— The  Jaw  implies  a  contract  upon  the  part  of  a  carrier 
of  passengers  for  the  protection  of  the  party  carried  from  the  insults  and 
wanton  interference  of  strangers,  fellow  passengers,  and  the  carrier  and  his 
servants;  and  for  any  violation  of  the  implied  contract,  by  force  or  negligence, 
the  carrier  is  liable  in  an  action  of  contract  or  tort. 

5.  Same— The  law  requires  the  carrier  to  transport  with  impartiality  and 
safety  those  who  offer. 

6.  Case  adjudged— In  the  petition  in  this  case,  to^vhloh  a  demurrer  was 
sustained  by  the  lower  court,  it  is  alleged  that  the  plaintiff's  intestate  offered 
the  driver  of  one  of  the  defendant's  street  cars,  the  defendant  being  a  street, 
railway  company,  the  ordinary  fare  for  carrying  passengers,  when  the  driver 
refused  to  take  it,  assaulting  and  striking  plaintiff's  intestate,  knockinet^ 
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%iixi  off  the  oar,  and  that  he  was  then  run  over  by  the  oar,  reoeiving  injuriei 
^rom  whioh  he  died,  after  suffering  great  bodily  pain  and  mental  anguish, 
^or  the  injury,  resnUiug  in  the  physioal  and  mental  pain  as  alleged,  the 
-administrator  seeks  to  recover.  Held— That  the  demurrer  to  the  petition 
^was  improperly  sustained. 

Alpheus  Baker  and  J.  J.  McAfee  for  appellant.  • 

Brown,  Humphrey  &  Davie  for  appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

A  demurrer  was  sustained   to  the  petition   in   the  court  below, 
-»nd  the  plaintiff   declining   to   amend    has    brought   the   case   to 
this  court,  insisting^  that  the  facts  alleged   constitute  a  cause  of 
action. 

The  plaintiff  is  the  administrator  of  Wm.  Winnegar,  and  the  de- 
fendant is  the  Central  Passenger  Kailroad  Company.  At  the 
time  of  the  injury  complained  of  the  defendant  was  a  common 
-carrier  of  passengers  in  the  city  of  Louisvillp,  running  and  oper- 
ating its  street  cars,  through  its  employes,  upon  and  between  cer- 
tain designated  streets  within  the  city,  and  the  api)ellant\s  intes- 
tate boarded  the  cars  of  the  defendant  for  tlie  purpose  of  going 
from  Fifteenth  to  Eighteenth  street  on  Walnut,  ft  is  alleged 
that  his  intestate  tendered  the  employe  of  the  company,  who  was 
the  driver,  the  ordinary  fare,  which  was  live  cents'  when  the 
latter  refused  to  receive  it,  and  assaulted  and  struck  his  intes- 
tate, knocking  him  off  the  cars  on  to  the  ground,  where  he  was 
run  o^  er  or  struck  by  the  car  that  the  employe  was  then  driv- 
ing and  badly  injured,  suffering  great  bodily  pain  and  mental 
anguisrh  from  the  14th  of  June,  18S5.  continuously  imtil  the  26th 
•of  the  same  month,  at  whicli  time  his  intestate  died,  by  reason 
alone  of  said  injuries;  that  the  driver  was  at  the  time  in  the 
f  inploy  of  the  defendant,  and  running  the  cars  for  transportation 
of  passengers  by  its  authority,  and  unlawfully,  and  while  ac- 
tively in  the  course  of  his  employment,  inflicted  the  alleged 
injuries  on  the  intestate.  The  plaintiff  as  his  administrator  sues, 
therefore,  to  recover  the  damages  caused  by  said  injury,  result- 
ing in  the  physical  and  mental  pain,  as  before  allegld,  from 
tlie  date  of  the  injury  up  to  the  death  of  the  intestate.  He 
prays  judgment,  etc. 

The  facts  stated  are  in  substance  those  set  forth  in  the  petition. 

The  court  below  seems  to  have  regarded  the  action  by  the  per- 
$<ona1  representative  as  an  action  for  damages  by  reason  of  the 
tieath  of  the  intestate;  and  if- so,  the  demurrer  was  properly  sus- 
tained. If  the  recovery  is  sought  for  the  death  of  the  intestate, 
the  latter  having  no  cause  of  action  therefor  against  the  com- 
pany, none  could  survive  to  his  administrator  as  injuries  affect- 
ing life,  they  are  not  the  subject  of  a  civil  action  at  common  law. 
Our  statutes  have  enlarged  the  common  law  rule  by  making  rail- 
road companies  and  other  corporations  liable  when  death  ensues 
to  one  by  reason  of  the  willful  neglect  of  the  agents  or  servants 
t)f  the  corporation;  and  when  the  party  killed  is  not  in  the  em- 
ploy of  the  corporation,  an  action  may  be  maintained  for  a  less 
degree  of  neglect  than  either  gross  or  willful  neglect. 

No  question  can  arise  under  the  statute  in  this  case  as  it  is  not 
alleged  that  the  intestate  lost  his  life  or  was  injured  by  the  neg- 
ligence of  the  employe  of  the  company;  but,  on  the  contrary,  it 
is  averred  that  tne  injury  was  willfully  and  intentionally  in- 
flicted, and  in  sucb  a  state  of  case  as  was  decided  by  this  court 
in  Spring's  Adm'r  v.  Glenn,  12  Bush,  172,  and  Morgan  v.  Thomp- 
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son,  82  Ky.,  383.  no  action  can  be  maintained  under  the  statute  by 
the  personal  representative  for  the  destruction  of  his  intestate'^ 
life.  An  intentional  injury,  as  was  said  in  those  cases,  can  not 
be  said  to  liave  been  the  result  of  negligence;  «or  can  an  action 
be  maintained  for  the  taking  of  human  life  intentionally  by  the 
personal  representative  on  common  law  principles. 

The  statute  of  this  State  with  reference  to  causes  jof  action 
which  survive,  provides:  "No  right  of  action  for  personal  injury, 
or  injury  to  personal  or  real  estate,  shall  cease  or  die  with  tne 
person  injuring,  or  the  person  injured,  except  actions  for  assault 
and  battery,  slander,  criminal  conversation,  and  so  much  of  the 
action  for  malicious  prosecution  as  is  intended  to  recover  for  the 
personal  injury;  but  for  any  injury  other  than  thos^  excepted  an 
action  may  be  brought  or  revived  by  or  against  the  personal  rep-" 
resontative."     ((-hapter  10,  General  Statutes,  page  179.) 

The  intestate  might  have  instituted  an  action  of  assault  and 
battery  against  the  driver  prior  to  his  death,  but  dying  before 
that  the  action  under  the  statute  could  not  survive  to  his  admin- 
istrator, but  if  lie  had  sued  the  present  appellee,  alleging  its  ex- 
istence as  a  carrier  of  passengers  for  hire,  and  that  it  had  under- 
taken for  a  fixed  sum  to  transport  him  as  a  passenger  from  one 
part  of  the  city  to  the  other;  but  in  violation  of  its  contract  and 
Its  obligation  to  him  as  a  jjassenger,  the  driver  had  thrown  him 
from  the  cars,  it  can  not  be  said  that  such  an  action  would  die 
"^th  the  injured  party;  but,  on  the  contrary,  it  would  survive  to 
the  administrator;  and  if  so,  the  administrator  can  maintain  this, 
action. 

The  action  is  not  for  the  loss-  of  life,  but  for,  a  personal  injury 
growing  out  of  the  violation  of  the  obligation  on  the  part  of  the 
appellee  to  carry  the  intestate  while  on  its  cars  to  his  place  or 
destination,  when  paid  or  offered  to  be  paid  the  regular  fare. 

The  general  doctrine  with  reference  to  the  master  and  servant, 
employer  and  employe,  is  that  when  the  employe  committing- 
the  injury  is  not  at  the  time  executing  the  employer's  business, 
or  not  acting  within  the  scope  of  his  employment,  the  employer 
is  not  responsible.  If  one  driving  the  cars  for  the  corporation 
should  leave  the  car  and  beat  or  abuse  one  on  the  sidewalk,  the 
company  would  not  be  responsible.  Such  an  assault  could  not 
be  said  to  have  been  authorized  by  the  company,  or  a  part  of  the 
driver's  employment,  nor  can  it  be  said  that  it  was  done  in  the 
course  of  the  employment.  In  this  case  the  appellant's  intestate 
had  entered  the  appellee's  car,  tendered  his  fare,  and  placed  him- 
self under  the  care  and  protection  of  the  driver,  to  be  carried  as  a 
passenger  from  one  part  of  the  city  to  another.  It  then  became 
the  duty  of  the  driver  to  accept  the  fare,  and  to  carry  the  intes- 
tate from  the  one  street  to  the  other  without  offering  him  per- 
sonal violence,  unless  necessary  for  his  own  protection,  the  pres- 
ervation of  order  in  the  car,  or  the  safetv  of  the  other  passengers. 
It  is  a  matter  of  contract  with  obligations  assumed  by  the  car- 
rier to  protect  and  care  for  the  passengers  on  its  train.  Whether 
that  contract  is  violated  willfully  and  intentionally,  or  through 
ignorance  on  the  part  of  the  driver,  is  immaterial. 

It  is  the  duty  of  the  carrier  to  furnish  competent  and  careful 
drivers  that  its  passengers  may  be  transported  without  fear  or 
molestation  from  either  the  driver  or  others  in  the  car,  if  in  the 
power  of  the  driver  to  prevent  it,  unless  the  conduct  of  the  pas* 
senger  requires  violence  to  be  used  towards  him.  The  doctrine 
is  now  well  established  "that  the  law  implies  a  contract  for  the- 
protection  of  the  party  carried  from  the  insults  and  wanton  in« 
terference  of  strangers,  fellow  passengers,  and  the  carrier  and  hia 
servants,  and  for  every  violation  of  the  implied  contract,  by  foroe. 
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or  negligence,  the  carrier  is  liable  in  an  action  of  contract  or 
tort."  (Addison  on  Torts,  volume  1,  page  33,  note  and  author- 
ities there  cited. ) 

The  law  makes  the  carrier  responsible  for  the  acts  of  those  who 
are  placed  in  charge  of  the  car,  and  who  for  the  time  had  the 
voluntary  custody  of  the  passenger,  with  the  implied  obligation 
that  he  will  exercise  the  highest  degree  of  diligence  to  transport 
him  safely.  In  (loddard  v.  The  Grand  Trunk  Railway,  57  Maine, 
202,  it  was  held  that  the  carrier  was  obliged  to  protect  his  pas- 
senger from  violence  or  insult  from  whatever  source  it  arises. 
He  must  use  all  such  reasonable  precautions  as  are  necessary  for 
that  pu^'pose. 

In  Railroad  v.  Finney,  10  Wisconsin,  388,  it  was  held  that 
where  thfe  misconduct  of  tlie  agent  causes  a  broach  of  the  prin- 
cipal's  contract,  he  will  be  IiMble,  whether  such  conduct  be  will- 
ful or  merely  negligent. 

In  the  case  of  Sherley,  &c.  v.  Billings,  a  carefully  considered 
case  by  that  court,  reported  in  8  Bush,  147,  it  was  said  *.'that 
every  one  who  commits  his  person  to  tlie  custody  and  control  of 
others  has  the  right  to  expect  from  them  the  highest  practic.T,ble 
degree  of  care  and  skilJ."  In  that  case  a  boy,  about  fifteen  years 
of  age,  was  assaulted  by  an  officer  of  the  boat  and  severely  in- 
jured. The  suit  was  against  Sherley  and  others,  the  owners,  to 
recover  damages  for  injuries  sustained.  It  was  urged  there,  as 
in  this  case,  that  the  wrong  was  not  done  by  any  authority  from 
the  owners,  or  in  the  discharge  of  any  duty  imposed  upon  the 
agent  arising  from  the  terms  of  his  employment;  that  it  was 
the  willful  and  unauthorized  tort  of  tiie  officer  on  the  boat,  but 
this  court  held  that  the  compensation  the  carrier  received  from 
the  pa.ssenger  is  not  only  in  consideration  that  it  will  transport 
him  from  one  point  to  another,  as  may  be  agreed  on;  but  further, 
that  during  the  time  he  is  so  transporting  him  reasonable  dili- 
gence will  be  used  to  protect  the  passenger  from  insult  and  in- 
jury; and  again,  if  the  officers  fail  to  use  reasonable  diligence  in 
the  protection  of  tlie  passenger  from  injuries  at  the  hands  of 
strangers  or  other  passengers,  the  contract  is  violated,  and  the 
carrier  can  be  made  to  respond  in  damages. 

Here  the  agent  in  charge  of  the  car  committed  the  wrong,  and 
if  the  statements  contained  in  the  petition  are  true,  and  they 
must  be  so  regarded  on  demurrer,  tlie  tort  was  of  a  most  aggra- 
vated character  and  in  palpable  violation  of  the  duties  incum- 
bent on  the  carrier,  by  reason  of  its  relation  to  the  passenger, 
arising  from  the  implied  contract.  The  moment  the  appellant's 
intestate  entered  the  car  and  tendered  his  fare  he  became  a  pas- 
senger, and  was  entitled  to  be  carried  to  his  destination,  that  is, 
from  the  one  street  to  the  other.  It  is  argued,  however,  that  in 
the  case  of  Sherley  and  others  v.  Billings,  the  boy  injured  had 
himself  instituted  the  action  and  obtained  a  recovery,  while  in 
this  case  the  personal  representative  is  seeking  to  recover  for  the 
death  of  the  intestate  the  loss  sustained  by  his  death.  Such  is 
not  the  object  of  the  petition,  and  the  fallacy  of  the  argument 
consists  in  the  assumption  that  this  is  an  action  for  an  assault  re- 
sulting in  the  death  of  the  injured  man. 

It  is  not  to  recover  for  the  death,  nor  is  it  an  action  of  assault 
and  battery,  but  an  action  in  the  nature  of  an  action  on  the  case 
for  the  injuries  resulting  from  a   breach   of  appellee's  contract. 

The  relation  the  parties  occupy,  the  one  to  the  other,  is  from 
the  contract,  and  the  failure  to  discharge  the  duty  imposed  by  it 
may  be  a  tort,  but  nevertheless  it  springs  from  the  contract,  and 
the  action  survives  to  the  administrator.  Cooley  on  Torts  gives 
the  case  of  the  carrier  as  an  illustration  of  the  rule.    **The  law,^ 
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says  Mr.  Cooley,  **  requires  the  carrier  to  transport  with  partiaJity 
and  safety  those  who  offer.  If  he  fails  to  do  so  he  is  chargeable 
with  a  toft.''     (Cooley  on  Torts,  page  91.) 

It  is  not  material  whether  the  violation  consists  in  putting  the 
passenger  off  at  a  point  before  his  destination  is  reached,  or  by 
insulting  him,  or  in  assaulting  him;  they  an?  all  plain  violations 
of  duty  for  which  a  recovery  may  be  had. 
In  this  case  the  administrator  is  claiming  to  recover  damages 
for  the  physical  and  mental  agony  of  his  intestate  from  the  time 
of  the  commission  of  the  wrong  up  to  his  death. 

This  is  the  distinct  claim  made  in  the  pe»tition,  and  we  perceive 
no  reason  why  a  recovery  should  not  be  had  if  the  case  is  made 
out.  The  fact  that  the  injury  finally  resulted  in  the  death  of  the 
intestate  did  not  destroy  the  right  of  action  on  the  contract  or 
for  the  tort  growing  out  of  it,  for  without  tlip  contract  no  lia- 
bility would  exist  against  the  company.  If  Billings  had  died  in 
the  case  against  Shorley  the  action  would  have  survived,  and  a 
recovery  been  permitted  for  his  mental  and  bodily  sufferings  pre- 
vious to  his  death.  It  is  Irue  it  is  said  in  the  opinion  that  Bill- 
ings was  assaulted,  but  it  is  further  said  that  the  assault  was  a 
violation  of  the  contract  between  thp  carrier  and  the  passenger, 
and  for  that  reason  the  recovery  below  was  affirmed  bv  this 
court.  At  common  law  torts  to  the  person  survived  when  the  ac- 
tion could  l)e  framed  in  form  ex  contractu. 

In  the  case  of  Hanford's  Adm'r  v.  Payne,  81  Ky.,  — ,  the  statute 
in  regard  to  the  character  of  actions  that  survived  was  consid- 
ered, and  there  h(»ld  that,  although  the  statements  of  the  petition 
were  not  sulTlciont  to  authorize  a  recovery  for  the  death,  by  rea- 
son of  willful  neglect,  under  the  statute,  still  the  administrator 
was  entitled  to  recover  for  the  suffering  and  mental  agony  of  the 
intestati*,  caused  by  taking  the  poison,  from  the  time  it  was  ad- 
ministered up  to  his  dcMtlii  In  our  opinion  the  facts  alleged  pre- 
sent a  cause  of  action,  and  the  judgment  below  is,  therefore,  re- 
versed, with  directions  to  overrule  the  demurrer  and  for  further 
proceedings  consistent  with  this  opinion. 


SWOPE,  &c.  V.  SCHAFER. 

(Filed  May  7,  1887.) 

1.  Instructions— While  the  court  may,  in  civil  cases,  instruct  the  jury 
"Without  heinsr  moved  to  do  so,  ir.  Is  not  bound  to  instruct. 

2.  Same— While  the  court  in  irstruotlng  the  jury  in  a  civil  case  on  Its  own 
motion  may  not  be  required  to  jrive  the  whole  law  of  the  case  suited  to  every 
state  of  fact  upon  which  the  jury  mifrht  properly  find  a  vei-dlot  for  either 
party,  yet  it  should  not  direct  the  jury  unconditionally  to  find  against  a 
party  upon  a  (riven  hypothepi^.  when  there  may  be  another  hypothesis  alike 
supported  by  the  evidence,  but  withheld  from  the  jury,  upon  which  tbey 
might  find  in  favor  of  such  party. 

In  this  action  to  recover  land  the  court  instructed  the  jury,  on  its  own  mo* 
tlon,  to  find  for  the  defendant  if  they  bellieved  the  land  in  controversy  was 
within  a  certain  boundary.  This  was  the  only  instruction  fflven.  The  evi- 
dence tended  to  show  an  adverse  possession  liy  the  plaintiff  for  a  suflQcieDt 
length  of  time  to  authorize  the  recovery.  Held— Ttiat,  as  the  court  of  Its 
own  motion  undertook  to  instruct  the  jury,  It  should  not  have  so  framed 
the  instruction  as  to  exclude  from  the  consideration  of  the  jury  the  rights  of 
the  plaintiffs  arising  from  their  possession  of  the  land. 

8.  Adverse  possession— While  in  case  of  concurrent  possession  under  two 
adjoining  surveys  the  true  location  of  the  line  of  the  elder  patent  must  gOT- 
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^rn,  still  the  aotnal  iK>s6eRsion  under  a  junior  patent  may  ripen  into  a  per- 
feot  title  in  the  absence  of  suoh  possession  and  claim  under  the  elder  patetat. 

O'Hara  A  Bryan  and  E.  W.  Hawkins  for  appellants. 

Appeal  from  Campbell  Circuit  Coiirt. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellants  instituted  this  action  to  recover  a  parcel  of  land,  of 
Which  they  allege  appellee  unlawfully  and  without  right  holds 
the*po8session  and  detains  from  them,  the  owners. 

It  appears  that  from  about  the  year  1816,  when  the  ancestor  of 
Appellants  obtained  a  deed  therefor,  they,  and  those  under  whom 
they  claim,  by  their  tenants  and  agents,  had  the* actual  posses- 
sion and  claimed  a  tract  of acres  of  land,  patented  to  Reuben 

Talyor,  until  the  year  1856,  when  it  was  divided  into  lots,  one  or 
more  of  which  were  allotted  to  appellants,  and  have  been  in  like 
manner  held  and  claimed  by  them  ever  since. 

In  1880  appellee  entered  and  took  possession  of  the  tract  in  con- 
troversy,   containing acres,  claiming   under   a   i)atent   for 

another  tract  issued  to  Mos!)y,  which    is   older   than    the   Taylor    < 
patent,  and  called  for  in  the  recital  of  the  boundary  of  the  latter. 

On  the  trial  the  court,  on  its  own  motion,  gave  the  following 
instruction  to  the  jury,  no  otliers  being  «skcd  by  either  party: 
**The  court  instructs  the  jury  tliat  tiie  back  line  of  the  7tli  and 
8th  Mosby  surveys"  constitutes  the  southerly  boundary  of  the 
Reuben  Taylor  patent,  unde  which  the  plaintiffs  claim  title  to 
the  land  in* controversy;  and  if  the  jury  believe,  from  all  the  evi- 
dence, that  said  land  is  within  the  Reuben  Taylor  patent,  (hey 
should  find  for  the  plaintiffs;  but  if  tliey  find  that  said  land  is 
within  the  7th  Mosi)y  survey  then  they  should  find  for  the  de- 
fendant.'^ 

Counsel  for  appellants  contend  that  as  the  lower  court  assumed 
the  province  of  instructing  the  jury  unasked,  it  should  have 
given  the  whole  law  of  the  case  suited  to  every  state  of  fact  upon 
which  the  jury  might  j)roperly  find  a  verdict  for  either  party. 

This  rule  has  never  been  applied  to  the  trial  of  civil  cases  to 
the  extent  stated  by  counsel;  for  though  the  court  may,  in  such 
case,  instruct  the  Jury  without'  being  moved  so  to  do,  it  is  not 
bound  to  instruct.  (Clark  v.  Baker,  7  J.  J.  M.,  197.)  Nevertheless 
it  seems  to  us  that  if  the  court  does,  on  its  own  motion,  instruct 
in  a  civil  case,  it  should  not  direct  the  jury  unconditionally  to 
find  against  a  party  upon  a  given  hypothesis,  wheil  there  may 
be  another  alike  supported  by  the  evidence,  but  withheld  from 
the  consideration  of  the  iury,  upon  which  they  might  find  in 
favor  of  such  party.  By  the  instruction  given  in  this  case  the 
iury  is  directed  to  find  for  the  defendant  in  case  they  believe  the  ' 
land  in  controversy  is  within  the  Mosb'^-  patent  boundary. 

The  precise  location  of  the  dividing  1  ne  between  the  two  sur- 
veys is  one  of  the  questions  that  arise  in  tlie  case.  And  while  we 
think  there  is  a  decided  preponderance  of  the  evidence  showing 
it  to  be  the  line  A  B,  appellants  contend  for,  as  laid  down  on 
he  map  of  J.  D,  Ellis,  the  surveyor,  still  one  witness  locates  the 
mulberry  corner  at  another  place,  and  his  evidence  tends  to 
Bbow  the  dividing  line  is  further  north  than  the  line  A  B  in- 
dicates. We  are  not,  therefore,  authorized  to  say  the  verdict  of 
the  Jury  should  be  set  aside  because  flagrantly  ajyainst  the  evi- 
dence. 

But  it  is  almost  conclusively  shown  that  appellants  and  their 
ancestors  have,  since   1816,  held   and  claimecl   under   the  Taylor    , 
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patent  up  to  the  line  A  B,  which  is,  or  was,  before  the  land  waa 
cleared,  a  marked  line. 

While  in  case  of  concurrent  possession,  under  two  adjoining 
surveys,  the  true  location  of  the  line  of  the  elder  patent  must 
govern;  still  the  actual  possession  under  a  junior  patent  may  ripen 
into  a  perfect  title,  in  the  absence  of  such  possession,  and  clain> 
under  the  elder  patent. 

The  evidence  aoes  not  show  that  at  any  time  within  a  period 
of  twenty  years,  after  the  year  1816,  any  one  did  hold  and  claim 
under  the  Mosby  patent.  Consequently,  if  the  southern  ^line  of 
the  Taylor  patent,  as  actually  located  and  marked,  does  ex^ 
tend  from  A  to  B,  appellants  acquired  a  title  thereto  whether 
the  north  line  of  the  Mosby  patent  was  or  not  at  a  different  place. 

But  whether  the  dividing  line,  extends  west  form  A.  or  from  a 
point  north  ot  A,  it  i^till  runs  through  a  field  cleared  and  culti- 
vated by  the  tenant  of  appellants  and  which  the  evidence  tends 
to  show  was  so'cleared  and  cultivated  for  more  than  fifteen  years 
before  the  entry  of  appellee  in  1880.  Consequently  appellants, 
upon  that  hypothesis,  had  a  righl  to  recover  so  much  oi^  the  laud 
in  dispute  as  was  enclosed  for  that  period  before  appellee  en- 
tered, whether  it  was  or  was  not  included  in  the  Mosby  patent. 
And  the  instruction  given  to  that  extent,  at  least,- prejudiced  tl)e 
substantial  rights  of  appellants.  We  think,  therefore,  that  as  the 
lower  court,  of  its  own  motion,  undertook  to  instruct  the  jury, 
it  should  not  have  so  framed  the  instruction  as  to  exclude  from  the 
consideration  the  rights  of  appellants  arising  from  their  pos- 
session of  the  land  in  controversy. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  and  for 
further  proceedings  consistent  with  this  opinion. 


ASKIN  V.  LEBUS. 
(Fild  May  7,  1887.) 

1.  Frftud— Alleged  fraudulent  representationB  us  to  title  and  boundary 
relied  iijwn  by  tlie  defendant  as  a  defense  to  this  action  on  notes  executed 
by  him  for  the  purchase  price  of  land  are  imt  established  by  the  evidence. 

2.  Usury— Where  a  greater  than  the  lej?jfcl  rate  of  Interest  is  asi't'ed  to  bo 
paid  as  part  consideration  for  land  it  is  not  nsnrions. 

3.  Exhibits  filed  as  evidence  after  the  submission  of  the  cause  do  not  con- 
stitute a  rart  of  the  record. 

R.  K.  Smith  for  appellant. 

J.  Q,.  Ward  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  defense  relied  on  by  the  appellant  to  the  recovery  in  this 
case  is,  as  to  the  one  note,  that  usurious  interest  had  been  paid 
upon  it,  and  as  to  the  other  note  that  there  was  a  deficit  in  the 
boundary  of  land  sold,  it  having  been  sold  by  the  acre,  and  the 
alleged  fraudulent  representations  made  by  the  vendor  as  to  the 
title,  and  the  loss  of  a  valuable  spring  supposed  to  have  been  on 
the  land,  when  in  fact  it  belonged  to  another,  by  which  the  value 
of  the  land  purchased  was  greatly  lessened. 

The  vendee,  who  is  the  appellee,  accepted   the  deed  and  went 
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into  the  possession,  and  from  the  testimony  shows  that  he  has. 
sold  the  land  upon  whicli  the  spring  was  located  to  a  third  party 
at  the  price  he  was  to  pay  per  acre  for  the  land  purchased. 

There  was  no  fraudulent  representation  made  by  the  appellee  or- 
his  vendor  as  to  the  boundary  or  title,  and  in  fact  the  proof  shows, 
that  the  appellant  once  owned  the  land,  or  a  part  of  it,  and  Itnew 
as  much  about  the  boundary  as  his  vendor.  Nor  is  there  any  de- 
fect of  title  shown,  but  on  the  contrary  the  testimony  of  the  ap- 
pellant conduces  to  show  that  the  part  of  the  land  he  claims  to- 
be  in  the  adverse  possessicm  of  other  parties  belonged  to  his  ven- 
dor, and  had  been  recovered  in  an  action  oi  ejectment  by  her  be- 
fore the  sale  to  the  appellant.  Besides,  there  is  no  allegation  of 
insolvency  and  no  fraudulent  representations  established,  but  an 
answer  filed  that  shows  more  of  a  purpose  to  delay  than  to  pre- 
sent a  substantial  defense  to  the  recovery. 

The  amount  of  usury  paid  was  deducted  from  the  amount  of  the 
Judgment,  and  this  is  the  only  defense  Interposed.  The  ten  per 
cent,  on  the  first  note  being  a  part  of  the  consideration  to  be 
paid  for  the  land,  was  x>roperly  allowed.  The  exhibits  filed  as 
evidence  after  the  submission  of  the  cause  do  not  constitute  a. 
part  of  the  record,  and  have  not  been  considered. 

Judgment  affirmed. 


RUSSELL,  &c.  V.  GREENWADE. 
(Filed  May  7,  1887.) 

1.  Vendor  and  vendee — Pleading  and  practice— In  this  action  to  enforce  a. 
vendor's  lien  the  defendant  Hind  an  unewbr,  alleging  a  dedcit  In  the  land. 
The  court  thereupon  ordered  judgment  for  the  amount  to  which  the  plalLtifl!" 
was  entitled,  admitting  the  alleKOtions  of  the  answer  to  he  true,  nnd  left 
th*"  question  of  the  deficit  to  lie  thereafter  ascertained.  Held— That  this 
jodirment  was  proper,  as  it  compels  the  defendant  to  pay  only  for  the  land 
which  he  admits  is  in  his  possession. 

2.  Same— In  his  answer  to  this  action  the  defendant  attempts,  by  a  jjeneral 
averment,  to  make  the  answer  of  himself  and  others  in  an  independent. 
action  a  part:  of  his  answer  in  this  action,  with  a  view  of  consolidaiiutt  the- 
two  cases.  Held— That  the  mere  reference  to  what  had  been  pleaded  in  soiue 
other  case  could  not  make  the  defense  good  in  the  present  action  ;  the  facts 
oonstitnting  the  defense  must  be  specifically  pleaded. 

8.  Sarad— As  the  defendant  holds  a  deed  and  has  entered  into  possession 
of  the  land  purchased  by  him,  and  no  one  is  attempting  to  disturb  his  pos- 
fwfision  or  title,  the  mere  fact  that  the  deed  to  the  plaintiff  em » -raced  more 
land  than  his  grantor  intended  to  convey  will  not  enable  the  defendant  tu> 
resist  the  payment  of  the  purchase  money. 

T.  Turner  &  Son  for  appellants. 

Wood  &  Day  for  appellee. 

Appeal  from  Menifee  Circuit  Court. 

Opinion  of  the  cout  by  Chief  Justice  Pryor. 

This  record  is  in  such  a  confused  condition  that  it  has  required 
much  labor  to  understand  it,  and  would  be  condemned  but  for 
the  fiaggestion  by  counsel  on  each  side  that  it  is  impossible  to- 
obtain  a  better  one. 

Tiie  appellee,  Thomas  Green  wade,  Jr.,  Bold  to  thef  appellant  a. 
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tract  of  1,577  acres  of  land,  for  which  he  paid  all  the  purchaRe 
money  except  $4,098,  and  for  that  sum  two  notes  were  executed, 
payable  at  different  periods.  A  conveyance  was  made  and  re- 
xiorded,  in  which  a  lien  was  retained  for  the  unpaid  purchase 
money.  This  action  was  instituted  to  enforce  the  lien  on  the 
land  conveyed.  The  appellant  filed  an  answer,  alleging  a  deficit 
in  the  land  of  several  hundred  acres,  and  if  the  statements  of  the 
answer  are  true  reduces  the  amount  of  each  payment  to  less  than 
$1,600. 

The  court  below  rendered  a  judgment  for  this  amount,  and  left 
the  question  of  the  deficit  to  be  thereafter  ascertained.  We  per- 
ceive no  objection  to  this  judgment  so  far  as  it  affects  the  appel- 
lant, as  it  compels  him  to  pay  for  the  land  only  that  by  his 
answer  he  admits  is  in  his  possession. 

Thomas  Greenwade,  Jr.,  had  purchased  this  land  of  his  father, 
and  was  in  the  possession  when  he  sold  to  the  appellant.  It 
^eems  that  his  father  owned  a  large  tract  of  land  in  the  county 
wiiere  this  land  sold  appellant  is  located,  and  that  after  his 
death  the  heirs  of  the  fatner,  Thomas  Greenwade,  Sr.,  sold  and 
conveyed  this  large  body  of  land  to  the  appellant  and  others  for 
the  sum  of  $18,(M)0.  The  land  sold  by  the  appellee  to  the  present 
appellant  was  not  included  in  this  sale. 

When  the  large  tract  of  land  was  pui chased  bj'  the  appellee  and 
others  from  the  heirs  it  appears  that  a  petition  in  equity  had 
been  filed  for  a  settlement  of  the  estate  of  Thomas  Greenwade, 
Sr.,  and  his  personalty  being  insufficient  to  pay  the  debts  the 
land  was  sought  to  be  subjected  to  their  payment.  To  obviate 
the  trouble  the  purchaser  might  have,  in  acquiring  the  title  aR 
against  the  claims  of  creditors,  the  appellant  and  those  purchas- 
ing with  him,  by  an  agreement  with  the  heirs,  deposited  $12,000 
in  bank  to  be  applied  to  the  payment  of  the  debts  when  ascer- 
tained, and  executed  their  notes  for  the  balance. 

An  action  was  instituted  by  the  heirs  on  the  purchase  money 
notes  due  on  this  large  purchase,  to  which  various  defenses  were 
set  up,  and  among  them  that  there  was  a  large  deficit  in  that 
sale,  and  that  much  of  the  land  was  in  the  adverse  possession  of 
others  at  the  date  of  the  purchase.  Also  that  the  money  depos- 
itf^d  in  bank  was  not  sufficient  to  pay  the  debts;  that  the 
heirs  were  insolvent,  and  had  covenanted  that  they  had  title, 
and  were  in  fact  seized  of  the  land  iji  tlie  actual  possession  when 
the  sale  was  made;  that  tliere  was.  a  breach  of  the  covenant  for 
the  reason  that  much  of  the  land  was  held  by  others  under  an 
adverse  title,  a  fact  known  to  the  vendors  and  unknown  to  the 
appellant  and  others  when  they  purchased. 

The  appellant  in  his  answer  to  the  present  action  attempts,  by 
n  general  averment,  to  make  the  answer  of  himself  and  others  in 
the  suit  for  the  large  tract  of  land  a  part  of  his  answer  in  the 
present  action,  with  a  view  of  consolidating  the  two  cases. 

The  present  action -is  independant  of  the  other,  and  in  making^ 
the  defense  it  was  necessary  to  make  it  complete,  and  the  mere 
reference  to  what  had  been  pleaded  in  some  other  case  could  not 
make  the  defense  good  in  the  present  action  without  pleading* 
specially  the  facts  constituting  the  defense.  There  is  no  allega- 
tion of  insolvency  on  the  part  of  the  appellee  in  this  case,  and  if 
there  was  the  appellant  admits  that  he  is  in  the  possession  of  the 
land  sold  him  and  can  not  ouestion'  his  title,  as  it  seems  to  be 
perfect,  except  so  far  as  the  aeficit  is  concerned  in  the  number  of 
acres.  It  is  alleged  that  the  boundary  of  land  conveyed  by  the 
father  to  the  son  embraces  more  land  than  the  father  intended  to 
<5onvey,  but  if  this  be  true  the  appellant  as  purchaser  has  entered 
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into  the  possession  and  holds  a  deed,  and  no  one  is  attempting  to. 
disturb  his  possession  or  title. 

The  fact  is,  the  amount  deposited  in  bank,  with  the  amount, 
owing  by  appellant  and  others  on  the  large  purchase,  is  ample 
indemnity  to  the  appellant,  and  there  is  no  reason  why  the  judg- 
ment as  rendered  should  not  be  enforced. 

If  the  answer  of  the  appellant  is  regarded  as  good  as  to  the 
present  action  it  stops  the  coercion  of  any  of  the  purchase  money 
notes  on  either  sale  until  the  entire  litigation  is  ended. 

If  the  contract  for  the  larger  tract  of  land  is  rescinded  or  not  on- 
forced,  it  affords  no  reason  for  rescinding  tlie  conveyance  in  the. 
present  case. 

The  appellant  is  made  to  pay  only  for  the  land  he  gets. 

Judgment  affirmed. 


JACKSON,  &c.  V.  ANDERSON. 

(Filed  May  12,  1887.) 

Assignment  of  insurance  policy— Rescission— Appellants,  for  a  valuable, 
consideration,  assigned  to  appellee  a  policy  of  insurance  which  was  not  as- 
8lffDahl»>.  Appellee  having  permitted  a  forfeiture  of  the  policy  by  non])ny- 
ment  of  dues,  now  seeks  to  have  the  contract  of  assifznment  rescinded  upon 
the  jjronnd  that  the  assisrnment  did  not  vest  him  with  any  right  to  the  pro- 
oeeds  of  the  policy.  Held— That  as  appellee  can  not  now  place  the  assignors 
in  statu  quo,  he  can  not  have  the  contract  rescinded. 

Wm.  Lindsay  and  James  I).  Blnck  for  appellants. 

Dishman  &  McClary,  J.  H.  Tinsley,  Jolm  H.  Wilson  and  Kich-. 
ards  &  Hines  for  appellee. 

Appeal  from  Knox  Circuit  C'ourt. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

After  the  reargument  in  this  case  the  court  is  still  disposed  to 
adjudge  that  the  appellant  is  entitled  to  a  reversal.  The  parties 
-were  dealing  at  arm's  length  in  regard  to  these  policies  tliat  seem 
to  have  had  a  marketable  value. 

The  husband  of  Mrs.  Jackson  was  one  of  the  ])eneficiaries,  and, 
besides,  the  benefit  certificate  on  its  face  made  t!ie  sum  due  at  the 
death  of  the  member  her  assigns  as  well  as  those  named  as  the 
beneficiaries.  Lawyers  had  been  consulted  and  opinions  given 
pro  and  con  as  to  the  right  to  assign. 

That  ordinary  life  policies  are  not  assignable,  and  can  not  l)e 
placed  on  the  market  as  a  promissory  note  or  bank  paper,  is  well 
established,  butiiere  all  the  certificates  issued  by  the  (irange 
purport  to  confer  on  the  insured  the  right  to  assign,  and  it  may 
well  be  doubted  whether  the  corporation  can  make  any  defense 
to  a  bona  fide  holder  who  has  been  induced  to  purchase,  not  by 
the  representations  of  the  agents  that  they  were  assignable,  but 
by  the  express  terms  of  the  policy  transferred. 

'Speculation  was  freely  entered  into  by  many  parties  in  the 
county  of  Knox  in  these  policies,  and  the  appellee,  who  should 
have  Informed  himself  as  to  the  rights  of  the  parties,  was  an 
actual  participant  in  the  purchase  made.  He  purchased  this 
policy  in  1872,  and  there  was  no  complaint  made  until  the  year 
1872,  when  it  is  apparent  the  members  of  the  Grange  were  being 
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reduced  in  numberB,  and  the  inducement  to  continue  purchasing 
was  not  so  great.  There  was  never  any  tender  of  the  policy  back 
to  the  appellant,  or  any  offer  to  pay  the  premiums  that  were  un- 
paid, but  on  the  contrary  there  was  a  forfeiture  of  the  policy 
while  in  the  hands  of  the  appellee,  and  no  notice,  from  the  de- 
cided weight  of  the  testimony,  given  by  him  of  his  intention  to 
abandon  tne  contract.  He  had  a  policy  on  his  own  life  besides 
others  that  he  forfeited  about  the  same  time,  and  it  is  evident 
that  the  speculation  was  becoming  a  burden,  and'  the  causes 
prompting  the  appellee  to  sue  consisted  in  the  lessening  of  the 
ability  of  the  corporation  to  pay  by  reason  of  its  failing  condi- 
tion. 

*  He  was  offered  by  Vaughn  $5(X)  for  the  policy,  and  by  Panoh 
1|;6(K).  He  asked  $l,8(K),  and  if  Mrs.  Jackson  had  died  would  have 
been  entitled  to  $2,0(X)  in  the  event  he  acquired  the  interest  of  all 
the  children. 

As  to  the  husband's  interest  he  acquired  that  in  the  event  he 
t^urvived  his  wife,  because  the  policy  assigned  by  the  husband 
and  wife  gave  the  right  to  assign,  and  estopped  the  husband  from 
asserting  any  claim  to  the  insurance  money. 

The  appellants,  from  the  proof,  have  entered  upon  the  land, 
•erected  buildings,  improved  the  pla.ce  and  lived  on  it  some  five 
vears  before  this  suit  was  brought;  that  from  the  preponderance 
of  the  proof  was  the  first  notice  appellants  had  of  the  purpose  on 
the  part  of  the  appellee  to  seek  a  rescission  of  this  executed  con- 
tract. The  land  was  worth  not  exceeding  ♦600.  Mrs.  Jackson 
could  have  sold  her  policy  at  any  time  upon  a  risky  bargain  for 
1  hat  sum.  The  appellee  refused  to  sell  it  until  he  saw  that  it 
was  becoming  worthless,  and  when  in  no  condition  to  place  these 
X)arties  in  statu  quo  asks  to  have  the  contract  rescinded. 

This  judgment  is  reversed  and  cause  remanded,  with  directions 
to  dismiss  tlie  proceeding  as  to  Jackson  and  wife. 

It  appears  that  all  of  the  children  of  Mrs.  Jackson  are  of  age 
but  two.  There  are  eleven  children  in  all,  and  as  the  mother  has 
obtained  the  benefit  of  the  policy  by  accepting  for  it  a  convey- 
ance for  this  land,  the  appellee  should  be  allowed  to  amend  his 
petition,  making  the  children  defendants,  and  have  the  policy  to 
be  renewed  by  the  corporation  payable  to  the  appellee. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


PECK'S  EX'OR,  &c.  V.  PRICE,  &c. 

(Filed  May  12,  1887.) 

1  Devise  by  husband  of  wife's  land— A  testator  devised  to  his  daughter 
laud  belonjring  to  his  wife,  ihe  will  rpcitingr  that  the  devise  was  with  the 
consent  of  the  wife,  who  si»nt^  the  will.  Held— That  the  wife's  title  to  the 
land  was  not  divested  by  the  will  of  her  husband,  and,  therefore,  the  land 
c»n  only  be  taken  from  her  and  transferred  to  those  to  whom  it  was  devised 
by  the  will  upon  such  terms  as  she  may  dictate. 

2.  Pleading— There  is  no  rule  of  i)leading  wbloh  forbids  the  asking  of  re- 
lief in  the  alternative. 

The  plaintiflf  in  this  case  averred  in  her  petition  that  she  was  entitled 
either  to  enforce  a  lien  upon  the  land  described  in  the  petition  for  q  named 
amount  or  to  recover  the  land  it.««elf ,  but  that  she  did  not  know  which ;  but 
.^he  asked  first  that  she  be  awarded  a  lien,  and  that  it  be  enforced.  Held  — 
That  it  was  error  to  require  the  plaintifi  to  elect  which  cause  of  aotiOD  she 
would  prosecute. 
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Bush  &  Robertson  and  Irwin  <fe  Smith  for  appellants. 
W,  H.  Marriott  for  {ippellee. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

It  is  an  admitted  fact  that  the  land  devised  to  Catherine 
Almeda  Price  by  the  will  of  her  father,  H.  B.  Peck,  belonged  in 
fact  to  her  mother,  the  appellant.  Catharine  Peck. 

The  fact  that  she  signed  the  will  of  her  husband  did  not  divest 
her  of  title.     The  will  provides: 

**I  will  and  bequeath  to  Catharine  Almeda  Price,  with  the  con- 
sent of  my  wife,  Catharine  Peck,  the  tract  of  land  known  as  a 
part  of  Dr.  William  Smith's  old  farm,  containing  237^2  acres.  I 
estimate  it  worth  two  thousand  dollars.  I  give  her  seven  hun- 
tired  and  fifty  dollars  out  of  the  above  two  thousand.  This  land 
is  liers,  and  after  her  death  it  must  belong  to  her  children.  She 
is  to  execute  her  notes  to  me  for  the  balance.  . 

In  a  subsequent  part  of  the  w^ill  the  testator  directed  that  the 
notes  should  be  executed  after  his  death,  and  to  his  wife;  and 
a^in  changed  it  by  a  codicil,  and  provided  that  they  should  be 
given  either  to  him  or  to  his  executrix.  His  wife  was  nominated 
as  such  representative,  and  to  her  bequeathed  all  his  personal 
-estate,  save  a  legacy  of  $fiO()  to  a  son. 

He  died  in  February,  187ft,  and  in  the  same  month  Catharine 
Almeda  Price,  who  was  then  a  married  woman,  executed  to  her 
mother,  as  the  widow  of  H.  B.  Peck,  a  note  for  $1,260,  which  re- 
tsites  that  it  was  given  for  the  balance  on  land  willed  to  her  by 
her  father,  and  that  a  lien  is  to  be  retained  on  the  land  for  its 
payment. 

Her  husband  did  not  sign  it.  It  has  been  held  by  some  courts 
that  the  acceptance  of  a  devise  of  land,  charged  with  the  pay- 
ment of  money  or  a  legacy,  creates  a  personal  liability  for  its 
payment  by  the  devisee;  that  an  implied  contract  arises;  while 
otti^rs  have  held  that  an  express  promise  is  necessary  to  create 
such  a  liability,  and  that  without  it  the  action,  though  in  form 
that  of  debt,  must  be  regarded  as  a  proceeding  in  rem  merely. 

Mrs.  Price,  however,  being  a  married  woman  when  she  exe- 
cuted the  note,  there  is  no  express  assumption  of  payment  which 
is  valid,  and  hence  no  personal  obligation  exists.  The  remi^dy, 
if  there  be 'any,  is  necessarily  in  rem. 

The  appellant,  Catharine  Peck,  both  as  executix  and  in  her  in- 
dividual name,  brought  this  suit,  but  not  within  five  years  after 
her  husband's  death  or  the  execution  of  the  note  setting  forth  the 
history  of  the  matter  and  averring  that  she  was  either  entitled  to 
enforce  a  lien  against  the  land  for  the  $1,250  or  to  recover  it;  that 
one  or  the  other  was  true,  but  she  did  not  know  which;  but  she 
asked  first  that  she  be  awarded  a  lien  for  the  money  and  that  it 
be  enforced. 

The  lower  court,  upon  the  idea  that  there  was  a  misjoinder  of 
cause  of  action,  compelled  her  to  elect  whether  she  would  pro- 
ceed to  recover  the  land  or  to  errforce  a  lien  against  it;  and  being 
compelled  to  do  so  she  elected  to  proceed  for  the  lien. 

The  court  compelled  an  election  upon  the  wrong  side  of  the 
case.  It  should  have  required  the  defendants  to  elect  whether 
they  would  surrender  the  land  or  submit  to  the  enforcement  of 
the  lien  against  it.  Inconsistent  statements  in  a  pleading  should 
be  stricken  out;  but  the  Code  provides  that  a  party  may  aver 
alternatively  the  existence  of  one  or  another  fact  if  he  state  that 
one  of  them  is  true,  and  that  he  does  not  know  wiiich  of  them  is 
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true.    Here,  however,  the  statements  related  merery  to  the  relief 
to  be  granted. 

By  tlie  Civil  Code  a  party  must  demand  the  specilQc  relief  ta 
which  he  thinks  he  is  entitled,  and.  may  also  pray  generally  for 
any  other  proper  relief. 

This  the  appellant  did  in  this  instance.  It  is  true  she  asked  for 
specific  relief  in  the  alternative,  but  Ave  know  of  no  rule  which 
forbids  it.  - 

It  appears  that  D.  W.  Price  and  children  are  in  possession  and 
claiming  the  land,  he  having  separated  from  his  wife;  and  he, 
upon  the  idea  that  the  appellant  has  no  claim,  relies  upon  the- 
statute  to  defeat  it. 

The  parties  are  in  equity;  the  title  to  the  land  is  in  fact  in 
Catharine  Peck;  the  appellees  are  claiming  it  under  the  will  of 
her  husband;  she  says  to  them,  you  may  have  it  if  you  will  pay 
the  charge  which  was  put  upon  it  by  the  will,  but  otherwise  I 
claim  the  land.  It  is  plain  that,  under  such  circumstances,  a 
party  who  claims  the  land,  but  lias  never  obtained  the  title, 
must  pay  for  it  before  he  can  ask  a  court  to  divest  the  title 
holder  of  it.  No  principle  is  better  settled,  and  none  rests  upon  a 
higher  equity.  The  plea  of  limitation  would  avail  in  such  a  case 
if  the  title  had  passed  and  time  had  run  against  the  claim;  but  in 
a  case  like  this  the  party  claiming  the  land  can  not  say  to  the 
owner  that  he  will  hold  the  land  and  yet  refuse  to  pay  for  it. 

If  the  title  to  the  land  had  been  in  the  husband,  and  he  had 
charged  it  with  the  payinent  of  a  legacy  to  a  third  party,  or  with 
the  payment  of  a  sum  to  his  estate,  then  a  ditferent  case  would 
have  been  presented  from  that  now  before  us.  Here,  as  the  title 
to  the  land  is  in  the  appellant,  it  can  only  be  taken  from  her  and 
transferred  to  those  to  whom  it  was  devised  by  the  will  upon 
such  terms  as  she  mav  dictate;  and  these  having  been  fixed  by 
her,  they  must  either  elect  to  accept  them  and  submit  to  an  en- 
forcement of  a  lien  against  the  land  for  the  $1,250  or  surrender  it 
to  the  iippellant. 

Upon  the  return  of  the  cause,  if  no  statutory  guardian  appears 
for  the  infant  defendants,  the  court  should  appoint  a  guardian 
ad  litem,  and  a  reasonable  opportunity  given  the  parties  to  whom 
the  land  was  devised  by  the  will  of  H.  B.  Peck,  and  who  are  de- 
fending: this  suit,  to  elect  whether  they  will  submit  to  an  enforce- 
ment of  a  lien  against  the  land  for  the  $1,250,  the  guardian  actingr 
for  the  infants,  subject  to  the  supervision  of  the  court;  and  if 
this  be  not  done  then  a  judgment  will  be  entered  for  the  appel- 
lant, Catharine  Peck,  for  the  land. 

Judgment  reversed  Jind  cause  remanded  for  further  proceedings, 
consistent  with  this  ox)inion.     The  cross  appeal  is  dismissed. 


MEDLEY,  &c.  V.  TANDY. 

(Filed  May  12,  1887.) 
» 

1.  Sureties— Husband  and  wife— The  written  Dotice  by  a  surety  to  the  cred^ 
itior  requirluK  him  to  sue,  provided  for  by  section  11  of  chapter  104  of  the 
General  Statutes,  may  be  given  by  the  husband  in  his  own  name  where  the 
wife  is  surety  by  virtue  of  a  contract  made  before  marriage. 

2.  A  surety  having  been  released  by  the  creditor's  failure  to  sue  at  the 
next  term  at  which  he  could  have  sued  after  receiving  notice  to  sue,  a  subee^ 
quent  request  by  the  surety  not  to  sue  did  not  revive  his  liability. 

3.  Husband  and  wife— .ludgment— A  judgment  may  be  rendered  against 
the  husband  for  the  wife's  antenuptial  debts,  to  be  levied  only  on  snob  prop^ 
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erty  ae  be  may  have  received  from  her  by  virtue  of  their  marriage,  without 
an  allefcatioD  that  he  has  received  any  personal  estate  from  her. 

Warren  Montfort  for  appellants. 

sJ.  W.  Rodman  and  Masterson  &  Gaunt  for  appellee. 

Appeal  from  Carroll  Crcuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  instituted  suit  in  the  Carroll  Circuit  Court  against 
the  appellants,  Herman  Medley  and  his  wife,  Amanda,  and  E.  J. 
Banders  for  the  purpose  of  recovering  judgmenj:  on  a  promissory 
note  dated  the  28d  day  of  August,  1880,  and  due  twelve  months 
after  date,  and  executed  to  the  appellee  by  E.  J.  Sanders  and 
the  appellant,  Amanda,  while  she  was  a  feme  sole.  Sanders  made 
no  defense,  and  judgment  was  rendered  against  him  by  default. 

The  appellants  defended  the  suit  and  asked  to  be  relieved  from 
the  pavment  of  the  note  upon  the  ground  that  tlie  appellant, 
Amanda,  was  only  a  surety  of  Sanders,  and  that  after  her  mar- 
riage with  the  appellant,  Herman  Medley,  he  instructed  the  ap- 
pellee in  person,  by  writing,  to  sue  on  said  note,  as  he  and  his 
wife  did  not  wish  to  be  bound  for  the  debt  any  longer. 

The  appellee  in  his  reply  did  not  deny  that  the  appellant, 
Amanda,  was  only  the  surety  of  Sanders.  Besides,  tne  proof 
abundantly  shows  that  fact. 

The  appellee  in  his  reply  denied  that  he  had  been  instructed 
by  writing  to  bring  suit  on  the  note.  He"  also  alleged  that  in  a 
few  days  after  the  alleged  instruction  the  appellants  verbally  re- 
quested him  not  to  sue  on  the  note,  and  in  obedience  to  that  re- 
quest he  did  not  sue.  Issue  was  joined  on  the  latter  plea.  A 
jury  trial  resulted  in  a  verdict  and  judgment  thereon  for  the  ap- 
pellee; and  the  appellants'  motion  for  a  new  trial  having  been 
overruled  thev  have  appealed. 

Chapter  104,  section  11  of  the  General  Statutes  provides  in- 
substance  that  if  a  surety,  by  notice  in  writing,  served  in  person- 
on  the  creditor,  requires  him  to  sue,  and  if  he  fails  to  sue  after 
receiving  such  notice  to  the  next  term  of  a  court  having  jurisdic- 
tion at  which  he  can  obtain  judgment,  then  such  failure  releases. 
the  surety  from  all  liability  on  the  obligation. 

The  proof,  as  it  appears  in  the  record,  shows  conclusively  that 
about  the  1st  of  August,  1888,  the  appellant,  Herman  Medley,  by 
written  notice  addressed  to  the  appellee,  which  he  received,  di- 
rected him  to  sue  on  the  note.  The  appellant  swears  that  such 
was  the  substance  of  the  written  notice,  and  the  appellee's  sons* 
who  saw  the  notice  after  appellee  received  it.  swears  that  such 
was  its  substance.  No  vyitness  contradicts  this  testimony.  But 
it  is  contended  that  as  the  written  notice  was  signed  by  the  ap- 
pellant, Herman  Medley,  alone,  who  was  not  personally  bound 
on  the  note,  the  notice  was  not  such  as  the  statute  requires;  and, 
therefore,  placed  the  appellee  under  no  obligation  to  sue.  We 
can  not  concur  in  this  construction  of  the  statute.  For  by  chap- 
ter 62,  article  2,  section  4  of  the  General  Statutes  the  husband  is 
liable  for  any  debt  or  responsibility  of  the  wife  contracted  or  in- 
curred before  marriage  to  the  amount  or  value  of  whatever  he 
may  receive  by  her  independent  of  her  real  estate.  And  by  sec- 
tion 1  of  the  same  article  the  husband  has  power  to  rent  the  real 
estate  of  bis  wife  for  not  more  than  three  vears  at  a  time,  and 
receive  the  rent,  and  if  he  appropriates  sucn  rent  to  his  own  use 
be  is  liable  to  that  extent  for  the  debts  of  his  wife  contracted  be- 
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fore  marriage.  He'  Is  also  entitled  to  the  use  of  his  wife^if  f6«f 
estate  durin(r«her  life,  and  after  her  death  he  is  entitled  to  eur-^ 
tesy  in  her  real  estate,  provided  he  has  reduced  it  to  possession 
during  her  lifetime,  ana  there  has  been  issue  born  of  the  mar- 
riage.  Also  her  real  estate  being  liable  for  her  debts  contracted 
before  marriage,  and  the  husband's  right  to  Its  use  during  her 
life,  and  liis  right  of  curtesy  therein  being  held  subject  to  the 
right  of  the  wife's  antenuptial  creditors,  to  have  the  land  itself 
taken  and  applied  to  the  payment  of  their  demands,  it  follows 
;that  he  may  be  deprived  of  his  right  to  the  use  of  the  land  dur- 
ing the  life  of  his  wife,  and  his  right  of  curtesy  therein  by  tho 
land  itself  being  subjected  to  her  debts  contracted  before  mar- 
riage; also  his  right  to  the  use  of  the  land  during  his  wife's  life 
being  but  a  chattel  interest,  he  may  be  made  liable  to  the  extent 
of  the  value  of  such  use  for  any  debt  of  hers  contracted  before 
marriage. 

For  these  reasons,  if  there  were  none  other,  the  husband  has  a 
direct  pecuniary  interest  in  protecting  his  wife's  estate  from  un- 
just demands,  as  to  prevent  her  being  made  liable  for  un- 
just antenuptial  debts,  and  to  take  such  action  as  the  law  allows 
to  relieve  herefrom  her  antenuptial  liabiliti«^s.  So  to  deny  him' 
such  remedies  as  his  wife  would  have  were  she  still  a  feme  sole 
for  her  protection  would  be  manifestly  unjust. 

But  by  virtue  of  tlie  marital  relation  it  is  the  right  and  the 
•duty  of  the  husband  to  protect  and  guard  the  interest  of  his  wife; 
to  shield  her  estate  from  unjust  demands;  to  take  all  legal  steps 
to  protect  her  property  interest  and  her  legal  rights  growing  out 
•of  her  contracts,  or  otherwise,  and  when  she  is  sued  to  joip  with 
her  and  make  all  proper  defenses  for  her.  This  duty  is  enjoined 
upon  him  by  virtue  of  his  marital  relation.  The  law  gives  him 
this  right  for  the  protection  of  his  wife  and  her  property  Inter- 
ests, wliich  he  can  not  neglect  witliout  violating  his  duty,  and 
which  duty  he  can  discharge  independently  of  the  wishes  of  his 
-wife. 

For  these  reasons  also  the  husband  should  not  be  denied  the 
right  to  resort  to  any  remedy  the  wife  would  have  had  for  her 
protection  had  she  remained  a  fem.e  sole. 

It  was,  therefore,  legitimate  for  tlie  appellant,  Herman  Medley, 
in  his  own  name  and  in  his  own  personal  right,  as  well  as  that 
of  his  marital  right,  to  give  the  notice  to  the  appellee  to  sue. 
And  if  he  gave  said  notice  in  eitlier  capacity  it  was  sufficient, 
and  the  jury  should  have  been  so  instructed. 

As  to  the  defense  that  within  a  few  days  after  the  notice  was 
given  the  appellants  verbiilly  requested  the  appellee  not  to  sue, 
the  appellant,  Herman  Medley,  swears  that  neither  he  nor  his 
wife  made  such  request.  The  appellee,  on  account  of  his  afflic- 
tion, did  not  swear  in  the  case,  and  there  is  no  proof  whatever 
contradicting  that  of  the  appellee.  Nor  is  there  any  proof  that 
the  appellee  and  the  appellants,  or  either  of  the  latter,  ever  had 
an  interview  relative  to  that  matter.  The  burden  of  proof  to 
establish  that  fact  was  on  the  appellee,  and  the  only  evidence 
introduced  by  the  appellee  was  that  given  by  his  son-in-law,  Mr. 
Williams.  He  swore  that  after  the  fall  term,  1884,  of  the  Carroll 
Circuit  Court,  which  was  long  after  the  appellee  was  notified  to 
sue,  the  appellant,  Herman  Medley,  told  him  that  **he  was  sorry 
that  he  had  not  made  Tandy  sue  before.  The  appellant  flatly 
denies  this.  The  witness  concludes  his  evidence  by  saying  that 
** Medley  at  all  times  told  me,  when  he  spoke  of  the  matter,  that 
-any  waiting  on  Sanders  was  without  his  consent,  and  always 
tofd  me  to  sue." 

Now  the  notice  having  been  given  to  sue,  which  is  established 
beyond  a  reasonable  doubt,  and  the  improbability  of  the  appel- 
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lants,  without  any  apparent  cause,  within  three  days  thereafter 
tJhanging  their  minds  and  requesting  the  appellee  to  sue,  together 
with  the  fact  that  the  appellant,  Herman  Medley,  swears  most 
positively  that  no  such  request  was  made,  are  persuasive  facts 
and  circumstances  too  cogent  and  strong  to  be  overcome  by  the 
testimony  of  Mr.  Williams  alone,  to  the  effect  that  the  appellant, 
Herman  Medley,  should  have  said  months  afterwards  that  *'he 
was  sorry  that  he  had  not  made  Tandy  sue  before:'' 

The  jury  could  not  have  based  their  verdict  upon  the  ground 
that  no  notice  in  writing  was  served  on  the  appellee  to  sue. 
Their  verdict,  therefore,  must  have  been  based  upon  the  ground 
that  the  appellants  hud,  within  a  few  days  after   the  notice  was 

fiven,  changed  their  minds  and  requested  the  appellee  not  to  sue. 
n  this    we   are   constrained    to    say    their   verdict   was   clearly 
against  the  weight  of  the  evidence. 

Mr.  Williams  also  testified,  over  the  objections  of  the  appel- 
lants, that  several  months  after  the  notice  was  given  Mrs.  Med- 
ley t<)ld  him  that  she  did  not  want  him  to  sue.  This  conversa- 
tion occurred  after  one  or  more  circuit  courts  had  passed  from  the 
time  of  giving  the  notice.  The  evidence  was  incompetent  be- 
cause, by  the  failure  of  the  appellee  to  sue  at  the  next  term  at 
which  he  could  have  sued  after  receiving  the  notice,  the  appellants 
were  released  from  all  liability  on  the  note,  and  any  request 
made  by  them,  or  either  of  them,  afier  such  release,  was  with- 
out any  consideration  whatever,  and  did  not  revive  their  liabil- 
ity on  "the  note. 

The  appellee  failed  to  allege  in  his  petition  that  the  appellant, 
Herman  Medley,  had  received  any  personal  estate  by  his  wife, 
t)r  that  he  had  collected  and  appropriated  any  rents  arising  from 
his  wife's  land,  or  that  he  had  realized  any  profits  arising  from 
the  use  of  her  land.  Notwithstanding  this,  the  lower  court  ren- 
dered Judgment  against  him  for  the  debt,  interest  and  cost,  which 
was  to  be  ** levied  on  such  property  as  he  may  have  acquired 
from  the  said  Amanda  by  virtue  of  his  marriage  with  her." 

The  appellants  complain  of  this  as  error.  They  contend  that  no 
judgment  could  have  been  rendered  on  the  petition  against  the 
appellant.  Herman  Medley,  because  the  petition  faiieci  to  allege 
any  of  the  foregoing  matters  in  reference  to  the  appellants'  hav- 
ing received  any  estate  from  his  wife,  and  that  to  entitle  the  ap- 
pellee to  a  judgment  against  him  the  petition  should  have  alleged 
what  estate  the  appellant  had  received  by  his  wife,  and  its  value, 
and,  therefore,  asked  personal  judgment  against  him  for  that 
amount.     We  can  not  agree  to  this  proposition. 

This  court,  in  the  case  of  Beaumont  v.  Miller,  &g.,  1  Met.,  68, 
decides  that  in  such  actions  the  plaintiff  need  not  allege  that  the 
husband  received  any  estate  outside  of  land  by  his  wife;  that  in 
the  absence  of  such  allegation  the  plaintiff  is  entitled  to  judg- 
ment against  the  husband,  to  be  levied  only  on  such  estate  as 
«ame  to  him  by  his  wife,  independent  of  her  real  estate. 

The  logic  of  that  case  is  sound,  and  to  the  reasons  therein  an- 
nounced it  may  be  added  that  the  rule  contended  for  by  appel- 
lant must  subject  the  creditor  to  a  multiplicity  of  suits  before  he 
•could  obtain  his  rights,  because,  if  the  husband,  at  the  time  the 
^ebt  became  due,  had  received  no  estate  from  the  wife  outside 
t)f  her  real  estate,  then  no  suit  could  be  maintained  against  him; 
-or  if  he  had  received  some  estate  by  his  wife,  but  not  enough  to 
pay  the  debt,  then  judgment  could  be  obtained  against  him  only 
to  the  extent  of  the  value  of  the  property  received,  and  the  suit 
dismissed  as  to  the  balance  of  the  debt;  and  after  awhile  another 
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suit,  it  the  husband  had  acquired  any  other  property  by  his  wife^ 
would  have  to  be  brought  to  recover  judgment  against  him  foi> 
the  value  of  that  property,  and  so  on.  Also  the- rule  contended 
lor  would  deprive  the  creditor  of  the  benefit  of  a  Judgment 
against  the  husband  and  a  return  of  no  property  found,  so  as  to 
reach  such  estate  as  could  not  be  otherwise  reached.  For  these 
reasons,  together  with  the  reasons  expressed  in  the  case  supra, 
we  are  not  inclined  to  overrule  it. 

The  judgment  of  the  lower  court  overruling  the  appellants*" 
motion  for  a  new  trial  is  reversed  and  tlie  case  is  remanded, 
with  directions  to  grant  appellants  a  new  trial  and  for  other  pro- 
ceedings consistent  with  this  opinion. 


CLEMENTS  v.  RAMSEY,  &c. 
(Filed  May  12,  1887— Not  to  be  reported.) 

1.  Quardian  and  ward—In  on  aotioD  by  a  guardian  for  the  sale  of  hia.. 
ward's  real  estate  the  guardian  executed  bond  as  required  by  statute.  At. 
the  sale  the  guardian  became  the  purchaser,  and  the  commissioner  reported 
that  the  '* guardian  being  the  beneficitiry,"  no  bond  was  required.  The  sale 
was  conflrmed  and  a  deed  made  to  the  ^ruardian  in  his  Individual  right.  In 
this  action  to  require  the  sureties  of  the  guardian  to  account  for  the  proceeds, 
of  the  land— 

HeJd— That  those  boldin^r  under  the  guardian  are  invested  with  a  i)erfeot 
title  to  the  land,  and  the  infant,  therefore,  had  no  right  of  election;  hut  if 
he  could  elect  he  has  elected  to  recover  the  purchase  money,  which  secures 
to  the  Ruardian  and  surety  relief  from  any  further  lltifration  with  reference 
to  the  land  or  its  prf«oeeds. 

3.  Same— An  insolvent  guardian  havin;^  left  the  Stiate  without  making  a 
settlement  of  his  accounts,  the  ward  by  his  next  friend  had  the  ripht  to 
maintain  an  action  for  the  purpose  of  having  a  settlement  of  the  guardian's 
accounts  and  determining  the  liabilitv  of  his  sureties. 

8.  Infants— Action  by  next  friend— Where  an  action  has  been  instituted  in 
the  name  of  an  infant  by  his  next  friend,  und  the  infant  arrives  at  agei)end- 
Ing  the  action,  the  ct.urt  may  pernjit  the  infant  to  prosecute  the  action  in 
his  own  name  without  filing  an  amended  petition. 

4.  Guardian's  bond— The  fact  that  years  before  the  appointment  of  a  guar- 
dian some  one  else  had  been  appointed  and  never  removed,  does  not  render 
a  bond  executed  by  the  last  guardian  void  or  release  his  sureties  from  re- 
sponsibiliry. 

L.  W.  Long,  Hughes  &  Hughes  and  W.  P.  D.  Bush  for  appellant. 

Ken.  Chapeze  for  appellees. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

William  Southern  qualified  as  the  statutory  guardian  of  Forest 
Bamsey,  and  gave  bond  as  required  by  law.  The  ward  owning 
an  interest  in  land    lying   in    Hopkins   county,  in   this  State,  the 

?;uardian  instituted  proceedings  in  the  Hopkins  Circuit  Court 
or  a  sale  of  the  land,  as  then  authorized  by  chapter  86  of  the  Re« 
vised  Statutes.  In  order  to  obtain  a  sale,  and  by  virtue  of  the 
statute  empowering  the  chancellor  to  adjudge  a  sale  of  realty  be- 
longing to  the  infants,  a  bond  was  executed  by  the  guardian, 
with  the  appellant,  Aaron  Clements,  as  surety,  conditioned 
*'that  til e  guardian  would  legally  account  for  all  moneys  that 
goes  into  his  hands  as  such,  and    that   he   would   faithfully  dis^-. 
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-charge  all  the  duties  imposed  on  iiim  by  the  statute  authorizing 
«uch  a  sale,  or  any  Judgment  or  decree  of  the  court  in  pursuanoe- 
thereof." 

This  bond,  therefore,  made  the  surety  liable  for  all  moneys 
^coming  to  the  hands  of  the  guar^lian  as  such  from  the  sale  of  the 
infant's  land,  and  the  startute  requires  that  the  proceeds  of  the 
-sale  of  the  land  shall  be  paid  over  to  the  guardian.  The  land  was 
«old  as  directed  by  the  judgment,  and  purchased  by  Wra.  South- 
ern, the  guardian,  in  his  own  right  for  $3,000,  and  the  commis- 
sioner reported  that  the  guardian  being  thn  beneficiary  no  bond 
was  required,  evidently  meaning  that  as  the  guardian  was  entitled 
to  the  money  he  required  no  bond.  In  a  few  minutes  after  this 
the  report  of  sale  was  confirmed,  and  a  deed  directed  to  be  made 
to  Southern  in  his  individual  ri^ht.  This,  then,  was  a  confirma- 
tion by  the  court  of  the  act  of  the  commissioner,  and  as  the  guar- 
dian was  entitled  to  the  purchase  money  for  the  benefit  of  his 
wards  (there  being  more  tlian  one),  it  was  useless  to  require  the 
money  to  be  paid  into  court  by  the  guardian  and  tiien  repaid  to 
him.  The  conveyance  cancelled  his  obligation  to  pay,  and  in- 
vested the  guardian  with  the  title  in  his  own  right,  who  after 
this  sold  the  land  for  $2,800.  The  truardian  settled  with  his  ward, 
Henry  Ramsey,  after  he  arrived  at  age.  but  made  no  settlement 
t)f  his  accounts  with  Forest  Ramsey,  who  was  an  infant. 

The  infant.  Forest  Ramsey,  filed  this  petition  in  equity  in  the 
Union  Circuit  Court  by  his  prochein  ami  against  t!ie  guardian 
and  his  sureties,  the  surety  in  the  county  court  bond  and  the 
surety  Clements  in  the  bond  executed  in  tlie  circuit  court  of 
Hopkins  county,  fi)r  tiie  sale  of  the  land,  in  which  the  insolvency 
-of  the  guardian  is  alleged;  tliat  he  had  removed  from  the  State 
without  making  any  settlemerft  of  his  accounts,  and  asking  for  a 
settlement,  and  that  the  lial)ility  of  the  sureties  be  fixed  and  a 
judgment  against  Clements,  the  surety  in  the  circuit  court 
bond,  for  the  int<»rest  of  the  infant  in  the  land,  and  for  all  equit- 
able relief. 

There  was  a  demurrer  to  the  petition,  and  it  is  now  urged  that 
the  infant  plaintiff  had  no  ri«:ht,  by  liis  next  friend,  to  institute 
this  action  against  the  guardian  and  his  sureties  to  require  the 
guardian  to  pay  over  the  money  to  the  next  friend  or  to  the  in-* 
fant.  The  prayer  of  the  petition  in  this  character  of  proceeding 
tsan  not  affect  the  cause  of  action  set  forth  in  the  petition.  Here 
was  an  insolvent  guardian  who  had  left  the  State  without  mak- 
ing any  settlement  of  his  accounts,  leaving  his  sureties,  denying 
any  liability  for  suoh  of  the  ward's  estate,  and  under  such  cir- 
cumstanc'es  a  court  of  equity  has  been  applied  to  so  that  a  settle- 
ment may  be  had  of  the  accounts  of  the  guardian,  and  the  estate 
of  the  infant  secured  or  ascertained  by  determining  the  liability 
of  the  surety. 

The  infant  plaintiff  had  in  fact  no  other  remedy,  and  being 
the  ward  of  the  chancellor  and  deserted  by  his  guardian  it  was 
eminently  proper  that  a  settlement  should  be  had,  and  the  liabil- 
ity of  the  sureties  determined.  The  forum  selected  to  try  the 
question  as  to  the  liability  of  the  guardian  was  the  proper  one, 
and  if  not  no  objection  was  made  t^  the  proceeding  on  that 
ground.  It  is  true  the  next  friend  might  have  been  authorized 
to  sue  at  law.  or  the  surety  entitled  to  a  common  law  verdict, 
bat  no  such  demand  was  made,  and  the  case  beinjr  within  the 
jurisdiction  of  the  chancellor  a  settlement  was  directed  and 
made,  by  which  the  liability  of  the  surety  was  ascertained.  While 
the  chancellor  would  not  direct  the  money  due  by  the  surety  to 
be  paid  to  the  infant  or  to  the  next  friend,  there  is  no  reason 
why  the  surety  should  not  have  been  required  to  pay  the  money 
into  court,  and  in    his   failure   to   do   so  an  ordinary  execution 
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would  have  issued  to  compel  payment;  or  if  the  facts  authorised* 
or  require  it,  a  summary  remedy  by  attachment  to  recover  the- 
debt  upon  the  execution  of  a  bond  of  the  next  friend,  with  the 
money  in  court,  the  chancellor  could  preserve  it  for  the  infant. 

While  this  action  was  pending;  and  when  ready  for  trial  the 
fact  was  suggested  and  shown  of  record  that  the  infant  plaintiffs 
had  arrived  at  age,  and  he  was,  therefore,  permitted  to  prosecute 
the  action  in  his  own  name.  It  is  objected  that  such  a  proceed- 
ing is  making  a  party  plaintiff  to  an  action  without  an  amended 
pleading,  and  no  time  given  the  defendants  to  respond. 

There  was  in  fact  no  party  plaintiff  made  to  the  action.  Forest 
Bamsey  had  been  the  plaintiff  from  its  inception.  He  had  insti- 
tuted the  action  in  his  own  name  by  a  next  friend,  who  stood 
responsible  for  tlie  costs,  but  when  The  arrived  at  age  the  next 
friend  was  no  longer  a  necessary  party, and  the  action  abated  in  fact 
as  to  him  and  proceeded  to  judgment  in  the  name  of  the  real  plain- 
tiff, and  with  whom  the  litigation  had  been  had  from  the  bringing- 
of  the  action  up  to  the  rendering  of  the  judgment.  It  isjargued, 
however,  that  as  the  infant,  when  he  instituted  the  act  on,  had 
no  right  to  a  judgment  for  the  money,  that  his  arrival  at  age  did 
not  enlarge  his  rights. 

The  only  reason  tlie  infant  was  not  entitled  to  a  judgment  con- 
sisted in  the  fact  that  at  law  and  in  enuity  he  was  regarded  as 
incapable  of  managing  his  estate,  and  the  chancellor,  instead  ot 
placing  it  in  his  hands,  wouid  have  placed  it  with  his  commis- 
sioner to  loan  out  or  permitted  the  prochein  ami  to  hold  it  for^ 
the  infant  upon  his  giving  bond  and  surety. 

If  the  chancellor  could  direct  its  payment  by  the  surety  foi^ 
that  purpose,  we  perceive  no  reason  why  he  could  not  direct  it& 
payment  to  the  infant  on  being  satisfletl  the  disability  no  longer 
existed.  The  action  had  been  progressing  all  the  while  in  the 
name  of  Forest  Ramsey,  and  the  defense  had  every  opportunity 
of  making  any  defense  that  he  could  have  made  if  Forest  Ramsey 
had  been  an  adult,  and  instituted  tlie  action  as  such. 

The  case  of  Irvin  v.  McDowell,  cited  by  counsel  for  the  appel-^ 
lant,  and  reported  in  4  Dana,  — ,  has  no  application  to  this  case.. 
In  that  case  the  guardian  and  ward  undertook,  in  the  year  1818, 
to  sell  the  land  of  the  ward,  and  when  sold  the  guardian  receiv- 
ing the  money,  the  ward  attempted  to  make  the  sureties  of  the 
guardian  resnonsible.  Tlie  guardian  nor  ward  had  the  right  trw 
sell  the  land.  The  guardian  had  the  right  to  the  rents  and 
profits,  nothing  more.  The  sale  by  the  guardian  was  not  au- 
thorized by  law,  nor  was  it  an  official  act.  In  the  present  case  the 
chancellor  adjudged  the  sale  under  the  statute,  and  the  bond 
signed  by  the  appellant,  (-lement,  executed  to  secure  the  infant 
in  the  purchase  money.  This  was  the  prime  object  in  securinar 
the  bond,  and  without  it  the  chancellor  would  not  have  adjudged 
a  sale.  The  purchase  was  made  by  the  guardian  in  his  own 
right.  Having  been  made  by  the  guardian  the  chancellor  could 
have  refused  to  confirm  the  sale.  He  saw  proper  to  confirm  it, 
and  directed  a  deed  made  to  him  by  the  commissioner.  That 
deed  invested  him  with  title,  and  where  he  sold  to  a  third  party 
the  latter  held  it  against  the  infant  and  all  others  claiming  under 
him.  The  sale  was  not  void.  The  infant  had  no  right  of  elec-^ 
tion,  because  the  land  had  been  sold  to  an  innocent  party  by  one 
invested  with  a  perfect  title.  If  the  infant  could  elect,  he  has 
elected  to  recover  the  purchase  money.  This  secures  to  the  guar-v 
dian  and  surety  relief  from  any  further  litigation  with  reference 
to  the  land  or  its  proceeds.  Tne  fact  that  years  before  the  ap-- 
pointment  of  Southern  as  guardian  some  one  else  had  been  ap-^ 
pointed  and  never  removed  does  not  render  the  bond  executed  by- 
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Clements  void  or  release  him  from  responsibility.  The  bond  is 
binding  on  the  principal  and  surety,  and  the  mode  of  release  is 
to  pay  the  appellee  his  monev.  (Cotton,  Guardian  v.  Wolf,  14 
Bush.  288.)  ^  " 

Judgment  affirmed. 


YORK -v.  STEELE. 

(Filed  May  14,  1887— Not  to  be  reported.) 

^Ejectment— Transfer  to  equity— It  was  error  to  transfer  this  aoti on  of  eject- 
tn«*Dt  to  equity  atrainst  t\te  objeotiona  of  the  defendant.  The  mere  fact  that? 
tbe  mode  of  holding  or  the  evidence  of  title  is  set  out  in  the  pleadings,  either 
hy  the^one  Ride  or  the  other,  does  not  convert  such  an  action  Into  an  equi- 
table proceeding. 

E.  F.  Dulin  and  R.  D.  Davis  for  appellant. 

Wm.  Bowling  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opiuion  of  the  court  by  Chief  Justice  Pryor. 

The  only  question  involved  is  as  to  the  ownership  of  the  flfty- 
three  acres  of  land. 

The  appellee  instituted  an  action  of  ejectment  for  its  recovery, 
and  the  appellant  pleaded  title  in  himself.  The  issue  Was  purely 
legal,  and  the  mere  fact  that  the  mode  of  holding  or  the  evidences 
of  title  was  set  out  in  the  pleading  either  by  the  one  side-or  the 
other  did  not  convert  the  action  into  an  equitable  proceeding. 

Th«  issue  remained  the  same.  The  appellee  must  show  title. 
The  case,  therefore,  should  not  have  been  transferred  to  equity 
against  the  objections  of  the  appellant.  He  was  entitled  to  a  trial 
by  jury  of  the  legal  issue. 

Judgment  reversed  for  proceedings  consistent  with  this  opinion. 


STAMPER  V,  THE   CENTRAL  KENTUCKY   LUMBER  ANI> 

MINING  CO. 

(Filed  May  19,  1887.) 

1.  Venue  of  actions— An  action  by  a  vendee  to  recover  for  a  deficit  in  land 
ifl  transirory.  and  may  be  instituted  in  any  coanty  where  the  defendant  ia 
9erv«Hi  with  process. 

2.  SauiH— A  sold  to  B  land  situated  In  Perry  county.  B  sold  the  same 
land  10  C.  Ther^  l)eing  a  deficit,  C  instituted  this  action  apainst  A  and  B 
In  the  Clark  Circuit  Court  to  recover  therefor,  B  having  assigned  to  C  his 
claim  Qgiiinst  A.  Process  was  served  on  B  in  Clark  county  and  on  A  in 
lietoher  county,  where  he  resided.  .Tudgment  by  default  was  rendered 
against  A,  who  appeals.  Held— That  the  service  of  process  on  B  in  Clark 
oonnty  gave  the  Clark  Circuit  Court  jurisdiction  of  the  action  against  him, 
but.  the  service  of  process  on  A  in  Letcher  county  did  not  confer  jurisdiction 
B8  to  htm,  and  the  judgment  against  him  was  roid.  ^he  assignment  by  B 
to  C  of  the  former's  claim  against  A  did  not  confer  a  jurisdiction  over  A 
that  would  not  have  applied  if  B  himself  had  instituted  the  action. 

8.  An  appeal  can  not  be  prosecuted  from  a  void  judgment  until  there  hna 
first  been  a  motion  in  the  court  below  to  set  aside  the  judgment. 
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John  L.  Scott  for  appellant. 

W.  M.  Beckner  and  C.  H.  Stoll  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellees,  Stewart,  <fec.,  purchased  of  the  appellant, 
Stamper,  a  large  tract  of  land  in  the  county  of  Perry,  for  which 
they  paid  him  the  sum  of  5,(XK1,  the  tract  supposed  to  contain  sev- 
eral thousand  acres  more  land  than  \vas  found  to  be  in  the  bound- 
ary when  the  survey  was  made.  A  deed  was  made  by  Stamper, 
Hnd  his  vendees  placed  in  possession.  Stewart  after  this  sold 
the  same  land  to  his  co-appellee,  the  Central  Kentucky  Lumber 
and  Mining  Company,  for  $7,500,  and  by  the  terms  of  the  sale  a 
survey  was  accordingly  made,  and  there  being  a  deficit  of  several 
thousand  acres  this  action  was  brought  by  the  appellee  to  recover 
its  purchase  money  by  reason  of  the  deficft,  and  an  attachment 
obtained  against  Stewart  and  Stamper  on  the  ground  that  they 
had  not  sufficient  property  to  satisfy  the  demand,  and  its  claim 
would  be  endangered  by  delay.  Stewart  was  served  with  pro- 
cess in  the  county  where  the  action  was  instituted,  and  Stamper 
with  process  in  Jietcher  county,  whore  he  lived,  and  the  attach- 
ment levied  on  his  land.  Stewart  answered  ,  admitting  the  grounds 
of  the  attachment,  or  they  were  conceded  to  be  true  on  an' agreed 
state  of  facts,  and  Stamper,  rhe  appellant,  failing  to  answer,  a 
judgment  by  default  was  rendered  against  him,  and  his  land  in 
Ijetchor  solcl  to  satisfy  the  demand  of  the  lumber  and  mining 
company  against  Stewart. 

The  appellant.  Stamper,  brinjrs  the  case  here,  insisting  that  the 
Clark  Circuit  Court  had  no  jurisdiction  to  render  the  judgment 
against  him  because  is  was  in  fact  an  action  affecting  land,  and, 
therefore,  local. 

The  action  to  recover  for  the  deficit  was  a  transitory  action,  and 
could  have  been  instituted  in  any  county  where  the  defendant 
was  seryed  with  a  summons,  and,  therefore,  the  Clark  Circuit 
Court  had  jurisdiction  to  hear  the  complaint  of  the  lumber  and 
mining  company  against  Stewart,  as  he  was  served  in  the  county 
wht're  the  suit  was  brought,  but  as  to  Stamper  the  facts  present 
a  different  state  of  case.  The  conveyance  by  Stamper  to  Stewart* 
had  been  accepted  and  was  entirely  independent  of  the  transac- 
tion between  Stewart  and  the  lumber  and  mining  company. 
The  sal  3  to  the  company  by  Stewart  vested  in  the  former  no 
right  of  action  as  against  Stamper. 

It  is  said,  however,  that  Stewart  assigned  to  the  lumber  and 
minihg  company  the  benefit  of  his  claim  against  Stamper,  and, 
therefore,  the  company  could  sue  Sewart,  its  vendor  and  as- 
signor in  Clark  county,  and  make  Stamper,  who  was  liable  to 
Stewjirt,  a  party  to  the  action.  Stewart  would  have  been  com- 
pelled tp  serve  Stamper  with  process  in  the  county  where  the 
•suit  was  brought,  and  if  so  we  can  not  well  see  how  his  assignment 
to  some  one  else  could  confer  jurisdiction  over  the  appellant  that 
-could  not  have  applied  if  Stewart  himself  had  instituteil  the 
action. 

Suppose  Stewart  had  made  his  answer  a  cross  petition  agf^inst 
Stamper,  asking  that  if  a  recovery  is  obtained  against  him  that 
he  have  a  judgment  over  against  Stamper  for  the  benefit  of  his 
<Stweart'8)  vendee,  could  it  be  maintained  that  a  service  of  pro- 
cess in  Letcher  would  have  given  the  Clark  Circuit  Court  juris- 
diction to  render  a  judgment  by  default  against  Stamper?  We 
think  not.     The  Code  provides  that  **an  action  (other  than  those 
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made  local)  may  be  brousrht  In  any  county  in  which  the  defend- 
ant, or  in  which  one  of  several  defendants,  who  may  be  properly 
Joined  as  such  in  the  action,  resides  or  is  summoned/'  (Section 
18.)  Section  79  provides  that**  in  an  action  brought  against  a 
single  defendant  there  shall  be  no  judgment  against  him  unless 
he  be  summoned  in  the  countj'  wherein  the  action  is  brought,  or 
unless  he  reside  in"  such  cjiunty  when  the  action  is  brought  and 
be  summoned  elsewhere  in  the  State,  or  unless  he  make  defense 
to  the  action  l^efore  objecting  to  the  jurisdiction  of  the  court. '' 
TPhis  can  be  considered  as  an  action  only  so  far  as  the  recovery 
against  Stamper  is  concerned  by  his  vendor,  Stewart,  against 
him,  instituted  in  Clark  county,  with  service  of  a  summons  in 
Letcher  county. 

The  judgment  is  void  as  to  Stamper,  and  should  be  so  treated. 
This  court  can  not  reverse  tiie  judgment  because  no  motion  was 
made  in  the  court  below  to  set  it  asid',  as  it  is  provided  by  sec- 
tion 768  of  the  ('ode  a  void  judgment  can  not  be  modified  or  re- 
versed until  a  motion  to  set  aside  or  modify  the  judgment  shall 
have  been  ihade  in  the  inferior  court  and  overruled. 

The  appeal  is,  thert*forv\  dismissed  without  prejudice. 


CHESAPEAKE,  OHIO  &  SOT'THWESTERN  R.  R.  CO.  v. 

GRIEST. 

(Filed  May  19,  1887.). 

1.  Cnrporations— When*  one  onrpnratlon  spUs  to  another  all  its  property, 
Tranphises.  ftc. .  nn(i»*r  HUthtirity  oo»if*-rii»d  by  its  chartiT,  the  hcwui  llde  pur- 
chaser for  value  t-*ikes  th«  property  fn-e  fioin  ihe  claiiiis  of  creditors  of  the 
vendor  who  have  no  Uhd  upon  the  piopeny,  jusc  as  if  it  were  an  individual 
tmDsncti(*n. 

2.  S'line— Whi^re  the  purchasing  rorporntion  undfrtakes  to  pay  "nil  current 
ind«*ht«dneRs"  incurred  by  the  vendor  in  the  operation  of  its  railn-ad,  the 
tsontractinff  corporations  being  mih-ond  companies,  even  if  che  conrraot  can 
be  ooDsrraed  to  render  the  purchaser  liable  for  a  lort  i^ouiniirted  by  the  ven- 
dor In  the  operation  of  its  road,  the  claim  must  fii>t  be  reduced  to  judgment 
in  au  action  against  the  vendor,  the  corporation  which  conimittt^d  the  toi  t. 

3.  Same— When  a  oorporaiion  has  sold  all  its  i.mperty,  franchises,  etc.,  and 
thus  in  eflFeot  been  dissolved,  the  creditors  of  the  corporal  ion  may  enforce 
tbeir  demands  in  a  court  of  equity,  the  proceeds  of  the  rroperty  beirg  le- 
l^arded  as  assets  in  the  hands  of  stockholders  for  the  pa>inent  of  debts. 

Holmes  Cummins,  Wm.  Willson,  J.  P.  Hobson  and  P.  H.  Darby 
for  appellant. 

Matt  O'Doherty*  R-  C.  Davis  and  C.  D.  Walker  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant,  William  F.  Griest,  while  in  the  employ  of  the 
Paducah  &  Elizabethtown  Railroad  Company,  and  running  one 
of  it.s  excursion  trains  from  Cecelia,  in  Hardin  county,  to  the 
city  of  Paducah.  was  severely  injured  l)y  the  collision  of  the  en- 
gine with  horses  upon  the  track,  by  which  the  engine  ran  off  the 
roadbed,  capsized,  crushing  and  wounding  him  in  a  frightful 
manner..  He  instituted  this  action  against  the  Chesapeake,  Ohio 
A  Southwestern  Railroad  Company  and  the  Elizabethtown  & 
Padacah  Railroad  Company,  alleging  in  substance  that  the  in- 
jury resulted  from  insufficient  air  brakes  that  were  defective,  and 
so  imown  to  the  defendants  and  unknown   to  the  plaintiff,  and 
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which,  if  in  proper  condition,  would  have  enabled  him  to  check 
the  train  and  prevent  the  injury.  His  claim  for  damages  was 
allowed  to  the  extent  of  $10,000  against  the  Chesapeake,  Ohio  Ss 
Southwestern  Railroad  Company  alone,  the  Elizabethtown  & 
Paducah  Bailroad  Company  not  being  served  with  process  or  ap- 
pearing in  the  action. 

The  Chesapeake,  Ohio  &  Southwestern  Bailroad  Company  waa 
incorporated  in  the  month  of  January,  in  the  year  1882,  and  the 
accident  resulting  in  injuring  the  plaintiff  occurred  in  July,  1881. 

The  claim  against  this  corporation  is  attempted  to  be  main^ 
tained  on  the  idea  that  by  its  charter  and  the  contract  by  which 
it  became  the  owner  of  the  Paducah  &  Elizabethtown  Railroad 
Company  the  two  were  consolidated  and  constituted  the  one  cor- 
poration; and  further,  that  by  the  terms  of  the  purchase  the  pres- 
ent appellant  undertook  to  discharge  all  the  liabilities  of  thft 
Elizabethtown  &  Paducah  Railroad  Company. 

A  demurrer  was  filed  to  the  petition  on  the  ground  that  it  pre- 
sented no  cause  of  action  against  the  appellant,  and  the  demurrer 
overruled.  An  answer  was  then  filed  to  the  petition,  (he  first  par- 
agraph of  which  denied  any  respoiisibility  for  the  tort  complained 
of,  or  for  any  personal  injury  to  the  employes  while  engaged  in 
the  service  of  the  Elizabethtown  &  Paducah  Railroad  Company, 
maintaining  that  the  agreement  by  which  it  became  the  owner  of 
the  last-named  corporation  was  a  deed  of  bargain  and  sale  en- 
tered into  by  both  corporations  under  their  respective  charters,. 
The  identical  question  in  fact  is  made  by  this  paragraph  of  the 
answer  that  was  raised  by  the  demurrer  to  the  petition. 

We  must  look  to  the  wi^iting,  therefore,  by  which  the  appellant 
acquired  the  Elizabethtown  <fe  Paducah  Railroad  to  determine 
the  liability  of  the  one  for  all  the  debts  and  liabilities  of  the 
other.  The  facts  alleged  in  the  petition  constitute  a  cause  of 
action  against  the  Elizabethtown  <fe  Paducah  Railroad  Company, 
and  if  the  appellant  is  liable  in  this  case  it  must  be  by  reason  of 
the  contract  between  the  two  corporations 

The  deed  of  bargain  and  sale  recites  that  **the  one  has  bar- 
gained and  sold,  and  by  these  presents  doth  grant,  bargain  and 
sell,  alien,  convey  and  confirm  unto  the  Chesapeake,  Ohio  &. 
Southwestern  Railroad  Company  all  the  railroad  and  its  proper- 
ties, naming  them  specifically,  to  have  and  to  hold  in  fee,  in- 
cluding all  debts,  dues  and  demands  of  whatever  nature,  due  or 
to  become  due  to  it,  and  all  the  rights,  privileges  and  franchisea 
belonging  to  or  appertaining  to  the  Elizabethtown  &  Paducah 
Railroad  Company." 

The  consideration  for  the  sale  was  over  $70, (XX)  in  money,  and 
$2.853, 0(X)  in  negotiable  bonds,  and  the  assumption  of  certain 
mortgage  liens  that  were  upon  the  road;  and  further,  the  appel- 
lant '•  bound  itself  to  pay  ail  sums  lawfully  due  for  taxes,  and  all 
current  Indebtedness  incurred  by  the  party  of  the  second  part  in 
the  operation  of  the  said  railroad  and  property.'' 

The  Elizabethtown  &  Paducah  Railroad  Company  was  au- 
thorized by  its  charter,  with  the  assent  of  a  majority  in  value  of 
the  stock  of  the  company,  to  sell  or  lease  its  road,  and  the  power 
to  purchase  was  conferred  on  the  appellant,  so  no  obstacle  ex- 
isted to  the  consummation  of  such  a  transaction  but  the  consent 
of  the  stockholders  as  provided  by  the  several  charters.  That 
consent  was  obtained,  and  the  legal  effect  of  the  agreement  waa 
to  transfer  to  the  appellant  all  the  rights,  property,  etc.,  of  the 
Elizabethtown  &  Paducah  Rai.road  Company  free  from  the 
claims  of  creditors 

It  was  a  bona  fide  purchaser,  paying  full  value  for  the  road,  at 
least  the  validity  of  the  transaction  is  nowhere  assailed,  and  in 
such  a  state  of  case  we  are  aware  of  no  rule  of  law  or  equity  that 
would  follow  the  property  in  the  hands  of  a  bona  fld^^purchase^ 
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for  the  benefit  of  a  creditor  who  has  no  lien  by  law  or  contract 
as  ai^ainst  it  on  the  property  sold. 

If  the  corporation  had  but  changed  its  name,  with  the  same  stock- 
holders or  with  additional  stockholders,  it  would  be  regarded  as. 
the  same  corporation^  Here,  however,  is  a  great  line  of  railroad, 
incorporated  under  the  name  of  the  Ohosapeake,  Ohio  &  South- 
western  Bailroad  Company,  with  responsibilities  greater  than 
those  belonging  to  the  corporation  whose  property  has  been  pur- 
chased by  it;  with  different  stockholders,  and  property  rights- 
that  were  before  and  after  the  purchase  disconnected  from  the- 
interest  of  stockholders  in  the  corporation  purchased,  and  it  can 
not  be  well  argued  that  the  two  have  consolidated,  or  have  each 
a  common  interest  in  the  appellant.  No  stockholder  in  the  Eliza- 
bethtown  <fe  Paducah,  Railroad  Company  held  stock  as  such  in 
the  Chesapeake,  Ohio  &  Southwestern  Kailroad  Company,  but  on 
the  contrary  the  stockholders  in  the  Elizabethtown  &  Paducaik 
Railroad  Company  were  paid  off  in  bonds  by  the  appellant,  ex- 
tinguishing the  existence  of  all  the  property  riglits  of  the  latter 
company,  and  in  fact  it  may  b^  s  lid  to  have  no  longer  an  existence- 
except  for  the  purpose  of  winding  up  the  affairs  of  the  company. t 

A  creditor  of  the  corporation,  whether  from  an  express  or  im- 
plied contract,  subjects  himself  when  dealing  with  it  to  the 
powers  conferred  by  the  charter. 

If  the  power  to  sell  is  given  by  the  terms  of  the  grant  the  pur- 
chaser for  value  holds  the  property  as  if  it  had  been  an  individ- 
ual transaction.  There  is  no  reason  for  making  the  distinction, 
and  the  rule  in  individual  transactions  should  apply  as  between' 
corporations*where  the  power  to  sell  and  purchase  is  conferred 
by  the  charter.  While  a  dissolution  of  a  corporation  would  en- 
title the  creditors  to  enforce  their  ^lemands  in  a  court  of  equity, 
or,  where  there  is  a  consolidation,  to  follow  the  assets  of  their 
debtor  in  the  consolidated  company,  still  where  there  is  a  sale  of 
the  corporate  property  it  passes  the  title  as  to  all,  in  the  absence 
of  some  reservation  in  the  charter  protecting  the  rights  of  cred- 
itors.    (Morawetz  on  Private  Corporations,  567,  668,  569.) 

Where  the  corporation  is  dissolved  or  is  consolidated  the  assets 
of  the  company  is  a  trust  fund  for  the  payment  of  its  debts,  and 
may  be  reached  by  a  court  of  equity. 

what,  then,  is  the  remedy  of  the  appellee  in  this  case  in  the 
event  he  is  entitled  to  a  Judgment  against  the  Elizabethtown  & 
Paducah  Bailroad  Company? 

If  a  sale  in  good  faith  has  been  made  to  the  appellant,  and  that 
is  not  questioned,  the  stockholders  of  the  Elizabethtown  &  Pa- 
ducah Bailroad  Company,  having  received  a  consideration  for 
their  stock,  would  scarcely  be  permitted  to  hold  the  proceeds  in 
their  pockets  atid  the  debts  of  the  corporation  left  unpaid.  An 
equivalent  has  been  paid  by  the  appellant  in  money  and  bonds. 
that  have  passed  to  the  stockholders  of  the  old  corporation.  This. 
must  be  regarded  as  assets  for  the  payment  of  debts,  if  not  already 
appropriated  in  that  way. 

This  court  held,  in  thecase  of  Smith  &  Davis  v.  Gower,  2  Duvall, 
17,  that  where  the  property  and  franchise  of  a  railroad  company 
had  been  sold  under  a  mortgage,  that  the  liabilities  of  the  cor- 
poration still  existed,  and  the  corporation  still. lived,  at  least  for 
the  payment  of  its  debts. 

It  is  urged,  however,  that  the  appellant  undertook  to  pay  the 
current  Indebtedness  incurred  by  the  Elizabethtown  &  Pad\icah 
Bailroad  in  running  its  road,  and  that  this  embraced  the  tort 
complained  of  or  the  liability  of  the  company  to  the  appellee 
under  its  implied  contract  to  furnish  safe  machinery  in  operat- 
ing the  road. 

In  the  case  of  Coggin  v.  The  Central  Bailroad  Company,  62: 
Ga.,  686,  where  the  one  company  absorbed  the  former,  one^ai  the^    j 
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provisions  of  the  act  was  that  the  living  corporation  should  di«- 
«harge  all  the  contracts  of  the  extinct  corporation.  There  the 
court  permitted  the  injured  party  to  sue  for  a  tort  and  to  recover 
on  the  agreement  to  pay  all  the  debts,  the  reasoning  being  based 
■on  some  provision  of  the  CJode  in  which  the  word  debts  was  used, 
the  court  saying  that  there  was  a  strong  probability  that  the 
word  was  intended  to  embrace  liabilities  of  all  classes,  torts  in- 
<?luded. 

Whether  the  words  **^o  pay  all  current  indebtedness  in  operat- 
ing the  road''  embraces  such  a  tort  as  is  complained  of  in  this 
case  is  not  necessary  to  be  determined,  as  we  think  it  evident 
that  before  such  a  recovery  could  be  had  some  claim  should  be 
established  against  the  party  or  corporation  committing  the  in- 
jury. If  we  could  construe  the  words  current  indebtedness  as  mean- 
ing what  the  appellee  insists  it  does  mean,  we  are  not  disposed 
to  adjudge  that  an  action  for  negligence,  in  which  punitive  as 
well  as  compensatory  damages  can  be  recovered,  may  be  main- 
tained against  one  not  in  existence  when  the  tort  was  committed. 

This  action  should  have  l)een  prosecuted  against  the  Paducah 
*&  Elizabeth  town  Railroad  Company  for  the  purpose  of  establish- 
ing the  claim,  and  then   the   equity  of   the   appellant   as   against 
the  stockholders  of  that  corporation,  or  the  claim,  if  any,  against 
the  present  appellant  could  be  asserted. 

The  case  of  Powell  v.  Tlie  Northern  Missouri  Railroad  Com- 
pany, 42Mo.,.  6H,  was  a  case  where  seversal  lailroad  companies 
were,  by  an  act  of  the  legislature,  merged  into  one,  and  consti- 
tuted one  body  under  the  name  of  one  of  them.  It  was  there 
held  that  where,  by  the  terms  of  the  deed,  the  first*  corporation 
was  extinguished,  and  the  second  only  continued  to  exist,  the 
case  was  not  one  of  consolidation  or  amalgamation.  There  the 
one  corporation  was  authorized  by  a  majority  in  interest  of  its 
stockholders  to  transfer  its  effects,  assets,  rights  and  privileges 
to  the  North  Missouri  Railroad  C'ompany,  and  upon  such  trans- 
fer the  company  was  to  cease  to  exist,  and  the  road  thenceforth 
to  be  styled  the  West  Branch  of  the  Nbrth  Missouri  Railroad, 
their  franchise  to  be  completely  vested  in  the  North  Missouri 
Railroad  Company,  etc. 

It  was  there  said  that  the  one  corporation  was  absolutely  ex- 
tinguished. It  was  a  matter  of  contract  and  made  upon  a  val- 
uable consideration  to  a  bona  fide  purchaser,  and  that  while  a 
court  of  equity  will  not  allow  a  corporation  to  give  away  its 
property  to  the  prejudice  of  creditors,  it  will  not  follow  the  prop- 
erty into  the  hands  of  bona  fide  purchasers.     (20  Ind.,  463.) 

In  this  case  the  appellee  is  proceeding  on  the  theory  that  the 
Elizabeth  town  &  Paducah  Ttailroad  no  longer  exists;  that  its 
property  and  franchise  have  passed  to  the  appellant  by  the  deed 
filed  with  the  petition.  It  has  no  interest  in  common  with  the 
appellant,  nor  have  any  of  its  stock liolders  any  stock  in  the  new 
company,  and  the  fact  that  the  president  of  the  appellant  was 
the  owner  of  most  of  the  stock  in  the  Elizabethtown  &  Paducah 
Road  can  not  have  the  effect  of  making  a  new  and  distinct  cor- 
poration, that  is  a  purchaser  for  value,  liable  for  its  debts  except 
as  made  so  by  the  terms  of  the  sale. 

We  do  not  mean  to  adjudge  that  one  corporation  can  be  re- 
lieved of  its  liaiblity  l\v  passing  its  property  over  to  some  other 
•company,  or  that  a  creditor  is  deprived  of  his  rights  as  such  in 
a  case  where  the  company  liable  to  him  consolidates  "with 
another.  The  right  to  consolidate  can  not  be  prevented  by  the 
creditor,  but  he  may,  in  such  a  case,  have  the  assets  applied  by 
a  court  of  ec^uity  to  the  payment  of  his  debt,  because  in  effect 
the  corporation  is  dissolved. 

The  creditor,  in  the  event  the  agreement  of  consolidation  bound 
vthe  consolidated   company   to   pay   the   debt,  could   net   be  com* 
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polled  to  accept  the  agreement  and  thereby  destroy  his  right  ta 
look  to  his  own  debtor,  and  as  said  in  Morawetz  it  has  some^ 
times  been  held  that  when  a  new  company  is  formed  by 
consolidation  of  several  companies  it  thereby  impliedly  assumes 
debts  and  obligations  of  the  old.  Bqt  this  doctrine  is  not  uni- 
versally accepted,  and  there  seems  to  be  no  sufficient  reason  for 
implying  such  an  assumption  of  liabilities,  particularly  as  credi* 
tors  are  not  compelled  to  accept  the  same/    (Morawetz  on  Copor* 

ations,  558.) 

In  the  present  case  it  is  apparent  that  there  was  an  absolute 
sale  of  the  Elizabetlitown  &  Paducah  Railroad,  and  the  action 
should  have  b^en  prosecuted  to  judgment  against  the  latter  com- 
pany. The  demurrer  by  the  appellant  should  liave  been  sustained. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with, 
directions  to  sustain  the  demurrer. 


ANDERSON  v.  WINFREE. 
(Filed  May  19,  1887.) 

1.  Kleotlnns— Undpr  the  provision  of  the  Constitution,  whioh  declares  that 
"laws  shall  be  nmdf  to  exclude  from  office  and  from  snfTrage  those  who  shall 
thereafter  be  convicted  of  bribery,  pf-rjury,  forgery,  or  other  crimes  or  high 
misdemeanors,"  the  legislature  has  the  power  to  pass  laws  excluding  fi*om 
Buffmge  not  only  those  who  may  be  convicted  of  crimes  by  the  common  law> 
bat  those  who  may  be  convicted  of  any  other  crime  or  high  misdemeanor. 

2.  Same— One  who  has  been  convicied  of  grand  larceny  Is  deprived  of  the 
right  to  vote  by  virrue  of  the  statute,  whioh  provides  that  '*any  person  con- 
victed of  roljbery,  forgery,  counterfeiting,  or  any  other  crime,  shall  forfeit 
^is  right  of  suffrage  and  right  to  hold  office."  The  expression  or  other  like 
crime,"  includes  all  crimes  not  previou««ly  specified  which  are  inconsistent 
with  the  common  principles  of  honesty  and  huninnity,  and  convict  the  per- 
petrator of  degredatian,  depravity,  and  moral  turpitude. 

3.  Same— Where  the  elector  casts  his  vote  by  s*ciet  ballot,  which  is  fatally 
defective,  he  ought  not.  to  be  permitt*»d  to  testify  that  he  voted  the  particu- 
lar ballot  and  Intended  it  for  a  particular  candidate,  but  where  the  vole  is 
viva  voce,  and  the  clerk  makes  a  mistake  in  recording  it,  evidence  to  show 
for  whom  the  vote  was  cast  should  be  admitted,  and  the   mistake  corrected. 

4.  Same — Mere  irregularity  on  the  part  of  election  officers,  or  their  omis- 
sion to  observe  some  merely  directory  provision  of  the  law,  will  nut  vitiate 
the  poll. 

5.  Same— Where  the  statut'C  simply  provides  that  certain  acts  or  things 
shall  be  done  within  a  particular  time  or  in  a  particular  manner,  and  does 
not  declare  that  the  performance  is  essential  to  the  validity  of  the  election, 
they  will  be  regarded  as  merely  directory  unless  they  affect  the  actual  merits 
of  the  election. 

Votes  were  cast  within  voting  hours,  hut  before  the  clerk  and  judges  were 
sworn.  The  clerk  and  one  of  the  judges  were  present.  After  these  officers 
bad  been  sworn  they  ratified  and  certified  those  votes.  Held— That  the 
merits  of  the  election  were  not  affected,  and  that  the  votes  were  properly 
counted. 

John  Feland  &  Son,  A.  H.  Clark  and  James  Breathitt  for  ap- 
pellant. 

B.  T.  Petrie  and  Joe  McCarroU  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 


Digitized  by  VjOOQ IC 


182  ANDEESON  V.  WINFEEE. 

The  appellant,  A.  H.  Anderson,  and  the  appellee,  W.  P.  Win- 
free,  were  opposing  candidates  for  the  office  of  county  judge  of 
■Christian  county  at  the  August  election,  1886. 

The  election  comparing  board  of  the  county  found  that  the  ap- 
pellant, Anderson,  received  three  thousand  and  ninety-flve  votes 
at  said  election  for  the  office  of  county  judge,  and  that  the  ap- 
pellee, Winfree,  received  three  thousand  and  sixty-flve  votes  for 
the  same  office,  making  a  majority  of  thirty  votes  for  the  appel- 
lant, Anderson,  which  entitled  him,  according  to  the  face  of  the 
Teturns.  to  a  certificate  of  election,  which  he  received. 

The  appellee,  Winfree,  contested  the  appellant's  right  to  the 
office  upon  the  ground  that  a  large  number  of  illegal  votes  were 
cast  and  counted  for  the  appellant  at  said  election;  that  some 
were  not  citizens  of  the  State;  some  had  not  resided  in  the  State 
a  sufficient  length  of  time  to  entitle  them  to  vote;  some  were 
nonresidents  of  the  county;  some  were  nonresidents  of  the  vari- 
ous voting  precincts  in  which  they  voted.  He  also  relied  upon  the 
fact  that  between  sixty  and  seventy  persons  voted  for  the  appel- 
lant in  the  two  Hopklnsville  voting  precincts  who  were  nonresi- 
dents of  said  district. 

The  appellant,  Anderson,  denied  these  several  grounds  of  chal- 
lenge, and  alleged  that  a  large  illegal  vote  was  cast  for  the  ap- 
pellee at  said  election,  on  substantially  the  same  grounds  as 
those  urged  by  the  appellee. 

The  case  was  heard  by  the  county  contesting  board,  which  de- 
cided that  thirty-eight  of  the  votes  cast  for  appellant  at  the  elec- 
tion were  illegal;  and  also  decided  that  twenty-three  of  the  votes 
<;ast  for  appellee  at  said  election  were  illegal.  And  these  re- 
spective numbers  being  deducted  from  the  whole  number  of  votes 
cast  for  each  candidate  elected  the  appellant  by  a  majority  of 
fifteen  votes. 

The  appellee  appealed  to  the  circuit  court. 

The  case  was  elaborately  prepared  in  the  circuit  court  by  both 
sides,  and  the  learned  judge  of  that  court,  after  hearing  all  of 
the  evidence  in  tlie  ease,  by  a  learned  and  exhaustive  opinion 
covering  all  tlie  questions,  both  of  law  and  fact  in  the  case,  de- 
cided that  the  apellant  only  received  three  thousand  and  forty- 
four  votes  at  said  election,  the  remaining  fifty- one  votes  cast  for 
him  being  illegal;  that  the  appellee  received  at  said  election 
three  thousand  and  forty-seven  legal  votes,  the  remaining  eigh- 
teen votes  cast  for  him  being  illegal;  and  that  the  appellee  was 
•elected  to  the  office  of  county  judge  by  a  majority  of  three  votes. 

From  that  judgment  the  appellant,  Anderson,  has  appealed  to 
this  court. 

The  appellant's  counsel  complains  here,  first,  that  the  lower 
<!Ourt  prred  in  sustaining  the  challenge  to  the  votes  of  Warner 
Duguid  and  Jack  Smith,  who  voted  for  the  appellant,  which 
<'hallenge  was  sustained  upon  the  ground  that  they  had  been  pre- 
viously convicted  and  sent  to  the  penitentiary  of  this  State  upon 
a  charge  of  grand  larceny. 

By  section  4,  article  8  of  the  State  Constitution  it  is  provided: 
**Laws  shall  be  made  to  exclude  from  office  and  from  suffrage 
those  who  shall  thereafter  be  convicted  of  bribery,  perjury,  for- 
gery or  other  crimes  or  hjgh  misdemeanors." 

Pursuant  to  this  provision  of  the  Constitution  section  15,  article 
12,  chapter  88  of  the  General  Statutes,  declares:  "Any  person 
convicted  of  robbery,  forgery,  counterfeiting  or  perjury,  or  other 
like  crime,  shall  forfeit  his  right  of  suffrage  and  right  to  hold 
office." 

The  contention  of  appellant  is  that  the  crime  of  ^rand  larceny 
is  not  like  any  of  the  ciimes  named  in  the  statute,  not  even  that 
of  robbery.     We  can  not  agree  to  this  proposition. 
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'*  Larceny  or  theft"  at  comomn  law,  as  defined  by  Blackstone, 
book  4,  page  229  of  his  Commentaries,  **is  distinguished  into 
two  sorts:  The  one  called  simple  larceny  or  plain  theft,  unaccom- 
panied with  any  other  atrocious  circumstances;  and  mixed  or 
compound  lai'ceny,  which  includes  in  it  the  aggravation  of  tak- 
ing from  one's  house  or  person." 

•'Simple  larceny,  then,  is  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another." 

'* Mixed  or  compound  larceny  is  such  as  has  all  of  the  proper- 
ties of  the  former— simple  larceny— but  is  either  accompanied 
with  either  one  or  both  of  the  aggravations  of  taking  from  one's 
house  or  person."     (See  page  239.) 

••Larceny  from  the  person  is  either  by  privately  stealing  from 
9i  man's  person  or  by  picking  his  pocket,  or  by  open  and  violent 
-assault."     (See  page  240.) 

"Open  and  violent  larceny  from  the  person  or  robbery  is  the 
felonious  and  forcible  taking  from  the  person  of  another  of  goods 
or  uioney  to  any  value  by  violence  or  putting  him  in  fear."  (See 
page  241. ) 

Says  Metcalfe,  J.,  in  the  case  of  The  Commonwealth  v.  Clif- 
ford, 8  Cushing's  Reports,  page  216:  *' Robbery  by  the  common 
law  is  larceny  from  the  person,  accompanied  by  violence  or  by 
putting  in  fear;  and  an  indictment  therefor  must  allege  that  the 
taking  was  from  the  person,  and  that  it  was  done  by  violence  or 
putting  in  fear,  in  addition  to  the  averments  that  are  necessary 
In  indictments  for  other  larcenies."  (See  aLso  the  cases  there 
<5ited.) 

By  the  common  law  it  could  hardly  be  correct  to  say  that  lar- 
ceny is  like  robbery,  because  robbery  is  compound  larcnev,  which 
has  all  of  the  properties  of  plain  stealing,  accompaniecf  by  the 
additional  aggravating  circumstance  of  taking  the  property  from 
the  person  of  the  owner  by  force,  or  from  his  presence  by  putting 
him  in  fear." 

It  is  this  circumstance  that  increases  the  atrocity  of  the  crime 
and  distinguishes  compound  larceny  or  robbery  from  simple  lar- 
ceny— both  are  larcenies.  But  when  the  theft  or  larceny  is  ac- 
•companied  by  the  aggravating  circumstance  of  taking  the  prop- 
erty from  the  person  of  the  owner  by  force,  or  putting  him  in  fear, 
it  is  called  robbery  simply  to  distinguish  the  manner  of  commit- 
ting the  theft  or  larceny  from  other  larcenies. 

But  the  statue  supra  has  a  broader  meaning  than  that  we  have 
been  considering. 

By  the  common  law  the  crimes  which  render  the  perpetrator 
infamous  are  treason  and  such  felonies  as  are  inconsistent  with 
the  common  principles  of  honesty  and  humanity,  and  convict 
the  perpetrator  of  depravity  and  moral  turpitude,  and  also  every 
species  of  the  crimen  falsi,  such  as  perjury,  conspiracy  and  baf- 
raty.  (Greenleaf  on  Evidence,  volume  1,  section  363;  Berker  v. 
The  People,  20  Johnson's  Reports,  460.) 

Such  crimes  by  the  common  law  deprive  the  perpetrator  of  the 
right  to  vote,,  to  hold  ofHce,  to  testify.  (McCrary  on  Elections, 
section  20,  volume  1;  Greenleaf  on  Evidence,  section  373.) 

It  is  the  perpetration  and  conviction  of  the  infamous  crime  and 
Hot  the  degree  of  punishment  that  renders  the  perpetrator  in- 
famous. 

By  the  provision  of  the  Constitution,  which  declares  that  ''laws 
'Bhall  be  made  to  exclude  from  office  and  from  suffrage  those  who 
shall  thereafter  be  convicted  of  bribery,  perjury,  forgery  or  other 
t?rimes  or  high  misdemeanors,"  it  was  evidently  intended  the 
framers  thereof  having  in  their  minds  that  class  of  crime  that 
rendered  the  perpetrators  of  them   upon  conviction  infamous,  to 
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give  the  legislature  an  express  constitutional  sanction  for  passing- 
laws  excluding  those  from  suffrage  who  might  thereafter  be  cod* 
victed,  not  only  of  infamous  crimes  by  the  common  law,  but 
convicted  of  any  other  crime  or  high  misdemeanor. 

The  legiKlature  having  this  constitutional  provision  as  a  guide, 
and  knowing  what  crimes  are  denounced  by  the  common  law  aa 
infamous,  and  that  the  perpetrators  are,  among  other  things,  ex- 
cluded from  the  right  of  suffrage  upon  conviction,  doubtless  en- 
acted the  law  declaring  that  **any  person  convicted  of  robbery, 
forgery,  counterfeitine:  or  perjury,  or  other  like  crime,  shall  for- 
feit his  right  of  suffrage  and  right  to  hold  office,'' with  a  view 
to  crimes  declared  infamous  by  the  common  law;  and  meant  by 
the  words  "or  other  like  crime''  to  include  all  crimes  not  pre- 
viously specified  which  are  inconsistent  with  the  common  prin- 
ciples "of  honesty  and  humanity,  and  convict  the  perpetrator  ot 
depravity  and  moral  turpitude.  The  several  crimes  enumerated 
in  the  statute  are  of  this  class  known  as  infamous  crimes;  and  it 
is  to  be  presumed  that  the  expression  "or  other  like  crime"  was 
intended  to  apply  to  and  embrace  such  other  crimes  as  are  like- 
wise inconsistent  with  the  common  principles  of  honesty  and 
humanity,  and  convict  the  perpetrator  of  depravity  and  moral 
turpitude. 

Tlie  poll-books  showed  that  the  votes  of  Carter,  Croft  and 
Glover  were  recorded  and  counted  for  both  appellant  and  ap- 
pellee. The  proof  shows  conclusively  that  Carter  and  Croft, 
voted  for  the  appellee,  and  that  Glover  voted  for  the  appellant. 
The  lower  court  deducted  the  two  former  votes  from  the  appel- 
lant's vote  and  counted  them  for  the  appellee,  and  deducted  the 
latter  vote  from  the  appellee's  vote  and  counted  it  for  the  appel- 
lant. 

Where  the  elector  casts  his  vote  by  secret  ballot,  which  ia 
fatally  defective,  he  ought  not  to  be  permitted  to  testify  that  he 
voted  the  particular  ballot  and  intended  it  for  a  particular  can- 
didate, because  the  ballot  having  been  written  by  the  elector 
himself  or  by  his  direction,  or  if  printed,  adopted  by  him  as  his 
own  act,  and  no  one  having  the  right  to  control  his  action  or  to 
become  a  party  to  it,  the  act  being  peculiarly  his  own  act,  it  fol- 
lows that  if  such  act  is  so  defective  that  it  can  not  be  ascertained 
from  it  and  the  surrounding  circumstances  for  whom  his  ballot 
was  intended  to  be  cast,  he  will  not  be  permitted  to  testify  for 
whom  he  intended  to  cast  it.  In  such  a  case  no  evidence  should 
be  admitted  that  would  be  inadmissible  under  "the  general  rules 
of  evidence  for  the  purpose  of  supporting  or  explaining  other 
written  instruments  where  the  parties  themselves  would  not  be 
permitted  to  give  evidence  of  their  actual  intention,  when  the  in- 
strument itself  wholly  failed  to  express  their  intention.  So  the 
elector  having  prepared  his  ballot  himself  and  for  himself;  no 
party  to  it  but  himself;  no  one  having  a  right  to  share  in  it  but 
himself;  and  he  prepares  it  so  defectively  that  it  Wholly  fails  to 
express  his  meaning,  such  as  leaving  the  name  of  the  candidate 
blank,  and  writing  the  name  of  Jones  where  he  intended  Smith, 
he  will  not  be  permitted  to  supply  the  defect  in  the  first  place  by 
testifying  as  to  his  intentions,  nor  in  the  second  by  testifying 
that  he  intended  to  write  the  name  of  Smith  instead  of  Jones. 
(Cooley's  Const.  Lim.,  sections  612,  626,  5th  edition.) 

But,  says  Cooley,  section  626:  *'If  votes  were  taken  viva  voce, 
so  that  it  could  always  be  determined  with  absolute  certainty 
how  every  person  had  voted,  the  objections  to  this  special  form  of 
scrutinj^,  after  an  election  had  been  held,  would  not  be  very  foiv 
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1iiidal)lf>/'  The  elector,  under  the  Constitution  and  laws  of  this 
State,  exercises  his  right  of  suffrage  by  a  viva  voce  vote.  He 
proclaims  openly  at  the  polls,  in  tlie  presence  of  the  clerk  and 
judges  of  tlie  election,  for  whom  he  votes,  it  is  then  the  duty  of 
the  clerk,  in  the  presence  of  the  judges,  to  record  his  vote  for 
that  person.  This  duty  is  not  devolved  upon  tiie  clerk  as  the 
agent  or  representative  of  the  elector;  the  elector  has  no  right  to 
record  his  vote;  he  can  only  announce  for  whom  he  votes.  It  is 
then  the  duty  of  the  clerk  to  record  it  for  that  person  as  an  officer 
of  the  election.  Now  the  clerk,  by  inadvertance  or  de'signs, 
records  the  vote  for  another  person  than  the  one  announced  by 
the  elector,  so  by  the  record  he  has  voted  for  a  candidate  against 
whom  he  had  in  fact  openly  and  uneciuivocally  voted.  Now 
whose  mistake  is  this?  The  elector's?  No.  Because  he  has  com- 
mitted none,  for  when  he  announced  for  whom  he  voted,  not  in- 
tended to  vote,  his  act  was  full  and  complete— it  was  all  that  he 
could  do.  Then  it  was  the  clerk's  mistake.  The  clerk  by  tliis 
mistake  has  disfranchised  the  elector  for  the  time  being.  Indeed 
wor.se,  for  he  has  voted  him  without  his  knowledge  and  against 
his  will  for  a  candidate  that  he  did  not  want,  and  against  whom 
he  had  in  fact  voted.  That  vote  was  not  secretly  deposited  as 
by  ballot,  but  proclaimed  in  the  presence  of  at  least  four  persons, 
and  usually  in  the  presence  of  a  large  crowd.  It  would  be  a  rare 
case  indeed  that  witnesses  could  not  be  had  other  than  the 
officers  of  the  election,  not  only  as  to  the  fact  of  voting,  but  the 
candidate  voted  for.  Not  so,  however,  as  to  secret  ballot  voting. 
Then  as  the  mistake  is  not  that  of  the  elector,  nor  caused  by  any 
misconduct  or  oversight  of  his,  nor  by  the  misconduct  of  any 
person  repi-esenting  him  or  acting  in  privity  with  him,  but  caused 
by  an  atrency  beyond  his  control,  and  by  which  he  is  not  only 
disfranchised  of  his  clioice  but  voted  for  a  candidate  whom  he 
may  believe  is  unworthy  of  his  vote,  and  as  the  fact  as  to  how 
he 'voted  can  be  established  with  absolute  certainty,  and  the 
misapplication  of  his  vote  be  in  nowise  attributable  to  him,  we 
ask  by  what  principle  of  fairness  should  the  correction  be  de- 
nied? Is  it  because  the  proof  will  contradict  the  record?  The 
answer  is,  when  it  can  be  clearly  demonstrated  that  the  record  is 
a  mistake  it  should  not  be  adhered  to  when  the  adherence  would 
deprive  the  citizen  of  his  free  suffrage— the  dearest,  highest  and 
most  sacred  privilege  he  enjoys.  Is  it  because  the  temptation  to 
corruption  and  fraud  would  be  so  great  that  public  policy  forbids 
it?  As  in  the  case  of  the  ballot,  the  answer  is  that  the  Elector's 
act  is  done  publicly  and  openly  in  the  broad  daylight,  and  in  the 
presence  of  witnesss,  and  is,  therefore,  in  a  very  large  majority  of 
cases  capable  of  the  most  convincing  proof.  If  the  proof  is  doubt- 
ful then  the  record  as  made  by  the  clerk  ought  to  stand,  otherwise 
it  ought  to  be  corrected  and  the  vote  counted  as  it  was  really  cast.. 
In  this  case  the  record  shows  that  the  clerk  in  recording  these 
votes  made  a  mistake,  and  we  think  it  is  clear,  according  to  the 
priixciples  just  announced,  that  tln^  mistake  ought  to  be  corrected 
by   counting   the    votes   for    whom    they  were  actually  cast. 

The  appellant  also  contends  that  the  votes  of  J.'s.  Cox  and 
Million  Cravens,  who  voted  in  the  Belleview  precinct,  for  the 
appellee,  ought  not  to  be  counted  because  at  the  time  these  gen- 
tlemen voted,  which  was  early  in  the  morning,  but  within  voting 
hours  as  fixed  by  law,  one  of  the  judges  of  election  was  absent 
and  the  other  judge  and  the  clerk  had  not  be(-n  sworn. 

It  is  admitted  that  Cox  and  Cravens  were  legal  voters  in  the 
Belleview  precinct.  It  also  clearly  appears  that  the  judge  and 
clerk  who  received  the  votes  of  thts*  gentlemen,  as  well  as  the 
absent  judge,  had  been  legally  appointed  clerk  and  judges  for  the 
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Belleview  precinct.  It  also  appears  that  these  gentlemen  were  ap- 
prised of  the  fact  that  the  clerk  and  judges  present  had  not  been 
sworn,  but  wishing  to  go  to  another  precinct  they  voted  with  the 
understanding  that  when  the  absent  judge  arrived  and  all  were 
sworn  that  they  would  ratify  the  act.  This  the  judges  and  clerk  did. 

In  Mc<5rary  on  Elections,  section  126,  it  is  said  **that  mere  ir- 
regularity on  the  part  of  election  officers,  or  their  omission  to 
observe  some  merely  directory  provision  of  the  law,  will  not 
vitiate  the  poll.''  As  to  what  is  a  mere  irregularity  that  will  not 
vitiate  the  poll  the  author  says:  **The  language  of  the  statute  tq 
be  construed  must  be  consulted  and  followed.  If  the  statute  ex- 
pressly declare  any  particular  act  to  be  essential  to  the  validity 
of  the' election,  or  that  its  omission  shall  render  the  election  void, 
all  courts,  whose  duty  it  is  to  enforce  such  statute,  must  so  hold, 
whether  the  particular  act  in  question  goes  to  the  merits  or 
affects  the  result  of  the  election  or  not.  SuOh  a  statute  is  im- 
perative, and  all  considerations  touching  its  policy  or  impolicy 
must  be  addressed  to  the  legislature.  But  if,  as  in  most  cases,  " 
the  statute  simply  provides  that  certain  acts  or  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner,  and  does 
not  declare  that  their  performance  is  essential  to  the  validity  of  the 
election,  then  they  will  be  regarded  as  mandatory  if  they  do,  and 
directory  if  they  do  not,  affect  the  actual  merits  of  theelecti.on." 

In  this  case  Cox  and  Cravens  were  certainly  legal  voters  in  the 
Belleview  precinct,  and  they  voted  in  that  precinct  for  the  can- 
didate of  their  choice.  Their  votes  were  cast  at  the  regular  elec- 
tion place  and  within  lawful  voting  hours,  i\nd  the  officers  of  the 
election, after  having  been  sworn,  ratified  and  certified  their  votes. 
The  merits  of  the  election  were  not  affected.  We  must  hold, 
therefore,  that  the  lower  court  did  right  in  counting  these  votes. 

The  opinion  of  the  lower  court  clearly  defines  what  it  takes  to 
constitute  citizenship  in  this  State,  and  what  residence  is  re- 
quired in  the  precinct  to  entitle  a  person  to  vote  therein.  Also 
what  absence,  and  its  kind,  will  dey)ar  one's  right  to  vote.  We 
also  think  that  the  lower  cout  in  overruling  or  sustaining  the  ob- 
jections to  the  vote  of  each  contested  voter,  save  possibly  in  case 
of  one  set  of  voters  not  prejudicial,  however,  to  the  appellant, 
was  sustained  by  competent  and  positive  evidence,  and  we  can 
not  say  that  in  any  case  his  decision  was  clearly  against  the 
weight  of  evidence. 

This  view  of  the  case  renders  it  unnecessary  to  determine 
whether  the  appellant's  majority,  according  to  the  face  of  the 
returns,  was  thirty-two  instead  of  only  thirty,  as  the  result  will 
be  the  same. 

The  judgment  of  the  lower  court  is  affirmed. 

To  a  petition  for  rehearing  Judge  Bennett  delivered  the  re- 
sponse of  the  court: 

The  attorneys  for  the  appellant  suppose  that  we  misconceived 
the  evidence  relative  to  the  votes  of  Cox  and  Cravens.  They 
say:  **We  think  the  inference  is  clear  ♦  ♦  *  they  had  no  un- 
derstanding with  the  clerk  and  judge  present  that  when  the  ab- 
sent judge  arrived  and  all  were  sworn  they  would  ratify  the  act." 

The  language  of  the  only  witness,  the  clerk  of  the  election,  is: 
**I  told  Cox  and  Cravens  the  officers  of  the  election  had  not  been 
sworn,  and  thev  said  they  reckoned  it  was  all  right;  that  the 
officers  could  Ax  it  when  they  came.  When  the  officers  were 
sworn  the  attention  of  S.  H.  Underwood,  the  absent  judge,  waa 
called  to  the  votes  of  said  Cox  and  Cravens,  and  their  votes  were 
counted  as  the  other  votes.  The  officers  of  the  election  knew  Cox 
and  Cravens  were  legal  voters  of  said  precinct." 

So  we  repeat  that   these   gentlemen   evidently  voted   with   the 
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Xinders^tanding  with  the  clerk  and  judge  present  that  when  the 
iibsent  judge  arrived  and  all  were  sworn  they  would  ratify  the 
^ct.    And  they  did  ratify  it. 

The  attorneys  offer  no  objection  to  the  propositions  of  law  dis- 
t;ussed  and  settled  by  the  court.  But  they  insist  that  we  incor- 
porate in  our  opinion  the  definition  of  citizenship,  residence,  etc., 
given  by  the  lower  court,  which  we  and  the  attorneys  alike  ap- 
prove for  the  benefit  of  the  profession.  While  we  are  thankful 
for  the  suggestion,  we  must  be  permitted  to  say  that  the  defini- 
tion is  substantially  that  given  in  the  General  Statutes  and  the 
Constitution  of  the  State,  which  are  well  known  to  the  profes- 
sion and  easily  understood,  and  in  the  following  of  which  one 
may  fear  no  evil. 

It  is  insisted  that  we  should  investigate  the  case  with  the  view 
^f  correcting  any  error  of  fact  occurring  at  the  trial.     We  did. 

Besides  investigating  the  facts  of  the  case,  off  aud  on  for  sev- 
eral weeks,  more  than  a  week  was  devoted  exclusively  to  them. 
We  did  not,  however,  go  into  an  analysis  of  the  facts  in  our  opin- 
ion, for  the  reason  that  such  a  course  would  have  spread  the 
-opinion  over  much  paper  to  no  purpose.  And  in  the  investiga- 
tion of  the  facts  we  were  unable  to  say  that  the  lower  court  had 
interpreted  them  against  their  proper  weight. 

It  is  insisted,  however,  that  the  opinion  of  the  contesting  board 
Bs  to  the  weight  of  the  evidence  should  receive  some  considera- 
tion here.  It  is  a  sufficient  answer  to  that  proposition  to  say 
that  we  are  not  reviewing  an  appeal  from  the  decision  of  that 
board;  we  are  reviewing  an  appeal  from  the  decision  of  a  circuit 
Judge,  who  was  the  trier  of  the  facts  of  the  case  de  novo. 

It  is  insisted  that  the  question  of  citizenship,  residence,  etc., 
is  one  of  mixed  law  and  fact,  and,  therefore,  this  court  should 
review  the  whole  case,  uninfluenced  by  the  findings  of  the  lower 
•court  as  to  the  facts.  We  think  that  the  law  fixes  what  resi- 
dence, its  place  and  duration,  entitles  an  individual  to  voie;  but 
whether  such  residence  in  fact  exists  is  purely  a  question  of  fact. 
If  the  question  was  submitted  to  a  jury  the  court  would  instruct 
them  tliat  under  the  law  certain  facts  must  exist  to  constitute  a 
legal  residence;  and  the  jury  would  be  the  sol«  judges  of  the  ex- 
istence of  the  facts;  and  this  court  would  not  be  authorized  to 
set  aside  their  finding  unless  it  was  cleiirly  against  the  weight 
■of  thf»  evidence. 

And  the  lower  court  having  clearly  and  correctly  stated  the 
law  relative  to  residence,  citizenship,  etc.,  and  having  separated 
the  facts  and  passed  upon  them  from  tlie  standpoint  that  a  well- 
instructed  jury  should,  we  feel  bound,  therefore,  to  test  the  find- 
ings of  the  court  by  the  same  rule  that  we  apply  in  reviewing 
jury  trials.  Any  other  rule  would  not  only  be  generally  unsatis- 
factory, but  often  result  disastrously. 

The  witnesses,  their  relative  standing,  their  passions  and  prej- 


udices, their  intelligence,  are  more  or  less  known  to  the  jury  or 
presiding  judge.  On  the  other  hand  we  know  nothing  of  these 
things.     We  might  believe   the   evidence   of  Jack  and   Bill  over 


that  of  Tom,  because  they  are  two  to  one,  and  their  story  is  well 
told,  whereas   Jack  and  Bill  might  be  most  incorrigible  scape- 

f races  and  Tom  a  most  estimable  gentleman,  and  readily  be- 
ieved  by  all  that  knew  him.  Furthermore,  if  we  set  the  preced- 
ent of  reviewing  the  decisions  of  the  lower  courts  upon  mere 
questions  of  fact,  and  deciding  without  reference  to  tneir  opin- 
ions, or  only  giving  them  just  a  little  weight,  then  these  courts 
liad  as  well  be  abolished  if  they  could  be,  and  address  all  litiga- 
tion directly  to  this  court.  The  evils  of  such  a  policy  on  the  part 
-%}!  this  court  would  be  felt  by  every  citizen  in  the  State. 
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The  attorn<»ys  for  the  appellant  are  not  unknown  to  this  courts 
and  their  utterances  of  hi^h  respeet  for  the  judicial  department 
of  the  State,  and  reverence  for  the  laws,  and  their  criticism  of 
that  class  of  persons  in  and  out  of  profession  who  contemn  judi* 
oial  decisions  tliat  lail  to  accord  with  their  particular  views,  and 
which  tend  to  degrade  the  wholesome  administration  of  justice^ 
by  weakening  the  confidence  of  the  people,  and  thereby  inciting 
them  to  lawlessness  and  evil  deeds,  is  highly  appreciated  by  the 
court.  , 

Therefore,  we  have  deemed  it  proper,  though  compelled  to 
overrule  the  petition,  to  write  a  response. 


ENGLISH  V.  DYCUS,  &c. 

(Filed  June  11,  1887— Not  to  be  reported.) 

1.  It  is  the  duty  of  the  county  judge  Id  taking  official  bonds  to  see  that 
they  are  executed  properly,  and  each  surety  has  the  rijrht  to  rely  upon  that 
ofHcer  to  see  that  th«  signatures  of  his  co-sureties  are  (renuine,  so  as  to  create 
an  ohligation  to  pay  iu  the  event  the  principal  is  in  default. 

The  names  of  two  sureties  in  a  county  levy  hond  were  Higned  by  another 
for  them  without  their  written  authority.  Other  sureties  afterward  siizned 
the  bond,  and  the  county  judge  accepted  it  in  good  faith,  believing  that  a 
mere  veriml  authority  from  a  surety  to  sign  his  name  was  sufficient.  Held 
—That  each  surety  had  the  right  to  presume  that  the  names  of  the  other 
sureties  were  genuine,  and  the  two  sureties  whose  names  were  signed  with- 
out written  authority  not  being  bound,  none  are  bound. 

3.  Sureties— Estoppel— A  surety's  name  having  been  signed  by  another  for- 
hlra,  without  his  written  authority,  to  a  sheriflF's  bond,  the  mere  fact  that 
be  has  stated  that  he  was  V>ound.  believing  !(■  to  be  a  fact,  did  not  estop  hira 
to  deny  bis  liability,  although  that  statement  may  have  prevented  the  county 
judge  from  taking  sU^ps  to  require  the  execution  of  a  new  bond. 

(Appeal  from  Superior  Court.     See  Ky.  Law  Rep.,  831.) 

Wm.  Lindsay  and  Gilbert  &  Roed  for  appellant. 
J.  M.  Bigger  for  appellees. 
Appeal  from  Marshall  Circuit  ('ourt. 
Opinion  of  tlie  court  by  Chief  Justice  Pryor. 

The  question  in  this  case  arises  as  to  the  liability  of  the  sure- 
ties of  W.  W.  Enerlisli,  as  sii(»riff  of  Marshall  county,  on  hiR 
county  levy  bond  for  tlu*  year  ISSH. 

The* statute*  provides  that  '*no  person  shall  be  bound  as  the 
fturety  of  another  by  the  act  of  an  agent  unless  the  autliority  of 
the  agent  is  in  wridng  siuned  by  the  principal,  or  if  the  principal 
do  not  write  his  name,  tlien  by  his  sign  or  mark,  made  at  least 
in  the  presence  of  one  credible  attesting  witness.''  (General 
Statutes,  chapter  22,  section  20.) 

Tliere  was  a  special  plea  of  non  est  factum  by  the  sureties,  and 
by  two  of  them,  Jolin  and  Wilson  English,  tliat  either  of  them 
signed  the  hond  nor  authorized  anyone  in  writidg  to  do  so  for  them ; 
that  t  he  writing  purporting  to  l)e  a  power  of  attorney  conferring  tho 
authority  of  the  slieritT  to  sign  tlieir  names  was  not  signed  by 
them,  or  any  one  of  tliem,  in  their  presence,  or  by  anyone  author* 
Ized  in  writing  hy  them  to  affix  th(»ir  signatures  to  that  instru* 
ment.  The  liabiiity  of  tliese  two  sureties  must  determine  the 
liability  of  tlie  remaining  sureties. 

The  bond  was  accepted  by  the  county  judge  as  the  bond  of  all 
the  sureties,  and  in  fact  tlie  names  of  John  and   Wilson  English 
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appear  first  on  the  bond  with  one  exception.  Th«?  sureties  sign- 
ing the  covenant  were  executing:  it  as  co-sureties  of  eacli  other, 
^nd  with  no  fraud  alleged  or  shown  it  must  be  he'd  that  such 
was  the  legal  effect  of  the  instrument,  and  that  the  county  judge 
KG  accepted  it. 

The  judge  in  fact  knew  that  John  and  Wilson  English  had  not 
signed  the  bond  or  the  power  of  attorney  authorizing  the  princi- 
pal sheriff  to  sign  it,  but  doubtless  accepted  it  in  good  faith  on 
the  idea  that  a  mere  verbal  authority  from  the  surety  to  sign  his 
name  was  sufficient.  The  other  sureties  signing  the  bond  had  the 
right  to  presume  that  the  signatures  of  John  and  Wilson  English 
were  genuine. 

It  is  the  duty  of  the  county  judge  to  see  that  the  bonds  are  ex- 
ecuted properly.  They  are'  to  be  approved  by  him,  and  each 
surety  has  the  right  to  rely  on  his  vigilance  to  the  extent  at 
least  of  his  knowing  that  the  signatures  of  their  co-sureties  are 
Igenuine,  so  as  to  create  an  obligation  to  pay  in  the  event  the 
principal  is  in  default.  (Fletcher  v.  Light,  4  Bush,  ^08;  Cham- 
berlain &  Tapp  v.  Brewer,  3  Bush,  561.) 

If  John  and  Wilson  English  are  not  liable  the  other  sureties  are 
released.  The  mistake  as  to  the  Jaw  on  the  part  of  the  county 
judge  can  not  affect  their  right  or  enlarge  their  obligation.  Some 
vigilance  must  be  exercised  with  reference  to  the  execution  of 
t)fficial  bonds,  and  it  is  an  easy  matter  for  the  county  judge  to 
know  that  the  signatures  to  such  writings  are  properly  made, 
»nd  by  the  parties  who  propose  to  make  themselves  bound  for 
the  acts  of  the  official. 

It  is  insisted,  however,  in  this  case  that  John  and  Wilson  En- 
glish are  estopped  to  deny  their  liability  because  they  believed 
they  were  liable  on  this  bond,  and  so  stated.  If  such  a  doctrine 
can  apply  then  the  statute  for  the  protection  of  those  whose 
names  are  affixed  to  obligations  without  authority,  and  their 
liability  established  by  parol  proof  that  such  authority  was 
^iven,  becomes  nugatory. 

If  one  can  not  bind  himself  unless  affixing  his  own  signature 
•or  authorizing  some  one  else  in  writing  to  do  so,  then  his  mere 
acknowledgment  that  he  is  bound,  or  that  he  authorized  in  parol 
one  to  sign  his  name,  will  not  create  the  liability  or  make  that 
valid  which  before  was  invalid.  The  facts  relied  on  constitute  no 
estoppel. 

Sometime  after  this  bond  had  been  executed  and  accepted  the 
oounty  jud&re  was  attempting  to  take  a  bond  from  the  sheriff  for 
the  collection  of  the  revenue,  and  while  examining  the  two  En- 
ylisbes  as  to  their  solvency,  or  making  inquiry  as  to  the  suf- 
flciencj-  of  the  sureties  in  the  bond  about  to  be  taken,  asked  them 
If  they  were  not  already  sureties,  and  bound  as  such  on  the 
oounty  levy  bond,  and  they  responded  yes. 

There  was  nothing  said  to  them  about  a  proceeding  to  take  a 
new  levy  bond.  No  steps  had  been  taken  for  that  purpose  or  any 
suggestion  made  by  the  ludge  or  the  county  attorney  that  their 
signatures  were  not  made  to  the  bond  under  the  authority  re- 
quired by  the  statute.  There  is  nothing  to  show  that  the  En- 
-p^lishes  ever  believed  that  the  county  judge  would  require  a  new 
leiyy  bond,  and  they  no  doubt  supposed  they  were  liable  as  sure- 
ties, and  for  that  reason  acknowledged  their  liability.  They  were 
at  the  time  about  signing  some  other  bond,  and  while  the  county 
judge  or  the  attorney  was  making  inquiry  in  reference  to  a  matter 
then  not  before  the  court,  or  involved  in  the  investigation  then 
Koing  on,  except  (o  show  the  solvency  of  the  sureties.  If  the 
"purpo^se  was  to  make  the  surety  approve  or  ratify  the  act  of  an 
■unanthoriz^d  attorney  in  reference  to  some  other  bond,  it  was 
the  duty  of  the  court  to  inform  them  as  to  the  condition  of  this 
l^vy  bond,  and  that  they  must  then  and   there,  by  their  ^^(^tenjp 
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natures  or  mark,  attested  as  required  by  law,  acknowledge  their 
responsibility,  else  a  new  bond  would  be  required.  This  was  not. 
done,  but  the  question  as  to  the  liability  left  to  be  determined  by 
the  voluntar^v  act  of  the  surety  in  making  payment  when  his. 
principal  failed,  although  the'  judge  had  then  heard  that  these 
sureties  were  saying  that  they  were  not  bound. 

It  was  with  these  sureties,  at  their  option  alone,  to  make  good 
the  default  of  the  principal  on  such  a  signing.  No  coercive  stepa 
could  have  been  successfully  taken,  and  the  facts  presented  con- 
tain none  of  the  elements  of  an  estoppel  in  a  court  of  law  or 
equity. 

Judgment  reversed,  except  as  to  the  sheriff,  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


OWENSBORO  &  NASHVILLE   RAILWAY   CO.  v.  HILLMAN. 

(Filed  October  28,  1886.) 

Special  verdiotH— New  trial— Where  any  of  the  special  findings  of  a  juryar^ 
80  palpably  wrong  as  to  indicate  that  they  were  found  under  the  iutiuenoe  of 
passion  or  prejudice,  the  entire  verdict  should  be  set  aside;  in  such  a  case- 
the  court  can  not  s^iy  that  any  of  the  Undin^iis  are  free  from  the  same  taint 
of  passion  and  prejudice. 

W.  N.  Sweeney  and  R.  S.  Bevier  for  appellant. 

Chas.  Eaves  for  appellee. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Barbour. 

Appellee  soupjlit  to  recover  of   appellant  damages  for  its  neg- 
ligent cripplinji;  and  for  its  conversion  of  his  ox. 
Appellant   denied    negligence,    admitted    the    conversion,    and 

fdeaded  as  a  counterclaim  damages  done  its  road  by  the  trespass- 
ng  of  appellee's  cattle. 

The  jury  found  a  special  verdict  in  answer  to  a  number  of 
questions  submitted  to  them,  in  which  they  in  substance  said 
tliat  the  appellant's  agents  recklessly  and  willfully  run  over  and 
Injured  the  ox;  that  the  appellant  converted  the  ox*  into  beef,  and 
that  it  was  worth  for  beef  $45;  that  appellant's  roadbed  or  track 
was  not  injured  by  the  tresspassing  or  driving  of  appellee's  cat- 
tle over  it. 

Upon  the  return  of  this  verdict  appellant  moved  the  court  to 
grant  it  a  new  trial    upon  the   ground    that  the  verdict   was  fla- 

frantly  against  the  evidence,  and  the  result  of  passion  and  preju- 
Ice.  The  court  below  sustained  the  motion  in  respect  to  the 
findings,  numbers  1,  2,  3  and  4,  which  were  all  the  findings  upon 
the  questions  of  negligence,  and.  overruled  the  motion  as  to  all 
the  other  findings. 

There  was  not  the  slightest  evidence  which  could  have  author- 
ized the  jury  to  find  that  there  was  any  negligence  upon  the  part 
of  the  appellant  or  its  agent  at  the  time  its  cars  run  against  and 
Injuretd  the  ox.  On  the  other  hand  the  evidence  showed  con- 
clusively that  the  injury  was,  so  far  as  appellant  was  concerned, 
unavoidable.  The  only  question  whidi  it  is  necessary  for  us  to- 
consider  upon  this  appeal  is,  can  the  trial  court,  when  any  of  the 
special  findings  of  a  jury  are  so  clearly  against  the  evidence  as. 
to  indicate  that  they  were  made  under  the  influence- of-  passioa 
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or  prejudice,  set  aside  such  findings  and  refuse  to  set  aside  the 
other  findings,  which  the  court  may  be  of  opinion  are  warranted 
by  the  evidence,  and  render  judgment  upon  those  findings? 

We  do  not  wish  to  be  understood  as  holding  that  the  special 
verdict  of  a  jury,  in  answer  to  several  questions  submitted  to- 
them,  must  in  all  cases  be  regarded  as  an  entirety,  and  that  all 
or  none  must  be  allowed  to  stand.  But  we  do  hold  that  when 
any  of  the  findings  are  so  palpably  wrong  as   to  indicate  an  im- 

E roper  motive  upon  the  part  of  the  jury  the  entire  verdict  should 
e  set  aside. 

It  is  the  right  of  every  litigant  whose  cause  is  submitted  to  a 
jury  to  have  it  tried  by  impartial  men — to  have  every  material 
question  affecting  his  right  fairly  and  intelligently  passed  upon 
by  a  dispassionate  and  unprejudiced  jury. 

When  part  of  the  findings  of  a  jury  are  so  palpably  against  tlH^ 
evidence  as  to  indicate  passion  or  -prejudice,  how  can  it  be  said 
that  any  of  the  findings  are  free  from  the  same  taint  of  passion 
and  prejudice?  How  can  it  be  held  that  the  jury  is  composed  of 
impartial  and  unprejudiced  jurors? 

In  this  case  part  of  the  verdict,  which  the  record  shows  was  not 
warranted  by  ai*y  evidence  whatever,  and  which  could  never 
have  been  arrived  at  by  an  intelligent  jury  except  through  pas- 
sion or  prejudice,  was  set  aside.  tStill  the  court  allows  a  part  of 
tho  verdict  rendered  at  the  same  time  by  the  same  jury  to  stand, 
and  upon  it  renders  the  judgment  complained  of.  This  should 
not  have  been  done,  but  the  court,  finding  that  the  jury  were 
actuated  by  passion  or  prejudice  in  any  of  tlieir  findings,  should, 
on  the  appellant's  motion,  have  set  aside  tho  entire  verdict,  and 
have  granted -a  new  trial. 

The  judgment  is  reversed  and  cause  remanded,  with  directions 
to  set  aside  the  judgment  and  verdict  and  grant  the  appellant  a. 
new  trial. 


COLVIN  V.  PAIRPOINT,  EX'OR. 

(Filed  Febriiary  28,  18H7.) 

If  a  Ipjjrory  depends  upon  a  condition  precedent,  no  ripht  can  arise  under 
the  will  unless  the  'condition  is  perfiirmed :  and  it  is  not  equivalent  to  per- 
forinHnr-e  thrtt.  the  condition  was,  or  became,  impossible,  whatever  may  hu\e 
ObURed  it  t«o  be  IniposslhU'. 

A  t4*stiitrlx  dire(sttd  the  pavmert  of  a  lejraoy  to  C.  if  he  should  live  with 
and  take  care  of  her  as  he  was  then  doing  until  her  death.  C  sued  the  ex- 
ecutor to  recover  the  lejracy,  alletring  that  he  took  rare  of  Thf*  tfstatrix  until 
her  death,  and  lived  with  her  until  she  rendered  it  im'possible  for  him  to  do 
HO.  hv  ceasing  to  keep  house  and  failing  to  provide  any  place  for  him  to  stay. 
Held— ThHt  the  petition  does  not  show  a  right  to  the 'legacy. 

Wilson  &  Sprigg  for  appellant. 

Mon4:gomery  &  Poston  for  appellee. 

Appeal  frohi  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Bowden. 

When  one  claims  as  legatee  under  a  will  his  right  must  be  es- 
tablished by  the  will.  If  the  legacy  depends  upon  a  condition 
precedent,  no  right  can  arise  under  the  will  unless  the  condition 
18  performed;  and  it  is  not  equivalent   to  performance   that   the 
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condition  was  or  became  nnpossible  whatever  may  liave  caused 
it  to  be  impossible.  The  rule  is  so  laid  down  by  JarmanHnd  Red- 
field  on  the  authority  of  many  adjudged  cases.  A  legacy  is  a 
bounty  which  can  be  claimed  only  by  reason  of  the  fact  that  the 
written  will,  published  and  probated  in  conformity  to  the  law, 
provides  Ihat  it  shall  be  given.  If  that  will  prescribes  a  condi- 
tion, and  the  claimant  were  permitted  to  show  by  oral  evidence 
that  the  testator  released  him  from  the  performance  of  it,  his 
claim  would  rest  on  that  evidence,  whereby  a  conditional  legacy 
would  be  converted  into  an  absolute  legacy.  Nor  can  the  right 
of  the  testator  to  do  an  act  which  renders  performance  impossible 
be  more  plausibly  denied  than  his  right  to  revoke  the  legacy, 
about  which  there  is  no  doubt. 

In  January,  1880,  Sarah  Vanmeter  published  her  will,  contain- 
ing this  i^rovision: 

**I  will  that  should  Luther  Colvin  sHll  live  with  me  «nd  care 
for  me  as  he  is  now  doing  until  my  death,  I  direct  that  Frank  C. 
Pairpoint  shall  pay  to  him  out  of  my  estate  two  hundred  dollars 
as  soon  as  that  amount  can  be  collected  or  realized  out  of  my 
estate." 

The  appellant  sued  the  appellee  as  executor  of  the  Avill,  and 
alleged  that  for  many  years  before  the  will  was  published  he  had 
been  living  with  her  and  taking  care  of  her,  and  looking  after 
her  interests  generally;  and  that  desiring  to  make  him  some 
compensation  she  bequeathed  to  him  $2()0,  to  be  paid  him  by  her 
executor  upon  condition  that  he  still  continued  to  live  with  her 
and  care  for  her  as  he  was  then  doing  until  her  death.  He  then 
alleges  that  **he  did  continue  to  care  for  the  said  testatrix  from 
the  date  of  her  said  will  and  the  time  of  its  execution  up  to  the 
time  of  her  death,  and  did  still  continue  to  live  with  her  from 
that  time,  to  wit,  —  years  until  she  ceased  to  keep  house,  and 
put  it  out  of  his  power  to  do  so,  and  did  well  and  truly  perform 
the  conditions  upon  which  said  $200  was  to  be  paid  him,  except 
in  so  far  as  the  testatrix  by  her  own  act  put  it  out  of  his  power 
to  do  so  by  voluntarily  ceasing  to  keep  house,  and  having  noplace 
for  him  to  stay  with  her." 

The  executor's  demurrrer  was  overruled,  and  his  answer  denied 
the  alleged  partial  performance,  except  up  to  December.  1880,  when 
it  is  averred  she  ceased  to  keep  house.  After  the  plaintiff's  evidence 
was  in  the  executor  asked  a  peremptory  instruction,  which  was 
refused.  There  was  a  verdict  for  the  plaintiff  for  $200,  and  on  the 
executor's  motion  a  judgment  was  rendered  for  him  notwith- 
standing the  verdict.  The  only  question,  therefore,  is  whether 
the  petition  states  a  cause  of  action. 

The  petition  is  not  drawn  with  a  view  to  assert  a  right  to  be 
paid  for  services  rendered  at  the  request  of  the  testatrix.  The 
character  of  the  service  is  not  stated,  nor  is  it  alleged  it  was 
worth  anything.  The  action  is  to  recover  a  bounty,  not  pay. 
The  condition  upon  which  he  was  to  get  the  legacy  was  to  live 
with  her  till  her  death  and  care  for  her  till  her  death,  as  he  was 
doing  when  the  will  was  written.  He  alleges  that  he  did  care 
lor  her  till  she  died.  The  words  **as  he  is  now  doing"  did  not 
characterize  the  manner  in  which  he  should  continue  to  care  for 
her  so  as  to  make  it  necessary  to  aver  that  he  had  cared  for  her 
in  that  manner,  but  merely  recited  the  fact  that  he  was  then  liv- 
ing with  her  and  caring  for  her.  The  averment  as  to  care  is, 
therefore,  sufficient. 

How  l.ong  he  lived  with  her  is  not  alleged,  but  he  admits  that 
he  did  not  live  with  her  till  she  died.  When  a  condition  has  two 
or  more  substantive  terms  the  rule  would  manifestly  require  a 

f Performance  of  each  one  of  them,  and  the  condition  that  he  should 
ive  with  her  till  she  died  being  continuous  in  its  nature,  would 
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reqaire  performance  as  well  as  the  condition  to  care  for  her,  un« 
less  it  oould  be  held  as  a  mere  interpretation  of  the  wili  that 
**care"  is  the  substance  of  the  condition  and  residing  with  her  ia 
only  the  casual  incident  to  that  condition.  The  care  of  personal 
presence  is  doubtiesS  different  from  the  care  of  personal  absence, 
and  it  would  be  an  unwarranted  assumption  to  say  that  the  oare 
of  one  residing  elsewhere  is  the  equivalent  of  the  care  of  one 
who  is  present.  In  addition  companionship  is  a  fact  independ^ 
ent  of  care. 

Under  the  rule  which  requires  performance  of  every  precedent 
condition  to  be  alleged  by  the  claimant  of  a  legacy,  we  think  the 
petition  fails  to  show  a  right  to  the  legacy. 

The  judgment  is  affirmed. 


Digitized  by  VjOOQ IC 


194  ABSTRACTS. 

SUPERIOR  COURT  ABSTRACTS. 


BENNETT  v.  GREGORY,  &o. 

Filed  May  11,  1887.    Appeal  from  Louisville  Chancery  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming;. 

1.  Damages—What  constitutes  a  market— In  this  action  to  recover  the 
amount  found  to  be  due  upon  a  settlement  between  plaintiff  and  defendant 
of  their  accounts,  growing  out  of  the  sale  of  lumber,  the  defendant  pleads  as 
a  oonnterolaim  the  damans  sustained  by  reason  of  the  failure  of  the  plain- 
tiff to  deliver  a  lot  of  lumber  which  he, agreed  at  the  time  of  the  settlement 
to  deliver  at  Hawesville  at  a  subsequent  date.  It  is  insisted  for  the  defend- 
ant that  there  was  no  market  at  Hawesville  or  vicinity  for  the  kinds  of  lum- 
ber described  in  the  contract,  and  that,  therefore,  the  nearest  market  to  the 
place  of  delivery  must  govern  in  fixing  the  damages.  The  evidence  shdwa 
that  at  Hawesville  and  Cloverport  a  great  deal  of  lumber  was  bought  and 
sold,  and  that  they  were  places  where  lumber  might  be  disposed  of  by  barter 
or  sale.  Held— That  this  constitutes  a  market;  it  was  not  necessary  to  show 
that  just  the  kind  and  description  of  lumber,  which  is  the  subject  of  this 
contention,  was  at  the  time  on  sale  in  the  market  of  those  places. 

a.  Action  not  premature— The  defendant  contends  that  the  action  is  pre- 
mature because  the  amount  found  to  be  due  upon  settlement  was  not  to  be 
imid  until  the  delivery  of  the  lumber  which  the  plaintiff  agreed  to  deliver  at 
a  subsequent  date.  Held— That  as  the  delivery  of  this  additional  lot  of  lum- 
ber was  not  the  consideration  for  the  payment  of  the  amount  found  to  be 
due  upon  settlement,  and  the  contract  for  its  delivery  has  been  broken,  an^ 
the  defendant  is  suing  for  damages  by  reason  thereof,  he  can  not  deny  the 
plaintiff's  right  to  recover  the  amount  sued  for.  which  was  in  fact  due  when 
the  settlement  was  made,  but  the  payment  of  which  was  ijostponed. 

C.  B.  Seymour  and  John  W.  McGhee  for  appellant;  E.  J.  McDermott  and 
Rodman  &  Brown  for  appellees. 

SPRADLIN  V.  ELLIOTT  COUNTY  COURT. 

Filed  May  11,  1887.    Appeal   from   Elliott  Circuit  Court.    Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

Appeals— The  order  of  the  county  court  dismissing  appellant's  application 
for  license  to  keep*a  tavern  recitesHhat  the  court  refused  to  entertain  the 
applica'iion  upon  the  ground  that  the  local  option  law  was  in  force  in  the 
district.  Appellant's  appeal  to  the  circuit  court  was  dismissed,  and  from 
that  judgment  this  appeal  is  prosecuted.  Held— That  in  the  absence  of  a 
bill  of  exceptions  it  must  be  presumed  that  the  judgment  of  the  lower  court 
was  correct. 

J.  G.  Whitt  for  appellant. 

BERGEN  V.  FARMERS  AND  TRADERS  BANK. 

Filed   May  11,  1887.    Appeal   from   Shelby   Circuit  Court.    Opinion  of  the 
court  by  Judge  Barboor.  setting  aside  order  awarding  damages. 

1.  i;)upersedea8— There  having  been  no  judgment  against  appellant  for  the 
recovery  of  money  except  as  to  cost,  damages  can  not  be  awarded  upon  the 
affirmance  of  the  judgment.  The  fact  that  the  supersedeas  bond  recites  that 
a  judgment  was  rendered  against  appellant  for  a  named  sum  of  money,  the 
recital  being  clearly  a  mistake,  does  not  entitle  appellee  to  damages. 

2.  Same— If  the  supersedeas  bond  is  not  a  part  of  the  record  at  the  time 
the  judsrment  of  affirmance  is  rendered  the  court  will  not,  upon  a  subse* 
quent  filing  of  the  bond   and  motion  therefor,  awartl  damages. 
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8.  Ad  error  in  awarding  damages  apparent  on  the  record  will,  on  motion 
made  at  any  time  during  the  same  term,  be  corrected. 
J.  W.  Head  for  appellant;  L.  A.  Weakley  for  appellee. 

WITTY  V.  GOLAY. 

Filed  May  11,  1887.     Appeal  from  Christian  Circuit  Court.     Opinion  of  the^ 
court  by  Judge  Barbour,  affirming. 

1.  PasBways— To  create  the  presumption  of  a  grant  of  way  by  prescription 
the  use  by  the  claimant  or  the  public  must  be  of  such  a  nature  as  to  indicate 
a  claim  of  right  without  regard  to  the  wishes  of  the  owner  of  the  land,  and 
must  have  been  continued  for  fifteen  years.  That  the  owner  has  allowed  the 
mere  possessory  use  of  it  by  others,  no  matter  for  how  long  a  time,  confers 
DO  right  to  the  way  upon  the  persons  using  it. 

2.  Same— A  private  pussway  can  not  be  created  by  dedication,  nor  can  a 
person  assert  any  right  to  a  passway  over  the  lands  of  another  under  a  parol 
agreement  of  the  latter  to  allow  him  the  use  of  such  passwny. 

Landes  &  Clark  for  appellant;  E.  P.  Campbell  for  appellee. 

TYLER.  &c.  V.  EXCHANGE  BANK  OF  KENTUCKY. 

Filed  May  11.  1887.     Appeal  from  Montgomery  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Bowden,  affirming. 

1.  Parties  to  actions— Every  action  must  be  prosecuted  in  the  name  of  the 
p&rtj  in  real  interest,  except  those  named  in  section  31  of  the  Code,  which 
may  be  prosecuted  in  tfie  name  of  the  party  in  legal  interest;  but  while  ooe 
in  whose  name  a  contract  is  made  for  the  benefit  of  another  may  sue  under 
section  21,  the  beneficiary  also  may  sue  under  section  18. 

An  action  on  an  official  bond  executed  to  the  Commonwealth  may  be 
brought  in  the  name  of  the  real  party  in  interest. 

2-  A  master  nommi.ssioner  may,  as  such,  be  required  to  perform  every  duty* 
which  can  be  devolved  on  a  receiver.  ^ 

3.  Sureties  of  master  commissioner — On  a  motion  to  appoint  a  receiver  it 
was  ordered  "that  the  master  commissioner  be,  and  he  is  hereby,  ordered." 
etc.  Under  that  order  the  commissioner  did  nothing  liut  rent  property  and 
take  bond  from  the  rentt^r.  Subsequently  he  was  re-appointed  mast  r  rom- 
missioner.  and  executed  bond  as  required  by  law;  and  thereafter,  in  the 
progress  of  the  ca«»,  and  under  orders  of  court,  he  coll€»cted  rentn.  part  of 
Tvhlcb  were  adjudged  api)ellee,  who  brings  this  action  against  the  sureties  in 
the  bond  executed  by  the  commissioner  aft«r  his  re-appointment.  In  some 
of  the  orders  of  court  and  in  some  of  the  reports  made  hy  the  comnjissloner 
he  was  called  receiver,  and  in  others  he  was  called  master  cniniiilKsinner. 
Held— That  the  sureties  are  liable,  as  the  acts  which  their  T'rinrlpal  did  were 
SDob  aa  it  was  his  duty  to  do  unless  some  one  else  was  specially  designated ; 
and  that  he  was  calleu  receiver  is  inimatrf^rial. 

Corneilison  &  Mitchell  for  appellants;  H.  L.  Stone  for  appelh-e. 

MEGUIAR,  HELM  &  CO.  v.  WILSON.  &c. 

Filed  May  11.  1887.     Appeal  from  Clnrk  Circuit  Court.    Opinion  of  the  court 

by  Presiding  Judge  Bowden,  affirming. 

1.  Separate  estate— A  married  woman,  with  the  consent  of  her  husband, 
borrowed  money,  secured  by  a  mortgage  on  her  land,  with  the  understand- 
ing that  certain  personal  property  to  be  bought  with  the  money  should  be 
her  separate  estate.  The  bill  of  sale  t<o  the  wife  for  the  personalty  thus  pur- 
chased, prepared  under  the  direction  of  her  husband  and  the  vendor,  did  not 
express  that  the  property  was  sold  to  her  as  senarate  estate.  The  creditors  of 
the  husband  seek  by  this  action  to  subject  the  property. 

Held— That  the  bill  of  sale  did  not  create  an  interest,  but  simply  evidenced 
an  existing  interest;  and  the  interest  existintr  before  the  writing,  and  inde- 
pendent of  it,  can  not  be  taken  from  the  wife  merely  because  the  writing 
failed  to  state  that  it  was  sold  to  her  as  her  separate  estate.  Nor  can  the 
husband's  creditors  complain  of  the  agreement  whereby  the  property  was  to- 
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be  the  wife's  separate  estate,  as  the  money  was  borrowed  and  secured  by  a 
mortgage  upon  her  land  with  that  understanding. 

2.  Same— While  the  wife  can  not  become  a  trader  for  her  own  benefit  with 
respect  to  her  separate  estate  without  a  decree  of  court  empowering  her  to 
do  so,  the  mere  fact  that  she  attempts  to  do  so  does  not  justify  taking  from 
her  tlie  property  out  of  which  she  has  undertaken  to  make  the  profit. 

H.  L.  Stone  and  Haggard  &  Benton  for  appellants. 

COCHRAX  V.  GERMAN  INSURANCE  BANK. 

Filed  May  11,  1887.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Presiding  Judge  Bowden,  reversing. 
1.  A  bill  or  note  base!  upon  a  gambling  consideration  is  absolutely  void, 
and  the  drawer  or  maker  is  not  bound  to  even  an  innocent  holder. 

a.  The  drawer  of  a  check  which  is  void  by  reason  of  the  fact  that  it  is 
based  upon  a  gambling  consideration    can   not  be  made  liable  by  reason  of 
the  fact  that  he  had  no  funds  in  bank  when  he  drew  the  check,  had  never 
had  any,  and  had  no  right  to  suppose  that  the  check  would  be  paid. 
Dulaney  &  Lindsay  for  appellant,  P.  A.  Gaertner  for  appellee. 

GOFER  V.  GARDNER. 

Filed   May  11,  1887.     Appeal  from    Hardin   Circuit  Court.    Opinion   of  the 

court  by  Judge  Ward,  affirming. 

Evidence  as  to  transaction  with  decedent- No  one  can  testify  as  to  a  trans- 
action with  a  person  who  is  dead  at  the  time  the  evidence  is  offered  so  as  to 
affect  a  person  who  is  living,  unless  such  person,  not  being  under  disabil- 
ities, was  present  at  the  transaction  referred  to,  or  offers  as  evidence  to  the 
transaction. 

C,  G.  and  W.  executed  their  joint  note  for  $3,000  borrowed  money.  G, 
^received  $1,000  of  the  money  and  C.  $2,000.  G.  paid  $1,000  on  the  note  and 
C.  $2,000.  W.  being  dead,  and  his  estate  insolvent,  C.  seeks  to  recover  of  G. 
one-half  of  one-third  of  the  note,  claiming  that  W.  was  a  joint  principal  in 
the  note,  and  liable  for  one-third  of  the  amount  thereof.  G.  relies  upon  the 
fact 'that  C.  received  two  thirds  of  the  amount  of  the  note  and  W.  no  part  of 
id.  C.  offered  to  testify  that  W.  owed  him  $1,000,  and  that  one-half  of  the 
$•3,000  r<»oelved  by  him  was  received  to  W.'s  credit.  The  testimony  was  ex- 
cluded as  iuoom  pet-en  t. 

Held— That  this  was  proper.  W.  being  dead.  C.  could  not  testify  as  to  a 
transaction  with  him  so  as  to  affect  G.,  who  was  not  present  at  the  transac- 
tion and  who  did  not  testify  in  regard  thereto.  The  testimony  of  G. ,  that  C. 
retieived  $-i,000  of  the  money,  was  not  in  regard  to  the  same  transaction  as  to 
which  C.  offered  to  testify. 

Wilson  &  Spriggfor  appellant;  J.  P.  Hobson  and  J.  C  Posten  for  appellee. 

RICHARDSON  v.  HAGAN. 

Filed  May  18,  1887.    Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

Attorney  and  client— When  an  attorney  deals  with  his  client  in  a  matter 
affecting  his  own  interest,  and  the  result  is  beneficial  to  him  and  detri- 
mental to  the  client,  the  transaction  will  be  set  aside  unless  it  appears  not 
only  that  the  consequences  were  explained  to  and  understood  by  the  client, 
but  that  all  the  considerations  which  should  operate  against  his  doing  the 
act  were  laid  before  the  client  and  earnestly  enforced. 

A  client  represented  to  her  attorney  that  she  had  some  money  to  invest, 
and  sought  his  advice  as  to  the  investment.  He  told  her  of  some  street  war- 
rants which  he  had  purchased,  and  repmsented  to  her  that  if  she  would  pur- 
chase them  she  would  make  from  (i  t)  10  per  cent,  on  the  investment.  She 
agreed  to  buy  the  warrants,  and  they  wern  assigned  to  her  after  judgment 
had  been  rendered  upon  them.  It  whs  impossible  for  her,  by  the  enforce- 
ment of  the  judgment,  to  realize  upon  wh^t  she  paid  for  the  warrants  an 
nnucb  as  the  legal  interest.  She  seeks  by  this  action  to  set  aside  the  assign- 
jnent. 
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Held— That  however  honest  the  attorney  may  have  been  in  the  transaotioD, 
it  was  to  his  advaDtaj^e  and  to  the  disadvantage  of  his  client,  and,  therefore 
can  not  stand. 

S.  B.  Richardson,  H.  M.  Lane  and  E.  E.  McKay  for  appellant;  J.  "S.  Pirtle 
for  appellee. 

BLADES  V.  BOBBINS,  &o. 

Filed  May  18,  1887.    Appeal  from  Pendleton  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Bills  of  exceptions— This  court  can  not  pass  on  thf»  correctness  of  the 
ruling  of  the  lower  court  in  giving  or  refusing  instructions  unless  it  ap- 
pears from  the  bill  of  exceptions  what  instructions  wore  given  or  refused. 

The  bill  of  exceptions  in  this  case  recites  that  the  plaintiff  asked  for  two 
instructions,  numbered  1  and  2,  which  were  objected  to  by  defendants,  and 
that  the  defendant  asked  for  instructions  2,  8  and  4,  to  which  plaintiff  ob> 
jected;  that  the  court  refused  plaintiff's  instruction  No.  1,  atid  overruled 
plaintiff's  objections  to  defendant's  instructions,  and  gave  instructions  2 
and  4. 

Held— That  this  court  can  not  infer  that  plaintiffs  instruction  No.  2,  or 
defendant's  instruction  No.  3,  wa.s  given.  The  presumption  would  rather 
be  that  the  motions  of  the  respective  parties  t<»  give  those  in.structionK  were 
not  acted  upon.  Giving  to  the  bill  the  most  liberal  construction,  the  only 
questions  presented  are  as  to  the  correctness  of  the  ruling  of  the  court  in 
refusing  to  give  plaintiff's  instruction  No.  1,  and  in  giving  defendant's  in- 
structions 2  and  4. 

2.  Questions  for  court— Whether  or  not  the  alteration  of  the  note  sued  on 
was  material  was  a  question  of  law  for  the  court,  and  not  a  question  of  fact 
for  the  jury. 

3.  Sureties— The  principal  in  a  note  for  $150  paid  the  creditor,  a  few  days 
after  the  note  was  executed,  $6,  being  4  per  cent,  upon  the  money  borrowed 
for  one  year.  At  the  end  of  one  year  he  paid  $15,  being  for  6  per  cent,  upon 
the  not-e  for  the  past  year,  tfnd  4  per  cent,  for  the  second  year:  and  at  the 
end  of  the  second  year  paid  ^9,  being  for  6  per  cent-,  upon  the  note  for  the 
second  year. 

Held— That  these  facts  warranted  the  jury  in  finding  that  the  first  1(5  was 
paid  by  the  principal  and  accepted  by  the  creditor  as  the  price  of  indulgence 
for  one  year,  and  if  so  paid  and  received,  whether  as  usurious  interest  or 
not,  the  sureties  in  the  note  were  released,  the  creditor  being  therehy  pre- 
cluded from  suing  upon  the  note  at  the  expiration  of  six  months,  when  by 
its  terms  it  became  due. 

C.  H.  Lee  for  appellant;  L.  T.  Applegate  for  appellees. 

HAMILTON  V.  REIKE  &  SONS. 

Filed  May  18,  1S87.    Appeal  from  McCracken  Circuit  Court.    Opinion  of  the 

court  by  Judge  Ward,  reversing. 

1.  Warning  order- The  clerk  had  no  authority  to  issue  a  warning  order 
against  nonresident  defendants,  it  not  being  stated  in  the  plaintiff's  affidavit 
that  the  affiant  believed  that  the  defendants  were  then  absent  from  the  Statue. 

9.  Garnishment— It  was  error  to  render  judgrrlent  against  a  mere  garnishee 
before  the  case  was  prepared  against  the  principal  defendants. 

Gilbert  &  Reed  for  appellant;  Henry  Burnett  for  appellees. 

FREDERICK  v.  ACKLER. 

Filed   May  18,  1887.     Appeal  from   Shelby   Circuit   Court.     Opinion   of   the 

court  by  Judv^e  Ward,  dismissing. 

Appellate  jurif&iction— As  appellant  obtained  judgment  for  all  he  claims 
except  a  small  amount,  less  than  $1C0,  this  court  has  no  jurisdiction  of  the 
appeal,  and  it  is,  therefore,  dismissed. 

L.  A.  Weakley  for  appellant;  Bullock  &  Beckham  for  appellee. 
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HILLMAN,  FOR  USE,  &o.  v.  MORTON,  &o. 

Filed  May  18,  1887.    Appeal  from  Christian  Circuit  Court.    Opinion  of  the 

oourt  by  Presiding  Judge  Bowden,  reversing. 

1.  Praotioe—In  order  to  an  appeal  it  is  not  necessary  in  an  action  in  equity 
to  have  conclusions  of  law  and  of  fact  separately  stated ;  nor  to  move  for  a 
new  trial :  nor  to  have  the  evidence  preserved  in  a  bill  of  exceptions. 

9.  Mortgages  <- As  between  the  parties  a  mortgage  creates  a  lien  merely, 
and  not  a  title,  and  the  mortgagee  may  in  equity  insist  that  his  lien  adheres 
to  the  proceeds  received  by  the  vendee  of  the  mortgagor. 

8.  Same— A  mortgage  of  personal  property  having  been  recorded  in  the 
county  where  the  property  was  at  the  time,  and  where  the  parties  resided, 
the  law  does  not  require  that  it  shall  be  recorded  in  another  county  to 
which  the  property  has  bneu  removed. 

4.  Same^Tbe  mere  fact  that  a  mortgagee  does  not  promptly  begin  pro- 
ceedings to  enforce  his  lien  when  the  debt  matures  does  not  constitute  laches. 

6.  Payment— Pleading— A  traverse  of  the  averment  that  no  part  of  the 
debt  has  been  paid  is  not  an  allegation  that  it  has  been  paid,  and  does  not 
properly  raise  the  issue  of  payment. 

Petree  &  Downer  for  appellants;  J.  I.  Landes  for  appellees. 

BERTMAN  v.  EBERT  S  ADM'R. 

Filed  May  18,  1887.    Appeal  from  Campbell  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Bowden,  aflQrming. 

1.  Grounds  for  new  trial— Where  it  is  assigned  as  a  ground  for  a  new  trial 
that  the  verdict  is  contrary  to  the  "law,*'  the  complaint  relates  to  the  "law" 
as  given  by  the  court  in  its  instructions  to  the  jury. 

a.  Same— "Errors  of  law  occurring  at  the  trial  and  excepted  to  by  the  de- 
fendant,'* assigned  as  a  ground  for  a  new  trial,  is  not  sufficient  to  call  in 
question  any  error  of  the  court. 

C.  J.  Helm  for  appellant;  J.  Creutz  for  appellee. 

KENTUCKY  GRANGERS'  MUTUAL   BENEFIT  SOCIETY,  &c.  v. 
HOWE'S  ADM'R. 

Filed  May  18,  1887.    Appeal  from   Gallatin  Circuit  Court.     Opinion   of  the 

court  by  Presiding  Judge  Bowden,  reversing. 

Benefit  societies— Assignment  of  policy— Under  the  charter  of  the  Kentucky 
Grangers'  Mutual  Benefit  Society  a  member  has  no  power  to  designate  the 
beneficiary  of  the  fund  payable  upon  his  death.  The  charter  names  the 
widow  and  children  of  the  deceased  member  as  the  beneficiaries  of  the  fund, 
and  the  only  power  the  member  has  over  it  is  to  designate  by  will  in  what 
proportion  it  shall  be  divided  among  these  beneficiaries.  There  can,  there- 
fore, be  no  assignment  of  the  policy  by  the  member  so  as  to  divest  his  widow 
and  children  of  their  rights  to  the  fund. 

In  this  case  the  member  having  assigned  his  policy  to  a  creditor,  the  as- 
signee is  entitled,  as  against  the  children  of  the  deceased  member,  to  only 
so  much  of  the  fund  as  will  reimburse  him  for  what  he  has  paid  in  assess- 
ments and  in  making  proof  of  death 

J.  F.  Askew  for  appellants;  J.  J.  Landram  for  appellee. 

ALLISON'S  EX'OR  v.  RUSSELL,  &o. 

Filed  May  25,  1837.    Appeal  from  Todd  Circuit  Court.    Opinion  of  the  oourt 
by  Judge  Ward,  reversing. 

1.  A  vendor  who  sells  land  by  verbal  contract  may,  when  there  has  been  a 
partial  performance,  enforce  the  contract  by  showing  that  he  is  able  to  con- 
vey, and  by  tendering  to  the  party  a  deed  to  the  property,  but  as  the  vendor 
in  this  case  did  not  make,  or  offer  to  make,  a  deed  to  the  passway  which  he 
claims  to  have  sold  to  the  defendant,  and  does  not  even  show  what  land  be 
was  to  convey,  he  is  not  entitled  to  relief. 

2.  A  conveyance  to  a  vendee  in  possession  under  a  verbal  contract  relates 
back  to  the  time  when  the  contract  was  made,  and  prevails  over  a  con- 
veyance to  a  third  party  made  subsequent  to  the  verbal  contract. 

Ben  T.  Perkins,  Jr.,  for  appellant ;  H.  G.  Petrie  for  appellees. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


^l\e  yieritiicky  I^aW  Reporter 


EDITOR: 

EDWARD  W.  HINES Frankfort,  Ky. 

Vol.  9.  SEPTEMBER  1,  1887.  No.  5  * 


KENTUCKY  COURT  OF  APPEALS. 


NKWMA^N,  <fec.  V.  THOMPSON. 

(Filed  May  21,  1887— Not  to  be  reported.) 

Common  schools— Taxation— An  aot  of  the  legislature  authorizing  a  par- 
ticular distriot  to  votH  a  tax  in  aid  of  the  common  school  fund  in  oriJer  that 
the  school  may  he  taught  the  entire  year,  or  the  hiother  hraiiches  of  educa- 
tion brought  within  reach  of  all  the  children,  is  not  in  violation  of  the  Con- 
sttcutiou.  :State  or  Federal.  Nor  is  the  teaching  of  the  hij^her  branches  of 
learning  in  vlolacion  of  the  common  school  law  of  the  State. 

John  H.  Fryer  for  appellants. 

L.  T.  Api)le<?ate  and  John  H.  Barker  for  api)eHee. 

Appeal  from  Pendleton  Chancery  Court. 

Opinion  of  th(^  court  by  Chief  Justice  Pryor. 

The  indefinite  statements  contained  in  tlie  petition  from  wliich 
tlie  allefjed  illepil  action  of  the  board  of  trustees  is  attem])tecl 
to  be  cliarji:ed  present  no  tact  upon  whidi  it  might  even  be 
inferred  tliat  they  had  viohited  tlieir  duties.  It  is  in  effect 
allejjed  tiiat  they  are  not  trustees,  and  then  admitted,  impliedly 
at  least,  that  they  are  trustees,  and  tliat  as  sucli  hiwe  been  au- 
thorizing: the  collection  of  tliis  tax;  that  they  have  exacted  no 
valid  bond  from  tlie  officers  having  the  custody  of  the  money, 
but  in  what  respect  the  invalidity  exists  does  not  appear.  That 
they  have  levied  on  property  outside  of  the  district  belonging  to 
one  of  the  appellants  is  averred,  but  what  kind  of  property,  or 
where  located,  that  the  error  may  be  seen,  or  the  parties  defend- 
ants enabled  to  respond,  does  not  appear.  How  the  money  has 
been  wasted,  or  in  what  manner  the  trustees  are  expected  to  make 
an  improper  use  of  it,  is  not  alletred. 

That  Lati-n  and  (Treek  are  taught  in  the  school  is  not  in  viola- 
tion of  the  act  under  which  this  tax  is  collei  ted.  nor  is  the 
teaching  of  such  branches  of  learning  in  violation  of  the  common 
school  law  of  the  State. 

If  the  ordinary  branches  of  education  are  tauglit,  and  the  school 
open  to  all,  the  fact  that  the  teacher  may  have  a  class  in  Latin 
or  Greek  should  not  prevent  the  collection'of  the  tax.  or  authorize 
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an  Injunction  against  him  or  the  trustees  to  prevent  it.  A  system 
of  education  adopted  in  the  particular  district  in  aid  of  the  com- 
mon school  fund  authorized  by  the  legislature  by  which  a  tax  is 
imposed  that  the  school  may  be  tauirht  the  entire  year,  or  the 
higher  branches  of  education  brouglit  within  reach  of  all  the 
children,  is  not  in  violation  of  the  Constitution,  State  or  Federal, 
and,  therefore,  we  see  no  reason  for  granting  the  relief  sought  in 
this  case. 
Judgment  affirmed. 


DAVIS  V.  BENEDK^T. 

(Filed  May  21,  1887— Xot  to  be  reported.) 

Tendor  atifl  -wndee— Rescission — Appellant  instituted  this  aotion,  in  the 
haturt)  of  aD  ej«ccmont,  to  recover  a  rmot  of  land.  Appellee  set  up  a  con- 
tract with  appellant  for  the  sale  of  the  land  to  him.  evidenced  by  title  bond, 
find  twked  for  its  enforcement.  Appellant  pleaded  a  parol  rnscisslon  of  the 
contract  souaht  to  be  enforced  by  appellee.  The  appellee  tendered  Into  court 
the  entire  purchase  money  with  interest,  which  the  court  required  appellant 
to  accept,  direcriOK  him  to  make  to  app^'llee  a  deed  warranting  the  title, 
which  appellee  was  willing  to  accept.  Held— That  appellant  was  properly 
required  to  make  the  deed,  as  proof  of  such  n  rescission  by  parol  as  is  relied 
on  hy  appellant  should  be  clear  and  convincinc,  whereas  the  evidence  only 
conduces  to  show  that  a  i-esoission  was  in  contemplation  in  the  event  the 
vendor  could  not  perfect  his  title. 

Geo.  W.  Oriffey  for  appellant. 

N.  P.  Moss  for  appellee. 

Appeal  from  Hickman  Common  Pl<>as   Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant  is  attempting  in  this  case  H)  show  that  a  contract 
evidencing  the  sale  of  a  lot  in  tlie  town  of  Clinton  lias  l)een  re- 
T^einded  by  a  parol  agreement  between  herself  and  the  appellee, 
Benedict,' who  is  fhe  vende**.  Tlw^  latter  li^ld  her  bond  for  title, 
■  by  the  terms  of  which  she  was  to  make  a  conveyance  with  a  gen- 
'efal  warranty  of  title,  and  if  slie  faiI(Hl  to  do  so  tlie  vendee  was  to 
retain  the  possession  until  his  rents  satisfied  or  were  equivalent 
to  the  value  of  any  improvement  he  might  mako  on  the  property, 

Tiie  purchase  money  fell  due  and  the  appellant  not  l)eing  in- 
vested with  a  perfeet*  title,  there  was  some  conversation  about  re- 
ficinding  tlie  agro(»ment,  and  an  understanding  that  it  would  be 
done,  as  shown  by  the  testimony  for  tlie  appellant.  This  is  all 
denied  by  the  appellant,  and  neith(»r  tlie  bond  for  title  had  been 
«urren<le*red  by  the  appellee,  nor  had  bis  notes  given  for  the  land 
been  surrendered  to  him  by  the  apiiellant,  and  in  fact  the  evidence 
-only  conduces  to  show  that  a  rescission  was  in  contemplation  in 
the' event  the  title  could  not  be  obtained.  The  proof  of  such  a 
rescission  by  parol  should  be  clear  and  convincing,  and  we  think 
the  testimony  falls  far  short  of  producing  such  a  conviction  with 
reference  to  the  alleged  rescission  in  this  case. 

The  appellant  proceeding  on  the  theory  that  the  contract  had 
terminated,  and  that  the  rents  had  paid  for  the  improvements 
placed  on  the  property  by  the  appellee,  brought  an  ordinary 
action,  in  the  nature  of  an  ejectment,  to  recover  the  lot.  The  ap- 
pellee filed  an  answer  setting  forth  the  terms  of  his  title  bond, 
und  filing  it  with  the  proceedings,  asking  that  the  contract  be  en- 
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'?OTt^^.  He  also  tendered  the  entire  purchase  money,  with  the 
interest  into  court,  and  this  was  required  to  be  accepted  by  the 
appellant,  and  the  appellee  accepted  appellant's  deed  or  was  will- 
ing to  accept  such  a  conveyance  as  the  chancellor  directed  the 
appellant  to  make,  and  that  was  a  deed  warranting  the  title.  We 
see,  therefore,  no  reason  for  affording  the  appellant  any  relief  at 
law  or  equity.  She  gets  her  purchase  money  and  interest,  and 
^was  properly  oompelled  to  make  to  the  appellee  the  deed. 
The  judgment  is,  therefore,  affirmed. 


WALLACE,  Ac.  v.  ARNOLD. 

(Filed  May  21,  1887— Not  t;o  be  reported.) 

Vendor's  Hen— Assign  men  t—S.  holding  three  not-es  against.  C,  ezecnted 
bj  the  hitrer  for  the  purchase  price  of  land,  assifrned  two  of  them  to  A., 
•«kgreeing  with  the  assignee  at  the  time  that  a  set-off  claimed  by  C. ,  by  rea- 
son of  a  lien  which  he  had  discharged,  should  l)e  credited  on  the  last  note. 
S.  afterward  assigned  the  last  note  to  W.,  who  now  asserts  a  lien.  Held— 
That  W.  took  the  note  subject  to  the  equities  that  C.  and  A.  had  against  it 
by  reason  of  the  agreement  of  S.,  and  while  W.  should  have  been  made  a 
party  to  an  action  i)v  A.  to  enforce  his  Hen,  yet  as  it  appears  that  the  credit 
"TSlalmed  by  G.  is  suflicient  to  extinguish  W. 's  note,  no  lien  exists. 

Walker  &  Hubbard  for  appellantjf^. 

McHenry  A  Hill  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  I'ryor. 

Thomas  Crowder  purchased  of  one  C.  W.  Stewart  a  tract  of  land, 
lor  which  he  executed  three  notes,  payal?le  to  his  vendor. 

Stewart  assigned  two  of  the  notes  to  the  appellee.  Job.  S. 
Arnold.  Arnold  brought  his  action  in  equity  against  Crowder  to 
subject  the  land  to  the  payment  of  the  two  purchase  money  notes 
"witliout  making  Stewart  a  <lefendaiit,  and  had  tlie  land  sold, 
Arnold  becoming  the  purchaser.  The  last  note  due  had  been  as- 
signed by  Stewart  to  the  apellant,  Wallace,  or  to  others  who  as- 
signed it  to  him. 

Wallace  then  mstituted  the  present  action  against  Arnold  and 
CJrowder,  seeking  to  enforce 'his  lien,  alleging  Ihat  neither  himself 
nor  Stewart  were  parties  to  the  action  l)y  which  Arnold  enforced 
iiis  lien  for  the  two  first  notes;  and  that  as  the  land  was  liable 
for  all  the  purchase  money,  it  should  be  again  sold  or  Arnold 
«i)ade  to  account  for  the  amount.  The  defense  relied  on  by 
Arnold  was  that  before  he  purchased  the  two  notes  first  due  he 
inquired  to  know  if  any  set-otf  existed  against  the  notes,  and  was 
told  bv  Stewart  that  there  was  a  defense  by  ('rowder;  that  one 
Liisle  had  a  lien  on  the  land  that  Crowder  had  agreed  to  pay  off, 
but  that  the  last  note  would  be  sufficient  to  satisfy  this  claim  of 
liisle.  if  Corwder  should  pay  off  Lisle's  lien,  and  with  this  agree- 
ttient  he  took  the  two  notes.  Stewart  then  assigned  the  last  note 
to  Wallace,  or  to  the  assignors  of  Wallace,  and  when  this  action 
was  brought  by  him  Crowder  alleged  payment  by  him  to  Lisle  in 
a.  sum  sufficient  to  satisfy  the  note,  and  claimed  that  he  was  en- 
titled to  a  credit  on  either  the  notes  of  Arnold  or  on  the  note 
beld  by  Wallace;  that  when  Arnold  brought  his  action  to  enforce 
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the  vendor's  lien  on  the  two  notes  he  saw  Stewart,  who  agreecf 
that  the  credit  should  be  placod  on  the  Wallace  note,  and  for  that 
reason  he  made  no  defense.  While  the  appellee,  Arnold,  should 
have  made  the  holders  of  the  last  note  due  parties  to  his  action, 
whether  Wallace  or  Stewart,  still  if  Crowder,  the  purchaser,  has 
paid  off  the  Wallace  note  by  his  payment  of  Lisle's  lien  then 
Wallace  nor  Stewart  have  any  claim  on  the  land,  or  any  against 
Arnold.  Stewart  having  agreed  that  the  set-off  or  claim  of  Lisle 
should,  when  paid  l)y  his  vendee  Crowder,  be  applied  as  a  credit 
on  the  note  afterwards  assigned  to  W^allace,  and  thereby  induced 
Arnold  to  purchase  the  two  notes  first  due,  can  not  now  assert 
any  lien  on  the  land,  for  the  reason  that  the  note  lias  been  fully 
paid  by  ('rowd(»r  in  discharging  the  Lij^e  lien,  and  when  Wallace 
took  this  last  note  from  Stewart  by  assignment  he  held  it  subject 
to  the  equities  that  Crowder  and  Arnold  had  against  it  by  reason 
of  Stewart's  agreement.  The  assignee  of  Stewart  occupied  the 
same  position  that  Ste^vart  did  \vith  reference  to  the  notes  as- 
signed Arnold.  When  Wallace  sues  it  appears  that  the  note  had 
been  paid,  and,  therefore,  no  lien  exists.  The  court  acted  prop- 
erly  in  dismissing  the  petition. 
Judgment  atflrmed. 


TORBETT,  TRUSTEE,  &c.  v.  CITY  OF  LOUISVILLE. 

(Filed  May  26,  1887--Not  to  be  reported.) 

1.  Recovery  of  taxes  paid  by  mistake— If,  in  the  absence  of  any  compro- 
mise, one  pays  a  tax  under  the  bebef  that  in  is  valid,  and  when  it  1r  bein^ 
demanded  and  coiupnlsory  eollectinn  thnuitened,  such  payment  is  InvoluD- 
tary,  and  if  th(*  taxation  be  in  faut  void  the  taxpayer  may  recover  back  his 
money. 

2.  Taxation  by  innniolpal  corporations— While  land  held  for  and  adapted 
to  agricultural  purposes  only  can  not  be  subjected  to  ordinary  municipal 
taxation  merely  because  of  proximity  to  a  city,  nor  merely  becau$:e  of  Im- 
provements constrnoied  by  the  municipality,  yet  if  tlie  land  is  adapted  lio 
municipal  uses,  derives  an  inci-eased  value  from  the  proximity  of  the  munici- 
pality, and  there  is  a  town  or  city  population  on  or  n^ar  it  creating  a  neces- 
sity for  municipal  government,  or  at  least  renderinjr  the  (>xtension  of  it  over 
the  land  reasonable,  then  the  owrer  must  Cdntiibnte  his  proper  propertion 
of  the  pulilic  burden,  without  regard  to  ihe  uso  which  he  makes  of  the  land. 

Hargis  &  Eastin  for  appellants.  ^ 

L.  N.  Dembitz  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

It  is  evident  that  the  taxes  which  tlie  appellants  seek  to  re- 
cover back,  upon  the  ground  that  they  were  paid  under  a  mistake 
of  law  and  fact,  and  in  ignorance  of  tlnnr  rights  and  through 
compulsion,  were  paid  under  a  belief  upon  their  part  that  the  city 
had  the  right  to  impose  and  exact  them.  It  demanded  them  of 
them,  and  notified  them  that  if  not  paid  by  a  certain  time  a  pen- 
alty would  he  imposed,  and  then,  if  not  paid  by  the  expiration  of 
a  further  time,  their  property  would  be  sold  to' satisfy  them. 

The  taxpayer  has  a  riglit  to  presume  that  the  taxing  power  has 
been  properly  exercised  and  not  abused.  Moreover,  although  the 
assessment  may   be   illegal   and   void,  yet   there  is  an  apparent 
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tneans  of  enforcing  it  without  re8orting  .to  judicial  procedings* 
thu«  depriving  tlie  party  of  his  day  in  court.  He  should  not,  in 
such  a  case,  be  made  to  suffer  upon  the  ground  that  ignorance  of 
law  does  not  excuse.  He  should  not  be  held  to  know  more  than 
the  law-making  power.  He  has  no  voice  in  Imposing  the  burden  ; 
he  has  no  opportunity  to  be  heard,  and  knows  that  if  payment  be 
refused  his  property  will  be  summarily  seized.  In. the'al^sence, 
therefore,  of  any  compromise,  if  he  pays  the  tax  under  a  belief 
that  it  is  valid,  and  wlien  it  is  being  demanded  and  compulsory 
collect  ion  threatened,  such  payment  is  involuntary;  and  if  the 
taxation  be  in  fact  void  he  may  recover  back  his  money.  (Citv 
of  Louisville  v.  Anderson,  79  Ky..  884.) 

The  question  next  arises,  was  the  property  of  the  appellants 
subject  to  municipal  taxation?  The  taxes  for  188()  to  IHHo,  inclusive, 
are  sought  to  be  recovered  back.  The  property  upon  which  they 
were  imposed  appears  to  have  l)een  included  within  the  city 
limitrf  long  before  that  period,  but  it  is  claimed  that  it  is  exempt 
because  it  is  used  for  farming  purposes  only;  derives  no  benefits 
from  the  city  government,  and  that  there  is  no  city  population  on 
it  or  near  it  rendering  it  reasonable  to  extend  its  government 
over  it. 

From  the  intersection  of  Barrett  avenue  with  Broadway  it  is 
2,80()  feet  to  where  the  avenue  strikes  wl)at  is  known  as  Page 
street,  but  which  latter  so-called  street  is  merely  an  opening  and 
unimproved.  Running  parallel  with  Barrett  av'enue  for  this  dis- 
tance is  Vine  street,  the  two  being  about  5()0  feet  apart.  For  the 
first  l.<)00  feet  next  to  Broadway  of  this  tract  of  land,  2,8^)0  feet 
long  and  500  feet  in  width,  it  is  thickly  settled,  both  upon  Vine 
street  and  Barrett  avenue.  Then  comes  a  portion  of  it  belonging 
to  John  B.  Hutehins;  next  that  of  the  appellnnt,  ('aroliiie  Huch- 
ins,  of  nearly  tour  acres;  next  that  of  Samuel  Hutehins;  then  Wm. 
E.  Hutehins,  of  two  acres;  then  Aima  M.  Good,  of  about  three 
acres,  and  lastly  that  of  Susan  E.  Haggin.  of  about  five  acres. 

The  land  of  each  of  these  parties  extends  from  Vine  street  to 
Barrett  avenue,  or  nearly  so,  and  it  is  noticeable  that  the  lots 
in  each  instance  are  comparatively  small.  There  is  a  dwelling 
house  upon  that  of  Caroline  Hutcliins;  also  upon  tlie  lots  of  Mrs. 
Oood  and  Mrs.  Haggin,  Mnd  they  are  used  for  yard  and  garden 
purposes.  The  lot  of  Wm.  K,  Hutehins  is  used  in  an  agricultural 
way  only,  as  it  has  no  house  upon  it. 

Barrett  avenue  has  a  rock  roadway  from  Broadway  to  Page 
street  and  curbing,  but  no  sidewalks.  Vine  street -has  a  like 
roadway  going  toward  Page  street  until  it  nearly  passes  the  lot  of 
the  appellant  There  are  no  gas  lights  upon  eitlier  street,  but 
the  evidence  shows  that  some  gasoline  lamps  have  been  placed 
along  them,  but  they  do  not  appear  to  be  now  in  use,  or  at  least 
are  not  well  kept  up  by  the  city.  There  is  a  fire  cistern  on  Vine 
t^treet  opposite  the  lot  of  John  B.  Hutehins,  and  a  sewer  out  Bar- 
rett avenue  past  the  lot  of  the  appellant,  but  which,  when  op- 
posite the  lot  of  Samii>el  Hutehins,  turns  eastward  on  Howard 
street.  Several  streets  extend  from  Barrett  avenue  eastward, 
beginning  opposite  the  lots  of  the  parties  above  named,  and  these 
streets  appear  to  lead  to  thickly  settled  localities  of  the  city. 
Vine  street  is  thicky  settled  upon  the  side  opposite  the  lot  of 
John  B.  Hutehins,  that  of  the  appellant,  and  that  of  Susan  E. 
Haggin,  which  is  the  outer  lot  from  the  city  of  those  we  have 
attempted  to  describe.  Indeed  there  are  seventeen  liouses  almost 
immediately  connected  with  each  other  opposite  this  last-named 
lot  and  upon  Vine  street.  - 

Barrett    avenue,    opposite    the   lots    of    Wm.    E.    and    Samuel 
Hutehins,  is  quite   thickly   setled,  and    this  is   true  of  it  at  one 
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point  even  beyond  its  intersection  with  Page  street.  Tins  popu«- 
lation  around  tiie  lots  we  liave  described  must  be  considered  and  are^ 
a  part  of  that  of  the  city  of  Louisville.  They  are,  properly  speaking, 
a  town  or  city  population;  and  even  if  they  do  not  create  a  neces- 
sity that  the  city  government  should  be  extended  over  that  terri- 
tory, yet  the  fact  that  they  are  there  makes  it  reasonable  that  it 
should  iio  so. 

The  testimony  tends  to  show  that  the  lots  above  described  can, 
by  a  proper  division,  be  sold  for  over  $2,0(X)  an  acre,  which  is  cer- 
tainly very  high  for  merely  agricultural  lands,  and  shows  that 
they  are  more  valuable  for  city  property  than  for  any  other  use. 
There  proximity  to  the  city  renders  attendance  at  school  easy;  if 
enal)les  the  people  living  tliere,  in  case  of  need,  as  the  testimony 
shows,  to  send  for  the  city  police,  even  if  they  are  not  stationed- 
immediately  upon  the  ground;  their  size  does  not  entitle  them  to 
be  considered  **farins, "  and  the  testimony,  when  considered  in 
its  entirety,  shows  that  they  are  not  only  capable  of  being  used 
•  as  city  property,  and  possess  a  value  based  upon  such  adaptation, 
but  are  in  fact  so  held  with  a  view  of  bringing  them  upon  the 
market  as  such  when  tliey  reach  a  value  commensurate  with  the 
views  of  the  owners. 

Undoubtedly  land  held  for  and  adapted  to  agricultural  purposes 
only  can  not  be  subjected  to  ordinary  municial  taxation  merely 
because  of  proximity  to  a  city,  although  this  fact  may  afford 
extra  facilities  for  reaching  the  city,  and  renders  it  more  val- 
uable; nor  merely  because  of  improvements  constructed  by  the^ 
municipality.  If  so  the  area  of  the  taxation  would  be  made  to 
depend  merely  upon  municipal  energy  in  extending  improvements 
instead  of  the  area  in  fact  occupied  by  a  town  or  city  population. 

Upon  the  other  hand  the  owner  of  a  lot  in  the  heart  of  the  city 
of  Louisville  would  not  he  entitled  to  its  exemption  from  munic- 
ipal tax  because  he  chooses  to  plant  it  in  corn,  when  it  is  sur- 
rounded by  a  city  population,  and  is  adapted  to  city  uses,  and 
thence  derives  it's  value. 

If  the  land  is  adapted  to  municipal  uses;  if  it  derives  an  in- 
creased value  from  the  proximity  of  the  municipality,  and  there 
is  a  town  or  city  population  on  or  near  it  creating  a  necessity  for- 
municipal  government,  or  at  least  rendering  the  extension  of  it 
over  it  reasonable,  then  the  owner  must  contribute  his  proper 
proportion  of  the  public  burden.  This  rule  is  necessary  both  to 
municipal  existence  and  the  proper  protection  of  the  property 
owner.  To  make  the  taxation  of  his  property  depend  entirely 
upon  the  use  he  makes  of  it  would  enable  him  to  escape  proper 
taxation  while  receiving  all  the  benefits  of  the  city  government; 
while  upori  the  other  hand,  if  the  imposition  of  tlie  tax  were  made 
to  depend  merely  upon  the  energy  and  ability  of  the  municipality 
in  extending  its  improvements,  without  regiird  to  the  presence  of 
a  town  or  city  population,  to  whom  the  aegis  of  city  government 
should  properly  be  extended,  the  property  owner  would  often 
suffer  wrong  and  injustice.  (Courtney  v.  Louisville,  12  Bush,  419.) 

Tested  by  the  rule  above  indicated,  the  property  of  the  appel- 
lant was  liable  to  the  tax  imposed,  and  the  judgment  is  affirmed*. 
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COMMONWEALTH  v.  GIBSON,  Ac. 

(Filed  May  28,  1887.) 

Parol  gift  of  land— Adverse  possession— If  one  in  fact  enters  under  a  pur- 
chase or  a  frift,  although  It  may  be  verbal,  and  holds  the  land  by  aotuaU 
open  possession,  olaiming  it  as  his  own,  such  possession  is  adverse,  and  a. 
right  of  action  at  once  accrues  to  the  vendor  or  donor,  and  limitation  runs, 
from  that  date. 

John  Young  Brown,  Montgomery  Merritt  and  A.  T.  Dudley  for 
appellant. 

Ball  &  Dorsey  and  Yeanian  &  Lockett  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  testimony  in  this  case  shows  that  James  W.  Gibson,  Sr., 
gave  by  parol  to  his  son,  Wiley  Gibson,  the  111  acres  of  land  ii> 
contest  in  1862;  and  that  he  in  like  manner  gave  to  his  daughter,, 
the  appellee,  Martha,  the  Pritchett  land,  and  when  she  married 
in  January,  1864,  told  her  to  take  possession  of  it.  The  son  took 
possession  of  his  land  when  it  was  thus  given  to  him,  and  lived 
upon  it  from  that  time  until  December,  1865,  when,  at  the  in- 
stance and  l)y  the  request  of  the  father,  the  son  and  daughter 
verbally  exchanged  farms,  Martha  thus  acciuiring  the  land  now 
in  contest;  and  from  the  time  she  thus  obtained  it  until  this  suit 
was  brought  in  August,  1879,  to  subject  it  to  the  father's  debt, 
and  ever  since,  she  has  been  in  the  actual  possession  of  it,  either 
in  person  or  by  tenant. 

During  tlie  time  the  brother  was  in  possession  he  claimed,  used 
and  occupied  it  as  his  own,  and  paid  the  taxes  on  it;,  and  this  is^  . 
true  erf  the  appellee,  Martha  Robertson,  ever  since  she  acquired 
it  of  him.  During  all  this  lime  tlie  father  exercised  no  control 
over  it  in  any  way.  The  daughter  has  improved  it  to  a  very  con- 
siderable  extent. 

It  is  urged  that  the  father  only  expected  or  intended  to  give 
these  lands  to  these  children;  and  that  as  there  is  some  testi- 
mony that  Hie  appellee,  Martha  Robertson,  expected  him  to  make 
a  title  to  her  to  the  land,  therefore,  her  possession  was  amicable 
to  him,  and  the  plea  of  limitation  by  her  unavailable. 

!t  is  manifest  from  the  father's  own  testimony,  who  is  a  wit- 
ness against  her,  that  he  made  the  gift,  and  this  also  clearly  appears, 
from  her  own  and  other  evidence.     It  is  equally  certain   that  the 

Eossossion,  first,  of  the  brother  and  then  or  the  appellee,  Martha, 
a.s  been  actual  and  uninterrupted  from  1862  up  to  the  bringing 
of  this  action  in  August.  1879,  a  period  of  more  than  flften  years. 

Unless,  therefore,  the  law  says  that,  under  the  state  of  case^ 
named,  she  can  not  rely  upon  the  possession  as  adverse,  she  is 
Invested  with  a  possessory  title,  which  prevents  the  land  front 
being  subjected  to  the  judgment  against  n^r  father. 

It  is  true  that  the  legal  title  to  the  land  is  yet  vested  in  him,, 
and  that  no  writins:  evidenced  the  gift,  but  whether  a  holding  Ir 
adverse  or  amicable  depends  upon  the  character  of  it  in  point  of 
fact.  In  the  celebrated  case  of  Taylor  v.  Horde,  1  Burr.,  60, 
Lord  Mansfield  laid  down  the  broad  rule  that  disseizin  is  a  fact 
to  be  found  by  the  jury;  and  it  has  been  followed  in  this  country. 

Thus  ordinarily  the  possession  of  one  joint  tenant  is  that  of  all; 
but  if  that  one  openly  denies  the   right   of   his   co-tenant,  and  is. 
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in  possession  of  and  claiming  the  entire  property  liimself,  it  is 
80  no  longer,  but  adverse. 

A  tenant  or  quasi  tenant  may,  by  iiis  act,  not  only  terminate 
the  relation  of  landlord  and  tenant,  but  render  his  possession 
adverse.  (Morton  v.  Lawson,  1  B.  M.,  4«. )  Jhe  moment  he  dis- 
claims to  hold  as  tenant  a  right  of  action  accrues  against  him. 
So,  too,  an  entry,  although  under  a  parol  contract,  may  be  of 
such  a  character  as  to  operate  as  a  disseizin,  and  the  possession 
ripen  into  a  title.  If  one  holds  land  as  a  purchaser,  although 
under  a  parol  contract,  yet  it  is  as  his  own,  and  not  the  land  of 
the  vendor.  If  the  contract  of  purchase  be  executory,  and  the  pur- 
chaser be  holding  as  a  quasi  tenant,  yet  he  may  hold  adversely  in 
fact.  (Moore  v.  Webb,  2  B.  M.,  282.)  If  one  in  fact  enters  under 
a  purchase  or  a  gift,  although  it  may  be  verbal,  and  holds  the 
land  by  actual,  open  possession,  claiming  it  as  his  own,  such 
possession  is  adverse,  and  a  right  of  action  at  once  accrues  to  the 
vendor  or  donor.  The  moment  such  possession  begins  the  owner 
is  disseized.  It  is  immaterial  whether  the  entry  was  by  the 
owner's  consent  or  not. 

If,  after  entry,  the  ^jew  comer  claims  the  land  as  his  own,  and 
the  owner  has  notice  of  it,  either  actual  or  constructive,  then 
there  is  a  disseizin.  Whether  it  has  occurred  is  a  question  de- 
pending upon  the  circumstances;  but  if  there  is  an  exclusive  oc- 
cupancy by  the  new  comer,  with  a  use  of  the  land  as  his  own,  in 
hostility  to  the  riglit  or  title  of  t!ie  owner,  then  there  is  an  actual 
ouster  and  a  consequent  disseizin.  (Medlock,  <S:c.  v.  Suter,  &c., 
«0  Ky.,  101.) 

The  cases  of  Speers,  &c.  v.  Sewell,  &c.,  4  Bush,  289;  PragofT, 
Kx'or  V.  Flood,  7  Ky.  Law  Rep.,  686,  and  Kite  v.  Orr's  Assignee 
(opinion  by  this  court  October,  ISSfi),  [8  Ky.  Law  Rep.  —,  relied 
upon  by  the  counsel  for  th(»  appellant,  are  not  in  conflict  with 
this  view.  They  merely  decide  that:  a  vendee  or  a  donee  under  a 
parol  contract,  although  in  possession,  can  not  use  that  contract 
and  such  possession  as  a  defense  to  an  action  by  the  vendor  or 
donor  to  recover  the  land.  This  is  because  the  statute  of  frauds 
prevents  him  from  so  doing.  There  must  be  a  written  memorial 
of  the  contract,  signed  by  the  party  to  be  charged,  to  enable  the 
other  contracting  party  to  hold  the  land  by  virtue  of  the  contract. 
But  a  different  question  is  presented  when  a  vendee  or  donee  has 
taken  possession  of  land  under  a  verbal  contract,  saying  to  the 
vendor  or  donor  and  all  the  world,  "this  is  my  land  and  not 
yours,"  and  has  so  held  it  for  fifteen  years  or  over.  The  moment 
the  vendee  or  donee  does  this  the  vendor  or  donor  hns  a  right  to 
«ue  for  the  land,  and  hence  the  adverse  holding  then  begins,  and 
if  it  continues  for  the  statutory  period,  this  possession  ripens 
into  a  possessory  title.  Ihe  claimant  recognizes  no  better  title 
than  his  own,  and  it  appears  quo  animo  the  possession  is  held. 

The  appellee,  Martha  Uobertson.  is  not  suing  for  tlie  Irgal  title, 
or  seeking  to  enforce  any  parol  contract,  but  is  relying  merely  upon 
the  jidv(»rse  possession,  wliich,  as  the  testimony  shows,  has  con- 
tinued for  so  long  a  period  «s  to  bar  a  recovery  by  James  W. 
<tibson,  Sr.,  and  hence  his  creditor  can  not  subject  it. 

If  one  enters  UDon  land  by  the  owner's  mere  permission,  ex- 
pecting merely  that  he  will  give  it  to  him,  then  such  a  possession 
is  not  a  hostile  holding;  hot  where  there  is  an  unconditional 
parol  gift  of  it,  accompanied  by  an  actual  possession  of  flftpen 
years  or  over,  with  claim  of  ownership,  the  donor  can  not  recover 
it,  although  the  donee  may  have  entered  expecting  that  the  donor 
would  in  futuro  convey  or  devise  the  land  to  him.  ' 

Wood  on  Limitation'of  Actions,  page  589.  says: 

'*  An  entry    under   a   parol   gift   of   certain   lands,  the  extent  of 
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Which  is  definitely  fixed,  is  adverse  to  the  donor,  and  ripens  into 
a  title  after  the  lapse  of  the  requisite  st3,tutory  period.  There  are 
cases  in  which  a  contrary  doctrine  is  held,  but  the  weight  of 
authority,  as  well  as  common  sense  and  the  principles  applicable 
to  adverse  possession,  seem  to  support  the  rule  as-  stated,  be- 
cause a  person  entering  under  such  circumst^inces  enters  as 
owner,  and  occupies  under  a  claim  of  ownership,  and  every  at- 
tribute requisite  to  acquire  a  title  by  adverse  possession  exists.'' 

The  writer  is  supported  by  the  cases  of  Stnel  v.  Johnson,  4 
Allen,  425,  and  Outcalt  v.  Ludlow,  82  N.  J.  L.,  251;  and  in  fact  the 
very  question  now  presented  was  passed  upon  by  this  court  in 
the  case  of  Chamberlain,  &c.  v.  McKinney,  decided  November  1, 
1884  [6  Ky.  Law  Rep.,  365]. 

Judgment  affirmed. 


SHT'FFITT,  &c.  v.  SHUFFITT,  &c. 

(Filed  May  28,  1H87. ) 

Litiitation — In  this  notion  to  lecover  Jand  inherited  by  the  plnin<.iffs,  the 
Tsause  f»f  Hction  havinjr  MrcruHd  to  the  ancestor  »»f  th*^  ylaintifis  I  of  ore  his 
tlfath,  limitation  coininuett  to  run  alter  that  *.vonc.  aud  ihe  fact  tl.at  he  left 
infant  heirs  did  not  liave  the  effect  to  susix'nd  it. 

E.  S.  Wisdom  for  appellants. 

Garnett  &  Dahoney  for  appellees. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  evidence  in  this  case  is  conclusive  that  the  defendants  and 
those  under  whom  they  claim  had  the  actual,  continuous  and  ad- 
verse possession  of  the  land  in  controversy,  described  by  the  deed 
from  Gorin,  the  commissioner,  for  more  than  fifteen  years  b(*fore 
the  commencement  of  this  action. 

It  appears  that  a  patent  was  issued  for  the  land  in  lP3fi  to 
Frances  Shuffltt,  under  whom  the  plaintiffs  claim.  But  even  if 
that  patent  had  been  valid  and  not,  as;  the  defendants  contt'nd, 
void  because  of  the  previous  appropriation  of  tlie  land,  still  he 
never  took  possession  or  claimed  under  that  patent,  and  never 
resided  on  the  land,  except  about  one  year  in  1819,  atid  it  de^s 
not  clearly  appear  that  even  for  that  short  period  of  time  he 
claimed  and  occupied  it  as  the  owner.  On  the  other  hand  the 
evidence  shows  Thomas  Shuffltt  lived  on  and  claimed  the  land 
from  1820  to  1848,  when  it  was  purchased  as  his  property  by 
'Buckner,  and  afterwards,  in  1852,  was  conveyed  by  (»orin,  com- 
missioner, to  Thos.  G.  ShufHtt  and  Frances  Sluitfitt,  who  held  the 
possession,  claiming  it  as  their  own,  until  sold  to  satisfy  a 
mortgage  given  by  Thos.  G.  Shuffitt,  and  thereafter  occupied  by 
him  as  tenant  of  the  purchaser  at  the  sale  to  satisfy  the  mortgage. 

The  cause  of  action  having  accrued  to  the  ancestor  of  the  plain- 
tiff before  his  death,  limitation  contined  to  nm  after  that  event, 
and  the  fact  that  he  left  infant  heirs  did  not  have  the  effect  to 
suspend  it. 

The  judgment  is  affirmed. 
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JOHNSON  V.  HUGHART,  &c. 

(Filed  May  28,  1887.) 

1.  Estoppel— A  des^irinff  to  provide  for  B's  wife  and  children,  transfeirecj 
to  B  some  notes  in  oonsideration  of  B's  atrreement  to  oonvej  to  him  a  cer- 
tain tract  of  land,  A  ufsreein^r  to  convey  tho  land  to  B's  wife  for  her  sep- 
arate use  for  life,  and  at  her  death  tn  her  chlldi'en.  A,  supposing  the  land 
had  been  conveyed  to  him  pursuant  to  the  agreement,  execuied  to  B's  wife 
and  children  a  conveyance  therefor  as  agreed,  B  ratifying  the  oonveyanc*^ 
after  it  was  executed.  In  fact,  however,  B  had  n<t  conveyed  the  land  to  A^ 
and  never  did  so.  Tliereafter  B  and  wife  executed  to  appellant  a  mortgage 
upon  the  land  to  secure  a  deht  of  B.  the  Tiiortgage  deficrihing  tlie  land  as. 
that  conveyed  by  A  to  B's  wife.  Held— That  B  is  estopped  to  deny  that  the 
deed  fmm  A  to  his  wife  and  children  is  binding  upon  him,  and  his  vendees, 
aud  privies  are  likewise  bound  by  the  estoppel.  Iherefoiv,  the  iLortgugeta 
appellant  is  invalid. 

2.  False  recital  in  mortgage— Husband  and  wife  united  in  a  mortgage  of 
the  husband's  laud,  the  mortgage,  howfVt^r,  describing  the  land  as  thut  of 
the  wife.  Held— That  while  the  false  recital  in  the  mortgage  renders  it  in  • 
operative  as  against  third  persons  without  notice  at  the  true  state  of  the 
case,  yet,  like  an  unrecorded  mortgage,  it  is  good  as  between  the  parties, 
and  also  good  as  against  third  persons  with  notice  of  all  the  facts. 

3.  Liens— The  mtirrgagor  of  a  life  estate  in  lands  having  acquired  also  the 
reversion.  C,  the  nuM-rsagee,  ns^i^rt-ed  a  lien  upon  thp  mortgagor's  absolute 
estjitH,  which  was  sold  to  satisfy  the  mort-ga^ee's  debt,  the  claim  of  a  lien, 
upon  the  fee  not  being  resisted  by  the  mortgagor.  D,  the  holder  of  a  mort- 
gaiie  upon  the  ninrtgngor  s  absolute  estate  in  the  sau'e  land,  not  having  beett 
made  a  partv  to  C.'s  action,  now  asserts  his  lien.  D's  ntortgage,  by  reason 
of  a  false  renit^d  therein,  was  not  good  as  against  C  who  had  no  notice  of 
the  facts.  Hehi— That  while  C  h«d  a  lien  only  en  then  l)rtf  tiger's  life  thtaie, 
yet  as  his  claim  to  a  lien  upon  the  fee  was  not  lesisted,  and  he  could  have 
purchased  the  reversion  from  the  mortgagor,  or  could  have  had  his  execu- 
tion issued  and  levied  thereon,  and  acquired  a  good  title  as  against  D,  the 
latter  can  not  complain  because  the  same  thing  has  been  accomplished  in 
another  way. 

W.  N.  &  J.  J.  Sween<»y  for  appellant. 

G.  W.  Williams  &  Son  for  appellees. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Edward  Iiong.  many  years  ago,  died,  owning  a  tract  of  land 
lying  and  being  in  Hancock  county,  Ky.,  and  supposed  to  contain 
one  hundred  and  ninety-eight  acres. 

Higdon  and  wife  becoming  the  owners  of  two-thirds  of  said 
tract  of  land  On  the  —  day  of  December,  18(J5,  sold  to  appellee, 
John  W.  Hughart,  by  deed,  which  was  duly  recorded  said  two- 
thirds. 

Martha  I).  Long  owned  the  remaining  third  intej'est  in  said 
tract  of  land,  and  Margaret  13.  Long,  widow  of  Edw'ard  Long, 
owned  an  unallotted  dower  in  .said  tract  of  land.  Not  long  after 
John  W.  Hughart's  purchase  from  Higdon  and  wife  proeeedingH 
were  instituted  in  the  Hancock  County  Court  for  the  purpose  of 
having  said  land  divided,  and  the  allotment  of  dower  therein. 
Said  proceedings  resulted  in  a  division  of  the  land  and  the  allot- 
ment  of  dower,  the  apellee,  John  W.  Hughart,  receiving  138?^ 
acres,  Martha  T).  Long  31^2  acres,  and  Margaret  E.  Long  43^5 
acres  as  dower,  the  survey,  it  seems,  having  run  out  more  than 
198  acres. 
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In  1871  the  appellee,  John  W.  Hughart,  purchased  from  l^ar- 
garet  E.  and  Martha  D.  Long  their  resp'^ctive  parrels  of  land, 
and  received  a  deed  from  them  for  the  same  on  the  28d  day  of 
March,  1876.  The  deed  recited  the  unpaid  purchase  money  due  by 
notes  to  each  vendor,  and  retained  a  lien  on  the  respective  par- 
cels for  the  payment  of  the  same.  The  appelle,  Jett,  became  the 
assignee  for  value  of  these  notes. 

On  th»-  16th  of  April,  1881,  Jett  filed  his  petition  in  equity  in 
the  Hancock  Circuit  Court  against  the  appellee,  John  W. 
Hughart,  for  the  purpose  of  enforcing  his  Hen  on  these  parcels  of 
land,  and  obtaining  a  sale  thereof  to  satisfy  the  respective  sums. 
due  thereon.  The  appellee,  John  W.  Hughart,  appeared,  and' 
asserted  a  right  of  homestead  in  said  parcels  of  land.  The  circuit 
court  denied  his  right  to  a*  homestead  as  against  Jett's  claim, 
but  decreed  the  sale  of  both  parcels  of  land  as  a  whole,  the  same- 
not  being  susceptible  of  advantageous  division,  for  the  purpose 
of  satisfyiM  said  debt,  interest  and  cost,  and  both  parcels  were 
sold  by  thexourt's  commissioner  on  the  21st  of  June,  1881,  for 
the  sum  of  $347. 4(),  the  amount  of  the  debt,  inten^st  and  costs, 
and  Jett  became  the  purchaser.  On  the  9th  of  November,  1881, 
the  sale  was  confirmed,  and  Jett  received  the  commissioner's 
deed  for  the  whole  of  said  parcels  of  land. 

On  the  26th  of  ^September,  1876,  the  appellees,  John  W.  Hughart 
and  Armilda,  his  wife,  executed  to  the  appellant,  Johnson,  a 
mortgage,  which  was  duly  acknowledged  and  recorded,  to  secure 
the  payment  of  a  debt  due  the  appellant  by  the  appellee,  John 
W.  Hughart,  on  **a  certain  tract  of  land  lying  and  being  in  Han- 
cock county,  and  on  the  waters  of  Yellow  creek,  containing  twa 
hundred  and  thirteen  acres,  more  or  less,  and  conveyed  to  said 
Armilda  Hughart  by  Harriet  Miller,  by  deed  duly  recorded  in 
the  clerk's  office  of  the  Hancock  County  Court  in  deed  book  No. 
— ,  page  — .  Reference  is  to  be  had  thereto  for  a  more  i^articular- 
description  of  said  tract  of  land.'' 

The  appellee,  Armilda  Hughart,  resisted  the  appellant's  riglit 
to  subject  this  land  to  the  payment  of  said  debt  upon  the  pfround 
that  by  the  deed  of  Harriett  Miller,  the  person  mentioned  in  tlie 
mortgage,  she  held  said  land  to  her  sole  and  separate  use,  to  the 
exclusion  of  her  husband,  the  appellant,  during  her  natural  life, 
and  at  her  death  the  same  was  to  go  to  her  living  children,  and, 
therefore,  the  mortgage  was  invalid. 

In  avoidance  of  this  plea  the  appellant  urged  that  Mrs.  Hughart 
was  really  not  the  owner  of  said  land;  that  Mrs.  Harriett  Miller, 
at  the  time  of  the  pret^^nded  conveyance  to  Armilda,  was  not  tlie 
owner  of  said  land,  but  that  the  appellee,  John  W.  Hughart,  was 
the  owner  of  the  same. 

The  facts  as  established  by  the  record  are  tliat  Mrs,  Miller, 
prior  to  April,  1872,  as  the  representative  of  her  deceased  luisband, 
held  several  notes  on  the  appellee.  John  W.  Hughart,  for  a  c<m- 
siderable  sum  of  money,  and  he  being  weak-minded  and  improv- 
ident, she  desired  to  make  some  provision  for  Mrs.  Hughart,  who- 
was    her   niece,    and    to   that  end    she   etfected   an   arrangement 

through Tate,  then  a  lawyer,  now  a  minister   of   tlie   gospel. 

with  the  appellee,  John  W.  Hughart,  by  which  she  surrendered 
said  notes  to  him,  and  in  consideration  thereof  he  was  to  deed  to. 
her  the  138^  acres  of  land,  which  he  bought  from  Higdon  and 
wife,  and  which  was  allotted  to  him  in  the  division  heretofore 
mentioned:  and  pursuant  to  this  agreement  Mrs.  Miller,  on  the  -- 
dav  of  April,  1872,  conveyed  by  deed  which  was  duly  recorded, 
tiaid  138^  acres  of  land  to  the  sole  and  separate  use,  and  to  the- 
exclusion  of  her  husband,  of  Mrs.  Hughart  during  her  natural 
life,  and  at  her  death  to  her  living  children.     It  is  the  recollectlou. 
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■of  Mr. Tate  that  the  appellee,  John  W.  Hughart,  conveyed  said  land 
to  Mrs.  Miller  by  deed.  He  says  that  he  understood  the  neces- 
sity of  his  making?  a  deed  to  Mrs.  Miller,  and  intended  to  have 
him  make  it,  and  thinks  that  he  did  make  it.  Be  this,  however, 
as  it  may,  it  is  certain  that  the  arrangement  above  indicated 
was  made,  and  Mrs.  Miler,  believing  that  the  title  was  made  to 
her,  surrendered  the  notes  and  made  the  deed  to  Mrs.  Hughart. 
Tt  is  also  certain  that  Mr.  Hiiprhart  received  the  notes,  and  in 
consideration  thereof  admitted  the  right  of  Mrs.  Miller  to  convey 
said  land  to  Mrs.  Hnghart,  and  ratified  the  act  of  conveyance 
after  it  was  made.  Tlie  mortgage  to  the  appellant  is  conclusive 
evidence  of  these  two  latter  facts. 

Tt  is  an  elementary  equitable  principle  that  if  A  devises  prop- 
erty to  B  upon  the  condition  that  B  must  convey  to  C  a  certain 
piece  of  his  property,  and  B  accepts  A's  devise,  he.  by  thus  ac- 
cepting, agrees  to  the  condition  imposed  upon  him,  and  C  may 
compel  him  to  convev  the  property  according  to  the  terms  of  the 
will. 

Here  Mr.  Hughart  agrees  that  in  consideration  of  Mrs.  Nfiller's 
surrendering  certain  notes  to  him  she  mierht  convey  IdH^  acres  of 
his  land  to  his  wife  and  children.  The  notes  are  surrendered  and 
the  conveyance  is  made.  Now  by  the  sime  tquitable  principle 
the  transaction  is  binding  upon  him,  and  estops  him  from  call- 
ing it  in  ouestion,  and  his  vendees  and  privies  are  likewise 
bound  by  the  estoppel. 

We  think  the  low«r  court  did  right  in  dismissing  the  app:llant's 
action  as  to  the  \HS%  acres  of  land.  But  there  was  included  in 
the  mortgage,  in  addition  to  the  loS\  tract,  the  two  parcels  of 
land  which  Mr.  Hughart  purchased  from  Margaret  E.  and  Martha 
D.  Long. 

Although  the  whole  quantity  mortoraged  is  described  as  the 
property  of  Mrs.  Hughart,  yet  as  to  these  two  parcels  it  is  clear 
that,  as  between  the  appellant  and  Mr.  Hughart  the  mortgage,  is 
valid  because  Mr.  Hughart  and  his  wife  joined  in  mortgaging 
this  land,  which  was  his  and  not  hers;  and  and  while  the  mis- 
recital  in  the  mortgage  rendered  it  inoperative  as  ngainst  third 
persons  without  notice  of  the  true  state  of  case,  and  as  to  them 
it  would  have  no  greater  effect  than  an  unrecorded  mortgage,  yet 
as  between  the  parties  it  is  as  good  as  an  unrecorded  mortgage, 
and  is  also  good  as  against  third  persons  having  notice  of  the 
true  state  of  case. 

Tlie  appellee,  Jett,  did  not  make  the  appellant  a  party  to  his 
suit  for  a  sale  of  said  j)arc(;ls  of  land  to  satisfy  his  lien  thereon. 
He  liad  a  lien  on  the  whole  of  th'?  HTio-acre  parcel;  also  a  lien  on 
bis  assignor's  life  estate  in  the  4JP.j-acre  parcel;  and  his  liens  on 
each  parcel  being  superior  to  tliat  of  the  appellant  to  this  extent, 
his  proceeding  to  enforce  them,  had  it  been  so  limited,  without 
making  tiie  appellant  a  party,  would  not  ordinarily  have  been  a 
sufficient  error  to  set  the  judgment  and  sale  aside.  But.  not- 
withstanding he  did  not  have  a  li^n  upon  the  reversionary  inter- 
est in  the  43io-acre  tract,  he  obtained  a  judgment  for  the  sale  of 
the  whole  estate.  Bo  the  question  is.  can  the  appellant  have  the 
judgment  and  sale  set  aside  for  the  error? 

As  before  stated,  the  mortgay(»  having  described  the  land  mort- 
gaged as  the  property  of  Mrs.  Hughart,  and  it  being  a  legitimate 
presumption  on  the  part  of  third  persons,  who  knew  not  to  the 
contrary,  that  the  mortgage  recited  the  truth,  and  such  persons 
•dealing'in  reference  to  any  land  belonging  to  Mr.  Hughart,  though 
included  in  the  mortgage,  would  not  be  affected  with  construct- 
ive notice  that  such  land  was  mortgaged. 

It  does  not  appear  that  Jett,  at  tlie  time  he  obtained  the  decyee 
«ncl  the  sale  of  the  land,  had  actual  notice   that  said  two  parcels 
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of  land  were  included  in  the  mortgage.  And  while  he  obtained  a 
decree  for  the  sale  of  the. reversionary  interest  in  the  43^2-acre 
tract  of  land,  on  which  he  had  no  lien,  yet  it  must  be  remem- 
bered that  this  interest,  as  well  as  the  dower  interest,  on  which 
Jett  held  a  lien,  belonj^ed  to  Mr.  Hu^hart,  and  that  he  owed  the 
debt;  that  he  appeared  and  claimed  a  homestead  in  the  land, 
but  never  questioned  Jett's  asserted  lien  on  the  reversionary  in- 
terest; that  ne  could  have  sold  the  whole  of  said  land  to  .Tetf  to 
satisfy  said  debt,  he  not  having?  actual  notice  tlfat  the  land  was 
included  in  the  mortjrage,  which  sale  would  have  defeated  ihe 
appellant's  lien  on  same;  that  Jett  could  have  obtained  an  exe- 
cution on  his  judgment,  and  had  the  land  sold  to  satisfy  it, 
which  would  have  passed  the  title  fts  aj^ainst  appellant.  Now 
instead  of  having  the  reversionary  interest  sold  under  execution, 
the  commissioner  of  court  sold  it  to  satisfy  the  judgment,  and  by 
which  the  debt  was  discharged,  and  this  was  done  with  the  con- 
sent of  Mr.  Hughart,  and  without  .Tett's  having?  actual  notice  of 
the  appellant's  mortgage  thereon;  So  Jett  accomplisIwHl  by  this 
irregular  proceedin«<  the  same  tliinj?  that  he  had  tlie  right  to 
accomplish  in  either  of  the  two  other  ways.  The  same  end  was 
reached,  and  we  can  not  see  how  appellant's  right  would  be 
prejudiced  any  more  by  the  one  way  than  the  other. 

In  addition  to  this,  it  appears  that  the  appellant  knew  of  the 
pendency  of  Jett's  action  to  subject  this  land,  and  at  one  time 
thougl)t  of  appearing  therein  and  setting  up  .his  claim,  which 
purpose,  however,  he  abandoned,  and  concluded  to  bid  on  the 
land  at  the  commissioner's  sale.  By  some  casualty  he  was  pre- 
vented from  doing  this.  So  we  see  no  error  in  the  refusal  of  the 
lower  court  to  disturb  .Jett's  purchase. 

The  judgment  of  the  lower  court  is  affirmed. 


BANE  v.  THE  TRAVELERS  INSURANCP]  CO. 

(Filed  June  2,  1887.) 

Accident  insurance— Appellee  issiipd  to  apppll.int;  an  accii'ont  In.snraiire 
policy  for  Dhe  period  of  twelve  months  in  consideration  of  the  sum  of  *:i(), 
payable  by  installments,  for  wliioh  appellant  gave  appellee  an  oriier  on  a 
railroad  company,  in  the  employment  of  which  he  was,  the  policy  providins: 
that  "Che  first,  second,  third  and  fourth  installments  specified  in  the  afore- 
Raid  order  shall  apply  only  to  the  payment  of  premium  for  the  first,  second, 
third  and  fourth  insurance  periods  of  two,  three  and  five  months  e«ich,  and 
in  the  order  named.  It  is  also  agreed  that  there  shall  he  no  liability  under  ' 
this  policy  for  any  claim  by  reason  of  personal  injuries  as  aforesaid,  occur- 
ring in  either  of  the  said  insurance  periods  for  which  the  respective  install- 
ments of  premiums  shall  not  have  been  actually  paid."  The  order  for  120 
drawn  by  appellant  on  the  railroad  company  provided  for  the  payment  of 
the  first  installment  of  fS  out  of  his  wages  for  January,  the  secnud  install- 
ment out  of  his  wages  for  February,  the  third  installment  out  of  his  wages 
for  March,  and  the  fourth  installment  out  of  his  wages  for  Ai)ri].  Aj)pel- 
lant  worked  during  the  months  of  January  and  Fetrtiary,  and  $5  was  paid 
on  the  order  out  of  the  wages  of  each  of  these  months.  He  failed  to  work 
in  March  and  April,  but  resumed  work  May  1,  and  when  he  was  injured  in 
May  the  railroad  company  owed  him  more  than  $10.  In  an  action  on  the 
policy,  Held— First.  The  order  on  the  railroad  conipany  was  not  an  n.<%sign- 
ment  of  100  to  be  paid  out  of  any  money  that  might  l)eoome  due  to  the  in- 
sured, but  only  $5  out  of  his  wages  for  each  of  fonr  specified  months,  during 
tmc  of  which  he  earned  nothing.  Therefore,  the  drawee  in  the  order  had  no 
right  to  pay  the  balance  due  upon  the  order  out  of  the  wages  of  any  other 
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inoDth.  SeooDd.  The  insuraDoe  oompaDv  was  not  obliged.  In  order  to  escape 
liability,  to  retarn  to  the  insured  the  order  and  notify  him  that  the  oontraol 
-of  iDBurance  was  at  an  end,  since  by  the  express  terms  of  the  o  mtraot  the 
insurance  was  to  cease  at  the  end  of  any  period  If  the  premium  for  the  si'c- 
<Gpedin|9r  period  was  not  paid.  It  was  the  duty  of  the  Insured,  If  he  desired 
to  continue  the  policy,  to  pay  the  installments,  and  his  failure  to  do  so 
terminated  the  liability  of  the  company. 

S.  B.  Toney  and  Brown,  Humphrey  &  Davie  for  appellant. 

Jas.  8.  Pirtle  for  appellee.  ^ 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  portions  of  the  accident  policy  issued  on  Ibe  tenth  day  of 
January,  1883,  by  the  appellee,  the  Travelers  Insurance  Com- 
pany, upon  the  life  of  Patrick  Bane,  which  are  material  to  the 
consideration  of  this  case,  read  thus: 

**The   Travelers    Insurance   Company,    of  Hartford,  Conn.,    in  • 
consideration  of  the  warranties  made  in   the  application   for  this  i 

policy,  and  of  an  order  on  the  Texas  Pacific  Railway  Company 
tor  the  sum  of  $20,  payable  by  installments  in  accordance  with 
said  order,  does  hereby  insure  Patrick  Bane  in  the  principal  sum 
of  $2,0lX)  for  the  term  of  twelve  months,  commencing  at  12  o'clock 
noon  on  the  day  and  date  of  this  policy,  the  said  sum  to  be  paid 
to  Mark  Bane,  if  surviving.     *    *    * 

"Provided,  always,  that  in  the  event  of  any  claim  for  injury  to 
the  insured  before  tiie   actual   payment  of   the   first   installment  , 

under  the  aforesaid  order,  then  from  any  amount  found  to  be 
justly  due  bv  reason  of  said  injury  may  be  deducted  the  sum  of 
all  the  insta'llments  called  for  by  said  order,  whereupon  the  order  | 

shall  be  cancelled,  and   the  premiums  for   the  full   term   of  this  ; 

policy  receipted  for  as  fully  paid;  but  if  the  sum  found  to  be  due  | 

under  said  claim  shall  be  less  than  the  unpaid   installments  cov-  i 

ered  by  said  order,  then    the   sum   adjudged    to  be  due  to  the  in-  i 

sured  shall  be  credited  on-  account  of  the  installments  due,  or  to  i 

become  due,  under  said  order,  it  being  expressly  understod    and  j 

agreed  that  tlie  first,  second,  third  and   fourth  installments  spec-  i 

ified  in  the  aforesaid   order   shall    apply   only    to  thf  payment  of  I 

l^remium  for  the  first,  second,  third  and  fourth  insurance  periods 
of  two,  three  and  five  months  each,  and  in  the  order  named.  It 
is  also  agreed  that  there  shall  be  no  liability  under  this  policy 
for  any  claim  by  reason  of  personal  injuries  as  aforesaid  occur- 
ring in  either  of  the  said  insurance  periods  for  which  the  re- 
spective installments  of  premiums  shall  not  have  been  actually 
T)aid,  except  as  herein  provided  for  delay  in  payment  of  the  first 
installment  as  the  premium  for  the  first  insurance  period.  ♦  ♦  • 
If  the  company  shall  so  elect,  this  policy  may  be  cancelled  at 
any  time,  by  refunding  to  the  insured  the  premium  paid  by  him,  ' 

less  a  pro  rata  part  thereof  for  the  time  said  policy  has  been  in 
force."  I 

This  is  the  order  referred  to  in  the  policy: 

"PAYMASTER'S  ORDER  FOR  $20. 

"To  the  Texas  Pacific  Railway  Company: 

"Please  pay  to  the  Travelers  Insurance  Company,  of  Hartford, 
Conn.,  or  its  authorized  agent,  the  sum  of  $20,  by  installmentB  as 
follows: 

"First  installment.  Five  dollars  to  be  paid  and  deducted  from 
my  wages  for  the  month  of  January,  1883. 
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** Second  intallment.  Five  dollars  to  be  paid  and  deducted  from 
Iny  wages  for  the  month  of  February,  1883. 

'*Third  installment.  ,  Five  dollars  t*)  be  paid  and  deducted  from 
my  wages  for  the  month  of  March,  1883. 

*' Fourth  installment.  Five  dollars  to  be  paid  and  deducted 
from  my  wages  for  the  month  of  April,  1883. 

**The  first  installment  being  the  premium  for  two  months,  the 
first  insurance  period  under  a  policy  of  insurance  issued  to  me 
by  said  company,  and  bearing  even  date  and  number  herewith ; 
the  second  installment  being  the  premium  for  two  months,  the 
second  insurance  period  under  said  policy;  the  third  installment 
being  the  premium  for  three  months,  the  third  insurance  period 
under  said  policv;  and  the  fourth  installment  being  the  premium 
for  ^ve  months,  the  fourth  insurance  period  under  said  policv, 
all  in  accordance  with  the  provisions  and  conditions  of  said 
policv  and  my  application  for  the  same. 

(Signed)     ^'PATRICK  BANE/' 

The  policy  was  delivered  to  the  insured,  and  the  order  to  the 
insurance  company.  The  insured  worked  for  the  railway  com- 
pany during  January  and  February,  1883,  but  not  during  March 
and  April  following.  He  resumed  worlc  for  it  on  May  1st,  and 
was  killed  on  May  28,  1S88.  The  order  was  never  accepted  by  the 
railway  company,  but  was  left  with  it  by  the  insurance  company. 
The  in'stallm(»nts  from  the  January  and  February  wages  we're 
paid  to  the  appellee  by  the  railway  company,  but  those  for  March 
«nd  April  were  not  paid,  as  the  insured  earned  nothing  during 
those  months.  On  the  lOth  day  of  yiny.  however,  there  was 
more  than  $10  due  him  from  the  railway  company,  and  at 
his  death  the  sum  of  $47.70,  all  earned  during  the  month  of  May, 
1^^.  The  insurance  company  never  demanded  payment  of  the 
balance  of  the  order  of  the  railway  company,  and  never  notified 
the  insured  of  irs  nonpHyment  or  that  the  contractof  insurance 
was  at  an  end,  and  never  returned  tlie  order  to  him  or  otTered  to 
-do  so. 

The  insurance  .company  cmtonds  that  by  the  terms  of  the  con- 
tract the  several  payments  were  to  pay  for  insurance  in  several 
periods;  thus  the  first  payment  for  two  months,  cr  from  January 
10th  to  March  10th;  the  second  payment  for  two  montiis,  or  from 
th'j  last  named  date  to  May  10th;  but  that  if  the  third  payment 
was  not  in  fact  made  then  the  insurance  ceased  at  the  end  of  the 
second  period.  In  short,  that  the  insurance  was  on  the  install- 
ment plan,  and  that  the  failure  to  pay  the  installment  ipso  facto 
worked  an  end  of  the  contract. 

The  beneficiary  under  the  policy  says,  however,  that  by  a  fair 
construction  of  the  contract  the  period  of  insurance  wan  twelve 
months;  that  in  consideration  of  it  the  insured  gave  tlie  order 
for  $20;  that  the  provision  in  it  as  to  how  it  was  to  be  paid  was 
merely  directory,  and  but  an  indication  to  the  drawee  as  to  how 
he  was  to  reimburse  himnelf,  and  that  it  was  an  executed  con- 
tract of  insurance  for  a  year.  Moreover,  if  the  order  was  not  a 
bill  of  exchange  by  reason  of  being  payable  out  of  a  particular 
fund,  that  yet  it  was  binding  on  the  drawer  as  a  common  law 
order,  because  prima  facie  it  imported  an  indebtedness  by  him  to 
thp  insurance  company;  and  as  it  neither  returned  the  order  to 
him  or  notified  him  of  its  nonpayment,  or  that  it  elected,  in  con- 
sequence thereof,  to  consider  the  contract  at  an  end,  there  was  a 
waiver  of  any  forfeiture,  or  right  of  forfeiture,  upon  the  part  of 
the  company,  even  if  under  the  contract  it  had  this  right. 

In  considering  this  question  the  character  of  accident  insurance 
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must  be  borne  in  mind,  and  that  the  policy  is  a  peculiar  one. 
Undoubtedly  the  rights  of  the  parties  snould  be  reciprocal.  The 
insurance  company  shoi)ld  not  be  allowed  to  occupy  such  a  legal 
attitude  that  it  can  say,  in  case  the  insured  lives,  **you  owe  thia 
order, '' but  in  case  of  his  death  that  "the  Insurance  has  ex- 
pired by  reason  of  its  nonpayment." 

The  manifest  injustice  of  such  an  advantage  has  led  to  the 
adoption  of  the  rule  in  this  State  that  where  an  insurance  com- 
pany has  taken  the  personal  obligation  of  the  insued  to  pay  a 
premium  at  a  particular  time  on  pain  of  forfeiture,  tlie  riglit  to 
rely  upon  a  forfeiUire  is  waived  by  retaining  the  ohIi8:ation  after 
maturity,  without  notice  to  the  insured  of  an  intention  to  con- 
sider the  policy  void. 

Here,  howev\>r.  the  policy  and  the  order  constitute  on»  con- 
tract, and  there  is  no  conflict  between  them.  The  order  was  to  be 
paid  in  installments  by  the  employer  out  of  the  wages  of  the  em- 
ploye for  specilied  months.  They  were  not  earned  when  the  order 
was  given,  and  the  assignment  could  not  operate  until  the  insured 
was  entitled  to  the  money. 

It  was  not  an  assignment  of  $21)  to  be  paid  out  of  any  money 
that  might  become  due  to  the  insured,  but  only  $5  out  of  hfs 
wages  for  each  of  four  specified  months,  during  two  of  which  he 
earned  nothing. 

Undoubtedly  the  drawee  in  the  order  had  no  right  to  T)ay  the 
balance  due  upon  the  order  out  of  the  May  wages.  The  assign- 
mejit  did  not  embrace  them,  and  such  payment,  if  made,  would 
have  been  at  his  peril.  If  madp,  and  it  had  subsequently  ap- 
peared that  the  insured  had  assigned  his  May  wages  to  another 
party,  such  party  could  have  compelled  payment  from  the  em- 
ployer because  the  transfer  to  the  insurance  company  was  of 
specific  wages.  Tt,  therefore,  makes  no  difference  that  when  the 
second  period  of  insurance  expired  the  insured  had  a  sufficient 
amount  of  wages  owing  to  him  by  the  railway  company  for  the 
month  of  May  to  have  paid  the  balance  of  the"  premium',  or  that 
this  continued  to  be  the  case  until  his  death. 

The  only  real  question,  it  seems  to  us,  is  whether  the  insurance 
cAmi)any  was  rtHjuired  to  return  to  the  insured  the  order  and 
notify  him  thnt  tlie  contract  of  insurance  was  at  an  end,  upon 
poril,  if  it  did  not  do  so,  that  it  should  operate  as  a  continuation 
of  the  contract. 

By  the  ( xpress  terms  of  the  contract  fhe  insurance  was  to  cease 
at  the  end  of  the  second  period  if  the  premium  for  the  third 
period  was  not  paid.  Tt  is  evident  that  the  parties  to  the  con- 
tract looked  alone  to  the  wages  that  were  expected  to  become 
due  from  the  railway  company  for  the  payment  of  the  premium. 
It  is  unreasonable  to  suppose  that  the  credit  would  otherwise 
have  been  given  by  the  insurance  company.  Railroad  employes, 
as  a  general  thing,  are  transitory  persons,  and  it  would  be  (de- 
structive of  the  accident  insurance  business  as  to  them  if,  by  the, 
mere  giving  of  an  order  to  the  insurer  to  be  paid  out  of  a  fund  to 
be  earned  by  them  in  the  future,  they  could  compel  the  insurer 
to  carry  the  insurance,  although  they  should  fail  to  work,  be- 
cause they  might  not  be  hunted  up  and  the  order  returned. 

In  this  instance  the  insured  knew  that  he  had  not  earned  the 
wages  which  he  had  assigned  in  order  to  continue  the  policy. 
If  he  had  lived,  and  the  insurance  company  had  attempted  to 
collect  the  balance  of  the  order  out  of  his  May  wages,  could  he 
not  have  claimed  successfully  that  he  did  not  transfer  them,  and 
that  he  had  cho.sen  to  let  the  policy  lapse?  He  knew  that  the  ex- 
pected fund  had  not  been  earned;  that  by  the  express  condition 
of  the  policy  its   continuation   depended    upon   payment  in   that 
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way.  The  right  of  election  was  with  him,  and  not  with  the  com- 
pany under  such  circum:;tances.  It  was  his  duty,  if  he  desired  to 
continue  the  policy,  to  have  paid  the  installments,  and  his  fail- 
ure to  do  so  terminated  the  liability  of  the  company. 

It  is  really  a  misnomer  to  say  that  the  policy  in  this  instance 
was  forfeited  by  the  nonpayment  of  the  premium.  The  insurance, 
by  the  express  terms  of  the  policy,  ceased  because  of  such  non- 
payment. The  payment  of  the  premium  was  a  condition  preced- 
ent to  the  continuation  of  the  risk,  and  even  a  court  of  equity 
will  not  interfere  to  release  one  from  tlie  consequences  of  such  a 
failure. 

The  order  in  this  case,  in  view  of  the  circumstances,  did  not 
bind  the  drawer  personally,  and  with  the  cessation  of  the  policy 
the  entire  contract  was  at' an  end. 

The  case  of  Lyon  v.  Travelers  Insurance  C-ompany,  55  Mich. 
Rep.,  141,  differs  from  this  one  in  the  controlling  circumstance 
that  there  the  insured  had  earned  the  wages  out  of  which  the 
premium  was  to  be  paid,  thus  providing  for  its  payment,  and 
they  were  in  fact  owing  by  the  employer,  and  subject  to  the  con- 
trol of  the  insured. 

Judgment  afflrm?d. 


PETERS  V.  WALLAC'E. 

(Filed  June  2,  1887— Not  to  be  reported.) 

Bankruptcy-— The  mere  fact  that  an  assignee  in  bankruptcy  declines  to  sue 
for  the  recovery  of  land  confftitutinff  a  part  of  the  bankrupt's  estate,  or  has 
verbally  surrendered  his  right  to  the  bankrupt,  does  not  invest  the  latter 
with  title,  so  as  to  enable  him  to  maintain  an  action  in  ejectment. 

C.  H.  lice  for  appellant. 

L.  T.  Applegate  and  John  H.  Bcarker  for  appellee. 

Appeal  from  Pendleton  (Uiancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pry  or. 

It  is  not  necessary  to  determine  the  njiture  or  extent  of  the  title - 
acquired  by  the  appellees,  who  were  the  purchasers  of  tiie  land 
in  controversy  at  the  decretal  sale  had  under  the  judgment  of  the 
Campbell  Chancery  Court.  The  appellant,  Peters,  who  brings 
this  ejectment,  shows  that  he  divested  himself  of  title  by  his 
proceedings  in  bankruptcy,  and  is  now  attempting  to  maintain 
the  action  without  any  evidence  wliatever  of  title  in  liimself. 
The  mere  fact  that  the  assignee  in  bankruptcy  declines  to  sue,  or 
has  verbally  surrendered  his  right  to  the  appellant,  does  not 
invest  the  latter  with  title. 

The  judgment  below  is,  tlierefore,  affirmed. 


SMITH  V.  comm()n\vp:alth. 

(Filed  June  2,  1887.) 

1.  Criminal  evidence— Upon  the  trial  of  appellant  for  a  homicideUhe  court 
did  not  err  in  admitting  evidence  to  the  eflVct  that  the  witness  heard  the 
defendant,  at  nijrht,  when  drunk  and  alone,  say.  talking  to  himself,  that  he 
"woald  kill  the  deceased.  The  fact  that  the  witness  did  not  hear  all  that 
was  said  did  not  render  the  evidence  incompetent. 

September  1,  1887—2  r^^^^I^ 
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2.  Attorneys— Arsrument — While  the  attorney  for  the  Commonwealtb  baa 
the  right  in  bis  argument  to  oharaoterize  the  testimony  of  witnesses  as  false, 
it  was  Improper  for  him  to  denounce  the  defendant  as  a  vagrant  and  scoun- 
drel :  still,  as  no  olgeotion  was  made  at  the  time,  this  court  can  not  reverse 
the  judgment  on  that  ground. 

3.  Custody  of  jury— Pending  the  trial  the  jury  was  placed  in  the  custodj 
of  the  deputy  sheriff,  who  was  admonished  and  sworn  as  the  law  directs. 
When  the  court  met  again,  Sunday  having  intervened,  the  jury  appeared  in 
open  court  in  charge  of  the  sheriff.  It  does  not  appear  that  the  sheriff  had 
been  sworn  and  admonished  as  required  by  the  Code.  Held— That  the  pre- 
sumption exists  that  the  lower  court  did  its  duty,  and  that  the  principal 
sheriff,  as  well  ns  bis  deputy,  was,  before  taking  charge  of  the  jury,  sworn 
according  to  law.  But  even  if  the  court  omitted  this  duty,  there  can  be  no 
reversal  on  this  account,  as  no  objection  was  made  at  the  time,  and  it  was 
not  made  a  prrouud  for  a  new  trial. 

4.  Instructions— An  instruction  telling  the  jury  that  they  were  the  soln 
judges  of  tiio  weight  of  the  evidence  and  crf'dibility  of  the  witnesses  was 
unnecessary,  but  not  prejudicial,  as  there  was  noihing  in  the  instruction 
calling  esT)ecial  or  invidious  iitt^ntion  to  any  particular  witness. 

5.  New  trial— Whether  a  new  trial  should  have  been  granted  upon  the 
ground  of  newly-discnvered  evidence  was  in  the  discretion"  of  the  court,  and 
the  decision  thereon  is  not  subject  to  revision  by  this  court. 

R.  L.  Ewell  and  Smith  &  Perkins  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Premising  that  this  court  can  reverse  a  judgment  of  conviction 
for  a  criminal  offense  only  for  errors  of  law  occurring  at  the  trial 
to  the  prejudice  of  the  substantial  rights  of  the  defendant,  and 
not  because  the  verdict  may,  in  our  opinion,  be  not  sustained  by  . 
the  evidence,  we  will  consider  the  various  grounds  relied  on  of 
which  we  can  take  cognizance: 

1st.  One  of  the  witnesses,  on  account  of  whose  ahsence  the  con- 
tinuance was  applied  for,  was  actually  present  at  the  trial.  The 
evidence  of  the  other  would,  if  true,  have  shown  a  threat  by  the 
deceased,  based  upon  a  remote  condition,  the  existence  of  which 
does  not  appear,  and  the  evidence,  even  if  admissible,  would 
have  been  merely  cumulative. 

2d.  The  evidence  of  the  witness,  Sutton,  was  to  the  effect  that  he 
heard  the  defendant,  at  night,  when  drunk  and  alone,  say, 
talking  to  himself,  that  he  would  kill  the  deceased,  one  A.  R. 
(^oon,  and  some  one  else. 

We  do  not  think  the  court  erred  in  admitting  the  evidence,  and 
permitting  the  jury  to  give  such  weight  to  it  as  they  might  think 
it  deserved.  It  tended  to  show  the  state  of  the  defendant's  feel- 
ings towards  the  deceased,  and  as  there  was  room  for  doubt  as  to 
how  and  by  whom  the  fight  was  commenced  that  terminated  in 
the  homicide  for  which  the  defendant  was  being  tried,  the  evi- 
dence was  proper  and  pertinent.  Moreover,  threats  and  ill-feeling 
on  the  part  of  the  defendant  was  proved  by  other  witnesses. 

The  witness,  Sutton,  it  is  true,  states  he  did  not  hear  all  the 
defendant  was  saying.  But  he  testifies  distinctly  that  defendant 
w^as  threatening  to  kill  the  deceased. 

8d.  It  does  not  appear  that  at  the  time  tlie  attorney  for  the  Com- 
monwealth used  the  alleged   improper  language  in  his  argument 
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to  tho  jury  any  objection  was  made,  or  that  the  court  was  asked 
to  stop  him. 

When  an  attorney  for  the  Commonwealth,  in  his  argument  to 
the  jury,  says  or  does  what  is  unauthorized,  improper,  and  to  the 
prejudice  of  the  rights  of  the  defendant  on  trialfor  a  criminal 
•offense,  it  is  the  duty  of  the  court,  and  the  presumption  is  it 
will,  if  appealed  to,  put  a  stop  to  and  direct  the  jury  to  disregard 
it  in  making  up  their  verdict.  The  attorney  for  the  Common- 
wealth has  the  right  to  endeavor  to  show,  and  in  his  argument  to 
t5haracteri/e,  the  testimony  of  witnesses  as  false.  And  while  it 
was  improper  for  him  to  denounce  the  defendant  as  a  vagrant 
lind  scoundrel,  still  as  no  objection  was  made  at  the  time  and 
the  attention  of  the  lower  court  was  not  called  to  the  breach  of 
propriety,  we  can  not  reverse  the  judgment  on  that  ground. 

4th.  The  record  shows  that  on  the  18th  of  the  month,  while  the 
trial  was  pending,  the  jury  was  placed  in  the  custody  of  a  deputy 
sheriff,  who  was  admonished  and  sworn  as  the  law  directs.  But 
on  the  20th,  Sunday  having  intervened,  the  jury  appeared  in 
t>p8n  court  in  charge  of  the  sheriff.  And  counsel  contends,  as  it 
^oes  not  appear  that  the  latter  otlicer  was  sworn  to  keep  the  jury 
together,  and  tn  suffer  no  person  to  speak  to  or  communicate 
with  them  on  any  subject  connected  with  the  trial,  and  not  to  do 
«o  himself,  as  provided  by  section  245,  (Criminal  Code,  that  the 
Judgment  should  be  reversed. 

The  presumption  exists,  and  nothing  to  the  contrary  appearing, 
we  must  conclude  that,  although  it  does  not  appear  from  the 
rocord,  the  lower  court  did  its  duty,  and  that  the  principal 
sheriff,  as  well  as  his  deputy,  before  taking  charge  of  the  jury, 
was  in  fact  sworn  according  to  law  in  such  cases.  Moreover, 
^ven  if  there  was  the  omission  of  duty  by  the  court  and  sheriff 
tiow  complained  of,  no  objection  was  made  at  the  time,  nor  was 
it  madp  a  ground  for  a  new  trial. 

6th.  After  a  careful  consideration  of  the  instructions  given  by  the 
tjourt  we  are  able  to  perceive  no  error  in  any  of  th«ni. 

The  two  offenses  of  murder  and  manslaughter  are  accurately  and 
fully  defined^  and  the  law  of  self-defense  and  apparent  necessity 
is  set  forth  in  such  language  as  to  enable  the  jury  to  readily  and 
I5learly  understand  the  grounds  upon  which  they  were  authorized 
and  required  to  acquit  the  defendant.  The  jury  must  know, 
"Without  being  told,  that  they  are  the  sole  judges  of  the  weight  of 
tho  evidence  and  credibility  of  the  witnesses,  and  it  was,  tliere- 
fore.  unnecessary  to  instruct  tliem  in  regard  thereto,  as  was  done 
in  instruction  No.  5.  But  we  perceive  nothing  in  that  instruction 
that  calls  especial  or  invidious  attention  to  any  particular  wit- 
ness, or  that  would  justify  the  jury  in  believing  the  court  gave 
more  or  less  weiglit  to  one  than  the  .other  witnesses  who  testified. 

The  refusal  of  the  two  instructions  asked  for  the  defendant  did 
not  prejudice  him  because  the  whole  law  applicable  to  the  case 
had  been  embodied  in  the  instructions  already  given  by  the  court. 

6th.  Whether   a   new  trial    should  have  been  granted    upon    the 

frround  of  newly-discovered  evidence  was  in  the  discretion  of  the 
ower  court,  and  the  decision  thereon  is   not,  as  has  been  hereto- 
fore decided,  subject  to  revision  by  this  court. 

Perceiving  no  error  of  law  to  the  prejudice  of  the  substantial 
rights  of  appellant,  it  is  our  duty  to  affirm  the  judgment,  as  is 
now  done. 
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COMMONWEALTH  v.  SHERMAN. 

(Fllod  June  4,  1S87.) 

1.  Process  on  amended  p^^tltion— An  action  to  recover  a  fine  having  beea 
Instituted  in  the  name  of  the  "State of  Kentucky,"  process  upon  nn  nniended 
petition  substituting  the '^Coniiiion wealth  of  Kentucky"  as  plaintiff  waa 
not  necessary. 

2.  The  Jefferson  Court  of  Conimon  Pleas  has  jurisdiction  of  an  action  iu 
the  name  of  the  ("ouimonweulth  to  recover  a  penalty. 

8.  Constitutional  law— Although  a  statute  imposing  a  penalty  be  open  trv 
constitutional  objection  because  of  unlimited  discretion  in  the  court  as  ta 
Imprisonment  in  case  of  the  nonpayment  of  the  fine,  that  is  no  obstacle  to 
an  action  for  the  penalty,  the  clause  of  the  statute  relating  to  imprisonment 
being  severable  from  the  remaining  pare  of  the  statute,  which  is  complete 
within  itself. 

4.  Penalties— Repeal  of  statute— By  the  common  law  a  penalty  can  not  bt> 
inflicted  unless  the  law  imposing  the  penalty  is  in  force  at  the  time  of  the 
trial,  but  this  rule,  has  heen  changed  by  st-ntut<e  in  Kentucky,  and  although 
n  statute  imposing  a  penalty  may  have  been  repealed,  the  jjenalty  may  stlU 
be  enforced  as  to  offenses  committed  piior  to  the  repeal. 

Helm  <fc  Bruce  and  P.  W.  Hardin  for  appellant, 

W.  P.  I).  Bush  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  bv  Judj^e  Holt. 

The  act  of  the  legislature,  entitled  **An   act  for  the  Incorpora- 
tion    and   regulation   of     life    insurance    companies,"    approved 
March  12,  1870,  provides: 

"Section  42.  Every  person  who  shall  transact  any  business  as. 
an  agent  of  any  life  insurance  company,  without  first  procurfng^ 
the  license  required  in  this  act,  or  who  knowingly  procures  pay- 
ment or  any  obligation  for  the  payment  of  any  premium  for  insure 
anoe,  by  fraudulent  representations,  or  after  revocation  of  hia 
license,  shall   be   punished    by  fine  not  exceeding  $1,<KK). 

"Section  48.  Every  fine,  penalty  or  forfeiture,  for  any  neglect 
of  duty  or  violation  of  the  provisions  of  this  act,  shall  be  sued 
for  in  the  name  of  the  State  of  Kentucky,  by  the  attorney  gen- 
eral or  prosecuting  attorney  of  the  district  or  county  in  which  the 
company  or  agents  so  violating  shall  be  situated,  when  no  otljer 
provision  is  made  by  this  act:  and  one-half  of  such  penalty, 
when  recovered,  shall  be  paid  into  tlie  treasury  of  the  Common- 
wealth uid  one-half  to  the  infonuer  of  such  violation,  other  than 
an  officer  whose  duty  it  is  to  enforce  tiie  law:  and  in  case  of  the 
nonpayuKMit  of  such  penalty,  fine  or  forfeiture  the  officer  or 
agent  of  any  company  so  offending,  and  guilty  of  neglect  or  mal- 
feasance, shall  be  liable  to  injprisonment  for  a  period  not  lesa 
tiian  six  months,  in  tlie  discretion  of  the  court  having  cognizance 
tliereof. " 

This  action  was  instituted  l)y  the  attorney  general  June  1, 
1888,  in  the  Jefferson  Court  of  ('ommon  Pleas,  in  the  name  of  the 
State  of  Kentucky,  and  against  the  appellee.  Ward  B.  Sherman, 
to  recover  a  judgment  for  $1,()()0  for  an  alleged  violation  of  thin 
law. 

A  demurrer  to  the  petition  was  presented  u])on  the  ground,  first, 
that  the  court  had  no  jurisdiction:  and,  second,  that  the  plaintiff 
had  no  legal  capacity  to  sue.  It  was  sustained  upon  the  last 
named  ground,  and  the  appellant  then  amended  by  inserting  thek 
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t^ommon wealth  of  Kentucky  as  tlie  name  of  the  plaintiff.  There- 
upon the  court  sustained  tlie  demurrer  upon  tlie  first  j^round,  and 
tlismissed  the  petition. 

Authority  was  expressly  given  ])y  the  section  .last  cited  to  sue 
in  the  name  of  the  "State  of  Kentucky."  It  is  said,  however, 
that  this  was  repealed  hy  section  11  of  the  Criminal  Code,  which 
took  effect  January  I,  1877,  and  which  is  as  follows: 

**A  public  offrnse,  of  which  the  only  punishment  is  a  fine,  may 
be  prosecuted  hy  a  penal  action  in  the  name  of  the  CVmnnon- 
wealth  of  Kentucky,  or  in  the  name  of  an  individual  or  corpor- 
ation. The  proceedings  in  penal  actions  are  regulated  hy  tlie 
Code  of  Practicf  in  civil  actions.'' 

'The  Constitution  i)rovides  that  the  style  of  all  process  shall  be 
**The  Commonwealth  of  Kentucky.''  By  the  amendment,  how- 
ever, the  plaintiff  was  so  styled;  and  this  was  but  a  correction 
of  what  was  at  most  but  a  niistake  in  the  uMine  of  tlu»  party.  It 
was  not  the  substitution  of  a  new  and  differ(»nt  person  as  plain- 
tiff, but  merely  gave  the  formal  statutory  nanie  of  the  party  as 
prescribed  by*  the  Code.  The  words  "State"  and  *'Cominon- 
wealth"  are  used  interchangeably  !)y  tiie  legislature  and  the 
judiciary;  and  admitting  that  it  was  neccessary,  yet  it  did  noth- 
ing more  than  give  truly  the  name  of  the  i)crs()n  intended  to  be 
stated. 

Process  on  the  amendment  was,  therefore,  unnec<'ssary.  Mure- 
over,  the  court,  aftc  r  it  was  filed,  acted,  as  must  be  presumed, 
by  the  consent  of  the  appellee,  upon  the  deu)urrer  to  the  jurisdic- 
tion of  the  court:  and  it  results  that,  although  the  suit  was 
brought  in  the  name  of  tlie  Slate,  yc^t  as  the  correction  related 
•merely  to  the  name  of  the  party,  the  Commonw<'alth  can  now 
question  the  judgment  below  by  this  appeal. 

It  is  earnestly  urged,  howev<'r,  that  the  court  of  common  pleas 
had  no  jurisdiction  upon  tlie  ground  that  this  is  a  x)enal  action. 

Section  4*<  supra  merely  provides  tliat  the  fine  may  be  **sued 
for, "  without  naming  the  court  in  which  it  may  l)e  done;  and 
the  argument  against  the  jurisdiction  is  based  upon  the  third 
Tsubsection  of  section  i:?  of  the  Criminal  Code,  which  says: 

"The  circuit  courts  shall  have  general  jurisdiciton  for  the  trial 
of  all  prosecution.s  and  penal  actions,  unless  exclusive  jurisdic- 
tion, be  given  to  other  courts." 

Presumably  the  lower  court  sustained  the  demurrer  to  the  ju- 
risdiction upon  the  idea  that  tlie  action  was  in  the  nature  of  a 
criminal  procc^eding,  being  for  a  fine,  and  tliat  a  court  having 
only  civil  jurisdiction  could  not  entertain  it.  Section  OH  of  the 
Civil  C-ode  provides,  however,  that  an  action  may  be  brought  in 
the  county  where  the  cause,  or  some  part  thereof,  arose  "for  the 
recovery  of  a  fine,  penal tv  or  forfeiture,  iinposeil  by  a  stat- 
ute."    ♦    *     * 

The.*?e  two  provisions  of  the  Code  were  substantially  C(/ntained 
In  the  old  Code;  and  yet  this  court,  in  1879  'ipon  a  cause  of  action 
arising  in  1875,  and  in  the  case  of  the  ('ommonwealth  v.  Avery, 
14  Busli,  625,  which  was  an  appeal  from  the  Jefferson  Common 
Pleas  Court  in  an  action  to  recover  a  forfeiture,  sustained  its 
jurisdiction. 

Undoubtedly  the  legislature  may  authorize  a  civil  action  to  be 
"inaintained  for  a  forfeiture.  It  has,  in  this  instance,  said  that 
it  may  be  **sued  for  in  the  name  of  the  State  of  Kentucky." 

Moreover,  as  we  understand  the  -law,  the  jurisdiction  of  the 
Jefferson  Circuit  Court  is  confined  by  special  statute  to  indictable 
Tjffenses,  save  cases  may  be  transferred  to  it  by  the  common 
pleaH  court. 
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If  the  act  of  1870  be  open  to  constitutional  objection,  beeauA<^ 
of  unlimited  discretion  in  the  court  as  to  iniprisoninent  in  case  of 
the  nonpayment  of  the  fine,  yet  that  question  is  not  now  presented 
because  tliis  is  a  qui  tarn  action  for  the  penalty  merely,  and  the^ 
clause  of  the  statute  relating  to  imprisonment  is  severable  from 
the  balance  of  the  section,  the  latter  being  complete  withia 
itself,  and  capable  of  execution  in  accordance  with  the  legisla- 
tive intent. 

It  does  not  appear,  nor  is  it  admitted,  that  the  appellee,  Sher- 
man, is  the  agent  of  a  company  furnishing  life  insurance  upon 
the  assessment  plan;  and  as  the  act  of  April  19,  1884,  was  con- 
fined to  companies  of  such  character,  it  can  not  be  called  to  his. 
aid.  as  this  record  is  presented,  as  repealing  the  act  of  March  12» 
1870. 

An  amendment  to  tl)e  latter  act  was,  however,  passed  by  the- 
legislature  on  April  U).  1886,  providing  that  the  penalty  for  ita 
violation  should  he  a  fine  of  '"not  less  than  $50  nor  more  than 
$100.  and  shall  bo  imprisoned  until  such  fine  shall  be  paid  or  re- 
plevied; Mild  jurisdiction  is  hereby  given  and  conferred  upon  jus- 
tices of  the  peace,  i)oIice,  city  and  county  court  judges  for  the 
trial  of  said  misdemeanors,  and  the  -enforcement  of  the  penalty 
herein  imposed:  Provided,  That  no  one  convicted  under  this  act 
shall  be  imprisoned  longer  than  fifty  days  in  default  of  payment 
of  the  i\np,  that  all  laws  and  parts  of  laws  inconsistent  with 
the  provisions  of  this  aci  are  lieieby  repealed.'' 

Jt  is  charged  that  the  alleged  violation  of  the  law  by  the  ap-- 
pellee,  Sherman,  occurred  in  188.S. 

By  the  common  law  a  person  is  not  liable  to  the  infliction  of  a 
penalty  unless  the  offense  is  unlawful,  or  the  law  imposing  the 
penalty  is  in  force  at  the  time  of  the  trial  as  well  as  at  the  time 
of  the  commission  of  the  unlawful  act. 

If  the  statute  under  which  the  proceeding  was  instituted  has 
been  repealed  then  no  judgment  can  be  had  enforcing  tlie  pen- 
alty. The  repeal  of.ih<5  law  is  itself  a  remission,  and  Judge 
Cooley  says: 

'*And  if  a  case  is  appealed,  and  pencling  the  appeal  the  law  is 
changed,  the  appellate  court  must  dispose  of  the  case  under  the 
law  in  force  when  their  decision  is  rendered."  (Cooley's  Consti- 
tutional Limitations,  477.) 

This  rule  has,  however,  been  changed  by  statute   in  this  State. 

Section  2:i,  chapter  21  of  tlic  (General  Statutes,  the  title  of  which 
is  *'()onstruction  of  Statures,''  provides: 

'*No  new  law  shall  be  construed  to  repeal  a  former  law  as  ta 
any  offense  comniitted  against  tlie  former  law,  nor  as  to  any  act 
done,  any  penalty,  forfeiture  or  punishment  incurred,  or  any 
right  accrued,  or  claim  arising  under  the  former  law,  or  in  any 
way  whatever  to  affect  any  such  offense  or  act  so  committed  or 
done,  or  any  penalty,  forfeiture  or  punisliment  so  Incurred,  or 
any  right  accrued  or  claim  arising  before  the  new  law  takes 
effect,  save  only  that  the  proceedings  thereafter  had  shall  con- 
form, so  far  as  practicable,  to  the  laws  in  force  at  the  time  of 
such  proceedings.  If  any  penalty,  forfeiture  or  punishment  be 
mitigated  by  any  provision  of  the  new  law  such  provision  may, 
by  the  consent  of  the  party  affected,  be  applied  to  any  judgment 
pronounced  after  the  new  law  takes  effect."  (Acree  &  Klnman 
v.  Commonwealth,  18  Bush,  858.) 

This  rule  of  construction  must  be  considered  as  a  part  of  every 
law  repealing  a  former  law,  by  which  a  penalty  was  imposed  j 
and  it  results  that  a  law  still  remains  to  be  vindicated  as  to 
offenses  committed  prior  to  the  repeal  by  the  subsequent  act  of 
the  legislature. 

It  must  be  considered  as  having  had  in  view  this  statutory  rul^ 
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of  construction  when  It  passed  the  act  of  April  19,  1886;  and 
there  is  no  provision  in  it  indicating  that  the  repeal  provided  by 
it  was  to  affect  any  prosecution  then  pending  under  the  former 
law,  or  that  offenses  theretofore  committed  should  not  be  pun- 
ished by  it.  The  repealing  act  can  have  no  further  effect  as  to 
offenses  previously  committed,  save  in  case  of  guilt,  to.  mitigate 
the  punishment  by  the  consent  of  the  accused,  and  only  repeals 
all  former  laws  inconsistent  with  it  as  to  offenses  subsequently 
committed. 

Judgment  reversed    and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


HOBBS  &  (H).  v.  McMAKIN. 
(Filed  June  4,  1887— Not  to  be  reported.) 

1.  A  jadainent  nsainst  a  pprsnnal  representative  is  not  evidence  of  the  lia- 
bility of  thf  decedent  as  n^rainst  the  vendee  where  a  conveyance  by  the  dece- 
denris  sought  ro  I^  Fet  iiside  by  one  claiming  to  be  a  creditor,  although  the 
conveyance  was  nien^ly  vnlunttiry. 

In  this  case  a  conveyance  by  hiisbnnd  to  wifo  is  sought  to  be  set  aside  by 
one  claiming;  to  be  a  creditor  of  r.he  deceased  husband  as  constructively 
fraudulent,  the  only  evidence  of  the  liability  of  the  decedent  Iwina  a  judf?- 
luent  a^ralnst  his  personal  representative.  Held— That  the  liability  of  the 
decedent  should  he  estflbiished  as  if  no  judgment  had  been  rendered  against 
bis  personal  representative. 

2.  Heirs—At  most  a  judirment  against  a  personal  representative  can.  aa 
againsr.  the  heir,  be  regarded  as  only  prima  facie  evidence  of  the  liability  of 
the  dPC€»dent. 

3.  Husband  and  wife— The  husband  is  not  liable  as  a  partner  by  reason  of 
his  wife's  Interest)  in  a  partnership. 

(Jeo.  S.  Fulton  for  appellants. 

Win.  Johnson  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Jui^^tice  Pryor. 

James  B.  Hays  and  others  instituted  an  action  in  the  Washing- 
ton Circuit  Coiirt  against  John  T.  Shields,  as  the  administrator  of 
Alex.  McMaliin,  deceased,  and  others  for  the  settlement  of  an 
alleged  partnership,  and  tl)e  payment  by  the  jmrtners  of  the 
losses,  if  any,  sustained  by  the  firm.  The  members  of  a  certain 
Grange  undertook  to  run  a  store,  in  which  certificates  of  stock 
were  issued  as  evidence  of  membership.  Tt  was  adjudged  in  the 
action  that  Alex.  McMakin,  deceased,  was  a  partner,  and  in- 
debted to  the  firm  in  the  sum  of  $228.  An  execution  issued  on  the 
judgment  against  his  administrator,  John  Shields,  and  was  re- 
turned no  property  found.  The  surviving  members  of  the  firm 
filed  the  pr.sent'  suit  in  equity  against  tlie  appellee,  Martha 
McMakin,  the  widow  of  Alex.  McMakin,  and  others,  seeking  to 
vacate  or  set  aside  a  conveyance  made  by  the  deceased  to  his 
wife  and  others  of  a  valuable  tract  of  land,  and  subject  it  to  the 
payment  of  the  judgment  against  McMakin's  administrator.  The 
widow  filed  an  answer  in  which  she  denies  any  indebtedness  by 
her  husband  to  the  firm,  and  further  denying  that  she  ever  was  a 
member  or  stockholder  in  the  organization.  She  says  thjit  she 
was  a  stockholder   by   reason   of   the   payment   out   of   her  own 
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means  for  the  stock,  ami  had  received  dividends  on  lier  stock,  but 
that  her  husband  was  at  no  time  a  member  of  the  firm. 

There  is  proof  conducing  to  show  that  the  decedent  was  a 
meml)er  by  those  who  saw  him  at  the  meetinj^s  connected  with 
the  busin<^'ss  of  tlie  firm,  and  by  one  or  more  witnesses  tliat  he 
paid  for  his  stock,  but  tiiere  is  no  evidence  that  lie  ever  held  a 
certificate  of  stock,  or  received  any  dividends;  and  in  addition 
other  testimony  by  ineml)ers  that  tlie  decedent  was  not  a  mem- 
ber. 

It  is  plain,  we  think,  that  the  money  paid  for  the  stock  to 
Hobl)**  was  paid  by  tiie  wife  or  l)y  tlie'  husband  for  her  benefit, 
and  that  McMakin  was  not  in^  fact  a  member.  Those  testifying 
for  the  firm  liave  i^o  recollection  that  the  widow  or  wife  of  the 
decccifMit  was  ever  a  member  or  paid  anything  for  stock.  She 
was  not  a  party  to  the  proceeding  to  wind  up  tiiti  firm,  and  in 
which  tlie  judgment  was  rendered  against  the  personal  represen- 
tative of  her  hiis!)and,  while  it  is  evident  that  she  was  a  stock- 
liolder,  as  she  produces  her  certificate  as  to  dividends,  and  such 
other  proof  as  leaves  no  doubt  on  the  subject. 

It  WMs  th(»  widow  who  was  the  stockholder  and  not  the  de- 
ceasi^d  husband,  and  her  right  to  (juestion  the  justice  of  the 
debt,  although  a  judgment  has  been  rendered  against  the  admin- 
istrator of  her  (l(H*eased  husband,  can  not  be  (piestiuned.  The 
conveyance  to  the  wife  was  no  doul)t  voluntary,  still,  as  against 
the  alienee  from  the  husband,  a  judgment  against  his  personal 
representative  is  not  conclusive  as  to  the  liusbftnd's  liability 
when  seeking  to  subject  land  to  which  she  has  title  from  her 
husband,  althoiigh  the  conveyance  bus  no  oth(»r  consideration 
than  that  of  love  and  affection.  It  devolves  on  the  party  seeking 
to  enforce  such  a  judg,nient  to  show  the  liability  of  the  debtor  by 
averment  and  proof,  and  at  most  as  against  the  heiis  it  can  only 
be  regarded  as  prima  facie  evidence  of  the  liability  of  the  de- 
<M»dent.  While  a  judgment  against  the  debtor  himself  would  be 
conclusive  as  to  his  heirs  and  personal  representative,  when  the 
liability  is  evid(»nced  only  by  a  judgment  against  the  personal 
representative,  and  the  real  estate  once  owned  by  the  debtor  is 
sought  to  be  subjected  in  the  hands  of  his  vendee,  the  evidence 
of  the  liability  must  be  shown  as  if  no  judgment  had  been  ren- 
dered against  the  personal  representative. 

The  judgment,  as  was  said  in  the  case  of  Alexander,  &c.  v, 
Quigley's  Ex'or,  2  Duvall,  1599,  is  only  evidence  to  establish  the 
fact  that  an  unsuccessful  effort  had  been  made  to  make  the  debt 
out  of  the  personal  representative.  In  this  case  the  widow  (ap- 
pellee) was  not  a  party  to  tiie  action  in  which  the  judgment  was 
obtained.  Tiiere  is  no  privity  between  her  and  the  representatives 
of  her  deceased  husband,  and  the  judgment  against  the  personal 
rej)resentative  is  no  evidence  as  agailist  her  of  the  liability  of  her 
liusband.  The  facts  of  this  record  demonstrate  that  no  liability 
ever  existed,  and,  therefore,  the  petition  was  properly  dismissed. 
(Nours(»,  Ex'or  v.  Ramsey,  2  Bibb,  547;  Richards,  Adrn'r  v.  Por- 
ter's Heirs,  Arc,  fi  Monroe,  1 ;  Litsey  v.  Smitirs  Adnrr,  10  B.  M.„ 
74;  Kwing's  Heirs  v.  Handley's  Ex'ors,  4LittelI,  846.)  There  in  no 
such  state  of  pleading  in  this  actions  or  in  the  original  actionn 
against  the  personal  representative  as  would  have  made  the  huR- 
liand  liable  l)y  reason  of  tlie  stock  taken  in  the  organization  by 
his  wife. 

Judgment  aftirmed. 


Digitized  by  VjOOQ IC 


BEKRY  V.  BRISLAN,  ctC.  223 
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(Filed  June  7,  1887.) 

Imprison  men  t  for  cost— O  fife  nders  against  the  penal  by-laws  and  ordinances 
of  a  city  may  lie  imprisoned  for  the  costs  of  a  prosecution,  as  well  as  for  the 
fine,  where  such  imprison  men  t  is  authorized  hy  the  city  charter, 

W.  H.  Julian  and  H.  S.  Julian  for  apprpllant. 

J.  R.  Lindsey  and  Wm.  Cromwell  for  appellees. 

Appeal  from  Franklin  Cireuit  Court. 

()pini«)n  of  tlie  court  by  Judge  H(  nnett. 

The  appellant  was  fined  in  the  poliee  eouit  of  tlie  eity  of  Frank- 
fort $1  and  costs  on  a  ehar.i2:e  of  drunl\enness  and  dis(U(lerly  eon- 
iluct.     The  costs  amounted  to  $.').2r). 

Tapias  pro  fine  issued  ajrainst  tlie  appellant  for  said  fine  and 
costs,  and  was  placed  in  the  hands  of  the  appellee,  Rrishm,  the 
marshal  of  the  city  of  Frankfort,  who  arrested  the  appellant,  !)y 
virtue  of  said  capias,  and  deliverc^l  him  to  tlie  k(»eper  of  the  city 
workiiouse.  and  rhe  keeper  oT  the  workliouse  confined  liiyi  at 
labor  urttil  he  discliarfi:ed  the  fine  and  costs  at  the  rate  of  fifty 
vents  per  day. 

The  aT)pellant.  after  his  arrest  by  ai)pellet>,  tendertul  to  him  $1, 
the  anu)unt  of  the  fine,  and  demanded  his  release".  Hut  th(»  ap- 
pellee refused  to  nccept  the  $1  and  r(«le«se  tlie  appellant.  After 
the  appellant's  reh^ase  from  s(M'vice  in  the  workiiouse  he  sued 
the  appellre  on  liis  otlicial  bond  for  false  imprisonment.  Tlie 
petition  and  answer  ajj^ieeinp:  as  to  tlie  fore«i:oing  facts  the  lower 
court  dismissed  the  petition.  The  appellant  has  ai)pealed  to  this 
court. 

Section  2  of  cliapter  2(^,  (ttMiernl  Statutes,  ])rovide*s  that  "tlie 
laws  of  costs  are  not  penal."  And  it  is  provided  by  section  287  of 
the  Criminal  Code  that  "if  the  punisiiment  of  aii  offense  be  a 
fine  the  judf?nient  may  direct  that  the  defHudant  be  imprisoned 
until  the  fine  be  paid,  specifying,  however,  the  extcMit  of  im])ris- 
onment,  which  shall  not  exceed  one  day  f«)r  (»ach  .$2  of  the  fine." 

The  provision  of  the  statute  supra  has  reference  to  the  costs  in 
Commonwealth  cases,  and  declares  that  such  costs  are  not  penal. 
The  provision  of  the  Criminal  Code  supra  has  reference*  to  fines 
imposed  by  the  Commonwealth. 

This  court,  in  the  case  of  the  Commonwealth  v.  Wilson.  .-5  Ky. 
Law  Rep..  777,  construed  the  provision  of  tin*  st>itute  and  C«)de 
supra  as  denying  the  right  to  imprison  a  defendant  for  costs  on  a 
capias  pro  fine  which  issued  for  a  fine  imi)osed  by  the  Coinmon- 
wealtli.  When  we  reniem!)er  that  th<»  costs  in  Commonwealth 
cases  iire  not  by  the  statute  a  part  of  the  penalty  or  fine,  but  are 
only  incidental  expenses  incurred  in  the  way  of  otticers'  and 
"witnesses  fees,  the  conclusion  reached  in  the  case  supra  could 
not  be  avoided.  On  the  other  hand,  if  the  costs  were  by  statute 
made  a  part  of  the  penalty,  no  one  would  doubt  that  the  defend- 
ant might  be  imprisoned  for  the  nonpayment  of  the  costs. 

Secticms  18  and  2H  of  the  charter  of  the  city  of  Frankfort,  and 
the  amendment  thereto,  provide  in  substance  that  the  police 
court  of  the  city  may  reeiuire  all  offenders  against  the  by-laws 
and  ordinances  of  the  eity,  who  fail  to  pay  or  replevy  their  fines 
and  all  fee.s  and  costs,  to  discharge  the  same  by  labor  in  the  city 
workhouse,  or  on  the  streetR,  at  the  rate  of  fifty  cents  per  day. 

The  ordinance  of  the  city,  which   was  passeci   in   pursuance   of 
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the  provisions  of  the  charter  and  the  amendment  thereto,  pro- 
vides in  Kubstanco  that  in  case  an  offender  against  the  by-laws 
and  ordinances  of  the  city  should  fail  to  immediately  pay  or  re- 

Elevy  his  fine  and  costs  a  capias  pro  fine  shall  be  issued  against 
im'for  the  fine  and  costs,  directed  to  the  marshal  of  tlje  city, 
who  shall  deliver  such  offender  to  the  keeper  of  the  city  work- 
house, and  he  shall  safely  keep  such  offender  until  he  shall  have^ 
discharged  said  fine  and  costs  by  labor  in  said  workhouse,  or  on 
the  streets  and  alleys  of  the  city,  at  the  rate  of  fifty  cents  per 
day. 

So,  l)y  the  city  charter  the  costs  incurred  in  prosecuting 
offenders  against  the  penal  by-laws  and  ordinances  of  the  city 
is  made  a  part  of  the  punishment  or  penalty.  And  it  is  well 
settled  that  an  offense  against  the  by-laws  and  ordinances  of  a 
city  and  the  State  are  quite  distinguishable,  and  the  prosecution 
at  the  suit  of  each  pro(»eeds  upon  different  grounds.  The  one 
proceeds  upon  the  ground  of  preserving  the  peace  and  good  order 
of  the  city;  the  other  proceeds  upon  the  ground  of  preserving  the- 
peace,  good  order  and  dignity  of  the  State.  And  the  punishment 
for  violating  the  peace  and  good  order  of  the  city  may  be  different 
from  that  prescribed  l)y  the  State  for  the  punishment  of  the  same 
acts.  In  other  words,  an  act  may  be  a  penal  offense  under  the 
laws  of  the  State,  and  further  penalties,  under  legislative  author- 
ity, jnay  be  imposed  for  the  commission  of  the  same  act  by  the 
city  by-laws,  and  the  enforcement  of  the  one  would  not  preclude 
the  enforcement  of  the  other.  (Kemper  v.  Commonwealth,  8  Ky. 
Law  Re]).,  THii. ) 

We  con<»iude,  therefore,  that  the  provision  of  the  (Jeneral  Stat- 
utes and  the  provision  of  the  Criminal  Code  supra  liave  reference 
to  fines  and  nenalties  imposed  under  the  laws  of  the  State,  and 
have  no  reference  to  lines  Mud  pemiltie.c  imposed  by  cities,  under 
authority  of  law,  against  those  who  offend  against  their  l)y-lawft 
and  ordnances.  And  where  the  charter  of  cities,  as  in  this  case, 
authorize  the  continement  of  offenders  against  their  by-laws  and 
ordinances  until  their  fines  and  costs  are  discharged,  by  labor  or 
otherwise,  such  by-laws  and  ordinances  make  tlie  costs  a  part  of 
the  punishment  oV  penalty,  and  are  not  in  conflict  with  either 
provision  of  the  statute  or  (-ode  supra.  And  that  such  by-laws 
and  ordinances  are  not  in  conflict  with  either  the  State  or  Fed* 
eral  Constitution  is  too  i)lain  for  arurument. 

The  judgment  of  the  lower  court  is  affirmed. 


BATES  V.  BATES,  &c. 
(Filed  June  9,  1887— Not  U)  be  reported.) 

A  volnnt^iry  frftiidnlent  oonvej'ance  does  not  afiect  subsequeut  purchasers 
in  good  faith,  ev»»n  with  aotnal  notice. 

J.  Hssigned  to  his  brother  L.  a  bond  for  title  to  land,  and  L. .  pursuant  to 
ngroeinHnr.  executed  to  H. ,  as  trustee  for  J. 's  wife  and  childi«en,  a  bond  for 
title  TO  the  siiine  land.  A  few  ye«rs  thereafter  J.  procured  L.  to  execute  to 
appellee,  another  brother,  a  bond  for  title  to  th<'  .<«unie  land.  Appellee  waa 
placed  in  possesi^ion.  and.  without  his  right  beinir  questioned,  retrained  the 
posses««ion  until  sevenil  years  after  the  death  of  J.,  which  occurred  inor» 
than  twenty  years  after  he  was  placed  in  possession,  when  the  widow  and 
children  of'.!',  their  trustee  having  died,  instituted  this  action  to  recover 
the  land,  claiming  that  appellee  had  held  the  land  all  the.se  years  merely  as 
tenant. 

Held -That  all  the  circnnistflnces  show  that  appellee  was  a  purchaser  for  a 
valuable  consideration,  and  that  the  conveyance  to  H.,  as   trustee^  whlob 
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was  volnntary,  was  executed  to  prevent  the  creditors  of  J.  from  inakln^ 
their  debts,  thei-efore.  although  appellee  had  notioe  of  that  conveyance 
when  he  purchased,  it  is  not  jrood  as  aeainst  him.  Moreover,  the  possession 
of  appellee  having  ripened  into  a  perfect  title  prior  to  the  death  of  J.,  this, 
action  is  barred  by  limitation. 

John  W.  Kodinan  and  Willoughby  Rodman  for  appellant. 

Geo.  C.  Drane  and  J.  A.  Donaldson  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Lewis  Sanders  held  bonds  for  title  to  five  hundred  acres  of  land- 
lying  in  the  county  of  Gallatin.  One  of  the  bonds  was  executed 
to  him  in  the  year  1827  by  Boulden  J.  Prentiss  for  for  four  hun- 
dred acres  of  the  tract,  and  for  the  remaining  one  hundred  acres 
he  held  the  bond  of  Willis  Roberts  dated  in  April,  1886.  The 
land  mentioned  in  the  two  bonds  is  the  land  in  controversy. 
Lewis  Sanders,  by  his  title  bond  and  by  an  assignment  of  tlje 
bonds  on  his  vendors,  sold  this  land  in  November,  1889,  to  Lewis 
B.  Bates,  who  entered  into  the  possession  under  his  purchase, 
and  so  continued  in  possession  until  the  year  1844,  at  which  time 
he  sold  the  land  to  his  brother,  John  C.  Bates,  and  assigned  him 
the  bond  on  Lewis  Sanders,  and  also  transferred  and  delivered 
to  him  the  bonds  of  the  vendors  to  Sanders.  John  C.  Bates  then 
entered  into  the  possession  as  owner,  and  shortly  after, desiring  for- 
some  reason  to  have  the  title  vested  in  his  (John's)  wife  and 
children,  surrendered  to  his  brother,  Lewis,  the  bond  he  held 
for  title  or  the  bonds  assigned  to  him,  and  Lewis  then  executed 
to  John  (/.  Herndon,  in  trust  for  the  benefit  of  his  wife  and  chil- 
dren, a  writing  by  which  they  were  invested,  or  Herndon,  as. 
trustee  for  them,  with  the*  equitable  title  to  the  land.  This  writ- 
ing is  dated  on  the  30th  of  March,  1852,  so  at  that  date  Herndon, 
as  trustee,  held  the  entire  land  for  John's  wife  and  cliildren. 
John  C.  Bates  continued  in  the  possession,  and  neither  Herndon 
nor  the  wife  and  cliildren  of  John  C.  Bates  ever  took  the  control 
or  the  possessio!)  in  fact  of  the  land.  It  must  bo  assumed,  how- 
ever, that  John  Bates  held  the  possession  for  the  purposes  of  thc>. 
trust,  and  not  adverse  to  their  claim. 

In  December,  1854,  John  (-.  Bates,  who  had  pnssed  the  entire, 
equity  to  Herndon  for  the  benefit  of  his  (John's)  family,  sold 
the  tract  of  land  to  his  brother,  T.  W.  Bates,  and  placed  him  in 
possession,  and  obtained  from  Lewis  Bates,  the  brother  who* 
originally  purchased  of  Sanders,  an  assignment  of  the  Sanders' 
bond.  The  assignments,  both  to  Herndon  as  trustee  and  to  T. 
W.  Bates  by  Lewis,  were  made  on  separate  instruments,  and  not 
by  endorsement  on  the  bonds.  The  trustee,  John  C.  Herndon, 
died  in  the  year  18*56,  some  four  years  after  the  execution  of  the 
trust. 

John  C.  Bates  die^l  in  the  y^ar  1876,  twenty-four  years  after 
the  creation  of  the  trust,  and  about  twenty-two  years  after  the 
sale  to  his  brother.  T.  W.  Bates.  So  at  John  Bates'  death  his 
wife  and  children  h«ld  Lewis  Bates'  bond  for  title  executed  to* 
Herndon  in  1852  for  this  land,  and  T.  W.  Bates  held  his  ( Lewis' > 
bond  for  title,  dated  in  December,  1856.  John  Bates,  who  had 
originally  purchased  from  Lewis,  made  the  sales,  both  to  the 
trustee  and  to  the  appellee,  Lewis,  executing  such  writings  as. 
John  required. 

This  action  was  instituted  in  the  year  1882  in  the  Gallatin  rir.^ 
cuit  Court  by  the  heirs  at  law  of  John  ('.  Herndon,  the   trustee,. 
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and  the  widow  and  heirs  of  John  (-.  Bates  against  T.  W.  Bates  to 
recover  the  five  hundred  aeres  of  land. 

They  allege  that  T.  W.  Bales  is  their  tenant  and  refused  to  de- 
liver the  possession,  and  that  if  not  tenant,  he  purchased  from 
his  hrother,  John  i\  Bates,  witli  full  notice  of  their  equity,  and 
should  he  compelled  to  surrender  the  land.  The  tenancy  is  de- 
nied, and  the  purchase  and  possession  of  T.  W.  Bates  under  it 
are  further  relied  on  ])y  him  as  a  defense  to  the  action,  further 
denying  any  notice  of  the  sale  to  Herndon  as  trustee,  and  alleg- 
ing or  insisting  that  if  a  sale  was  made  to  tlie  latter,  it  was  vol- 
untary, and  for  the  purpose  of  defrauding  his  (John  Bates')  cred- 
itors, ami,  therefore,  his  rigiits  as  a  hona  fide  purchaser  can  not 
he  affected  l)y  the  fraudulent  transfer  to  Herndon. 

Many  interesting  legal  cpn'stions  have  heen  prpsented  and  dis- 
cussed hy  counsel,  that,  although  pertinent  to  the  issue,  will  not 
recpiire  consideration,  as  we  understand   the  facts  of  this  record. 

'It  is  numifest  from  tlie  testimony  that  no  possession  of  this 
land  or  any  part  of  it  was  had  hy  either  the  father  of  these  hen- 
eficiaries  or  their  trustee  from  the  date  of  the  sale  to  T.  W.  Bates 
in  the  y(^ar  1854  up  to  the  death  of  John  ('.  Bates  in  1S75  or  in  187fi. 
The  farm  at  the  date  of  the  sale  to  T.  \V.  Bates,  although  in  had 
repair,  was  worth  from  $()(;()  to  $H1()  rent  for  each  year,  and  no 
claim  for  rent  was  asserted  against  him  hy  either  tlie  trustee  or 
his  hrother  John,  and  so  far  as  this  proof  demonstrates  nu  heneflt 
whatever  was  derived  frou)  tlie  land  hy  either  John  C.  Bates  or 
his  family  for  tlie  period  of  near  twenty-two  years,  the  time  in- 
ttrvening  hetween  the  sale  hy  John  to' Tlieodore,  and  tlie  death 
of  John,  that  took  place  in  the  year  187o  or  1876. 

The  one  hrother  and  his  family,  from  tiieir  own  statements, 
were  in  a  destitute  condition,  while  the  other,  Theodore,  was  a 
thrifty,  prosperous  l)usiness  man,  and  yet  this  record  ilisdoses 
tlie  fact,  if  the  theory  of  counsel  for  the  appellant  is  to  he 
adopted,  that  T.  W.  Bates,  whose  means  were  ample,  was  per- 
mitted to  use  and  cultivate  this  faim  for  near  twenty-two  years 
without  accounting  to  John  or  his  family  for  rents,  and  no  claim 
of  ownership  hy  John  and  his  family  or*  tlieir  trustee,  or  even  a 
claim  for  rent  asserted  during  this  long  period.  The  rent  of  the 
farm  at  that  day  would  have  l).een  amph*  for  the  support  and 
maintenance  of  John  Bates'  family,  and  to  hold  that  T.  W.  Bates 
was  the  tenant  of  his  hrother,  or  trustee,  during  that  period,  with 
no  ohligatlon  to  pay  lent,  and  n«)ne  in  fact  paid,  would  be  en- 
tirely inconsistent  with  the?  manner  in  which  the  ordinary  hus- 
iness  affairs  of  life  are  conducted,  even  l)etween  hrothers. 

It  is  claimed  by  the  appellant  that  the  appellee.  T.  W.  Bates, 
entered  upon  this  land  as  the  tenant  of  John  Bates  in  the  year 
1851,  under  a  written  lease,  by  the  terms  of  which  the  appellee 
was  to  hold  the  possession  of  the  land  for  fixe  years,  to  indem- 
nify him  as  the  surety  of  John  to  Fellows  &  Co.,  of  Louisville,  , 
for  near  $1,2(M).  This  lease  was  recorded  in  the  (Gallatin  County 
"Court  clerk's  office,  and  is  certainly  conclusive  that  it  was  exe- 
cuted hy  John  Bates. 

T.  W.  Bates  denies  that  he  ever  knew  of  such  a  lease  until  this 
action  was  instituted  in  1882,  and  chiims  that  he  had  no  control 
M)ver  the  land  in  any  manner  from  the  year  18ol  up  to  the  date  of 
the  purchase  made  hy  him  in  1854.  While  the  testimony  con- 
xluces  to  show  that  Claxon  was  the  tenant  of  John  Bates,  and  on 
the  land  from  1851  until  1854,  it  is  doubtless  true  that  this  lease 
Vas  executed  with  the  knowledge  of   the  api)elke,  and  the  lap.se 
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of  time  may  account  for  his  \vr.rt  of  recollection  with  reference 
to  business' transactions  had  near  thirty  years  prior  to  the  time 
at  which  he  was  called  to  testify. 

Discrepancies  in  statements  made  as  to  what  transpired  in  the 
business  affairs  of  life  by  those  who  were  parties  to  the  transac- 
tion after  the  lapse  of  more  than  a  quarter  of  a  century  must  nec- 
essarily exist,  and  conduce  more  to  sustain  the  good  faitli  as  ta 
the  statements  than  to  impress  the  mind  with  the  belief  that  the 
witness  is  swearing  at  random. 

It  is  plain,  however,  from  the  proof  that  T.  W.  Bales  was  not 
the  tenant  of  his  brother  John  from  1851  until  1H54,  and  if  lie  was 
the  tenant  and  had  purchased  in  1854.  we  can  not  well  see  how 
this  would  affect  his  manner  of  holding.  That  John  ('.  Bates  did 
sell  him  the  land  is  evident  from  the  writings  entered  into  be- 
tween the  hi  others.  The  writing  in  '  1804  is-  consistent  with  the 
lease  of  1851.  He  may  have  entered  as  tenant  and  then  become 
the  owner  by  purchase,  but,  as  before  stated,  the  decided  weight 
of  the  testimony  shows  that  he  never  entered  under  the  lease. 
Having  considered  the  tacts  with  reference  to  tlie  conduct  of 
John  C  Bates  and  his  family,  their  mode  or  means  of  living, 
and  acquiescence  in  the  pos'^ession  by  the  appellee  for  so  many 
vears,  as  evidence  of  the  want  of  title  in  them  or  tlieir  trustee, 
It  is  proper  to  notice  the  acts  and  conduct  of  the  appellee,  with 
reference  to  this  land,  in  order  to  determine  the  manner  of  bin 
holding. 

The  writing  under  which  he  entered  in  1854  evidences  the  sale.. 
He  then  took  the  actual  possession  of  the  farm  through  his  ten- 
ant, Gullion,  and  has  been  in  the  continual  possession  from  that 
day  until  this  action  was  brought  in  the  year  1882,  a  period  of 
more  than  twenty-eight  years.  He  listed  the  farm  during  the 
entire  period  as  his  property;  paid  the  taxes  upon  it,  and  asserted 
and  exercised  the  entire  control  of  the  premises.  He  erected  upon 
the  land  several  dwellings,  dug  two  or  three  wells,  built  some 
six  hundred  rods  of  stone  fence,  cut  and  opened  ditches  to  re- 
claim the  wet  land,  ceased  to  cultivate  the  land,  or  much  of  it, 
from  the  date  of  liis  purchase,  putting  it  in  grass,  an(^  gradually 
improving  the  land  from  year  to  year.  Its  management  was  thr/t 
of  the  careful  and  prudent  owner,  and  not  that  of  the  tenant 
who,  by  cultivation,  must  obtain  from  the  soil  at  least  the 
amount* of  rent  to  be  paid  for  the  privilege  of  cultivating  it. 
This  conduct  and  claim  of  ownership,  with  tli(»  actual  possession 
with  ttie  parties  who  are  now  claiming  it,  and  those  directly  in- 
terested in  them  in  the  neighborhood  of  the  land,  witliout  an 
assertion  of  title  or  right,  at  least  during  the  life  of  John  C. 
Bates,  is  corrclusive  of  this  case.  The  acts  of  all  the  parties 
repel  the  idea  that  the  appellee  Was  only  a  tenant  and  not  a  pur- 
chaser. Besides,  those  who  lived  near  the  land  learned  from 
John  V.  Bates  that  he  had  sold  it  ro  his  brother,  and  in  running 
the  present  short-line  railroad  thiough  the  land  the  damages 
were  awarded  the  appellee;,  as  the  real  owner,  and  not  (me  word 
of  complaint  was  heard  as  to  his  right  to  tlie  money. 

John  C.  Bates  l)ecame  insolvent  as  early  as  1847.  *  His  creditors 
were  attempting  to  make  tjieir  debts  by  coercive  measures.  P]x- 
ecutions  were  returned  no  property  found,  and  his  embarrassed 
condition  and  scarcity  of  means  reduceci  his  family  to  almost 
absolute  want.  There  is  scnne  evidence  of  an  improved  pecuniary 
condition  about  the  time  this  sale  was  made,  and  whetlier  so  or  ' 
not  the  testimony  of  the  appellee  is  that  lie  paid  the  money, 
and  in  this  statement  he  is  sustained  by  Gullion.  There  is  a 
discrepancy  between  the  statements  of  the  appellee  and  (iullion 
as  to  the  amount  paid  at  particular  times,  but  this  is  not  remark- 
able after  the  lapse  of  so  many  years.     Their  recollections   must 
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necessarily  vary  both  as  to  dates  and  amounts,  and  the  fact 
exists,  undisputed  by  every  one,  that  the  appelle  was  able  to  pay 
for  this  land  during  the  period  he  held  it;  and  that  his  brotner 
should  have  permitted  him  to  hold  it  fori  twenty  years  and  more 
without  making  payment,  with  his  great  ne^d  or  nion^v,  is  in- 
credible and  inconsistent  with  any  rational  view  to  be  taken  of 
the  facts  presented  in  this  record. 

It  results,  therefore,  that  the  appellee  either  purchased  the 
land  without  notice  of  tiie  prior  sale  to  the  trustee,  or  that  the 
trustee  was  invested  with  title  to  prevent  the  creditors  of  John 
<J.  Bates  from  making  their  debts,  and  that  all  the  parties  re- 
garded the  transfer  as  in  nowise  preventing  him  from  making  a 
sale  of  the  land.  The  latter  theory,  it  seems  to  us,  is  the  proper 
solution  of  the  questions  involved,  while  the  witnesses,  who  have 
been  examined  for  the  purpose  of  establishing  notice  on  the  part 
of  the  appellee,  attempt  to  detail  conversations  with  him  that 
took  place  many  years  prior  to  their  testifying.  It  may  be  as- 
sumed that  the  appellee  knew  of  the  transfer,  but  at  tlie  same 
time  it  is  evident  that  the  object  in  view  was  to  hinder  and 
delay  the  creditors  of  the  vendor;  and  the  appellee  occupying 
the  position  of  a  purchaser  for  value,  must  hold  as  against  the 
voluntary  transfer  made  by  the  debtor  to  his  wife  and  children 
without  considertion. 

The  presumption  against  this  gift  must  be  conclusive,  where 
there  has  been  a  sale  for  value  and  a  possession  under  it  for  near 
twenty-eight  years.  Tlie  transfer  to  Herndon,  the  trustee,  was 
for  the  use  and  benefit  of  Elizabeth  M.  Bates  and  her  children, 
and  whether  this  created  a  life  estate  in  tlie  wife,  witli  remainder 
to  the  children,  or  created  a  joint  estate,  is  immaterial.  The 
bond  was  executed  by  Lewis  Bates  at  the  instance  of  John  Bates, 
and  John's  bond  for  title  surrendered  to  him. 

After  this,  in  1855,  Lewis,  at  the  instance  of  John  Bat»»s,  exe- 
cuted to  the  appellee  a  bond  for  title,  transferring  to  him  the 
Handers  bond  that  was  then  on  file  in  a  suit  involving  the  pur- 
chase money  due  by  Sanders,  the  appellee  agreeing  to  take  the 
same  with  all  encumbrances  in  regard  to  the  title  without  any 
recourse  on  Lewis  Bates.  The  encumbrances  indirectly  referred 
to  the  lien  existing,  and  not  to  the  sale  made  by  Lewis  at  the 
instance  of  his  brother,  to  Herndon.  The  appellee  agreed  to  pay 
John  Bates  the  full  value  of  the  land,  $10,(KK),  and  the  presump- 
tion of  payment  must  necessarily  arise  after  such  a  long  period; 
and  when' this  presumption  is  aided  by  the  testimony  of  the  ap- 
pellee, corroborated  by  two  or  more  witnesses  who  testify  to  facts 
within  their  own  knowledge  as  to  the  payment  of  the  money,  there 
Is  but  little  room  for  doubt  on  the  subject.  Although  tlie  bonds 
were  executed  in  such  instance  by  Ijewis  Bates,  they  were  in 
fact  sales  made  by  John  Bates.  The  right  of  the  trustee,  who 
was  invested  with  the  title  to  sue  the  appellee,  who  was  in  pos- 
session, existed  for  several  years  prior  to  the  death  of  the  trus- 
tee. The  statute  of  limitation  then  began  to  run,  and  the  posses- 
sion by  the  appellee  ripened  into  a  perfect  title  prior  to  the 
death  of  John  Bates,  whether  the  sale  was  made  by  him  or  by 
his  brother  Lewis.  ^ 

Without,  however,  waiving  the  right  of  the  appellee  upon  the 
issue  as  to  limitation,  we  are  disposed  to  adjudge  that  all  the  par- 
tics,  Lewis,  John  and  the  trustee,  regarded  the  transfer  to  the 
trustee  as  inoperative,  and  this  accounts  for  the  sale  to  the  ap- 
pellee and  an  acquiescence  in  his  claim  and  possession  from  1854 
until  John's  death  in  1876,  and  even  after  that  period,  as  this 
action  was  not  brought  until  the  year  1882.  It  is  well  settled  that 
a  voluntary  fraudulent  conveyance  does  not  aflfect  subsequent 
|) urc baser s' in   good   faith    even    with   actual   notice.     (Mason    v. 
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Baker,  1  A.  K.  Mar.,  208;  Lewis  v.  Love's  Heirs,  2  B.  M.,  346; 
Enders  v.  Williams,  1  Met.f  346.)  We  might  well  affirm  this  judg- 
ment upon  the  want  of  notice,  on  the  part  of  T.  W.  Bates,  of  the 
sale  to  Herndon,  but  as  the  testimony  is  conflicting  we  have  as- 
sumed that  he  knew  of  that  transfer,  and  that  the  object  in  view 
in  making  that  transfer  being  well  understood  by  the  parties  to 
it,  no  importance  was  attached  to  its  legal  effect  when  John  un- 
dertook to  sell  to  others. 

It  is  certainly  unreasonable  to  suppose  that  any  one  possessed 
of  the  most  ordinary  business  capacity  would  enter  upon,  im- 
prove and  care  for  such  a  farm  as  the  one  in  controversy,  for  such 
A  period  as  embraced  the  energy  and  enterprise  of  his  manhood, 
witiiout  being  the  owner  or  otlierwise  interested  than  to  hold  at 
the  mere  sufferance  of  those  who,  at  their  will  and  pleasure, 
^oiild  demand  the  right  to  enjoy  the  fruits  of  his  labor. 

The  judgment  below  is  afHrmed. 


BERNHKIM  BROTHERS  &  URI  v.  DAVITT. 

(Filed  June  11,  1887— Not  to  be  reported.) 

If  a  debfcnr  insurps  his  homestead  and  it  is  burned  the  insurance  money, 
laot  exoeediug  $1,000,  Is  exempt  fiou  the  claims  of  creditors  just  as  the 
iioniestead  was  exempt. 

W.'D.  Greer  for  app3llants. 

JoBiah  Harris  for  appellee. 

Appeal  from  McCracktn  Common  Picas  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellants,  as  creditors  of  the  appellee,  are  attempting  to 
subject  the  money  collected  on  an  insurance  policy  to  the  pay- 
ment of  their  debt.  The  defense  is  that  the  insurance  was  on 
appellee's  homestead,  and  that  being  exempt  from  execution  the 
insurance  money  can  not  be  reached  by  creditors. 

The  appellant  insists  that  there  is  notliing  in  the  homestead 
law  exempting  thp  insurance  money  from  the  debts  of  the  owner, 
and  the  homestead  being  merely  the  privilege  of  occupancy,  with 
no  other  right  or  title  as  against  creditors  when  it  cease's  to  be 
«uch,  either  by  the  destruction  by  fire  or  otherwise,  and  the 
money  received  in  lieu  of  it,  the  proceeds,  may  be  subjected. 

This  view  is  contrary  to  the  decision  of  this  court  on  the  sub- 
ject and  also  to  tlie  legislative  intent.  The  debtor  is  entitled  to 
'something  more  than  the  mere  right  to  occupy  the  homestead  as 
against  his  creditors.  If  of  less  value  than  $1,()()0  he  may  sell  and 
^ispofie  of  it;  or  if  of  greater  value,  he  has  the  right  to  retain  the 
proceeds  that  he  may  invest  in  another  homestead.  It  is  true 
that  he  may  convert  the  homestead  into  other  property  not  ex- 
empt from  execution  and  the  creditor  can  reach  it,  or  he  may  so 
use  the  the  money  arising  from  the  sale  as  to  show  an  intention 
to  abandon  his  right  to  invest  it,  but  the  facts  of  this  record  pre- 
sent no  such  state  of  case.  The  property,  however,  was  of  less 
value  than  $1,000,  or  if  of  greater  value  he  obtained  but  a  small 
sum  from   the   insurance   company,  and   the   proceeds   he   is 
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titled  to  as  against  his  creditors  to  enable  liini  to  rebuild  or  to^ 
purchase  him  another  home.  There  is  no  proof  that  lie  has  re- 
built except  a  small  buildin*?  to  be  us^d  as  a  stoiehouse.  and  this 
cost  but  a  small  sum  of  money.  He  has  the  rijj:ht  to  rebuild,  and 
to  use  the  insurance  money  for  that  purpose.  There  is  no  reason 
why  the  debtor  should  not  be  allowed  to  insure  his  homestead. 
The  creditor  can  not  reach  it,  nor  is  it  a  fraud  upon  the  creditor 
when  the  debtor  uses  his  means  for  the  purpose  of  effecting  his 
insurance.  (Houghton  v.  Lee,  o()  ('al.,  101;  Thompson  on  Home- 
stead Exemptions,  749,  750,  7H4. ) 
Judgment  aftlrmed. 


McDonald  y.  (u)mmon wealth. 

(Filed  June  9.  1887.) 

1,  The  burning  of  a  church  edifice  Is  piinishahle  by  conflnenieDt  In  the 
penir-entiary  under  section  3  of  arricJe  7,  chapter  29,  Cleiieral  Statutes. 

2.  Impeachnient  of  defendant's  chnracter-  Where  the  defendant  in  a  crim- 
inal case  is  introduced  as  u  witness  for  himself  his  general  character  for 
truth  and  veracity  may  he  impeached  as  that  of  any  other  witness. 

H.  T.  Kendall  and  Lewis  &  Fairleigh  for  appellant. 

P.  W.  Hardin  for  appellee.     . 

Appeal  from  Meade  (-ircuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pry  or. 

• 

The  apellant,  McDonald,  was  tried  and  convicted  in  the  Meade 
Circuit  Court  of  the  crime  of  housebreaking,  it  l)eing  alleged  in 
the  indictment  that  the  accused  willfully  and  unlawfully  set  fire 
to  and  burned  tlie  Cedar  (trove  Church,  the  property  of  and  be- 
longing to  the  Methodist  Ei)iscopal  Cliurch,  Soutli,  etc.,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided.  The 
statute  provides:  **That  if  any  person  sliall  willfully  and  unlaw- 
fully burn  a  ])ow(Ier  house,  warehouse,  storehouse^  stable,  barn 
or  any  house  or  place  where  wheat,  corn  or  other  grain,  grass, 
fodder,  hemp,  cotton,  wool,  fruit,  ice,  hay  or  wheat  is  URually 
kept,  or  any  otlier  house  wliatever,  or  any  stack,  rick  or  sliock 
of  hay,  ftxlder  ♦  ♦  «  or  grain,  or  pile  of  lumber,  i)lanks,  rails, 
posts,  hoop  poles,  shingles,"  and  other  property  specifically  men- 
tioned, "he  shall  be  confined  in  the  i)enitenti'ary  not  les.s  than 
one  nor  more  tluin  six  years.  '  ((General  Statutes,  chapter  27, 
article  7,  section  3. ) 

The  unlawful  and  willful  burning  of  a  church  was  nor  arson  in 
the  offender  by  the  rule  of  the  common  law.  He  was  liable  to  fine 
and  imprisonment  only  under  an  indictment  for  malicious  mis- 
chief, find  it  is,  therefore,  urged  that  the  burning  of  a  church  build- 
ing, not  being  si)ecially  mentioned,  is  not  embraced  by  the 
statute.  That  after  the  enumeration  of  the  various  sul)j(»ets  of 
the  offense,  such  as  ])owder  liouse,  warehouse,  barn,  stable,  struct- 
ures, or  plac<'  where  grain,  hemp  and  cotton  are  kept,  the 
words  or  any  otluM*  house  Avhatevcr,  such  general  words  are  re- 
stricted in  meaiiing  to  buildings  or  ol)jects  of  a  like  kind,  and 
such  is  ordinarily  tlie  rule  of  construction  in  interpreting  the 
meaning  of  a  statute.  The  legislature,  in  the  list  of  offenses 
enum(»rated  by  tiiis  statute,  and  for  which  punishment  is  in- 
flicted, seems  to  liave  omitted  churches,  schoolhouses,  etc.,  but 
evidently  intended  by  the  general   language    used   to  embrace  all 
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kinds  of  buildings,  and  while  church  edifices  and  schoolhouses 
Rhould  have  been  inpre  prominent  in  the  minds  of  the  legislators 
and,  therefore,  specially  mentioned,  than  a  barn  or  stable  or  pile 
of  lumber,  at  the  same  time  it  is  unreasonable  to  suppose  that 
the  willful  and  unlawful  burning  of  a  stable  or  yile  of  lumber 
should  be  made  an  offense,  the  punishment  of  which  is  confine- 
ment in  the  State  prison  at  hard  labor,  while  the  burning  of  a 
house  of  public  worship  is  only  to  b«?  considered  a  misdemeanor, 
and  the  offender  punished  only  by  fine  and  imprisonment  in  the 
county  jail. 

This  court,  in  the  case  of  Wallace  v.  Young,  5  Monroe,  loo, 
held,  under  a  similar  statute,  that  the  burning  of  a  schoolhouse 
was  embraced  by  the  words,  or  any  other  house  whatever.  The 
construction,  as  there  said,  should  be  as  broad  as  the  words 
naturally  import.  The  legislative  intention  must  control,  and 
where  there  is  no  provision  of  the  statute  punishing  the  burning 
of  church  property  as  a  distinct  offense,  the  words  or  any  other 
house  whatever  should  be  held  to  embrace  a  church  building, 
and  the  law-making  powei  evidently  intended,  in  using  such  com- 
prehensive language,  to  make  it  apply  to  all  liouses,  the  destruc- 
tion of  which  is  not  made  the  suliject  of  punishment  by  several 
other  statutes.  The  demurrer  to  the  indictment  was,  therefore, 
properly  overruled. 

The  appellant  offered  himself  as  a  witness,  and  being  ex- 
amined, his  general  character  for  truth  and  veracity  was  im- 
peached by  the  State.  The  undoubted  and  general  rule  in  criminal 
practice  is  that  the  State  can  not  place  the  character  of  the  ac- 
cused in  issue  unless  the  latter  shall  liave  first  attempted  to  es- 
tablish his  character  by  proof.  This  rule  is  founded  in  sound 
policy,  and  prevents  tlie  conviction  of  those  charged  with  crime 
from'being  punished  because  of  their  bad  character  rather  tharb 
on  the  testimony  adduced  as  to  their  guilt  of  the  particulai^ 
offense  charged;  nor  has  this  rule  been  repealed,  expressly  or  by 
implication,  by  reason  of  the  statute  permitting  the  accused  to., 
testify  in  his  own  behalf. 

When  he  conn?s  before  the  jury  as  a  witnes.s,  although   charged  \ 

with  the  offense,  he  subjects  himself  to  that  character  of  exami-. 
nation  that  can  be  made  of  any  other  witness,  and  his  inclination. 
to  tell  the  truth  or  to  swear  falsely  may  be  shown  by  the  C'om- 
raon wealth  in  the  usual  modes  of  impeaching  the  general  char- 
acter of  a  witness  for  truth  and  veracity.  In  this  case  the  exam- 
iation  as  to  the  character  of  the  witness  (who  was  the  accused) 
was  confined  to  his  general  cliaracter  for  truth,  and  we  see  no 
reason'for  placing  this  witness  in  such  a  position  before  the  jury 
as  could  preclude  all  investigation  by  the  State  on  the  su))ject. 
The  object  of  the  jury  is  to  arrive  at  the  truth  or  falsity  of  the 
statement  made.  If  the  accused,  by  reason  of  his  bad  character 
for  truth,  is  not  to  be  believed  on  oath,  the  jury  ought  to  know,, 
and  the  privilege  given  the  accused  to  testify  will  not  shield  his  ; 
character  from  such  an  investigation.  Wharton  in  his  work  on 
Criminal  Evidence,  page  485,  says  t!iat  his  character  for  truth 
and  veracity  may  be  impeached,  in  fact  his  credit  like  that  of  all 
witnesses  is  for  the  jury. 

In    the    case  of    the  Commonwealth    v.  Kiernan,  97    Mafiis.,  5W), 
where  the  accused  could  testify  by  reason   of   the  statute,  i,t  was, 
held  that  by  availing  himself  of  the   privilege   he  subjected  him-, 
self  to  the  liabilities  incident  to   that  position.     The  statute  does 
not  exempt  him  from   cross-examination   as  a  witness,  or  his  im- 
peachment. 

In  the  case  of  Connors  v.  The  State  of  New  York,  5  New  Y'ork, 
24(),  where  the  accused  appeared  himself  as  a  witness  and  was  ex- 
September  1,  1887—3  ^  . 
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amined,  it  was  held  that  he  thereby  subjected  himself  to  the 
same  rules  and  tests  applicable  to  other  witnesses. 

In  this  case  the  instructions  Riven  the  jurV  embraced  the  whole 
law  of  the  case,  and  are  unobjectionable.  No  incompetent  testi- 
mony was  admitted,  or  any  error  to  the  prejudice  of  the  accused 
in  impeaching  his  character  for  truth.  The  question  was  as  to 
the  veracity  of  the  witness.  The  inquiry  in  the  examination 
inade  by  the  attorney  for  tlie  Common wealtli  was  directed  to  that 
particular  point;  tliose  where  his  character  was  known  seemed 
to  tliinl«  he  was  not  worthy  of  credit,  their  opinions  based  upon 
%vhat  was  said  about  him  in  that  regard  by  his  neighbors. 

Judgment  below  is  afflrmnd. 


HEWITT,  AUDITOR,  <fec.  v.  (^RAIG. 
RODMAN'S  EX'TX  v.  CRAKJ. 

(Filed  June  11,  1887.) 

1.  Arbitration  and  award— Ad  aot  directed  by  law  to  be  dono  by  three  or 
more  ppisons  may  be  done  by  a  uwijority  of  them  concurring,  unless  by  ex- 
press words  or  by  implication  a  contrary  Intention  appears. 

Matters  in  dispute  between  appellee  and  the  State,  ffrowin^ar  out  of  busi- 
iiesa  transactions,  were,  by  a  special  act  of  the  legislature,  referred  to  three 
conimlssionerp  for  setilement,  the  act  providing  that  if  their  settlement,  a 
majority  «>f  iheiu  c<»ncurring  therein,  showed  that  the  Stale  was  indebted  to 
uppellee,  it  should  be  certllied  by  the  members  concurring  therien  to  the  au- 
ditor, as  their  award,  and  that  the  auditor  sl.ould  draw  his  warrant  on  the 
treasury  of  the  State  for  the  anionnt  thereof.  The  arbitration  was  made  by 
only  two  of  the  cnmmi^sioners  appointed,  the  third  connnissioner  declining 
to  participate  in  the  arbitration.  Held— That  the  award  was  valid,* although 
only  two  of  the  counnissioners  participated  in  the  arbitrat  on. 

'2.  Constitutional  law— The  act  was  not,  in  the  constitutional  sense,  an 
appropriation  of  money  or  the  creation  of  a  debt,  and,  therefore,  was  valid 
although  not  poss^ed  l^y  a  majority  of  the  members  of  the  legislature,  and 
although  the  ayes  and  noes  were  not  entered  in  the  journal. 

3.  The  awar.i  of  the  commission  is  final  as  to  the  matters  within  the  scope 
of  their  authority. 

4.  In  a  prooeedlTior  for  a  mandamus  to  compel  the  auditor  to  draw  his 
warrant  on  the  treasury  of  the  State  the  court  can  not  permit  a  third  per- 
aou  to  cojne  in  and  litigate  his  claim  with  the  plaintifi  upon  the  ground 
that  lie  has  a  iien  upon  the  debt  which  the  State  owes  the  plaintiff. 

P.  W.  Hardin,  J.  W.  Rodman  and  D.  W.  Lindsey  for  appellants. 

O'Neal  and  Jaekson  &  Phelps  for  appellee. 

Appeal  from  P'ranklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  legislature  of  this  Stale,  at  its  last  session,  passed  an  act 
tor  the  benefit  of  the  appellee.  The  preamble  to  the  ael  sets  out 
in  Aubstance  that  certain  settlements  had  been  made,  and  suits 
determined  between  the  State  and  the  appellee,  growing  out  of 
the  claims  of  the  latter  as  agent  of  the  State  and  keeper  of  the 
penitentiary;  and  that  in  said  settlements,  which  were  made 
through  commissioners  appointed  by  the  State,  certain  mistakes 
wore  alleged  by  the  appellee  to  have  been  made  against  him,  in 
j^iving  tlie  State  improper  credits,  and  in  failing  to  allow  him 
certain  claims  to  \vhich  he  was  entitled.  And  in  order  to  make 
a  final  adjustment  of  said  matters  upon  principles  of  equity  and 
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^astice,  it  was  enacted  that  a  cominission  be  apijointed,  consist- 
ing of  three  persons— one  to  be  named  by  the  governor  of  the 
State,  one  by  the  appellee,  and  the  third  by  the  two  thus  named 
' — who  were  authorized  and  empowered  to  take  into  consideration 
-all  of  the  reports  of  former  commissioners,  and  the  late  report  of 
governor,  and  all  otiier  documents  connected  with  said  matter, 
-and  malce  a  full  and  final  settlement  of  the  same  according  to  the 
'evidence  and  equity  of  the  case.  And  if  their  settlement,  a 
toajorty  of  them  concurring  therein,  showed  that  the  appellee 
was  entitled  to  any  further  compensation  ,  from  the  State,  the 
isacie  was  to  be  assigned  by  them,  or*by  a  majority  of  the  mem- 
bers concurring  therein,  as  their  award  which  they  were  to 
-certify  to  t,he  auditor-of  the  State,  who  was  directed  lo  draw  his 
warrant  on  the  treasury  of  the  State  in  favor  of  the  appellee  for 
the  amount  of  the  award. 

Three  commissioners  were  appointed,  as  directed  by  the  act. 
T^hey  all  accepted  the  appointment. 

The  arbitration  of  said  matters  was  made  by  only  two  of  said 
xjommissioners,  the  third  one  declining  to  participate  in  the  arbi- 
tration. The  two  commissioners  awarded  to  the  appellee  the  sum 
T}f  $3,847.83,  with  interest  thereon  from  .January  1,  1856,  until  the 
1st  of  December,  18^,6.  The  award  was  signed  by  them  and  cer- 
tified to  th'e  auditor.  He  refused  to  draw  his  warrant  on  the 
treasury  for  the  amount,  and  the  appellee  entered  this  action 
^erainst  him  in  Ihe  Franklin  Circuit  Courr,  praying  for  a  man- 
Tiamus.  The  mandamus  was  granted,  and  the  auditor  has  ap- 
pealed to  this  court. 

The  appellant  contends,  first,  that  the  act  supra  required  all 
three  of  tlie  commissioners  to  participate  in  the  arbitration;  and 
then  any  two  of  them  might  agree  in  making  an  award;  but  as 
^nly  two  of  the  commissioners  participated  in  the  arbitration,  the 
whole  proceeding  was  void. 

Secton  3,  chapter  21  of  the  (Jeneral  Statutes,  on  "( ■onstruction 
T>f  Statutes,"  provides  that** words  purporting  to  give  authority  to 
three  or  more  public  officers  or  other  persons  shall  bo  construed 
»s  giving  such  authority  to  a  majority  of  such  officers  or  other 
persons." 

And  section  679  of  the  ('ivil  (-ode  provides  that  **an  authority 
tjonferred  by  law  upon  tliree  or  more  jiersons  may  be  exercised  by 
»  majority  of  the.m  concurring;  and  an  act  directed  by  law  to  be 
xlone  by  three  or  more  persons  may  bo  done  by  a  majority  of 
them  concurring." 

The  legislative  rule  of  construction,  adopted  in  tlie  Cfeneral 
Statutes,  was  several  years  thereafter  incorporated  in  the  Civil 
"Code.  And  we  see  no  reason  why  the  same  rule  of  construction 
Tshould  not  be  applied  to  any  subsequent  legislative  act,  though 
tjf  a  special  nature,  which  confers  authority  upon  three  or  more 
persons  to  do  certain  things,  unless  the  language  of  the  act  by 
express  words  or  by  clear  implication,  or  the  nature  of  the  au- 
thority givefi,  shows  a  contrary  intention.  And  we  are  of  the 
T>pinion  that  neither  the  language  of  the  act  under  consideration, 
*ior  the  nature  of  the  services  to  be  performed  by  the  commis- 
sioners, shows  an  intention  on  the  part  of  the  legislature  to  re- 
<iuire  all  three  of  the  commissioners  to  participate  in  the  arbitra- 
tion preparatory  to  the  right  of  any  two  of  them  to  make  a  valid 
award.  In  aid  of  this  construction  is  the  case  of  Green  v.  Miller, 
^Johnsons'  Reports,  29,  where  the  arbitrament  was  confided  to 
four  persons,  and  the  award  was  to  be  made  and  delivered  in 
writing,  under  the  hands  and  seals  of  the  four,  or  any  three  of 
them;  and  only  three  of  them  participated  in  the  arbitration, 
^nd  made  tlie  award  in  writing,  the  fourth  declining  to  act.  It 
V^as  contended  that  as   the   arbitrative  authority  was  given  to  all 
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four,  and  not  to  the  three,  t!ie  arbitration  by  a  less  number  thai> 
tlie  four  was  void,  and  the  words  autiiorizing  any  three  of  them 
to  make  and  sign  tlie  award  did  not  alter  the  authority.  But  it 
was  held  that,  althoup;h  the  words  at  the  first  were  to  the  four 
jointly,  yet  by  tlie  subsecjuent  provision  the  authority  was  dis- 
joined, so* as  to  make  the  submission  to  the  four,  or  any  three  of 
them;  that  the  subsequent  provision  was  not  a  distinctive  pro., 
vision,  but  explanatory  of  tlie  intention  of  the  parties. 

Jn  the  case  of  C'rofoot  v.  Allen,  2  Wend.,  496,  the  same  principle 
is  announced.  And  many  cases  mi^ht  be  quoted  to  the  same 
effect. 

The  fact  is  allepjed  in  the  answer  and  not  denied  that  the  act 
was  not  passed  by  a  majority  of  the  members  then  elected.  The 
second  contention,  therefore,  is  that  the  act  is  in  contravention 
of  section  40  of  article  2  of  the  State  Constitution,  which  declares 
that  the  General  Assembly  shall  have  no  power  to  pass  any  act 
or  resolution  for  the  appropriation  of  any  money,  or  the  creation 
of  any  debt,  exceeding  the  sum  of  $100,  at  any  one  time.  unlesH 
the  same,  on  its  final  passage,  shall  be  voted  for  by  a  mjvjority  of 
all  the  members  then  elected  to  each  branch  of  the  general' as- 
sembly, and  the  ayes  and  nays  thereon  entered  on  the  journal. 

The  act  under  consideration  is  not  in  the  constitutional  sense 
an  appropjiation  of  money,  or  the  creation  of  a  debt,  because 
the  matters  wliieh  were  submitted  to  arbitration  by  the  act  grew 
out  of  business  transactions  that  the  State  had  wil^h  the  appellee 
many  years  before,  which  transactions  were  doubtless  authorized 
by  law,  and  out  of  which  differences  sprang  in  repeated  attempts 
to  settle.  So  the  act  did  not  attempt  io  jnake  an  appropriation 
or  to  create  a  debt,  but  to  adjust  and  settle,  by  arbitration,  any 
legal  or  eeiuitable  liability  that  the  Statu  was  under,  growing  out 
of  tliese  business  transactions  witli  the  appellee,  which  had  been 
authorized  by  law.  And  if  the  arbitrators  found  that  the  State 
was  legally  or  ecpiitably  indebted  to  the  appellee,  growing  out  of 
these  transactions,  they  were  to  certify  the  same  to  the  auditor, 
who  was  to  draw  his  warrant  on  the  treasury  for  the  amount^ 
not  in  payment  of  an  appropriation  or  debt  created  by  the  act, 
but  in  payment  of  a  liability  previously  created  by  law,  the^ 
amount  of  which  was  definitely  ascertained  by  the  arbitrators^ 
therefore,  we  conclude  that  the  act  is  constitutional. 

The  appellee,  by  his  answer,  attempted  to  reopen  and  litigate 
the  matters  of  difference  between  tlie  State  and  the  appellee, 
which  the  commissioners  were  authorized  to  settle,  and  did  set- 
tle. This  tlie  ai)pellee  could  not  do,  for  the  reason  that  the  com- 
mission was  constituted  a  court  of  arbitration  and  award,  with 
power  to  make  a  full,  comph^te  and  final  settlement  between  the 
State  and  the  appellee,  and  the  award  was  to  be  a  final  judfr- 
ment,  irrevocably  binding  the  State  and  the  appellee.  And  the 
award  was  res  adjudicata  as  to  all  matters  falling  within  the 
scope  of  the  autliority  of  the  commission;  and  these  mattern 
could  no  be  relitigated  in  any  other  court. 

The  appellant,  H.  V.  Rodman,  as  the  executrix  of  John  Bod- 
man,  deceased,  sought  by  her  petition  and  amended  petition  to 
be  made  a  party  to  the  action  in  the  court  below,  for  the  purpose 
of  asserting  a  claim  of  $4i.0(K)  against  the  appellee,  which  she 
allesred  the  appellee  owed  her  intestate  as  an  attorney's  fee  f€)r 
services  rendered  in  aiding  the  appellee,  before  legislative  com- 
mittees, etc.,  to  get  the  act  under  consideration  passed,  as  well 
as  preceding  acts  looking  to  the  same  end,  and  for  other  services. 
appertaining  to  the  appellee's  claim.  She  also  asserted  an  attor- 
ney's lien  on  the  sum  awarded  to  the  appellee.     She  also  sought 
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to  have  the  court  to  direct  the  auditor  to  issue  liis  -warrant  to 
lier  for  said  sum.  The  court  dismissed  her  petition  and  amended 
petition  without  prejudice.     She  has  appealed  to  this  court. 

A  mandamus  porceeding:,  as  defined  by  section  477  of  tlie  Civil 
l^ode,  "is  an  order  of  a  court  of  competent  and  original  jurisdic- 
tion, commanding  an  executive  or  ministerial  officer  to  perform 
an  act.  or  omit  to  do  an  act,  the  performance  or  omission  of 
which  is  enjoined  l)y  law."  , 

The  appellee  hy  liis  petition  was  not  seelting  to  recover  jtidg- 
ment  for  any  money  or  property.  His  right  to  the  money  was 
not  legally  involved;  that  matter  had  already  l)een  adjudicated, 
«nd  his  riglit  established  by  a  competent  tribunal.  He  was 
merely  asking  t!ie  aid  of  the  court  to  compel  a  ministerial  officer 
to  perform  an  act  enjoined  by  law.  The  duty  of  that  officer  was 
to  issue  the  warrant  directly  to  the  appellee,  and  the  court's  juris- 
diction was  limited  to  directing  the  officer  to  issue  the  warrant 
to  the  appellee  without  any  conditions  or  qualifications  what- 
ever. And  for  the  court  to  permit  a  third  party  to  come  in  and 
litigate  his  claim  with  the  appellee  upon  the  groimd  that  he  had 
some  sort  of  a  lien  upon  the  debt,  which  the  State  owed  the  ap- 
pellee, would  open  up  a  system  of  practice  inconsistent  with  this 
character  of  proceedings.* 

Suppose  the  appellee  had  recovered  a  common  law  judgment  in 
a  circuit  court  against  an  individual,  and  upon  the  refusal  of  the 
<?lerk  to  issue  execution  upon  the  judgment  h(»  had  sought  the 
aid  of  the  court  to  compel  the  clerk  to  issue  the  execution,  would 
it  be  contended  that  his  attorney  could  interplead  and  litigate 
and  establish  his  rlglit  to  his  fee.  and  have  the  same  endorsed 
-on  the  execution  for  his  benefit?  Surely  not.  The  cases  are 
-similar. 

The  judgment  of  the  lower  court  as  to  hoth  cases  is  affirmed. 


TUABl  E  V.  Rp:yN()Ll>S. 

(Filed  April  25,  1H87— Not  to  be  reported.)    . 

Action  not  preiunturp— Appellant  being  entitled  to  «n  Inttrost  in  a  trust 
fund  held  by  his  father,  TnipHfi^rrHd  thnr.  interest  to  the  extent  of  ^,3, 000  to 
-appellee  for  ji  tract  of  land,  appellee  delivering?  to  appellnnt  the  po8sessi'>n  of 
the  land.  It  was  aprped  thnc  If  the  intt^rest  of  appellnnc  in  the  trust  fund 
^id  not  amount  to  |«,tOO,  then,  and  in  that  event,  appellant  bound  hiraw^lf  to 
niako  lip  the  deficit,  or  whatever  it  may  lack,  of  being  $3, (MX).  In  an  action 
hy  appellee  agrainsc  the  trustee  to  recover  the  interest  therein  assijrned  him 
by  appellant  it  was  adjndaed  that  the  trustee  had  a  Hfe  estate  in  the  fund, 
and  that  no  part  of  it'could  be  recovered  until  his  death.  It  was  also  clearly 
^scdrtained  that  appelhmt's  interest  in  the  fund  wa'^  only  about  $1,:?00.  leav- 
ing ft  deficit  of  $1.7<'0.  Appellee  luivlnt?  retainwi  a  lien  on  the  land  for  any 
"^eflclt  there  miffht  be.  instituted  ifis  action  to  enforce  that  lien.  Appellant 
Insists  that  the  deficit  is  not  pavable  until  the  death  of  the  life  teennt,  and 
that  it  can  not  be  ascertained  until  that  event.  Held— That  the  deficit  hav- 
loK  been  clearly  ascertained,  there  Is  no  reason  why  its  recovery  should  be 
l)ostponed. 

J.  B.  Leslie  and  H.  B.  Trabue  for  nppellant. 

'W.  P.  D.  Bush  and  T.  M.  Dickey  for  appellee. 

Appeal  from  Barren  Circuit  ('ourt. 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

H.  B.  Tnibuc,  beinj?  entitled  to  an  interest  in  a  trust  fund  held 
by  his  father,  B.  F.  Trabue,  transferred  that  interest  to  the  ex- 
tent of  $8,(H)0  to  the  appellee,  Reynolds,  for  a  trac^t  of  155  acres  of 
hind  in  the  county  of  Barren,  the  crop  on  the  farm,  farming- 
utensils,  mules,  horses,  etc.,  Reynolds  delivering  to  Trabue  the- 
possession. 

It  was  further  agreed  that  if  the  interest  of  H.  B.  Trabue  ii> 
the  trust  fund  did  not  amount  to  $8,(K)(),  then,  and  in  that  event, 
H.  B.  Trabue  bound  himself  to  make  up  the  deficit,  or  whatever 
it  may  lack  of  being  $8,000. 

The  parties  subst^quently  agreed  that  if  the  appellee,  Reynolds* 
failed  to  get  the  money  from  the  trustee  he  was  to  charge  the- 
appellant  no  interest,  but  reserved  the  Vight  to  make  the  trustee 
liable  for  the  interest  as  well  as  the  principal. 

After  the  appellant  obtained  the  possession  of  the  land,  and 
the  contract  had  been  fully  performed  by  the  appellee,  the  lattei^ 
instituted  an  action  in  equity  against  the  trustee  for  the  recovery 
of  the  trust  fund  assigned  him  and  the  interest. 

The  trustee,  who  was  the  father  of  the  appellant,  claimed  in 
that  action  that  he  was  entitled  to  a  life  estate  in  the  fund,  and 
that  neither  his  son  nor  his  assignee  could  recover  any  part  of  it 
until  the  termination  of  his  life  estate. 

The  trust  was  created  by  the  will  of  G.  W.  Trabue,  the  grand- 
father of  the  appellant,  and  in  the  litigation  between  Reynolds 
and  the  trustee  for  the  recovery  of  the  fund  it  was  adjudged  by 
this  court  that  appellant's  father  (the  trustee)  had  a  life  estate 
in  the  fund,  and  was  entitled  to  the   interest  so  long  as  he  lived. 

In  that  action  it  was  clearly  shown  that  the  interest  of  H.  B. 
Trabue  in  the  fund  was  much  less  than  $3,(XK),  and  that  there  waa 
a  deficit  of  about  $1,7(K).  The  appellee  having  retained  a  lien  on 
the  land  to  secure  the  deficit,  brought  the  present  action  to  en- 
force that  lien,  and  obtained  a  judgment  directing  a  sale  of  the 
land  to  pay  it.  From  that  judgment  H.  B.  Trabue  appeals,  in- 
sisting that  the  deficit  is  not  payable  until  the  death  of  his. 
father,  the  life  tenant,  and  that  the  deficit  can  not  be  ascertained 
until  that  event  happens.  The  fact  of  the  deficit,  or  the  extent 
of  appellant's  interest  in  the  trust  fund,  had  been  clearly  estab- 
lised  in  the  first  action  by  Reynolds  against  the  trustee,  and  that 
fact  is  not  controverted  in  the  present  proceeding.  The  amount 
of  the  trust  fund  pavable  to  the  appellant,  and  assigned  by  him 
to  Reynolds,  Reynolds  is  compelled  to  accept  by  the  terms  of  hiR 
contract,  and  can  obtain  no  interest  thereon  from  the  trustee,  aa 
the  latter  has  a  life  estate  in  it,  and  is  entitled  to  the  income, 
nor  can  he  recover  interest  from  the  appellant  because,  ])y  his. 
contract,  he  has  agreed  not  to  look  to  the  appellant  for  interests, 
but  as  to  the  deficit  we  see  no  reason  why  the  appellee  is  not  en- 
titled to  recover  the  amount,  with  interest  from  the  date  of  the 
judgment.  The  deficit  has  been  ascertained,  and  by  an  express, 
provision  of  the  agreement  that  deficit  was  to  be  made  good  by- 
the  appellant.  It  is  argued  that  the  deficit  can  only  appear  whei> 
the  life  estate  of  the  trustee  ends.  The  trust  fund  itself,  to  the- 
extent  of  $3,000,  was  transferred,  and  "when  the  appellee  seeks  to. 
recover  it  he  finds  a  deficit  of  $1,700.  If  the  trust  fund  had 
amounted  to  $3,000  the  appellee  would  have  been  required  to  take 
it,  although  it  was  encumbered  with  a  life  estate,  and  oould  have- 
charged  no  interest  because  such  was  the  agreement,  but,  on  the 
other  hand,  if  there  was  not  that  much  of  the  fund  belonging  U^ 
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apellant  he,  the  appellant.  ap:reed  to  pay  whatever  was  lacking:. 
There  waH  no  agreement  that  appellee  was  to  wait  until  the  ter- 
mination of  the  life  estate  hefore  he  could  enforce  his  lien  for  tht* 
deficit,  if  any.  In  fast  it  plainly  appears  that  hoth  of  the  con- 
tracting parties  supposed  the  appellant  was  entitled  at  once  toi 
the  fund,  and  the  trustee  had  already  paid  to  the  appellant,  be- 
fore the  transfer  to  Reynolds,  $5<X)  of  the  trust  money.  The  con- 
struction of  the  will  of  the  grandfather,  however,  showed  that 
the  payment  of  the  money  was  postponed  until  the  death  of  the 
trustee,  and  that  left  the  land,  crops,  mules,  horses,  etc.,  that 
appellant  had  obtained  from  the  appellee,  in  the  appellant's  pos- 
session, for  which  the  transfer  of  the  fund  was  only  a  fair  equiv- 
alent, and  the  appellee  compellecj.  as  is  insisted,  to  wait  for  the 
deficit  until  the  death  of  the  trustee,  who  was  then  only  fifty- 
four  years  of  nge. 

Such  we  think  is  not  a  Just  or  proper  construction  of  the  agree- 
ment. If  the  trust  fund  had  heen  ample  to  i)ay  for  the  land,  the 
appellee  could  have  looked  to  that  alone,  because  he  had  bound 
himself  to  do  so,  but  as  it  was  not- sufficient  when  the  deficit  wa.s 
ascertained  the  right  to  enforce  the  lien  existed. 

The  judgment  of  the  court  below  is,  therefore,  attlrmed.  The 
question  of  fraud  was  litigated  and  determined  in  the  first  action* 

Judge  Lewis  not  sitting. 


KENTUCKY  SUPERIOR  COURT. 


CURD  &  HALEFIELD  v.  RIDGWAY. 
(Filed  June  16,  1887.) 

In  partnership,  where  labor  is  contributed  on  one  Ride  and  luonc^y  on  the 
other,  if  the  partner  from  whom  the  money  cnnies  coutrlhur4^s  onl.v  the  use 
of  it  and  still  keeps  his  prnperry  in  the  principal  so  rhnt  the  joint  stock  is  to 
be  considered  as  made  up  of  the  hibor  of  one  partner  and  the  use  of  the 
other's  money,  and  the  money  is  lost,  the  pariner  who  was  to  contribute 
only  his  labor  can  not  he  obliped  to  maRd  good  any  part  of  the  loss.  But  if 
the  partner  from  whom  thp  money  comes  contribnres  the  property  of  his 
nion»*y.  then  the  partner  who  labors  has  a  claim  upon  the  principal  money 
\lfe\L  and  if  the  principal  is  lost  he  must  shurp  the  loss. 

Appellants  and  appellee,  with  a  view  to  profit  to  he  shared  between  them,, 
aareed  to  purohnse  |2,3<)0  worth  of  bacon  in  St.  Louis  and  sell  the  same  in 
Mayfield.  Ky.  The  capital  was  furnished  by  appellee,  and  appellants  did  the 
buyine  and  sellinff.  A  loss  of  tfM^l  having;  been  sustained  in  the  advdnture 
appellee  seeks  to  recover  of  appellants  one-half  that  amount. 

Held— That  all  the  circumstances  show  that  the  parries  intended  to  be,  and 
Were,  partners  in  the  money  advanced  by  appellee,  and  consequently  the 
losses  as  well  as  the  profits  were  intended  to  be  shared. 

D.  O.  Parks  for  appellants. 

Robertson  Smith  &  Robbins  for  appellee. 

Appeal  from  (xraves  Circuit  Court. 

Opinion  of  tlie  court  by  Judj?e  Barbour. 

This  controversy  grows  out  of  a  verbal  agreement  between  the 
appellee  and  appellants,  under  whieb   they,  with  a  view  to  profit 
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to  be  Khnred  betwoen  them,  aj^reed    to    purchase   |2,H<K)    worth   of 
bacon  in  St.  Louis  and  sell  the  same  in  Mayfleld,  Ky. 

In  pursuance  of  the  agreement  the  capital  for  the  adventure 
was  furnislied  by  the  appellee,  and  the  appellants  did  the  buying 
and  selling.  On  account  of  the  decline  in  bacon  a  loss  of  $991.95 
was  sustained  in  the  adventure,  half  of  which  the  appellee 
claims  the  ai)pellants  are  responsible  to  him  for. 

At  the  outset  the  parties  differ  as  to  the  extent  of  the  agree- 
ment. 

Tiie  appellee  contends  that,  by  the  terms  of  the  agreement, 
after  tlie  bacon  was  sold  and  expenses  paid  and  he  paid  the 
amount  advanced,  they  were  to  share  the  profits  equally— he  to 
receive  lialf  and  the  appellants  half.  If,  on  the  other  hand,  the 
adventure  n\sulted  in  loss,  they  were  to  share  the  loss  in  the 
same  pioportion.  Th(»  appellants  insist  that,  by  the  agreement, 
tliey  were  to  have  half  the  profits  of  the  adventure,  if  any,  but 
were  nt)t  to  be  responsible  for  the  loss  of  tiie  money  advanced  by 
the  appellee.  As  the  agreement  was  verbal  and  there  was  no 
witnesses  to  it,  and  the  parties  conflict  in  their  testimony  upon 
the  material  point,  we  will  endeavor  to  arrive  at  their  intention 
by  considering  their  conduct  in  rc^gard  to  the  subject-matter  of 
the  contract,  and  their  admissions,  as  proved  by  the  various  wit- 
nesses. Hut  first  as  to  the  law  of  the  case.  If  the  agreement 
was  that  the  a])p<'ll(*e  siiould  advance  tlie  money  as  his  part  of 
the  ca])ital,  and  the  appellants  werc^  to  render  their  services  and 
experience  in  the  l)uying  and  selling  as  their  part  of  the  capital, 
nothing  ('Ise  appearing,  in  the  event  of  n  loss  each  would  lose 
of  hijs  own  capital— the  appellee  his  money  v.nd  the  appellants 
thiM'r  labor— and  the  one  would  not  be  responsible  to  the  other. 

But  if,  under  tiie  agreement,  the  ])irties  embarked  in  the  ad- 
venture* with  a  capital  of  $2,.S(K),  which  the  appellee  advanced  to 
the  firm,  and  the  appellants  were  to  do  the  buying  and  selling,  it 
would  seem  that  the  appellants  as  well  as  the  appellee  have  a 
claim  to  tin*  principal  money,  and  the  firm  would,  therefore,  be 
in  debt  to  the  appellee  therefor,  and  in  the  event  of  the  loss  of 
the  money— the  capital— tiie  loss  would  fall  equally  upon  the  ap- 
pellee and  the  apjxdlants.  Mr.  Kutherford,  in  liis  Institutes, 
thus  cl<»arly  states  the  rule:  "In  partnership,  wliere  work  is  con- 
tributed on  one*  side  and  money  on  the  other,  the  partner  from 
whom  the  money  com^s  mny  contribute  either  the  use  only  of  the 
money,  or  the  property  of  it.  If  he  contributes  only  the  use  of 
it,  and  still  keeps  his  property  in  the  principal,  so  that  the  joint 
stock  is  to  be  considered  as  made  up  of  the  labor  ot  one  partner, 
and  of  the  use  of  the  other's  nnmey,  it  is  plain  that,  supposing 
the  principal  to  be  safe,  it  beIonu:s  to  him.  ai^d  that,  sup))osing  it 
to  be  lost,  h(*  alone  is  to  bear  the  loss.  The  other  partner,  wIjo 
contributes  work,  since,  as  the  case  is  put,  he  hacl  no  claim  ro 
tlie  prii.cii.al  money,  or  to  any  part  oi  it,  can  not  be  obliged  to 
make  good  any  part  of  the  loss,  or  to  bear  any  share  in  it.  But 
if  he  contributes  the  property  of  his  money,  so  that  the  joint 
stock,  upon  which  each  of  them  has  a  common  claim,  is  made  up 
of  his  principal  money,  and  of  the  other's  labor,  then  the  partner 
who  labors  has  a  claim  upon  the  principal  money  itself;  and  con- 
secjuently  whenever  the  partnership  is  dissolved,  if  the  principal 
money  or  any  part  of  it  is  safe,  lie  ought  to  have  a  share  in  it; 
and  if  the  principal  is  lost  he  is  a  sufferer  by  losing  such  share.'' 

In  the  case  of  Hcran  v.  Hall,  1  Ben  Mon.,  159,  Heran  sued 
Hall  for  half  the  loss  of  capital  advanced  by  the  former  for  corn, 
liought  by  the  latter  and  shipped  under  a  contract  between  them, 
stipulating  that  Heran  should  furnish  the  (money)  capital,  and 
Hall  should  purchase   and    sliip    the   corn,  and    thiit  the  profit  of 
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the  adventure  should  be  equally  divided  between  them.  The 
court  in  that  case,  after  sayinj^  that  tliey  were  not  perfectly  satis- 
fied that  the  parties  did  not  intend  to  be  partners  in  the  capital, 
the  corn,  and  the  losses  as  well  as  the  profits,  but  wer«3  inclined 
to  sustain  the  chancellor's  deduction,  from  thr>  evidence  tliat 
Hall  was  not  a  joint  owner  of  the  corn,  nor  liable  for  any  portion 
of  the  loss  of  the  capital,  said:  **It  is  a  ji^eneral  rule,  applicable 
especially  to  sucli  a  singular  adventure  as  these  parties  engaged 
in,  that  where  the  capital  of  one  party  is  money,  and  tliat  of  the 
other  is  lal>or  or  otlier  personal  service,  they  are  not  partners 
inter  se  in  the  teclinical  sensi-  merely,  because  they  had  a  mutual 
interest  in  the  profits,  and  that  nothing  else  appearing,  even  con- 
sidering them  partners  in  tlie  stock,  he  whose*  capital  was  labor 
would  not  be  liable  to  him  whose*  capital  was  money  for  contri- 
bution for  any  loss  of  capital  in  the  adventure,  for  iii  such  a  case 
each  will  have  sustained  a  correspondent  loss  of  his  capital,  and 
neither  of  them  would,  therefore,  be  liabh*  to  the  other  for  con- 
tribution.'' 

These  authorities  are  cited  by  counsel  for  the  appellant  in  his 
able  brief,  in  which  it  is  insisted  that  they  are  conclusive  of  this 
case  for  his  client.     We  can  not  think  so. 

They  fix  the  relative  rinhts  of  the  parties  under  agreements, 
where  the  contract  is  silent,  as  to  the  sharing  of  loss<*s.  But 
persons  entering  into  an  adventure  of  the  kind  the  parties  to  this 
action  engaged  in  can,  provided  it  is  not  unlawful,  make  any 
agreement  b(»tween  themselves  they  may  choose  in  regard  to  the 
profits  or  losses.  And  after  a  careful  consideration  of  all  the 
evidence  we  are  of  the  opinion  that  there  was  an  express  agree- 
ment to  share  the  losses  as  well  as  the  profits.  But  even  in  the 
absence  of  such  agreement  upon  the  law,  as  laid  down  in  the 
authorities  cited,  we  arc*  of  opinion  that  the  conduct  of  tlie  par- 
ties, in  connection  with  the  adventuiv^,  is  sudi  as  to  show  that 
they  intended  to  Ixs  and  were,  partners  in  the  capital  (the  money), 
and  consequently  the  losses  as  well  as  the  i)rolits  were^  intended 
to  be  shajred  between  them. 

The  appellee  was  a  banker;  he  was  to  borrow  the  money  in  his 
own  name,  but  the  appellants  were  to  be  charged  with  no  part  of 
the  interest.  The  appellants  were  grocerymen;  their  business 
was  not  so  large  that  it  would  suffer  on  account  of  the  labor  they 
would  bestow  in  selling  the  bacon.  Their  business  house  was 
roomy,  and  it  would  be  no  inconvenience  to  store  the  !)acon  in 
it.  The  handling  of  bacon  was  in  their  line  of  business,  and  the 
handling  of  the  bacon  in  (pn^stion  would  l>e  calculattMl  to  be  of 
advantage  to  their  business.  Appellee  approached  them  several 
times  before  they  would  consent  to  join  with  him  in  the  pur- 
chase; their  hesitancy  was  produced,  it  would  seem,  by  the  fear 
of  some  greater  loss  than  the  mere  loss  of  their  labor.  If  ap])el- 
lants  were  n(»t  to  be  interested  in  the  money— if  it  was  not  the 
capital  of  the  firm — whv  recpiirt*  appellee  to  agree  not  to  charge 
interest? 

Appellants  consulted  daily  the  i)apers  as  to  the  market  (piota- 
tions  of  haoon.  They  were  anxious  to  sell  before  the  great  de- 
cline, but  appellee  advised  the  holding  of  the  bacon  until  later  in 
the  season.  After  the  decline  had  reached  such  a  point  that 
they  could  not  expect  to  sell  for  profit,  appellants  incurred  the 
expense  of  going  to  Memphis  in  tJieir  efforts  to  sell,  when  they 
were  under  no  obliga^on  to  do  so,  as  they  say  the  bacon  was 
bought  for  the  home  market. 

Appellee  urged  upon  the  appellants  that  they  allow  Ezell  to 
take  the  bacon  South  and  sell  it  there;  the  appellants  would  not 
consent,  saying  that  they  could  sell  it  themselves;  all  this  oc- 
curred after  the  decline.     Halefleld  said  to  Mr.  Hall   that   he  was 
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anxious  to  see  bacon  advance,  as  he  was  limited  in  money  and 
not  able  to  bear  a  loss;  and  to  several  others  he  said  that  if  the 
decline  continued  it  would  ruin  him.  These  circumstances  tend 
stronglv  to  corroborate  appellee's  version  of  the  contract  and 
Stanfield's  statement  that  Halefleld  told  him,  shortly  after  the 
contract  was  made,  that  he  and  C'urd  had  agreed  with  appellee  to 
enter  into  a  co-partnership  to  buy  a  car  load  of  bacon,  and  that 
apppellee  was  to  furnish  the  money,  and  they  (appellants)  were 
to  buy  the  bacon  and  store  it  in  their  store  until  the  summer  or 
fall,  when  they  were  to  sell  it,  and  after  paying  all  expenses  were 
to  pay  appellee  back  his  money,  and  that  they  were  to  be  equal 
partners  with  him  in  the  profits  and  losses. 

Counsel  for  appellee  insists  that  the  judgment  below  was  prej- 
udicial to  him  in  that  it  allowed  the  appellants  $100  for  storage 
expenses,  etc.  We  have  examined  tlie  n^cord  and  fail  to  find  any 
order  granting  the  appellee  a  cross  appeal,  and  we  can  not,  there- 
fore, consider  his  objection. 

The  judgment  is  affirmed,  with  damages. 
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SUPERIOR  COURT  ABSTRACTS. 


WOODS,  TRUSTEE  v.  JONES  &  BRO. 

Filed  May  26,  1887.     Appeal  from  Hart  Cirouit  Court.    Opinion  of  the  court 

by  Judge  Ward,  reversing. 

Exemptions— Pleading— Debtors  made  an  ussignment  of  all  their  property 
for  the  benefit  of  their  crediton*.  reserving  the  property  'which  was  by  law 
exempt  from  execution  for  debt.  Having  none  of  the  property  speoifioally^ 
exempt  by  the  statute,  they  instituted  this  .suit  against  the  assignee  to  com- 
pel him  to  pay  over  to  them  in  money  the  value  of  specific  property,  as  pro- 
vided by  an  act  approved  April  22,  1884.  That  act  did  not  apply  as  again.st 
any  debt  contracted  prior  to  June  1,  1884,  and  prior  to  that  act  the  substitu- 
tion of  one  kind  of  property  for  another,  such  as  is  sought  in  this  case,  was: 
not  allowed.  The  plaintiffs  allege  that  the  debts  against  which  the  exemp- 
tions are  claimed  were  contracted  since  the  22d  day  of  April.  1884.  Held— 
That  this  allegation  must  be  construed  against  the  pleader,  and  be  taken  to- 
mean  that  the  debts  were  contracted  prior  to  June  1.  1884.  The  exemptionsL 
can  not.  therefore,  be  allowed,  but  the  plaintiffs  should  be  allowed  to  amend 
their  petition  if  they  desire  to  do  so. 

H.  C.  Martin  for  appellant ;  Lewis  MoQuown  for  appellees. 

JOHN.SON.  &o.  V.  THOMAS. 

Filed  May  25.  1887.     Appeal  from  Owen  Circuit  Court.     Opinion  of  the  court 
by  Judge  Barbour,  affirming. 

1.  Descent  and  distribution— Appellee  as  executor  made  a  settlement *witb 
the  county  court,  in  which,  after  being  charged  with  a  note  on  J.,  one  of 
the  devisees,  as  part  of  ihe  a.ssets,  he  was  credited  by  the  same  note  as  insol- 
vent and  uncollectible.  By  the  settlement  the  executor  fell  in  debt  to  the^ 
estate  in  a  large  amount.  J.  havi-ng  a.^signed  his  interest  in  the  estate,  he- 
and  bis  assignee  brought  this  action  against  the  executor  to  recover  J. 's  in- 
terest. For  defense  the  executor  set  up  the  note  of  J.  to  his  testator,  which. 
after  crediting  J.  by  his  share  of  the  estate,  would  still  leave  him  in  debt  to- 
the  estate.  J.  and  his  assignee  replied  that  in  the  executor's  settlement, 
which  was  full  and  final,  he  had  been  credited  by  the  note  against  J.,  and 
had  upon  the  basis  of  that  settlement  paid  off  the  other  devisees,  retaining 
enough  to  pay  off  the  claim  of  J. :  that  the  other  devisees  agreed  that  the 
distribution  might  be  made  on  this  basis,  and  that  the  note  against  J.  might 
not  be  collected.  A  demurrer  to  the  reply  was  sustained  and  the  petition- 
dismissed.  Held— That  the  judgment  was  proper.  The  effect  of  the  execu- 
tor's settlement  was  to  exclude  J.  from  any  part  of  the  estate,  leaving  the- 
amount  for  distribution  to  be  divided  among  the  remaining  devisees.  It- 
can  not  be  inferred  from  the  reply  that  the  other  devisees  had  agreed  to  re- 
linquish any  part  of  their  shares  in  the  estate  and  give  to  J.  any  interest- 
with  them  in  the  fund  for  distribution. 

2.  Same— The  executor's  liability  does  nor  terminate  because  he  has  made- 
a  settilement.  in  which  he  charges  himself  with  all  the  assets,  and,  aftei> 
taking  credit  by  disliursements,  falls  in  debt  to  the  estate  a  stated  sum., 
which  is  in  his  hands  for  distribution.  Ah  executor,  and  upon  his  official 
bond,  he  is  lial^le  until  the  full  sum  is  properly  distributed. 

£.  £.  Settle  for  appellants;  Montgomery,  Lindsay  &  Botts  for  appellee. 

MESSER  V.  ELIZABETHTOWN,  LEXINGTON  &  BIG  SANDY  R.  R.  CO. 

Filed   May  25,  1887.    Appeal   from   Carter   Circuit  Court.    Opinion   of  the^ 
court  by  Judge  Barbour,  reversing. 
Railroads— Killing  of  stock- While  in  an  action  against  a  railroad  com^ 
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pan.v  for  the  killicg  of  st<K'k  the  uncoDtradicted  or  unimpeached  testimony 
•of  the  employes  of  the  company,  showing  that  there  was  no  negligence,  re- 
buts the  statutory  presumption,  it  can  not  be  paid  that  the  defendant  has 
shown  that  there  was  no  negligence  when  it  fails  to  prove  many  of  the  ma- 
terial facts  and  circumstances  attending  the  injury  or  killing  of  the  stock, 
peculiarly  within  the  knowledge  of  its  employes,  and  from  which  the  jury 
might  be  able  to  draw  a  conclusion  as  to  whether  the  iujujy  or  killing  was 
the  result  of  negligence  or  was  unavoidabli*.  such,  for  inFtanc^.  as  the  rate 
of  sp€»ed  at  which  the  train  was  running,  the  s^^^ed  at  which  the  stock  was 
going  as  compjired  with  that  ot  the  tinin,  etc. 

In  this  case  the  court  is  of  opinion  that,  upon  the  whole  evidence,  the  ques- 
tion should  have  been  submitted  to  the  jury  as  to  whether  or  not  the  de- 
fendant was  negligent. 

W.  H.  Julian,  .1.  1).  Jones  and  Wm.  Bowling  for  appellant;  Brt^ckinridge 
-&  Sheloy  for  appellee. 

ELIZABETHTOWN,  LEXINGTON  &  BIG  SANDY  R.  R.  CO.  v. 
JACKSON. 

Filed  May  '.25,  1887.    Anpeal  from  Boyd  Circuit  Court.     Opinion  of  the  court 

by  Presiding  Judge  Bowden,  reversing. 

Roads— The  owner  of  land  abutting  ou  a  county  road  has  no  interest  in 
the  highway  that  cnn  prevent  the  county  court -from  discontinuing  the  road 
»nd  rnstorinc  full  control  to  th*'  owner  of  the  soil. 

Brecliinridge  &  ^^helby  for  appellant;  R.  C.  Burns  for  appellee. 

MYERS  V.  GRIFFIN. 

Filed  May  ri^,  1887.     Appeal  from   Louisville  Law  and   Equity  Court.  Opin- 

ion»of  the  c<)urt  by  Presiding  Judge  Bowden,  allirmlpg. 

Liens— Pledge— Possession  of  a  mill  and   lumber  having  been  delivered  by 

tihe  owner  to  a  crt'ditpr,  with  the  intention  of  giving  him  a  lien,  the  pledge 

was  complete  without  a  writing,  the  possession   of  the  pledcw*  Ijeing  notice 

of  his  riehr,  and    the  fact   that  a   mortgage    was  sub^equeiuly  executed  to 

him  to  secure  the  same  debt  van   not  be  regarded  as  depriving  him   of  the 

lien  acquired  by  his  possession. 

Bacon  &  Stiti*s  and  F.  P.  Straus  for  appellant:  J.  W.  Croan  for  appellee. 

SCHNEIDER;  ADM'R  v.  HESSE.  &v. 

Filed  May  2o,  1887.     Appeal  from   Louisville  Law  and  Equity  Court.  Opin 

ion  of  .the  court  by  Pres^idinp  Judge  Bowden,  alTirming  as  delay  case. 

1.  Husband  and  wife— The  fact  tlrat  a  married  woman  can  not  trade  for 
her  own  benefit  is  no  reason  why  her  .separate  property  siiould  l>e  taken  for 
her  husband's  debt,  it  not  appearing  that  any  part  of  the  proi)erty  consists 
-of  profits 

'2.  An  administrator,  plaintiflf  in  an  nxtcutinn,  is  personally  liable  for  pro- 
f  jrifig  the  sale  of  the  property  of  anoiher  than  the  execution  dtf»*ndant. 

Kohn  &  Barl^et  for  appellees. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COLEMAN'S  ADM'R. 

Filed^May  25,  1887.     Appeal   from  Warren   Circuit   Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Railroads— Duty  to  trespassers- The  only  duty  which  those  in  charge  of 
a  railroad  train  owe  to  a  trespasser  on  the  tra«k  in  front,  of  the  train  Is  to 
use  such  means,  after  they  discover  hi**  pnril,  as  they,  as  reasonably  prudent 
men,  have  a  right  to  i)elieve  will  be  snilicient.  to  pjevent  the  injury.  They 
are  not  obliged  to  stop  the  train,  but  may  use  su<^h  other  means  at  their 
tjommand  as  they  believe,  and  as  rt^ascmiii'ly  ]Mud('nt  men  have  a  right  to 
believe,  will  be  sufiQcient  for  the  prot^-ntinu  nf  ihe  trespasser. 

The  conductor  in  charge  of  a  detach»*d  (iat  cnr  in  motion  on  a  side  track, 
«peing  a  man  enter  upon  the  track  in  front  of  the  car  .-mil  continue  to  walk 
upon  the  ends  of  the  ties,  instead  of  >M>pl.vir'g  thn  brake,  ran  to  the  other 
«Dd  of  the  oar  and  called  to  the  man  in  a  loud  noIoc  to  get  out  of  the  way. 
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but  thn  man  failing  to  obey  the  warniDg  wns  struck  and  killed  before  the 
coDductor  (;otild  gi't  back  to  the  brake  and  stop  the  oar. 

Held— That  the  conductor,  when  he  saw  the  decedent  step  off  the  side  track 
in  front  of  the  moving  car,  had  the  right  to  presume  that  he  would  step  to  a 
place  of  safety,  and  the  company  can  not  be  held  liable  unless,  after  the 
conductor  saw  that  the  roan  was  not  goiuK  to  leave  the  track,  he  intention- 
ally or  wantonly  failed  to  use  means  as  be,  as  a  reasonably  prudent  man> 
had  the  right  to  believe  would  be  sufHcient  to  prevent  the  injury. 

Mitchell  &  DuBose,  H.  W.  Bruce  and  William  Lindsay  for  appellant;  P. 
P.  Edwards  and  Wright  &  McElroy  for  appellee. 

ELTZABETHTOWN,  LEXINGTON  &  BIO  SANDY  R.  R.  CO.  v. 
WALTON. 

Filed  June  1,  1887.    Appeal  from  Boyd  Circuit  Court.    Opinion  of  the  court 
by  Judge  Barbour,  affirming. 

1.  Railroads— Use  of  streets  and  alleys— The  rijrht  reserved  to  the  proprie- 
tors in  the  orignal  plat  of  a  town  to  grant  the  right  of  way  over  any  of  the 
streets  of  the  town  to  any  railroad  company  was  simply  a  general  proposi- 
tion or  offer  to  any  railroad  company,  wliich  might  in  the  future  desire  to 
pass  through  the  oilj,  that  the  right  of  way  would  be  given  it.  It  was  a 
right  that  ooul4  be  revoked  at  any  time  before  the  railroad  company  had  ac- 
cepted and  entered  upon  the  right  of  way. 

2.  Same — The  right  of  the  authorities  of  a  city,  with  legislative  warranty 
to  permit  the  construction  and  operation  through  its  streets  of  railroads  is 
limited  only  to  the  extent  that  the  appropriation  must  not  be  incompatible 
with  the  ends  for  which  the  street  was  established.  It  must  not  deprive  the 
X)ersojis  living  on  the  sti-eet  of  its  reasonable  use  as  a  passway  for  foot  pas- 
sengers, horsemen  and  the  vehicles  in  ordinary  and  general  use.  The  right 
to  such  usH  is  a  right  of  which  the  owners  of  the  contiguous  property  can 
not  be  deprived  without  cotnpensiition. 

3.  Same— In  thi.s  action  by  appellen.  to  recover  of  appellant  damages  alleged 
to  have  b^en  raus»Hl  to  his  property  by  the  construction  and  operation  of  ap- 
pellant's road  ovt-r  an  alley  upon  which  his  property  abuts,  the  jury  were 
properly  instructed  that  in  fixing  the  damages  they  should  ascertain  what 
tbe  value  of  the  property  was  just  before  it  become  generallv  known  that 
the  appellant's  road  was  to  be  located  in  front  of  it,  and  then  determine 
what  proportion  of  that  value  jvas  taken  from  his  property  by  the  obstruc- 
tion of  the  street  by  appellant's  road. 

4.  Same— An  instruction  telling  the  jury  that  the  owners  of  lots  have  an 
interest  in  the  streets  appurtenant  thereto,  and  that  such  right  is  as  much 
their  property  as  the  lots  themselves,  was  abstract,  but  could  not  have 
misled  the  jury  in  this  case. 

5.  Same— Appellee's  petition  states  that  his  lot  was  situated  on  Railroad 
allpy.  and  that  he  had  for  many  years  before  the  obstructions  ntade  by  ap- 
pellant used  such  alleys  as  an  easement  for  ingress  to  his  place  of  business,, 
etc.  Held— That  from  such  allegations  it  should  be  presumed  that  the  alley 
was  one  of  the  whvs  of  the  city  dedicatf  d  to  public  use. 

Breckinridge  &  Shelby,  L.  T.  Moore  and  E.  D.  Warfleld  for  appellant;  W. 
G.  Ireland  for  appellee. 

LOUISVILLE  &  NASHVILLE  R    R.  CO.  v.  RIDENOR. 

Filed  June   1,  1887.    Appeal   from  Whitley  Circuit  Court.    Opinion   of  the 
court  by  Judge  Barbour,  reversing. 

1.  Railroads— Failure- to  make  crossings  as  agreed— In  this  action  by  ap*- 
pellee  to  recover  of  appellant  damages  for  its  failure  to  make  crossings  ar  d 
cattle  guards  as  agreed,  the  petition  was  defective  in  failing  to  allege  that 
the  plaintiff  had  selected  the  place  and  requested  the  defendant  to  build  the 
crossings,  but  the  defect  was  cured  by  the  answer,  which  alleged  that  the 
defendant  had  never  selected  a  place  for  his  crossings,  and  had  never  re- 
quested the  defendant  to  make  the  same. 

2.  Same— The  fact  that  appellee  made  a  crossing  himself,  which  he  used  a 
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«hort  time,  and  which  the  company  tore  up,  waR  BulTlcient  notice  to  the 
fiouipany  of  his  selection  of  a  place  and  desire  for  a  crossing. 

3.  Same— As  the  answer  makes  an  issue  as  to  whether  the  plainitfl  ever 
selected  a  place,  and  requested  the  defendant  to  make  the  crossing,  the  court 
erred  in  instructing  the  jury  peremptorily  to  find  for  the  plaintiff  such  dam- 
Ages  as  he  sustained  on  account  of  the  inconvenience,  etc.,  growing  out  of 
defendant's  failure  to  make  the  crossing. 

4.  Same— As  the  plaintiff  does  not  charge  in  his  petition  any  loss  or  dam- 
Age  to  bis  crop  at  any  time,  but  merely  alleges  that  bis  crops  were  exposed, 
and  he  was  put  to  great  trouble  and  expense  in  making  additional  fences  to 
protect  them,  the  damages  are  mpasured  by  the  cost  of  the  additional  fences 
which  he  made,  and  which  were  necessarj'  to  protect  his  crop,  and  it  was 
«rror  in  the  court  to  instruct  thH  jury  that,  in  estimating  the  damages,  they 
should  t-ake  into  consideration  the  value  of  the  crop  lost. 

5.  Evidence— Testimony  to  the  effect  that  the  cattle  guards  built  for  ap- 
pellee were  like  those  bnllt  for  other  persons  was  incompetent. 

Wm.  Lindsay  for  appellant;  J.  R.  Sampson  for  appellee. 

SHELBYVILLE    &    EMINENCE    T.  P.  K.    CO.    v.  COMMONWEALTH. 

Filed   June   1,  18H7.     Appeal   from   Shelby  Circuit   Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Failure  to  keep  turnpike  in  repair- Appellant's  charter  provides  that, 
upon  the  road  being  found  by  two  justices  of  the  peace  to  have  been  out  of 
repair  for  the  space  of  ten  days,  they  may  order  that  no  toll  shall  be  collected 
over  the  part  of  the  road  so  out  of  repair  until  it  is  repaired. 

Held— That  it  wos  not  intended  by  this  provision  to  exempt  appellant 
froin  the  punishment  imposed  by  the  General  Statutes  upon  n  turnpike  com- 
pany which  permits  its  road  to  become  and  remain  unfit  for  public  travel 
for  four  days. 

2.  Indictment- All  participants  in  a  misdemeanor  are  severally  liable,  the 
same  as  if  each  had  committed  the  offense  alone,  and  all  or  any  number  of 
them  miay  be  charged  together  in  one  count  of  one  indictment,  or  each  may 
be  indicted  separately  at  the  election  of  the  Commonwealth. 

8.  Same— As  surplusage  does  not  vitiate  an  indictment,  a  charge  of  guilt 
uixm  a  defendant  not  in  fact  guilty  does  not  render  the  indictment  ill  as  to 
a  guilty  defendant. 

4.  Same— Several  turnpike  companies  being  jointly  indicted  for  failing  to 
keep  a  bridge  in  repair,  the  court  could  not  assume  that  the  several  com- 
panies could  not  have  a  joint  ownership  or  know  judicially  that  the  route  of 
any  one  of  the  companies  did  not  go  over  the  bridge. 

5.  Failure  to  keep  bridge  in  repair— Whether  the  turnpike  companies  ac- 
quired the  right  to  the  control  and  use  of  the  bridge  by  a  valid  contract  or 
not,  if  they  assumed  to  own  or  control  the  bridge  they  were  as  much  bound 
to  keep  it  in  repair  as  if  they  had  acquired  the  ownership  by  a  valid  contract. 

6.  Same— The  fact  that  persons  paying  toll  on  appellant's  road  were  ac- 
customed to  crossing  over  and  using  a  bridge  on  another  road,  which  was 
out  of  repair,  did  not  render  appellant  liable  under  the  statute  for  charging 
toll  on  its  road  when  it  was  unlit  for  travel. 

Bullock  &  Beckham  for  appellant;  P.  W.  Hardin  for  appellee. 

FALLEN  V.  MONTEREY  AND  CEDAR  CREEK  T.  P.  R.  CO. 

Filed  June  1, 1887.     Appeal  from  Owen  Circuit  Court.     Opinion  of  the  court 

by  Judge  W^ard.  affirming. 

New  trial— Time— In  computing  the  time  within  which  a  motion  for  new 
trial  must  be  made,  both  the  day  on  which  the  verdict  or  decision  is  ren- 
dered and  the  day  on  which  the  motion  is  made  must  be  counted. 

Thomas  R.  Gordon  for  appellant;  T.  J.  Hardin  for  appellee. 
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McHARRY  V.  IRVINE'S  EX'OR,  &e. 
(Filed  March  8,  1887.) 

1.  GdDtractR  between  principal  and  agent  should  be  jealously  sorutinized, 
and  slight  circamstances  of  inequality,  surprise  and  hardship  may  be  suffl- 
cient  to  vacate  them,  even  sbmetiines  without  proof  of  fraud. 

2.  Inadequacy  of  consideration  is  not  of  itself  generally  sufficient  to  avoid 
an  executed  conveyance,  though  it  should  always  induce  close  scrutiny  of 
the  ciroumstanoes  attending  the  transaction. 

3.  Where  a  family  a«rreement  or  compromise  Is  entered  Into  in  ignorance 
by  one  party  of  material  facts  which  it  is  the  duty  of  the  other  side  to  dis- 
close, it  will.be  Rrt  aside  at  the  instance  of  the  party  who  entered  into  it  in  . 
ignorance  of  the  facts. 

In  this  case  conveyances  from  a  widow  to  her  son  in-law,  who,  as  her 
agent,  had  charge  of  the  entire  estate  of  her  deceased  husband,  and  in  whom 
she  had  unbounded  confidence,  are  set  aside  for  fraud,  the  grantor  being 
ignorant  of  the  nature  of  her  title,  and  the  deeds,  which  contain  false  re-  ■ 
oitals,  being  procured  by  the  grantee  for  an  inadequate  consideration,  as 
part  of  a  long  cherished  plan  to  obtain  possession  of  the  entire  estate  of  his 
f^tber-in-law. 

4.  One  may  testify  for  himself  concerning  a  transaction  with  a  decedent 
where  a  representative  of  the  decedent  or  one  interested  in  his  estate  has 
testified  in  reference  thereto. 

5.  The  statute  of  limitation  has  no  application  to  an  action  by  a  principal 
to  recover  of  his  agent  property  entrusted  to  him,  the  agency  never  having 
been  abandoned  by  the  agent  or  revoked  by  the  principal. 

Goodloe  A  Roberts  and  Edward  J.  McDermott  for  appellant. 

A.  P.  Humphrey,  Geo.  M.  Davie  and  Muir  &  Heyman  for  appel- 
lees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  February,  1867,  Francis  McHarry  died,  resident  of  the  city 
of  Louisville,  intestate,  leaving  appellant,  then  about  48  years  of' 
age,  his  widow,  and  Amelia,  Frances  A.  and  Florence  his  only 
children  and  heirs  at  law,  thf^  first  named  of  the  three  having 
Just  arrived  at  age  and  the  other  two  being  Infants. 
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In  due  time  appellant  was  appointed  administratrix  of  the 
estate  and  guardian  of  the  infants,  but  in  about  five  montiis  after 
tlie  death  of  her  father,  Amelia  l^eeame  the  wife  of  James  F. 
Irvin,  then  between  46  and  60  years  old<  and  the  entire  estate 
was  immediately  turned  over  to  him  to  manage  and  control  as 
the  agent  of  appellant,  which  he  did  continuously  and  without 
hindrance  by  her  unitl  December  16,  1882,  when  a  trl  parte  deed 
between  appellant  of  the  first,  James  F.  Irwin  of  the  second,  and 
J.  H.  Lidenberger  of  the  third  part,  that  is  the  principal  subject 
of  controversy  in  this  action,  was  executed. 

James  F.  Irvin  died  in  March,  1883,  testate,  leaving  Florence 
Irvin  his  widow,  Guy  Irvin,  his  infant  and  only  child,  and  Lin- 
denberger,  Brown  and  Dowling,  executors  of  his  will,  all  of  whom 
are  appellees. 

This  action  was  instituted  by  appellant  in  September,  1883,  to 
set  aside  the  deed  mentioned  upon  the  ground  of  fraud  by  James 
F.  Irvin,  actual  and  constructive,  and  mistake  by  her  as  to  the 
nature  of  her  title  to  some  of  the  property  conveyed  thereby,  and 
as  to  the  extent  of  her  interest  in  the  estate  of  her  deceased  hus- 
band. 

In  that  deed  are  contained  substantially  the  following  recitals: 

1st.  That  appellant  is  entitled  to  dower  and  distributable  share 
in  her  husband's  estate;  has,  since  the  death  of  her  husband,  re- 
sided in  the  family  of  the  second  party,  and  her  business  has,  at 
her  request,  been  conducted  by  him  in  all  respects  to  her  satis- 
faction 

2d.  That  at  the  request  of  the  second  party,  and  in  view  of  his 
impaired  health,  ** there  has  been,  between  the  first  and  second 
parties,  a  full,  complete  and  final  settlement  of  all  and  every,  the 
accounts,  business  and  transactions  of  every  kind  and  character 
between  them  up  to  and  including  the  date  hereof,  and  by  said 
settlement  of  all  accounts  as  aforesaid  there  has  been  and  is 
found  to  be  the  sum  of  $60,(100  belonging  to  the  first  party  in  the 
possession,  custodv  and  control  of  the  second  party,  as  her  agent, 
which  said  sum  of  $60,000  is  now,  by  the  first  and  second  parties, 
distinctly  and  conclusively  agreed  to  be  in  full  of  all  demands, 
claims,  estate,  principal,  interest,  income,  avails,  accretions, 
dower,  rights  of  distribution,  and  all  other  rights  of  the  first 
party.'' 

3d.  That  the  first  party  is  desirous  of  settling  the  said  sum  to 
the  use  and  on  the  trusts  thereinafter  set  forth,  and  the  second 

f>arty  is  desirous  to  secure  the  first  party  an  ample  income  for 
if e,  and  in  like  manner  to  her  sister,  Mrs.  Isbell. 

And  thereupon  the  first  party,  by  the  terms  of  the  deed  for  tlie 
recited  *' consideration  of  the  sum  of  $60. (XK),  paid  over  as  repre- 
senting the  ascertained  balance  as  aforesaid,  by  the  second  party 
to  the  first  party,  «  »  *  doth  »  *  »  sell  and  convey  unto 
the  third  party  all  said  sum  of  $60,000.  ascertained  as  aforesaid, 
and  all  the  rights  of  dower  and  distribution  of  every  kind,  *  •  * 
and  all  her  estate,  real,  personal  and  mixed,  wherever  situated," 
to  bo  held  in  trust  and  upon  the  condition  that  at  the  death  of 
tlie  first  party  all  the  property  and  accumulations  thereof  are  to 
h^  delivered  and  paid  over  to  the  second  party,  and  belong  to  him 
in  fee  simple,  or  to  such  persons  and  upon  such  conditions  as  he, 
the  second  party,  may,  by  his  will,  appoint,  in  case  he  dies  be- 
fore the  first  party. 

It  is  further  agreed  that  there  shall  be  paid  out  of  the  trust 
fund  and  property,  annually  during  her  life,  to  the  first  party 
$2,000,  and  a  comfortable  residence  furnished  to  her,  and  to  Mrs. 
Isbell.  annually  during  her  life,  and  upon  condition  she  remains 
witli  the  first  party,  $1,500. 
In  their  answer  appellees  file  and  rely  on  as  a  defense  to  the 
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action  a  writinjr  dated  May  12,  1880>  but  appellant  denies  it  is 
binding  or  valid,  and  asks  that  it  be  held  for  naught  upon  the 
l^round  of  fraud,  and  because,  as  she  specifically  pleads,  it  is  not 
her  act  and  deed. 

In  that  writing,  which  is  signed  by  appellant  alone,  though 
<salled  an  agreement  between  her  and  James  F.  Irvin,  it  is  re- 
cited that  a  full  settlement  and  final  accounting  had  that  day 
been  had  between  the  parties,  embracing  every  account,  trans- 
action, claim  and  demand,  and  said  Irvin  had  paid  over  to  appel- 
lant all  money  and  property  of  every  kind  in 'his  hands  belonging 
to  her,  and  she  thereby  acknowledged  the  receipt  of  the  same, 
and  discharged  him  from  all  claims  against  him  and  his  wife, 
Florence  Irvin,  and  in  the  language  of  the  instrument  **for  the 
purpose  of  more   eifectually  carrying  out  the   intention  of   the 

f parties,  the  said  Emily  McHarry,  in  consideration  of  the  prem- 
ses,  ♦  ♦  *  hereby  sells  *  *  ♦  and  transfers  to  the  said 
Florence  Irvin  every  account,  claim  and  demand  due,  or  to  be- 
f5ome  due,    •    *    *    from  James  F.  Irvin." 

As  pertinent  to  the  question  of  the  validity  and  force  of  these 
two  papers  we  will  first  ascertain,  as  far  as  practicable  and  nec- 
essary, th»^  character,  value  and  condition  of  the  estate  of 
Francis  McHarry  at  the  time  Irvin  took  control  and  management 
of  it  as  the  agent  of  the  appellant,  and  the  amount  she  was  en- 
titled to  recover  from  him  December  16,  1882,  but  in  the  absence 
•of  a  commissioner's  report,  which  the  judgment  of  the  lower 
■court  dismissing  the  action  precluded,  it  would  be  premature, 
^ven  if  practicable,  to  determine  the  exact  value  or  amount  of 
«lther  what  Irvin  received  or  what  appellant  was  entitled  to  at 
the  date  mentioned. 

It,  however,  satisfactorily  appears  that  Francis  McHarry  left, 
at  his  death,  a  large  and  productive  estate,  consisting  of  more 
than  2,000  acres  of  land  in  Indiana,  besides  several  houses  and 
lots  in  New  Albany,  a  farm  of  100  acres  in  Kentucky,  one-half 
the  franchise  and  property  of  the  Louisville  &  New  Albany  ferry, 
a  cement  mill  and  60  acres  of  land  in  Shippingsport,  near  Louis- 
ville, and  "interest  in  a  warehouse  in  the  same  city,  besides  a 
large  amount  of  personal  property. 

The  indebtedness  of  the  estate  was  but  little  over  $10,000,  be- 
sides a  balance  of  the  purchase  price  of  the  ferry,  payable  in 
cement,  all  of  which  indebtedness  was  discharged  in  a  short 
time  with  the  income  from  the  estate. 

The  precise  amount  of  receipts  and  disbursements  by  Irvin 
while  ne  was  acting  as  the  a^ent  of  appellant  never  can  be  ar- 
rived at,  for,  so  far  as  this  record  shows,  no  books  were  kept  by 
him  subsequent  to  December  31.  1867,  but  from  evidence  of  joint 
owners,  wlio  have  accounts  of  the  net  profits  of  the  ferry,  it  ap- 
pears that  the  share  thereof  belonging  to  the  McHarry  estate, 
annually  paid  over  to  Irvin,  amounted,  from  March,  1858.  to  Feb- 
ruary, 1864,  to  $39,950,  and  from  the  latter  date  to  December  16, 
1^2,  to  about  $150,000,  making  the  whole  amount  received  by  him 
near  $190,000. 

The  exact  amount  received  by  him  from  other  sources  between 

1857  and  1865  can  not  be  arrived  at,  though  it  was  a  very  large 
sum,  for  it  appears  that  money  loaned  on  real  estate  security, 
and  used  by  him  in  the  purchase  of  real  estate  between  the  years 

1858  and  1865,  amounted  to  upwards  of  $90,0(X),and  on  the  —  day 
of ,  1866,  the  cement  mill  and  land  on  which  it  was  sit- 
uated was  sold  for  $150,000  in  gold,  all  of  which  was  received  and 
thereafter  used  by  him.  Though  a  tract  of  land,  the  title  of  which 
was  in  Irvin,  was  sold  at  the  same  time,  and  estimated  at  $30,000, 
and  the  appellees  contend  should  be  deducted  from  the  purchase 
price,  leaving  $120,000  belonging  to  the  McHarry  estate.     With- 
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out  taking  into  account  rents  of  land,. or  of  the  warehouse,  or 
profits  of  the  cement  mill  from  1857  to  I860,  or  interest  on  the 
amounts  received  and  used  by  him,  he  was  idebted  to  the  estate, 
and  as  agent  of  appellant,  December  16,  1882,  when  the  deed  in 
question  was  executed,  at  least  the  sum  of  $310,000. 

Without  making  a  minute  calculation,  which  is  not  necessary 
to  a  decision  of  the  question  before  us,  it  may  be,  therefore, 
safely  assumed  that  when  that  d«!ed  was  made  Irvin's  indebted- 
ness to  appellant  was  more  than  double  the  sum  of  $50,000,  stated 
in  it  as  the  ascertainel  balance.  In  addition  to  his  indebted- 
ness, she  was,  under  the  law  of  Indiana,  entitled  absolutely  to 
one-third  of  the  real  property  in  that  State  left  by  her  husband, 
which  W88  worth  between  $20,000  and  $25,(KX),  that  likewise' 
passed  by  that  deed. 

It  is  claimed  in  the  pleadings  and  contended  by  counsel  that 
Irvin  had,  at  the  time  of  his  marriage  in  1857,  a  considerable- 
estate  of  his  own,  whicli  was  used  in  extricating  the  McHarry 
estate  from  indebtedness,  but  there  is  no  competent  evidence  be- 
fore us  that  he  had  any  property  or  money  besides  a  farm  in  the 
southern  part  of  this  State,  worth  perhaps  $2,500.  On  the  con- 
trary, the  books  kept  by  his  direction  show  but  a  single  credit 
to  his  account,  and  it  does  not  satisfactorily  appear  that  even 
that  sum,  which  was  about  $6,(X)0,  was  actually  advanced  or  paid 
out  of  his  own  means. 

The  evidence  shows  that  the  appellant  is  a  plain,  economical 
woman,  of  simple  and  unosentatious  wants  antl  liablts,  and  that 
throughout  the  entire  period  her  expenditures  were  small. 

It  seems  to  us  clear  that  the  consideration  for  the  conveyance 
of  December  16,  1888,  regarding  it  is  a  contract  of  sale  and  pur- 
chase, was  grossly  inadequate. 

But  inadeciuacy  of  consideration  of  itself  is  not  generally  suf- 
ficient to  avoid  an  executed  conveyance,  though  it  should  always 
induce  close  scrutiny  of  the  circumstances  attending  the  trans- 
action.  It,  therefore,  becomes  necessary,  in  order  to  properly  de- 
termine the  issues  of  fraud  and  mistake  Involved,  to  review  the 
conduct  of  Irvin,  the  immediate  beneficiary  of  that  conveyance, 
in  respect  to  the  estate  placed  in  his  hands  as  ageiit,  and  toward 
those  to  whom  it  belonged. 

The  first  notable  event  that  occurred  after  he  assumed  control 
was  in  1858,  when  the   only  son   of  appellant   became   estranged 
from  her,  and  never  afterwards  was  sheltered  under  the  same  roof 
with  her. 

September  14.  1859,  Irvin  procured  a  conveyance  by  his  wife, 
Amelia,  of  h(»r  interest  in  the  estate  to  appellant,  wYio  immedi- 
ately reconveyed  it  to  him. 

September  20,  1859,  he  purchased  from  Francis  A.  McHarrv,  the 
son,  his  interest  in  the  ^state  at  the  price  of  $28.(XX1,  whicli  wa» 
far  from  its  full  value,  and  thougli  he  took  the  title  to  himself^ 
the  evidence  satisfactorily  shows  the  consideration  was  paid 
with  the  proceeds  of  the  estate. 

In  January,  1869,  Amelia  Irvin  died,  leaving  no  children,  and 
in  January,  1874,  after  a  tour  together  of  about  fifteen  months  in 
Europe,  he  and  Florence,  the  second  daughter,  were  married,  he 
being  upwards  of  sixtj'  and  she  about  twenty-six  years  of  age. 

There  is  no  evidence  that  the  son  of  appellant,  either  before  or 
after  the  estrangement,  treated  her  disrespectfully.  He  was 
somewhat  dissipated,  and  the  sale  of  his  interest  in  the  estate  to 
Irvin  shows  he  was  improvident,  but  he  never  gave  her  any 
offense,  except  that  in  her  language  **he  married  a  woman  I  did 
not  like,''  nor,  on  the  other  hand,  does  It  appear  she  was  actually 
implacable,  harsh  or  wanting  in  maternal  affection. 

It  does  not  appear  that  Irvin  openly  used  bts  Influence  to  keefia 
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inother  and  Hon  apart,  except  that  when  absent  in  Europe  he 
"directed  his  agrent  to  loan  money  to  the  son  upon  his  promise  to 
«tay  away  from  Louisville,  nor  is  there  evidence  thai  lie,  at  any 
tinie,  made  the  slightest  effort  to  reconcile  them. 

In  her  own  language:  '*I  had  every  confidence  in  the  world  in 
Irvin.  I  did  not  think  he  would  do  anything  wrong.  I  thought 
he  was  perfection.  I  had  more  confldemse  in  him  than  I  had  in 
myself,  because  I  thought  he  understood  things  better  than  I 
-did.  My  confidence  in  him  was  perfect  and  complete,  and  T 
thought* everything  he  did  was  right,  and  I  did  whatever  he  asked 
me  to  do,  and  this  continued  to  his  death." 

On  the  other  hand,  one  witness  describes  Irvin  as  secretive, 
Hiud  another  testifies  that  ''Capt.  Irvin  was  looked  up  to  by  the 
tamily  as  an  authority  on  all  subjects,  and  what  Captain  said  was 
law.'^ 

We  thus  have,  in  the  blind  confidence  of  this  plain,  uneducated 
woman,  and  the  dominating  will  of  this  man,  an  explanation  of 
the  unnatural  estrangement  of  mother  and  son  for  twenty-five 
years;  her  ready  acquiescence  and  aid  in  the  conveyance  by  her 
-elder  daughter  of  her  interest  in  the  estate;  her  submission  to  a 
sale  by  the  son  of  his  interest  at  a  price  which  she  plight,  by  in- 
quiry/have  learned  was  at  a  jyreat  sacrifice,  and  paid  for  out  of 
tne  estate,  and  lier  consent  to  the  marriage  of  the  second  dauerh- 
ter,  all  done  for  the  benefit  of  Irvin,  and  all,  as  we  think  the 
record  shows,  in  furtherance  of  his  design  to  possess  the  entire 
•estate. 

Such  being  the  relation  and  attitude  of  appellant  and  Irvin  at 
the  date  of  the  two  papers  of  May  12  and  December  16,  1880,  there 
is  no  reason  to  discredit  her  statement  that  she  did  not  under- 
i^tand  the  effect  of  either  of  them,  but  signed  both  in  Ignorance 
■of  her  rights  and  interests  at  his  request  and  because  she  trusted 
him. 

As  to  the  paper  of  May  12  we  think  very  little  need  be  said. 
Appellant  alleges  in  her  pleading  that  she  signed  it  without  read- 
ing it  or  hearing  it  read,  and  no  witness  to  it  testifies  in  this 
tjase  that  she  read  or  understood  it.  On  the  contrary  one  of  them 
-states  facts  which  make  it  evident  she  did  not  understand  it. 

In  one  clause  she  is  made  to  acknowledge  a  full  settlement  be- 
tween her  and  Irvin  had  been  made,  and  all  the  money  and  prop- 
erty she  was  entitled  to  had  fieen  paid  over  to  her,' and  in  the 
^ther  clause  she  conveys  and  transfers  to  Florence  Irvin  her 
claims  and  demands  on  James  F.  Irvin.  It  is  impossible  to  rec- 
oncile tlie  two  clauses  of  that  paper  with  each  other,  or  the 
latter  with  the  deed  of  December  16,  1882,  for  if  she  had  already, 
by  the  paper  of  May  12,  1880,  conveyed  and  transferred  to  Flor- 
■ehce  Irvin  her  claims  and  demands  against  him  she  could  not,  by 
the  deed  of  December  16,  transfer  such  claims  and  demands,  then 
called  **an  ascertained  balanceof  $50,000, "  to  Lindenberger,  trus- 
tee- 
Neither  Dowling,  one  of  the  executors  of  the  will,  who,  as  an 
attorney,  wrote  the  paper  of  May  12,  nor  Florence  Irvin,  t^i^tify 
in  this  case  in  regard  to  it. 

For  the  reasons. stated,  and  others  to  be  stated,  alike  applicable 
to  the  deed  of  December  16,  we  think  the  paper  of  May  12  should  be 
held  void,  and  that  even  Irvin  regarded  it  of  no  effect  is  shown 
by  his  failure  to  inform  Brown,  his  executor  and  lawyer,  of  its 
existence  before  the  deed  was  written  and  executed. 

In  that  deed  it  is  stated  with  precision,  and  in  terms  that  fully 
»nd  distinctly  convey  the  idea,  that  a  settlement  and  accounting 
had  taken  place  between   Irvin   and   appellant,  yet  the  evidence 
In  this  case  places  it  beyond  dispute  that  no  settlement  had  eyer     ^ 
token  j>la<Je  between  them.  ^igi^i^^^  ^y GoOglc 
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We  are  thus  at  the  beginning  confronted  with  a  false,  and,  a& 
we  think,  must  be  regarded  a  fraudulent,  statement,  made  not  as. 
mere  form,  but  made  in  such  manner  as  to  bind  appellant,  as 
well  as  to  deceive  her,  for,  when  we  consider  the  relation  of  the- 
two  parties,  her  confidence  in  him  and  her  ignorance  of  the 
actual  condition  of  the  business  of  the  estate,  and  inability  to- 
make  such  settlement,  we  are  forced  to  the  conclusion  that  she 
accepted  that  statement  as  a  declaration  on  the  part  of  Irvin 
that  $60,0(X)  was  the  balance  due  her,  and*  believed  it. 

If  the  object  was  not  to  deceive  and  overreach  her,  why  was. 
the  false  statement  made? 

Botli  Brown,  who  wrote  the  deed,  and  Lindenberger  testify  the 
deed  was  explained  to  her,  and  give  it  as  their  opinion  she  un- 
derstood it,  but  she  just  as  positively  swears  she  did  not  under- 
stand it  or  give  particular  attention  to  it,  trusting  in  Irvin  andf 
willing  to  do  what  he  directed  because  she  believed  he  would  do- 
right. 

No  doubt  Brown  in  good  faith  attempted  to  explain  the  nature 
and  effect  of  tlie  deed,  but  in  at  least  two  respects  it  can  not  be 
explained  in  such  manner  as  to  relieve  it  of  the  character  of  an 
unconscientious  bargain  and  fraudulent  device  on  the  part  of 
Irvin  to  deprive  her  of  what  he  justly  owed  her,  and  of  property 
belonging  to  her: 

1st.  As  already  in  effect  stated,  no  satisfactory  explanation  can 
be  made  in  regard  to  the  false  statement  that  a  settlement  had 
been  made,  and  a  balance  of  $60,(XX)  ascertained. 

2d.  She  owned  absolutely  one-third  of  the  Indiana  land,  worth 
not  less  than  $20,0CK),  yet,  although  Brown  swears  that  he  was,  at 
the  time  he  wrote  the  deed,  ignorant  of  her  right  to  the  land  un- 
der the  Indiana  law,  the  deed  is  so  written  as  to  pass  her  title 
thereto,  and  it  is  now  claimed  and  held  by  Irvin's  executors  or 
by  Lindenberger  under  that  deed. 

The  doctrine  is  too  well  settled  to  need  a  reference  to  author- 
ities that  "contracts  between  principal  and  agent  should  be  jeal- 
ously scrutinized,  and  slisrht  circumstances  of  inequality,  surprise 
and  hardship  may  be  sufficient  to  vacate  them,  even  sometimes 
without  proof  of  fraud." 

In  this  case  wo  have  not  merely  concealment  by  the  agent  of 
the  amount  due  his  principal,  which  he  knew  ana  she  did  not 
nor  could  inform  herself,  but  a  false  statement,  or  what  we  think 
had  the  same  effect  as  a  direct  false  statement,  as  to  the  balance 
due,  for  as  already  said  she  actually  conveyed  by  that  deed  more 
than  double  in  value  of  what  it  purports  to  convey,  and  what  she 
was  induced  to  believe  it  conveyed. 

We  think  it  satisfactorily  appears  from  the  circumstances  of 
this  case,  independent  of  her  own  statement  as  a  witness,  that  at 
the  date  of  the  deed  she  was  ignorant  of  the  nature  of  her  title  to- 
the  Indiana  lands,  and  it  is  equally  well  established  that  Irvin 
did,  at  the  time,  know  she  had  a  fee  simple  title  thereto,  and 
knowing  it  was  his  duty  to  inform  her  of  the  fact,  and  his  fail- 
ure to  do  so  must  be  held  as  fraudulent  and  sufficient  to  vacate- 
the  deed. 

But  it  is  relied  on  as  a  defense  to  this  action  that  appellant 
was  fully  informed  of  the  fact  that  the  execution  of  the  deed  was 
intended  as  part  of  the  plan  of  a  family  settlement,  which  in- 
cluded with  the  deed  a  subsequent  deed  by  Florence  to  James  F. 
Irvin  of  all  her  interest,  and  his  will  devising  all  his  estate  to 
Florence  and  Guy  Irvin,  the  son,  and  as  appellant  intended  and 
desired  that  all  her  estate  should  go  to  her  daughter  and  grand- 
son, she  was  not  defrauded  by  the  deed  made  to  carry  out  that 
plan. 

But  we  do  not  understand  this  to  be  a  family  settlement 
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sense  of  a  compromise  of  doubtful  or  disputed  claims,  but  a  sale 
to  James  F.  Irvin,  and  even  if  it  was  a  family  agreement  or  com- 
promise the  circumstances  attending:  the  transaction  make  it  a 
case  of  at  least  constructive  fraud,  for  in  such  cases  an  agreement 
made  in  ignorance  by  one  party  of  material  facts,  which  it  is 
the  duty  of  the  other  side  to  disclose,  would  render  the  agree- 
ment invalid.  (Story's  Equity  Jurisprudence,  volume  1,  section 
217. ) 

The  fact  that  appellant,  situated  as  she  was,  and  under  the  in- 
fluence of  Irvin,  as  she  had  been  for  years,  did,  at  the  date  of  the 
deed,  desire  to  leave  her  property  to'her  daughter  and  grandson, 
ignoring  the  existence  of  her  own  son  and  his  children,  does  not 
preclude  iier  from  now  having  that  unjust  ar.d  fraudulent  con- 
veyance set  aside,  for  it  may  be,  if  fully  and  truly  informed  at 
the  time  of  the  actual  amount  of  her  wealth,  she  might  have 
found  a  warm  place  for  the  discarded  son,  hut  be  that  as  it  may 
we  think  she  was  induced  to  make  that  deed  not  merely  through 
mistake  and  ignorace  of  the  kind  and  value  of  her  estate,  which 
it  was  tlie  duty  of  Jrvin  to  disclose  to  her,  but  that  she  was 
then,  as  she  had  been  for  years,  under  the  irresistible  influence 
of  her  son-in-law,  who  causecl  that  deed  to  be  made  as  part  of  a 
long  cherished  and  partly  executed  plan  to  possess  himself  of  the 
entire  estate  of  Francis  McHarry,  which  was  fully  accomplished 
by  the  deed  from  his  second  wife  made  December  19,  1882. 

'in  conclusion  it  is  proper  to  say  there  is  nothing  in  this  record 
reflecting  upon  the  personal  or  professional  integrity  of  Brown, 
who  prepared  the  deed,  as  he  was  informed  it  was  a  settlement 
made  according  to  the  wish  of  appellant,  and  was  ignorant  of 
the  actual  amount  due  to  her  and  of    her  title  to  the  land. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  cancel  the  paper  of  May  12,  1880,  and  the  deed  of 
December  16,  1882,  and  for  further  proceedings  consistent  with 
this  opinion. 

To  a  petition  for  rehearing  Judge  Lewis  delivered  the  follow- 
ing response: 

We  did  not  base  our  opinion  upon  testimony  of  appellant  that 
was  incompetent. 

The  value  and  amount  of  the  McHarry  estate  that  went  into 
the  hands  of  Irvin  as  agent,  and  his  disposition  of  it,  so  far  as 
shown,  his  purpose  to  possess  himself  of  tlie  whole  of  it,  tl.e 
means  resorted  to  in  order  to  accomplish  that  purpose,  and  his 
consequent  liability  to  appellant,  all  satisfactorily  appear  inde- 
pendent of  her  evidence. 

Her  evidence  was  not  relied  on,  nor  necessary  to  convince  us 
that  the  paper  of  May  12,  1880,  by  which,  without  reason  or 
equivalent,  she  gave  up  ali  her  interest  in  the  estate,  and  be- 
came entirely  dependent,  was  procured  by  the  undue  influene  of 
Irvin,  and  signed  by  her  without  undei-standing  its  nature  and 
eflPect. 

Brown,  the  attorney  and  executor  of  the  will  of  Irvin,  and  Lin- 
den berger,  ona»of  the  parties  to  the  deed  af  December  16,  1882, 
and  al*»o  executor,  both  testify  to  what  took  place  in  regard  to  it, 
before  and  after,  as  well  as  at  the  time  it  was  executed,  and  the 
inference  intended  by  appellees  to  be  drawn,  and  which  must 
necessarily  be  drawn  from  their  testimony,  left  unexplained  is 
that  appellant  executed  the  deed  freely,  voluntarily  and  with 
full  knowledge  of  its  contents,  purpose  and  effect,  and  conse- 
quently is  bound  by  it. 

It  was,  therefore,  clearly  competent  for  h«r,  under  subsection  2, 
section  606,  Civil  Code,  to  tesitfy  concerning  the  same  transac- 
tion, and  in  connection  therewith  to  state  she  executed  the  deed 
because  Irvin  requested  her  to  do  so,  and  did  not  understand,  or 
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attempt  to  understand    it,  because   she   had    confidence   in    him, 
and  believed  he  would  ask  her  to  do  only  what  was  right. 

We  can  not  understand  why  so  much  space  is  occupied  in  the 
petition  for  rehearing, to  prove  that  appellant's  testimony  as  a 
witness,  that  she  had  confidence  in  and  trusted  Irvin,  is  incompe- 
tent, or  how,  even  if  it  was  so,  appellees  have  been  prejudiced 
thereby,  when  the  same  fact  is  plainly  and  conclusively  shown 
by  other  evidence  in  the  record,  substantially  admitted  in  the 
pleadings,  appellant  is  made  to  say  it  in  the  sixth  clause  of  the 
deed,  and  counsel  concede  it  in  a  subsequent  part  of  the  petition 
for  rehearing. 

It  seems  to  us  clear  that  the  deed  in  question  is  one  of  bargain 
And  sale,  for  it  is  expressly  stated  therein  that  for  the  considera- 
tion of  an  annuity  of  $8,o0()  to  be  paid  during  her  life  she  grants, 
bargains,  sells  and  conveys  unto  Lindenberger  all  the  ascertained 
balance  of  $50,(KX),  her  right  of  dower,  and  all  accumulations 
thereof,  rents,  issues,  profits  and  avails  of  every  kind,  and  all 
her  estate,  real,  personal  and  mixed,  wherever  situated,  to  be 
paid  over  and  delivered  at  her  death  to,  and  lield  and  enjoyed 
by,  Trvin,  in  fee  simple,  subject  to  iiis  unconditional  power  of 
appointment  by  will  in  case  he  dies  before  her. 
-But  let  it  be'  conceded  that  tlie  transaction  was  mixed  with 
motives  of  bounty,  still  Irvin,  the  beneficiary,  was  not  absolved 
from  the  duties  imposed  upon  him  as  her  agent. 

The  relation  of  parent  and  child  is  of  course  to  be  always  con- 
sidered in  determining,  as  question  of  fact,  whether  a  gift  or 
bounty  from  one  to  the  other  has  been  unfairly  obtained,  for  the 
same  implication  or  presumption  of  undue  influence  or  fraud  does 
notarise  in  such  case,  as  when  the  parties  are  strangers,  and  the 
relation  of  principal  and  agent  exists,  hut  there  is  no  reason  for 
a  rule,  nor  is  there  a  rule,  which  will  enable  a  son-in-law,  who 
is  her  agent,  to  profit  by  a  gift  or  i)urchase  obtained  from  his 
mother-in-law  by  undue  influence  or  fraud,  or  exempt  him  from 
the  consequences  thereof  if  the  fact  be  established  by  proof. 

The  lower  court  dismissed  this  action  without  passing  upon  the 
question  of  limitation,  and  we  did  not,  therefore,  refer  to  it  in 
the  original  opinion  except  incidentally,  but  as  the  Question  is 
made  in  tlie  pleadings  and  litigation,  and  expense  \Vill  perhaps 
be  saved  by  determining  it  now,  we  will  do  so. 

There  is  no  question  made,  nor  is  there  any  room  for  any,  as  to 
€»ither  the  fact  or  nature  of  the  agency,  but  it  appears  that  soon 
after  the  marriage  of  Irvin  to  the  eldest  daughter  the  entire 
estate  was  by  appellant  placed  in  his  hands  as' her  agent  for  an 
indefinite  time,  and  that  the  agency  never  was  abandoned  by 
him  nor  revoked  by  her,  nor  was  a  settlement  made  between 
them,  but  it  continued  until  December,  1882,  when  the  deed  in 
question  was  made. 

It  seems  to  be  well  settled  that  the  confidential  relation  of 
principal  and  agent  being  thus  established  and  continuing,  the 
statute  of  limitation  has  no  application,  the  reason  being,  as 
aptly  stated,  that** while  the  relation  continues  there  is  a  pri- 
ority between  the  parties,  and  there  is  nothing  to  set  the  statute 
of  limitation  in  operation." 

In  our  opinion,  therefore,  the  statute  constitutes  no  bar  to  the 
recovery  by  appellant  in  this  action  of  what  she  may  be  entitled 
to  from  Irvin  as  her  agent- 
It  was  not  intended  t)y  anything  said  in  the  opinion  to  pre- 
vent necessary  investigation  and  proof,  in  the  discretion  of  the 
lower  court,  of  the  true  amount  to  which  appellant  may  be  en- 
titled. 

Tiie  opinion  was  rendered  in  this  case  4ifter  a  thorough  inves- 
tigation of  the  evidence  and  consideration  of  all  the-questlcMis  of 
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law,  and  we  perceive  no  reason   suggested  in   the  petition  for  re- 
hearing sufficient  to  require  a  change  of  it. 
Petition  overruled. 


MARCUM  V.  COMMONWEALTH. 

(Filed  June  2,  1887— Not  to  be  reported.) 

Self —defense— Upon  the  trial  of  appellant  for  murder  the  court  instructed 
the  jury  that  if.  at  the  time  of  the  killing,  apppllant  had  reasonable  (grounds 
to  believe,  and  did  believe,  that  the  deceased  had  sought  him  for  the  purpos«* 
of  killing  him,  or  doing  him  great  bodily  harm,  and  was  at  the  rime  of 
killinff  manifesting  an  intention  to  commence  an  attack  upon  him.  then  he- 
was  not  bound  to  retreat,  hut  had  the  r^ghr.  to  stand  his  ^ound  and  defend 
himself,  even  to  the  extent  of  takins  the  life  of  the  deceased.  Held— That 
appellant  has  no  jrrounds  to  complain  of  this  instruction,  as  it  is  quite  ap 
favorable  to  him  as  the  law  justifies. 

G.  W.  C'astle  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  having  been  indicted  in  the  Lawrence  Circuit 
Dourt  for  the  murder  of  Elisha  Ferguson,  and  having  been  tried 
in  said  court  for  said  crime,  and  having  been  convicted  «nd  sen- 
tenced to  serve  in  the  State  penitentiary  for  the  term  of  fourteen 
years,  and  the  court  Imving  overruled  his  motion  for  a  new  trial, 
ne  has  appealed  to  this  court. 

There  are  no  exceptions  to  the  court's  refusing  the  instructions 
offered  by  the  appellant.  The  lower  court  gave  seven  instruc- 
tions to  the  jury,  which  fully  embody  the  law*  of  the  case.  The 
appellant  excepted  to  none  of  these  instructions  except  No.  H. 
Tne  first  part  of  that  instruction  correctly  defined  the  law  of 
self-defense;  the  second  part  told  the  jury  in  substance  that  it 
appellant,  at  the  time  he  killed  Ferguson,  had  reasonable  ground 
to  believe,  and  did  believe,  that  Ferguson  had  sought  him  for 
the  purpose  of  killing  him,  or  doing  him  great  bodily  barm,  and 
was,  at  the  time  of  the  killing,  manifesting  an  intention  to  com- 
mence an  attack  upon  him,  then  he  was  not  bound  to  retreat, 
but  had  the  right  to  stand  his  ground  and  defend  himself,  even 
to  the  extent  of  taking  Ferguson's  life. 

Certainly  the  appellant  has  no  grounds  to  complain  of  this  in- 
struction, as  it  was  quite  as  favorable  to  him  as  the  law  justified. 

It  was  in  proof  before  the  jury  that  Ferguson  and  the  appellant 
were  enemies;  that  each  hacf  made  threats  against  the  other,  and 
they,  previous  to  the  killing,  had  had  a  fight,  in  which  Ferguson 
was  seriously  wounded  with  a  knife;  that  on  the  day  of  the  kill- 
ing Ferguson  and  hi.s  wife  were  passing  along  a  footway  that  lead 
by  Mrs.  Marcum's  yard,  Ferguson  having  his  gun;  that  a  young 
man,  at  the  request  of  appellant,  called  in  appellant's  dog, 
which  was  outside  of  the  yard  fence;  that  Ferguson  said  let  him, 
meaning  the  dog,  come  on  and  I  will  kill  him;  that  appellant 
asked  Ferguson  if  he  meant  him.  Ferguson  replied  that  he 
meant  any  one  that  come  out,  and  at  the  same  time  presented 
his  gun.  Appellant,  who  was  sitting  on  the  porch,  got  up  and 
went  in  the  house  and  got  his  gun;  that  Ferguson's  wife  pushed 
liis  gun  aside,  and  also  pushed  him  along  the  path  a  consider- 
able distance;  that  the   appellant   went   through    the   house  and 
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into  the  back  yard  and  rested  hifi  gun  upon  a  post,  and  took  de* 
liberate  aim  at  Ferguson  and  fired  upon  him  and  killed  him;  that 
at  the  time  Ferguson  was  killed  he  was  talking  to  a  brother  of 
the  appellant  and  looking  in  a  different  direction  from  appellant^ 
and  probably  did  not  see  him  nor  know  that  he  was  in  harm's 
way.  This  proof,  in  some  particulars,  was  contradicted  by  ap- 
pellant's witnesses,  but  the  jurors  were  the  sole  Judges  of  the 
credibility  of  the  witnesses,  and  if  we  had  the  right  to  review 
their  finding,  which  we  have  not,  we  would  not  hesitate  to  say 
that  their  verdict  was  mild  enough. 
•    The  Judgment  is  affirmed. 


JENKINS  V.  COMMONWEALTH. 

(Filed  June  11,  1887— Not  to  be  reported.) 

Impaneling  jury— In  the  trial  of  a  criminal  proseoutloD  each  party  is  en- 
titled to  a  fnll  panel  of  jurors,  found,  upon  examination,  qualified  to  try 
the  case,  beforH  being  required  to  ezeroise  the  ri^bt  of  peremptory  ohallenire 
to  the  Individual  juror,  and  whenever  the  number  is  lesjtened  hy  either  party 
the  panel  muRr.  he  again  filled  before  being  passed  on,  and  so  on  until  tb& 
jury  is  completed. 

Jas.  Andrew  Scott  and  Major  &  Johnson  for  appellant. 

P.  W.  Hardin  and  John  L.  Scott  for  appellee. 

Appeal  from  Franklin  (-ircuit  Court. 

Opinion  of  tlie  court  by  Jud?e  Lewis. 

In  tlie  case  of  Mundy  v.  Commonwealth,  81  Ky.,  233,  It  was 
decided  that  under  the  Criminal  Code  each  party'in  the  trial  of 
a  criminal  prosecution  is  entitled  to  a  full  panel  of  Jurors,  found,, 
upon  examination,  qualified  to  try  the  case,  before  being  required 
to  exercise  the  right  of  challenge— that  is,  peremptory  oiiallenge, 
to  the  individual  juror;  and  whenever  the  number  is  lessened  by 
challenge  of  either  party  the  panel  must  be  again  filled  beforW 
being  passed  on,  and  so  on  until  the  jurv  is  completed. 

In  that  case  the  lower  court  seems  to  have  observed  the  above 
rule  in  the  formation  of  the  trial  jury,  and  the  question  presented 
on  the  appeal  of  tlie  defendant  was  whether,  after  Iiaving  failed 
to  accept  or  peremptorily  challenge  a  particular  juror  found, 
after  examination,  qualified,  and  duly  presented  for  the  accept- 
ance or  challenge  of  both  the  Commonwealth  and  the  defendant, 
he  had  the  right  thereafter  to  do  so,  and  it  was   held  he  had  not. 

In  the  case  of  Edrin^ton  v.  Commonwealth,  decided  November 
24,  1885,  MS.  opinion  [7  Ky.  Law  Rep.,  377],  the  rule  laid  down 
in  Mundy  v.  C'ommonwealth  was  adhered  to,  the  following  lan- 
guage being  used:  **  A  full  panel  of  twelve  jurors  found,  upon 
examination,  qualified  to  try  the  case,  should  have  been  first 
presented  to  the  Commonwealth  for  its  acceptance  or  challenge^ 
and  all  not  then  challenged  should  have  been  regarded  as  ac* 
cepted,  then  the  full  panel  should  have  been  presented  to  the  ac- 
cused for  his  acceptance  or  challenge,  and  all  not  then  challenged 
should  have  been  regarded  as  accepted  by  him,  and  not  subject 
to  be  again  passed   on    by   either  party;  but  in  case  V^fb^pJlf^}^ 
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lenge  of  one  or  more  by  either  party,  the  vacancies  should  have^ 
been  filled  from  time  to  time,  so  as  to  present  to  each  party,  foi^ 
acceptance  or  challenge,  twelve  qualified  Jurors,  including  thos&> 
already  accepted." 

By  the  term  qualified  jurors,  used  in  the  connection  it  was,  it 
could  not  well  be  understood  otherwise  than  jurors  found  qual- 
ified, after  examination,  to  sit  in  that  particular  case. 

The  mode  descrfbed  in  the  two  opinions  referred  to,  and  which^ 
this  court  decided  was  the  proper  one  in  the  formation  of  the< 
jury,  was  disregarded  and  violated  by  the  lower  court  in  thisi 
case,  and  the  judgment  is,  therefore,  reversed  and  cause  re«. 
manded  for  a  new  trial  consistent  with  this  opinion. 


SHORT  v.  COMMONWEALTH. 
(Filed  June  11,  1887— Not  to  be  reported.) 

1.  Self -defense— Upon  the  trial  of  appellaot  for  manslaufrhter  the  oonrt  prop-, 
erly  instructed  the  jury  that  in  order  to  acquit  upon  the  ground  of  self  defense^ 
they  must  believe  that  the  defendant  believed,  and  had  reaKonabTe  grounds, 
to  believe,  tliat  he  was  thf>n  in  dan^r  of  death  or  (tjvat  bodily  harm  at  tbe^. 
hands  of  the  deceased.  The  danger  of  slight  or  trifling  bodily  harm  does  not. 
justify  the  taking  of  life. 

2.  Evidence— A  witness  was  properly  allowed  to  detail  a  conversa1io» 
which  took  place  between  other  persons,  although  he  did  not  see  the  parties^ 
and  did  not  recognize  their  voices,  the  accused  and  the  deceased  being  in  the. 
room  where  the  conversation  took  place,  and  the  language  used  tending  to. 
show  that  they  were  the  persons  engaged  in  the  conversation. 

P.  B.  Thopmson,  Sr.,  and  Ben.  Lee  Hardin  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  testimony  in  this  case,  as  is  usual  in  those  of  tlTis  ehar-. 
acter,  is  conflicting  as  to  who  began  the  difficulty  which  endecl^ 
in  the  death  of  Carey  Jones  at  the  hands  of  the  appellant,  John- 
Short. 

The  jury,  however,  not  only  saw  and  heard  the  witnesses,  but 
probably  knew  them,  and  it  is  sufficient  to  say  that  ther*^  is  evi-. 
dence  to  support  the  conviction  of  manslaughter. 

A  reversal  is  asKed  upon  the  ground  that  the  court  nilsin-. 
structed  the  jury,  and  admitted  incompetent  testimony. 

The  complaint  is  made  that  the  right  of  the  accused  to  be  ex- 
cused for  the  killing  was  made  to  depend  upon  whether  he  be-, 
lieved,  and  had  reasonable  grounds  to  believe,  that  he  was  then 
in  danger  of  death  or  great  bodily  harm  at  the  hands  of  the  de- 
ceased, and  it  is  urged  that  the  rip:ht  of  self-defense  should  not 
be  made  to  rest  upon  whether  the  impending  bodily  harm  i» 
great.  The  objection  is  to  the  use  of  the  word  ** great,''  am?  it  is 
said  that  the  words  ** bodily  harm''  should  be  used  in  an  instruc- 
tion without  the  adjective;  that  no  more  is  required. 

The  right  of  self-defense,  however,  is  based  upon  the  law  of 
nature,  and  arises  from  necessity.  This  being  so,  the  law,  out  of^ 
a  sacred  regard  for  human  life,  does  not  permit  it  to  be  imperiled 
upon  slight  occasion,  and  to  prevent  the  danger  of  some  sligjit  op^ 
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trifling  bodily  harm.  Therefore,  the  expression  ** great  bodily 
harm"  has  been  in  use  from  the  earliest  period  of  the  law,  and 
the  very  danger  now  urged  by  counsel,  to  wit,  that  the  use  of 
the  word  "* great''  is  misleading  to  the  jury,  would  arise  in  case 
•^f  its  nonuse. 

The  killing  occurred  in  the  courthouse  yard.  Shortly  before  it 
took  place  the  deceased  and  the  accused,  together  with  at  least 
three  other  persons,  w^ere  in  the  back  room  of  the  clerk's  office 
tJrlnking  whisky.  A  witness,  who,  at  this  time,  was  in  the  front 
room,  was  permitted,  over  the  appellant's  objection,  to  testify 
that  he  heard  some  one  say:  *' Carey,  you  know  Doc.  shot  me  for 
nothing."  The  reply  was:  **Yes,  he  did."  That  the  first  speaker 
then  said:  *' You  are  a  gentleman  for  acknowledging  it,  but  you 
HCted,"  «  «  *  applying  a  vile  epithet.  The  answer  was:  '*T 
did  not  do  any  such  thing;  and  I  will  cut  your  guts  out." 

This  witness  says  that  wiien  this  conversation  was  taking  place 
he  could  nob  see 'any  of  the  parties,  nor  did  he  recotrnize  the 
voices,  but  that  the  deceased  and  the  accused  were,  with  other 
parties,  then  in  the  back  room,  and  soon  after  passed  through 
the  room  where  he  was  out  into  the  courthouse  yard,  Jones  going 
lirstN,  and  the  appellant,  together  with  the  others  who  were  in 
the  back  room,  soon  following. 

When  the  deceased  first  got  out  into  the  yard,  and  when  Short 
was  not  present,  he  asked  another  witness  for  a  knife  and  was 
told  that  he  was  drunk,  and  in  response  to  this  he  said  that 
"^they  wanted  to  run  over  him  over  there."  pointing  to  the  clerk's 
f>fflce.  This  evidence  was  also  allowed  to  go  to  the  lury  over  the 
t)bjecti()n  of  the  accused. 

Waiving  the  question  whether  it  was  not  one  continued  quarrel 
from  the  time  of  the  conversation  in  the  back  room  of  the  clerk's 
^office,  where  it  evidently  began,  until  the  deceased  was  stabl^ed. 
Hnd  whether,  in  view  of  the  situation  of  the  parties,  all  that  was 
«aid  during  that  time  could  not  properly  be  proven  as  a  part  of 
the  transaction,  yet  the  evidence  of  the  last-named  witness  was 
more  favorable  than  prejudicial  to  the  accused,  as  by  it  the  fact 
was  brought  out  that  the  deceased  was.  at  the  immediate  time 
t)f  the  quarrel,  endeavoring  to  get  a  knife. 

It  is  at  least  (juestionable  whether  this  is  not  also  true  of  the 
testimony  as  to  the  conversation  in  the  clerk's  office.  The  threat, 
^'I  will  cut  your  guts  out,"  then  made,  evidently  did  not  come 
from  the  appellant,  hut  from  the  person  addressed  as  **Carey," 
»nd  when,  cosidered  in  connection  with  the  fact  that  the  de- 
^easeil  just  afterward  was  trying  to  borrow  a  knife,  it  seems  to 
tis  that  the  evidence  favored  the  accused  and  not  the  State.  It 
Was,  however,  competent  in  our  opinion. 

If  the  witness  had  not  only  failed  to  see  those  engaged  in  the 
conversation,  or  to  recognize  them  by  their  voices,  but  had  also 
been  unable  to  state  that  the  accused  was  present,  or  even  if 
presents  to  testify  to  any  circumstance  connecting  him  with  the 
conversation,  or  showing  that  he  was  a  party  to  or  approving  of 
what  was  then  being  said,  and  of  the  quarrel  then  in  progress, 
then  the  evidence  would  not  have  been  competent.  The  witness 
stated,  however,  that  both  the  accused  and  the  deceased  were 
then  in  the  room  where  the  conversation  was  occurring.  One  of 
the  parties  engaged  in  it  was  addressed  as  'Mlarey,"  which  was 
the  Christian  name  of  the  deceased,  and  the  witness  says  that  as 
the  accused  passed  out  of  the  room  where  the  conversation  had 
been  in  progress  he  remarked.  **By  God,  I  will  stand  by  you,'* 
*hus  showing  that  he  was  a  party  to  the  quarrel. 
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Upon  this  state  of  case  we  tliink  the  testimony  was  admissible^ 
Judgment  afflrmed. 


TAYLOR  V.  COMMONWEALTH. 
(Filed  June  16,  1887— Not  to  be  reported.) 

1.  Willful  and  malicious  cutting— The  defendant  havinf?  been  liidloted 
under  tht^  statute  for  willfully  and  rnHlioiously  outtipg  another  with  intent, 
to  kill,  it  was  errrr  to  instruct  the  jury  that  they  might  oonviot  if  they  be- 
lieved t^e  killing  was  done  "willfully  and  intentionally."  The  statute 
uiakpR  malice  a  necessary  element  of  the  offense. 

3.  Same— Arrest.— The  person  out  by  the  accused  belrg  an  officer,  who  was^ 
at  the  time  uriesting  him.  the  jury  should  have  been  instructed  that  if  the 
officer  believed,  in  good  faith,  that  the  accused  had  feloniously  killed  a  nian» 
he  had  the  right  to  make  the  arrest  without  a  warrant,  although  he  had  not 
witnessed  the  act,  and  to  use  .such  force  as  was  necessary  to  do  so,  and  ta 
summon  others  to  aid  him  in  so  doing,  if  necessary :  and  if  the  arrest  waa. 
not  a  mere  pretext  to  get  the  accused  in  his  power  to  do  him  violence  or  ta 
enable  others  to  do  so.  that  then  it  was  the  duty  of  the  accused  to  submit^ 
and  If.  instead  of  doing  so.  he  willfully  and  maliciously  cut  the  officer  while 
arresting  him  or  In  his  custody,  that  then  he  was  guilty  as  charged;  but  If 
done  in  sudden  heat  and  passion,  and  without  malice,  that  then  he  waa 
liable  to  fine  and  imprisonment  as  provided  in  section  1,  article  17,  chapter 
29  of  the  General  Statutes. 

Thos  K.  Moss  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  MeC-racken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  an  indictment  under  section  2,  article  6,  chapter  29  of 
the  General  Statutes,  which  provides: 

**If  any  person  *  ♦  *  shall  willfully  and  maliciously  cut, 
strike  or  stab  another  with  a  knife,  sword  or  other  deadly  weapon^ 
with  intention  to  kill,  if  the  person  so  stabbed,  cut  or  briiisecTdie 
not  thereby,  ♦  *  ♦  he  shall  be  confined  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years.''  «  ♦  ♦  The  instruc- 
tions given  in  this  case  authorized  the  jury  to  convict  the  ac- 
cused if  the  cutting  was  done  "willully  and  intentionally."  This 
was  error.  These  words  are  not  equivalent  to  *' willfully  and 
maliciously.'' 

The  offense  defined  is  a  statutory  one,  and  the  substance  of  the 
statute  must  be  regarded.  One  acting  in  self-defense  may  cut 
another  **  willfully  and  intentionally, '' and  yet  not  doit'^ma- 
liciously." 

The  statute  makes  malice  a  necessary  element  of  the  offense. 
If  not  done  w^ith  malice,  but  in  sudden  passion,  then  the  offender 
is  punishable  under  another  statutory  provision  with  fine  and 
iniprisonment  in  the  county  Jail,  one  or  both. 

It  was  as  essential  to  a  conviction  under  the  statute  above 
cited  that  the  jury  should  find  that  the  cutting  was  done  ma- 
liciously as  it  was  that  they  should  find  that  the  accused  did  the 
act.  This  being  so  they  snould  have  been  so  told.  They  were- 
n^t  trying  an  indictment  for  murder,  but  one  based  upon  a  statute 
defining  the  offense. 

The  instructions  given  to  the  jury  were  so  numerous  that  they- 
were  calculated  to  confuse  them. 
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They  should  have  been  told  by  instructions  properly  worded 
that  if  the  oflflcer  who  arrested  the  accused  believed  in  good  faith 
that  he  had  feloniously  killed  a  man,  that  then  he  had  the  right 
to  arrest  him  without  a  warrant,  and  although  he  had  not  wit- 
nessed the  act,  and  to  use  such  force  as  was  necessary  to  do  so, 
*and  to  summon  others  to  aid  him  in  so  doing  if  necessary;  and 
if  the  arrest  was  not  a  mere  pretext  to  get  the  accused  in  his 
power  to  do  him  violence  or  to  enable  others  to  do  so,  that  then 
it  was  the  duty  of  the  accused  to  submit,  and  if,  instead  of  doing 
•so,  he  willfully  and  maliciously  cut  the  officer  while  arresting 
liim  or  in  his  custody,  that  then  he  was  guilty  under  the  section 
-of  the  statute  first  above  named;  but  if  done  in  sudden  heat  and 
passion  and  without  malice,  that  then  he  was  liable  to  fine  and 
imprisonment  as  provided  in  section  1,  aiticle  17,  chapter  29  of 
the  General  Statutes. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


TERRELL  v.  ROWLAND,  Ac. 
(Filed  June  18,  1887.) 

1.  Perflonal  representatives— Verlfloation  of  claims—In  a  suit  by  the  heir 
^r  distributee  against  the  personal  representative  for  a  settlement  and  dis- 
tribution of  the  assets  in  his  bands,  the  personal  representative  is  entitled  to 
tsredit  by  claims  asainst  the  estate  which  he  has  paid,  although  they  were 
not  verified  and  proved  as  required  by  the  statute,  provided  it  appears  that 
the  demands  were  just. 

3.  Surviving  partoers— While  a  surviving  partner  can  not  settle  a  olaim 
^against  the  firm,  and  bind  the  other  partner  or  his  individual  estate,  he  may 
make  a  settlement  by  way  of  ascertaining  what  is  owing  to  a  creditor. 

3.  Same— Compensation— The  surviving  partner  who  collects  the  debts, 
adjusts  the  accounts,  and  winds  up  the  concern  is  not  entitled  to  compensa- 
tion for  trouble  or  services  unless  it  is  so  stipulated,  the  same  rule  applying 
«s  if  the  partnership  bad  continued.  And  while  exceptions  to  this  general 
rule  may  and  do  arise,  there  is  no  reason  for  departing  from  it  in  this  case. 

4.  Pleading— Surcharge  of  settlement— One  seeking  to  surcharge  and  falsi^ 
the  settlement  of  a  fiduciary  with  tlie  county  court  must,  by  pleading, 
tipeoifically  aver  what  items  are  incorrect^  and  state  why  they  are  so.  The 
pleadings  in  this  case  aver  as  to  each  item  of  credit  that  it  is  not  verified  or 
proved,  and  Is  unjust,  and  that  the  settlement  was  fraudulent.  No  objec- 
tion was  made  to  the  pleadings,  and  upon  the  issue  as  presented  by  them 
the  parties  went  to  trial.  Held— That  the  court  will,  even  If  it  be  a  matter 
T>f  doubt,  consider  the  question,  as  folly  made  by  the  pleadings,  whether  ap- 
pellant, the  executor,  was  entitled  to  credit  by  to*)  vouchers  which  the  judg- 
ment appealed  from  rejected. 

6.  Appellate  practice— Pardial  transcript— Since  the  repeal  of  the  law  re- 
tiuiring  errors  to  be  assigned  the  appellant  in  a  chancery  case  may  bring  up 
«s  much  of  the  record  as  he  deems  necessary  to  the  determination  of  the 
questions  involved,  but  he  does  this  at  his  peril,  since  if.  upon  the  hearing, 
It  appears  that  portions  of  either  the  pleadings  or  the  evidence  bearing  upon 
the  questions  involved  on  the  appeal  have  been  omitf-ed,  the  judgment  below 
will  be  affirmed,  as  in  an  ordinary  action-when  all  of  the  evidence  is  not  be- 
fore the  court. 

J.  M.  Bigger  for  appellant. 

T.  E.  Moss  and  J.  W.  Bloomfleld  for  appellees. 

Appeal  from  McCracken  Common  Pleas  Court. 
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Opinion  of  the  court  by  Judge  Holt. 

Isaac  Clark  died  testate  in  November,  1858,  leaving  his  widow, 
Juliana  Clark,  and  his  five  children,  Fannie,  who  married  the  ap- 
pellee, Beuben  Rowland,  Ora,  Luella,  Luther  H.  and  Anna  Clark, 
as  his  devisees.  The  last  named  died  intestate  and  without 
heirs  in  1860. 

The  testator  at  the  tirpe  of  his  death  owned  a  large  estate,  con- 
sisting of  lands  in  Illinois  and  smne  two  or  three  counties  in  this 
^tate,  town  lots  in  the  city  of  Paducah,  and  considerable  per- 
sonalty, but  embracing  no  money.  His  indebtedness  at  that  time 
was  also  considerable. 

He  appointed  the  appejlant,  T.  F.  Terrell,  in  whom  he  appears 
to  have  had  great  confidence,  his  executor,  giving  him,  by  the 
terms  of  the  will,  much  discretionary  power  in  the  conduct  of 
the  estate. 

Thus  he  authorized  him  to  sell  the  Illinois  lands  "at  such  time 
and  on  such  terms  as  he  may  think  proper  for  the  interest  of  my 
estate;"  sell  certain  portions  of  his  estate  in  Kentucky  when  his 
youngest  child  should  become  of  age,  *'at  such  time  and  on  such 
terms  as  he  may  deem  proper;"  improve  such  of  certain  town 
lots  as  he  might  deem  best;  rent  out  the  property,  save  that  de- 
vised to  the  widow;  compromise  any  debts  cue  the  testator,  if. 
In  the  opinion  of  the  executor,  the  interest  of  tl>e  estate  required 
it;  provide  for  and  superintend  the  support  and  education  of  his 
children,  the  will  expressly  providing  that  by  reason  of  this  last 
provision  no  guardian  should  be  appointed  for  them. 

In  short,  the  executor  was  given  the  entire  management  of  the 
estate,  and  the  control  of  the  greater  portion  of  the  property, 
with  large  discretionary  powers,  it  providing,  however,  that  the 
children  were  to  come  into  possession  of  certain  portions  of  it, 
which  wpre  not  to  be  sold  at  the  periods  named  in  the  will, 
while  the  executor  was  authorized  to  sell  other  portions  of  it  at 
any  time  in  his  discretion,  and  other  portions  at  such  time  after 
the  youngest  child  became  of  age  as  he  might  deem  best. 

The  will  also  provided  that  the  executor  should  not  be  required 
to  settle  his  accounts  in  the  county  court  as  often  as  required  by 
the  general  law,  **but  that  he  do  so  as  soon  after  my  death  as 
practicable,  say  within  three  months,  and  at  least  once  every 
Ave  years  thereafter,''  and  in  speaking  of  his  compensation  it 
savs:  *'It  is  my  desire  and  wish  that  my  executor  stiall  receive 
a  full,  ample  and  liberal  compensation  for  his  services  in  the  dis- 
charge of  his  duties  in  the  management  of  my  estate.  Tt  is  not 
my  wish  to  confine  his  compensation  merely  to  what  the  law 
would  allow  him,  as  in  many  cases  his  services  to  my  estate 
would  be  worth  much  more  than  the  law  allows.'' 

The  appellee,  Terrell,  at  onco  assumed  the  execution  of  the  re- 
sponsible and  arduous  trust  thus  confided  to  Iiira;  returned  an 
inventory  of  the  estate  to  the  proper  court,  but  made  no  settle- 
ment until  October  8,  1868,  when  he  did  so,  and  it  was  confirmed 
by  the  county  court. 

It  embraced  a  great  many  items  of  debit  and  credit,  and  a  bal- 
ance was  found  due  the  executor  of  $3,037.13,  leaving  in  his  hands, 
however,  unpaid  notes  belonging  to  the  estate  amounting  to  $14,- 
400.59. 

In  this  settlement  the  executor  was  allowed  for  his  services 
$3,464.54,  being  the  5  per  cent,  allowed  by  the  statute  upon  the 
amount  disbursed,  and  also  $5,000  or  $500  per  year  for  the  period 
from  his  qualification  to  the  date  of  the  settlement.  He  was  also 
allowed  as  credits  what  in  that  settlement  is  known  as  voucher 
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No.  309, for  $6,699.30,  being  an  execution  debt  in  favor  of  the  Com- 
mercial Bank  of  Kentucky  against  the  firm  of  Clark,  Terrell  & 
( -o.,  and  voucher  No.  310,  for  $113,  being  the  sheriff's  half  com- 
luisslon  upon  said  debt,  and  both  of  which  sums  were  paid  hy 
the  appellant. 

In  1871  the  appellees,  Rowland  and  wife,  brought  an  action 
against  the  appellant  to  compel  a  settlement  of  the  estate,  but 
abandoned  it,  expressing  regret  that  they  had  instituted  it,  and 
a  belief  that  the  management  of  the  est'ate  by  the  appellant  was. 
the  best  possible  under  the  circumstances. 

Thus  matters  continued  until  P>bruary  18,  1882,  when  Rowland 
and  wife  brcnight  this  action,  seeking  tdVeview  and  surcharge  the 
county  court  settlemeat  of  1868;  to  con)pel  a  settlement  of  the 
estale  l)y  the  appellant,  and  a  division  of  any  assets  in  his  hands, 
and  to  procure  a  partition  of  the  unsold  lands. 

The  widow  and  other  devisees  were  made  defendants,  and  they, 
by  cross  pleadings  against  the  appellant,  sought  the  same  relief. 

Upon  the  one  side  gross  mismanagement  and  fraud  is  charged, 
while  upon  the  other  this  is  denied  in  toto,  and  it  is  asserted  that 
the  estate  has  been  so  managed  that  but  for  it  its  indebtedness 
would  have  consumed  it,  leaving  the  widow  and  children  pau- 
pers, whereas  they  now  have  an  estate  equal  or  exceeding  in 
value  all  the  property  owned  by  the  testator  at  his  death,  and 
free  of  de])t. 

After  a  careful  reading  of  tiie  entire  and  voluminous  record  we 
are  satisfied  that  the  charges  of  bad  faith  and  fraud  upon  the  part 
of  the  executor  are  unfounded. 

The  case  was  referred  to  a  commissioner,  before  whom  the  ap- 
pellant appeard  with  a  full  statement  in  writing  of  his  receipts 
and  expenditures,  and  its  correctness  is  supported  by  his  testi- 
mony. 

in  addition  to  the  compensation  allowed  him  in  the  settlement 
of  1868  he  claimed  $7,092,  of  which  $3,026  is  for  5»  per  cent,  upon 
the  disbursements  by  him  since  1868,  and  $4,066  is  for  extra  ser- 
vices for  that  period,  or  at  the  rate  of  $3(K)  a  year. 

Among  the  credits  claimed  by  the  executor  is  one  represented 
by  voucher  No.  119.  A  brief  liistory  is  necessary  to  a  correct 
understanding  of  it. 

In  1850  the  firm  of  Terrell,  Clark  &  Co.  wa<  formed  for  the  pur- 
pose of  engaging  in  the  rolling  mill  business.  It  purchased  at  a 
heavy  expense  a  rolling  mill  in  Paducah,  Ky..  and  operated  it 
for  ashort  tim.e.  The  firm  was  composed  of  the  appellant,  Ter- 
rell, who  owned  one-sixth  interest,  J.  H.  Terrell,  who  repre- 
sented a  like  interest,  D.  Watts  and  D.  A.  (liven,  of  the  firm  of 
Watts,  (Jiven  &  C-o.,  owning  one-third  interest,  and  the  testator, 
Isaac  Clark,  who  had  a  like  interest. 

The  enterprise  proved  a  disastrous  one  pecuniarily,  and  in  the 
midst  of  it  Clark  died.  At  this  time  the  business  was  in  such 
condition  that  it  could  not  be  settled  as  between  the  partners. 
The  war  come  on;  the  military  took  possession  of  and  used  the 
mill,  and  it  was  finally  sold  by  the  surviving  partners  at  a  heavy 
loss.  While  it  was  operated  by  the  firm  their  accounts  were  kept 
upon  the  books  of  the  banking  firm  of  Watts,  Given  &  Co.  All 
of  the  members  of  this  firm  were  not  members  of  the  firm  of  Ter- 
rell, Clark  &  Co.,  and  the  latter  became  largely  indebted  to  the 
former  firm.  Some  of  this  indebtedness,  according  to  the  testi- 
mony of  the  appellant,  Terrell,  accrued  before  and  some  of  it 
after  the  death  of  Clark,  but  it  is  not  shown  what  pcrrion  was 
in  existence  before  his  death,  or  what  accrued  after,  and  indeed 
the  items  of  it  are  not  shown  at  all.  The  appellant,  Terrell,  at- 
tended mainly  to  winding  up  the  business  of  the  flnn,  and  he 
testifies  that  he,  as  one  of  the  survivors,  and  as  the  executor  of 
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Clark,  together  with  the  other  surviving  meinberK  of  the  firm, 
made  a  settlement  with  the  survivors  of  Watts,  Given  &  Co., 
after  an  examination  of  the  books  of  the  latter  firm  in  18H8,  and 
It  was  then  ascertained  and  agreed  between  them  that  Terrell, 
Clark  &  Co.  were  indebted  to  Watts,  Given  &  Co.  in  the  sum  of 
$34,549.77,  of  which  Clark's  portion   was  one-third,  or  $11,515.59. 

Watts,  Given  &  Co.,  by  written  {assignment,  transferred  $8,000 
of  this  last-named  sum  to  one  Britt  and  when  Terrell,  as  exec- 
utor, paid  it  off  it  amounted  to  $8,840. 

They  also  gave  an  order  on  him,  as  executor  of  Clark,  to  one  J» 
H.  Terrell  for  the  balance,  and  when  paid  it  amounted  to  $3,663.11. 

The  appellant  presented  to  the  commissioner  an  account  of 
what  he  had  paid  out  for  Terrell,  Clark  &  Co.,  not  including, 
however,  the  sums  paid  to  Britt  and  J.  H.  Terrell,  credited  by 
what  he  had  received  of  firm  assets,  leaving  a  balance  in  his 
favor  of  $2,795.02,  of  which  Isaac  Clark's  portion  would  be  the 
one-third,  oi  $931.67. 

He  also  filed  an  account  against  his  testator's  estate  in  his. 
favor,  and  as  growing  out  of  the  firm  matters  of  Terrell,  Clark  & 
Co.,  for  the  sums  thus  paid  Britt  and  J.  H.  Terrell,  and  the 
$931.67,  crediting  it  by  vouchers  No.  309,  for  $6,699.30,  and  No.  310, 
for  $113,  of  the  county  court  settlement  of  1868,  leaving  a  balance 
due  him  of  $6,622.48,  for  which  he  claims  credit  with  the  estate 
of  his  testator,  and  this  claim  is  known  in  this  record  as 
**voucher  No.  119." 

The  commissioner  allowed  the  credits  for  vouchers  Nos.  309 
and  310  as  given  in  the  settlement  of  1868  to  stand;  allowed  to 
the  appellant  the  bUance  of  $6,622.48  as  per  voucher  119,  and 
remitted  the  question  of  the  executor's  compensation  to  the- 
court.  It  reduced  the  claim  of  $7,092  for  services  to  $5,0(X); 
charged  the  executor  with  the  amount  of  vouchers  Nos.  309  and 
310  of  tlie  county  court  settlement,  and  rejected  voucher  No.  119, 
thus  refusing  to  allow  him  the  sums  paid  by  him  to  the  Commer- 
cial Bank,  Britt  and  J.  H.  Terrell,  and  the  $931.67  aforesaid. 

Of  this  he  now  complains,  and  this  action  of  the  lower  court,  as 
this  record  stands,  is  alone  to  be  considered. 

The  charges  against  the  executor,  that  he  improperly  compro- 
mised the  Boone  &  Larman  debt;  that  he  n*  iciigently  failed  to 
sell  the  rolling  mill  at  a  fair  price,  and  when  he  could  have  done 
so,  or  the  Illinois  land,  and  with  the  proceeds  of  the  latter  have 
improved  the  Paducah  lots,  and  that  he  negligently  failed  to. 
rent  them  out  for  a  term  of  years,  and  have  them  improved  in 
payment  of  the  rent,  are,  in  our  opinion,  unsustained  by  the 
record. 

In  any  event  we  can  not  review  them,  as  there  is  no  cross  ap- 
peal. It  is  urged  that  the  judgment  below  must  be  affirmed  be- 
cause the  entire  record  has  not  been  brought  up  by  the  appel- 
lant. The  appeal  was  granted  by  the  lower  court  before  the  re- 
peal of  the  law  requiring  the  filing  of  an  assignment  of  errors, 
and  as  it  is  a  suit  to  settle  the  estate  of  a  decedent  the  appellant 

Presented  his  assignment  of  errors  to  the  trial  judge,  and  he 
irected  what  parts  of  the  record  should  be  copied  for  the  ap- 
peal. This,  however,  was  done  after  the  legislature  had,  by  the 
act  of  April  4,  1884,  repealed  the  law'  requiring  errors  to  be  as- 
signed. 

Since  its  repeal,  however,  and  now,  an  appellant  in  a  chancery 
cause  may  bring  up  so  much  of  a  record  as  he  deems  necessary 
to  the  determination  of  a  question  involved.  He  does  this  at  his. 
peril,  however,  because  if,  upon  the  hearing,  it  appears  that  por- 
tions of  either  the  pleadings  or  the  evidence  bearing  upon  the 
question  have  been  omitted,  the  judgment  below  will  be  affirmed 
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as  an  ordinary  action  when  all  the  evidence  is  not  before  this 
court.     (Brockle  v.  Brockle,  7  Ky.  Law  Rep.,  760.) 

This  does  not,  however,  appear  in  this  case.  The  record  shows 
that  this  estate  was  so  complicated,  and  the  duties  growing  out 
of  the  trust  so  numerous,  that  much  labor  was  not  nnly  neces- 
sarily imposed  upon  the  executor,  but  was  in  point  of  fact  per- 
formed by  him.  He  was,*however,  allowed  for  services  in  the 
county  court  settlement  $88,464.54.  The  judgment  appealed  from 
makes  him  a  further  allowance  of  $5,0(K)  and  in  addition  to  this 
he  is  allowed  a  considerable  sum  as  against  the  widow  and  three 
of  the  children  for  attending  to  business  for  them  which  did  not 
fall  within  his  duties  as  executor,  but  wliich  it  is  probable  he 
could  attend  to  the  more  easily  by  reason  of  being  such  personal 
representative.  It  is  evident  that  the  lower  court  carefully  ex- 
amined the  case,  and  the  conclusion  arrived  at  in  this  respect  will 
not  be  disturbed. 

'  It  is  contended  that  the  pleadings  of  the  appellees  do  not  sup- 
port an  attack  upon  the  settlement  of  1868.  Prima  facie  the  law 
presumes  it  to  be  correct.  One  seeking  to  surcharge  and  falsify 
a  county  court  settlement  of  this  character  must,  by  pleading 
specifically,  aver  what  items  are  correct  and  state  why  they  are 
so.  In  fact  this  rule  applies  to  a  settlement  of  any  character. 
For  instance,  in  the  case  of  a  settled  account  between  partners,  the 
complaining  party  must  distinctly  specify  the  fraud  or  errors  in 
his  bill.     (Aclains  Equity,  page  452.) 

This  rule  of  pleading  has  been  applied  in  surcharging  the  set- 
tlements of  fiduciaries,  although  persons  under  disability  may  be 
interested. 

The  averments  of  the  pleadings  in  this  case  in  this  respect  are 
quite  general.  Briefly  stated,  they  aver  as  to  each  item  of  credit 
tnat  it  is  not  verified  or  proven  and  is  unjust,  and  that  the  set- 
tlement was  fraudulent.  No  objection,  however,  was  made  to  the 
pleadings.  The  issue  as  presented  by  them  was  formed,  and  upon 
It  the  parties  went  to  trial. 

Moreover,  the  qusetion  of  the  appellant's  right  to  a  credit  for 
the  vouchers,  309  and  310,  was  again  presented  in  this  suit  by  the 
appellant  himself  by  his  crediting  the  amount  of  thtm  in  voucher 
119  as  heretofore  stated. 

We  will,  therefore,  even  if  it  be  a  matter  of  doubt,  consider  the 
question,  as  fully  made  by  pleading,  whether  the  appellant  was 
entitled  to  credit  bj*  the  vouchers  which  the  judgment  now  in 
question  rejected. 

It  should  be  borne  in  mind  that  when  the  coufity  court  settle- 
ment was  made  in  1868  that  two  of  the  children  of  the  testator 
were  of  age,  and  the  credits  for  vouchers  Nos.  309  and  310  were  of 
record,  and  remained  unchallenged  by  them  or  the  widow  until 
this  suit  was  brought,  a  period  of  over  thirteen  years. 

Under  such  circumstances,  it  should  be  presumed  that  the 
credit  is  correct,  and  even  if  it  appear  that  it  should  not,  at  the 
time,  have  been  allowed,  yet  if  it  is  shown  that  the  estate  has 
not  been  injured,  it  should  not  now  be  disturbed.  The  judgment 
in  favor  of  the  Commercial  Bank  against  Terrell,  Clark  &  Co. 
was  against  the  appellant  as  an  individual  as  well  as  executor 
of  Clark.  This  being  so,  it  should  be  presumed,  at  least  after 
this  lapse  of  time,  that  an  affidavit  as  to  the  claim  was  made  be- 
fore the  rendition  of  the  judgment  as  required  by  the  statute  re- 
latins:  to  claims  against  decedents.  If  there  were  assets  of  the 
firm  of  Terrell,  Clark  &  Co.  sufficient  to  pay  it  or  the  debt  owing 
to  Watts,  Given  &  Co,,  then  these  claims  should  have  been  paid 
out  of  them,  and  no  part  of  them  charged  to  ('lark's  estate.  It 
is  manifest,  however,  that  this  was  not  so,  and   that  the  firm  as 
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«uch  was  insolvent.  The  judgment  being  against  the  appellant 
Individually,  the  creditor  had  the  right  to  compel  him  to  pay  it 
«11.  If  this  had  been  done,  then,  as  Clark's  estate  owed  one- 
third  of  it,  certainly  any  court  would,  in  settling  with  Terrell  as 
executor,  have  permitted  him  to  retain  what  he  had  paid  as  such 
third,  and  which  had  thus  become  his  claim  against  the  estate, 
provided  it  was  made  to  appear  that  it  was  just  as  against  Clark, 
although  the  original  creditor  had  never  made  the  statutory  affl- 
-davit  to  the  claim. 

It  appears  that  the  appellant,  as  executor,  paid  the  entire  claim 
because  he  knew  that  the  estate  of  his  testator  had  not  paid  its 
T>ro portion  of  the  indebtedness  of  the  firm.  Conceding,  however, 
that  Clark's  estate  should  only  have  been  charged  with  one-third 
t)f  it,  and  that  the  appellant  should  have  been  credited  by  only 
this  much  in  the  settlement  of  1868,  yet  if  the  claim  of  the  ap- 
pellant, represented  by  voucher.  No.  119,  is  correct,  then  Clark 'h 
estate  is  therein  credited  by  the  full  amount  of  vouchers  309  and 
^0,  It  results  that  the  credit  given  for  them  in  the  county  court 
settlement  should  st«nd  because  the  estate  has  not  been  injured. 

It  is  contended  that  the  appellant  is  not  entitled  to  credit  for 
the  sums  paid  by  him  to  Britt  and  J.  H.  Terrell  in  discharge  of 
CJlark's  portion  of  the  indebtedness  of  Terrell,  Clark  &  Co.  to 
Watts,  Given  &  Co.,  first,  because  it  is  not  shown  that  any  such 
indebtedness  existed,  and  no  itemized  account  of  it  is  presented; 
Bnd,  second,  because  the  statutory  affidavit  as  to  the  claim  was 
never  made  by  Watts,  Given  &  Co.,  nor  was  the  claim  proven. 

Sections  35  and  39  of  article  2,  chapter  39  of  the  General  Stat- 
wtes  provide:  **A11  demands  against  the  estate  of  a  decedent 
Bhall  be  verified  by  the  written  affidavit  of  the  claimant,  or,  in 
liis  absence  from  the  State,  by  his  agent,  or  if  dead  by  his  per- 
sonal representative,  stating  that  the  demand  is  just,  and  has 
never,  to  his  knowledge  or  belief,  been  paid,  and  that  there  is 
no  ofhset  or  discount  against  the  same  or  any  usury  therein. 
-*  •  *  No  demand  against  a  decedent's  estate  shall  be  paid  by 
bis  personal  representative  or  allowed  as  a  credit  by  any  com- 
XDlssloner  or  court  which  is  not  verified  by  affidavit  as  required 
berein.^^ 

Manifestly  this  statute  was  intended  to  furnish  to  the  personal 
representative  something  to  guide  him  in  the  settlement  of 
claims  against  the  decedent,  and  as  to  which  he  would,  in  the 
Ipreat  majority  of  cases,  have  no  knowledge.  This  being  the  rea- 
son for  its  existence,  it  should  not  be  held  to  be  an  inexorable 
rale  in  courts  of  equity  when  suits  are  brought  by  the  heir  or 
-devisee  against  the  personal  representative  for  a  settlement  and 
■distribution  of  the  assets  in  his  hands  after  the  payment  of  the 
^ebts. 

The  spirit  of  the. statute  should  be  looked  to  for  a  construction 
lind  as  a  s'uidance  in  its  application.  A  personal  representative 
may  not  Know  whether  a  claim  is  just  or  contains  usury,  or 
whether  there  is  any  set-off  or  discount  against  it,  and,  there- 
fore, the  law  requires  it  to  be  verified  and  proven. 

Suppose  A  presents  a  claim  to  B,  the  administrator  of  C,  and 
-demands  its  payment.  B  says,  **you  must  prove  it."  A  replies, 
'••you  know  all  about  it;  I  will  prove  it  by  you."     B  thereupon 

F^ays  it,  without  proof  of  it,  since  he  does  know  all  about  it.  Can 
t  be  said  that  a  court  of  equity,  in  a  controversy  between  him 
and  the  heir  or  devisee,  can  not  give  him  credit  by  it  when  it  is 
shown  to  the  court  that  it  was  a  just  claim?  We  think  not.  If 
so,  then  justice  is  defeated  instead  of  promoted. 

It  is  clear  that  the  claims  of  the  Commercial  Bank  and  of 
Watts,  Given  &   Co.  had   a  real   existence,  and   that   they   were 
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Just  demands.  When  this  is  shown  in  a  contest  between  the  per- 
gonal representative  and  the  distributee,  is  the  latter  to  be  al- 
lowed to  gainsay  their  payment  in  a  court  of  equity  under  the 
letter  of  a  statute  which  was  enacted  to  compel  a  showing  of 
their  justness  in  order  that  they  might  be  paid? 

When  the  claims  were  held  by  the  bank  and  by  Watts,  Given  &. 
Co.,  the  appellant  was  himself  a  competent  witness  to  prove 
them,  and  could  have  been  required  to  do  so  by  the  claimants. 
His  deposition  in  this  case,  subjected,  as  he  was,  to  a  cross-ex- 
amination, is  more  satisfactory  than  an  ex  parte  affidavit  woulct 
have  been.  It  operates  nunc  pro  tunc,  and  authorizes  the  chan- 
cellor to  allow  the  claims. 

The  appellant  testifies  that  the  accounts  of  Terrell,  Clark  &  Co. 
upon  the  books  of  Watts,  Given  &  Co.  Wf»re  open  at  all  limes  to- 
the  inspection  of  the  members  of  the  firm;  that  ho  was  at  the 
time  familiar  with  them,  an«l  knows  that  they  were  correct;  that 
the  surviving  members  of  the  two  firms  got  together  in  1868  an<l 
made  a  settlement,  and  while  he  can  not  now  give  the  items  hc^ 
knows  that  a  balance  of  $84,549.77  was  found  due  to  Watts,  Given 
&  Co.,  and  that  it  was  correct. 

There  is  no  one  else  left  to  testify  as  to  it.  The  appellee, 
Juliana  Clark,  testifying  in  March,  1883,  says  that  the  other- 
members  of  the  two  firms  are  dead.  As  an  evidence  of  the  good 
faith  in  the  matter  the  appellant,  as  an  individual  and  member 
of  the  firm  of  Terrell,  Clark  &  Co.,  paid  his  one-sixth  of  the  In- 
debtedness thus  found  due,  and  indeed  it  appears  that  all  the^ 
members  of  the  firm  have  paid  their  proper  share  of  it. 

The  appellant  was  a  party  to  the  settlement,  bolh  as  a  surviv- 
ing partner  and  as  the  executor  of  Clark. 

It  is  true  that  the  law  in  this  State,  as  laid  down  in  numerouK 
decisions  of  this  court,  does  not  permit  one  partner,  after  the« 
dissolution  of  the  firm,  or  a  surviving  partner,  to  settle  a  claiiiv 
against  the  firm,  and  bind  the  other  partjier  or  his  individual 
estate.  (Montague  v.  Reakert,  H  Bush,  39H:  Merrit  v.  Pollvs,  l(i> 
B.  M.,  355;  Bacon,  &c.  v.  Hutchings,  &c.,.  5  Bush,  597.) 

A  surviving  partner  may,  however,  make  a  settltment  by  way 
of  ascertaining  what  is  owing  to  a  creditor. 

In  this  case,  however,  the  executor  was  individually  liable  for 
the  entire  debt  due  to  Watts,  (iiven  &  Co.  They  could* have  com- 
pelled him  to  pay  all  of  it.  If  he  Iiad  done  so  v!ill  it  be  con- 
tended that  he  could  not  have  retained  enough  of  the  fund.^^  of 
the  estate  in  his  hands  as  executor  to  reimburse  himself  as  t<y 
the  portion  which  was  in  fact  owing  by  his  testator? 

When  he  paid  the  portion  of  his  testator,  as  he  unquestionably 
did,  it  became  a  debt  in  his  favor  against  the  estate  of  his  te.*?- 
tator,  and  as  he  now  shows  it  to  be  a  just  claim  it  should  have 
been  allowed. 

The  above  views  are  in  harmony  with  those  expressed  in  the 
cases  of  Overly's  Pjx'or  v.  Overly's  Devisees,  1  Met.,  117;  Luck- 
ing's  Adm'r  v.  (3egg,  12  Bush,  298;  Berry,  &c.  v.  Graddy,  1  Met., 
553,  and  Hoyt  v.  Sprague,  8  Ky.  Law  Rep.,  616,  and  seem  to  us. 
to  accord  with  the  equitable  rule  laid  down  in  Perry  on  Trusts, 
section  485:  **That  the  cestui  que  trust  ought  to  save  the  trustee 
harmless  when  the  trustee  has  honestly,  fairly,  and  without  th** 
possibility  of  gain  to  himself,  paid  out  money  for  the  cestui  que 
trust." 

The  account  presented  by  the  appellant,  whicli  shows  a  balance^ 
owing  to  him  from  Clark,  Terrell  &  Co.  of  |2, 792.05,  and  with 
one-third  of  which,  or  $931.67,  he  charges  the  estate  of  his  tes- 
tator, contains  an  item  of  credit  in  his  favor  of  $5,000  for  wind- 
ing up  the  business  of  the  firm.  It  is  true  it  appears  that  ho 
mainly  attended  to  it,  but  the  business  of  the  firm   was  not  car— 
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Tied  on  after  Clark's  death,  and  the  appellant  was  the  executor 
of  Clark,  and  in  the  absence  of  any  agreement  authorizing  it  it  is 
the  general  rule  that  a  surviving  partner  is  not  entitled  to  com- 
pensation for  such  services. 

It  is  said  in  3  Kent,  64,  note  b:  *'The  surviving  partner 
or  partners  who  collect  the  debts,  adjust  accounts  and  wind  up 
the  concern,  have  no  compensation  for  trouble  or  services  unless 
the  same  be  stipulated.  The  same  rule  applies  as  if  the  original 
partnership  had  continued. '^ 

The  same  rule  is  laid  down  in  Collyer  on  Partnership,  sections 
199,  note  1,  and  828,  and  especially  if  the  survivor  be  the  exec- 
utor of  the  deceased  partner. 

F^xceptions  to  this  general  rule  may,  and  do,  under  modern  de- 
■clsions,  arise,  but  we  see  no  reason  for  departing  from  it  in  this 
instance.  The  item  for  pay  for  these  services  should  be  disal- 
lowed, and  it  results  that  instead  of  there  being  a  balance  in  ap- 
pellant's favor  on  this  account  presented  by  him  of  $2,792.05,  that 
he  Is  indebted  to  the  firm  in  the  sum  of  $2,207.95,  and  that  Clark's 
estate  should  be  credited  with  one-third  of  it,  or  $735.98,  as  against 
the  appellant. 

The  item  of  credit  in  his  favor  in  voucher,  No.  119  of  $931.67, 
•should,  therefore,  be  expunged,  and  instead  thereof  the  estate 
f^hould  be  credited  by  $735.98,  but  subject  to  this  correction  this 
voucher  should  be  allowed.  Tt  is  manifest  that  the  executor  paid 
the  debts  to  the  bank,  Britt  and  J.  H.  Terrell.  This  was  done  for 
the  benefit  of  the  estate,  and  it  is  now  shown  that  they  were 
just,  and  inr  this  contest  between  the  executor,  who  has  acted  in 
•good  faith,  and  the  devisee,  it  would  be  inequitable  not  to  allow 
liim  credit  for  them. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and 
further  proceedings  in  conformity  to  this  opinion. 


JACKSON  V.  COMMONWEALTH. 

(Filed  June  7,  1887.) 

To  oonstitnte  the  offense  of  obtaining  property  under  false  pretense,  da- 
HouDoed  by  section  2  of  article  18,  chapter  99,  General  StAtut-es,  it  is  not 
necessary  that  the  thin?  obtained  should  he  of  ns  great  value  as  $10,  the 
•amonnt  necessary  to  constitute  grand  larceny.  One  may  be  punished  under 
%bat  statute,  however  small  the  value  of  the  thing  obtained. 

ThoB  E.  Ward  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  appeal  Involves  the  construction  of  section  2,  article  13» 
chapter  29  of  the  General  Statutes,  which  provides: 

"If  any  person,  by  any  false  petense,  statement  or  token,  with 
intention  to  commit  a  fraud,  obtain  from  another  money,  prop- 
erty, or  other  thing  which  may  be  the  subject  of  larceny,  or  if  he 
obtains,  by  any  false  pretense!  statement  or  token,  with  like  in- 
tention, the  signature  of  another  to  writing,  the  false  making 
whereoif  would  be  forgery,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five  years." 

By  our  statute  all  offenses  are  either  felonies  or  misilemeanors. 
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Such  as  are  punished  with  death  or  conflneiiient  in  the  peniteD«> 
tiary  are  felonies,  while  all  others,  whether  so  at  commoD  law 
or  made  so  hy  statute,  are  iiiisdemeanors. 

The  larceny  of  goods  and  chattels  of  the  value  of  $10  or  more^ 
under  the  statute  constitutes  ^rand  larceny,  and  is  punishable- 
by  confinement  in  the  penitentiary  for  not  less  than  one  nor  more^ 
than  five  years,  but  if  worth  less  than  $10  then  it  is  petit  larceny, 
and  the  onender  guilty  of  a  misdemeanor  only. 

The  appellant,  Frank  Jackson,  was  indictea  under  the  sectiou 
of  the  statute  above  cited  for  obtaining  $8  by  false  pretenses.  Hi& 
demurrer  to  the  indictment  having  been  overruled,  he  pleaded 
guilty  as  charged,  and  his  punishment  was  fixed  at  one  year  in 
the  penitentiary. 

He  now  contends  that  the  word  ''larceny/'  as  used  In  the- 
statute,  must  be  held  to  mean  grand  larceny,  and  that  the  legis^ 
lature,  in  enacting  the  law,  intended  it  should  be  so  restricted.. 
It  at  once  occurs  to  the  mind  that  if  this  be  so,  then  the  offender^ 
who,  with  evil  and  fraudulent  intention,  obtains  property  by 
false  pretenses,  goes  free  if  it  be  worth  less  than  $10.  It  strikea 
one  at  first  blush  that  such  could  not  have  been  the  legislative 
intention. 

A  further  consideration  and  examination  of  this  provision  of 
the  statute  confirms  this  view.  Its  object  is  not  to  prevent  mere 
larceny,  either  grand  or  petit.  Another  section  provides  for  their 
punishment,  but  to  punish  the  fraud. 

One  may  be  sent  to  the  penitentisiry  for  fraudulently  signing 
another' sname  to  a  note  for  less  than  $10.  In  audi  a  case  it  la 
the  fraud  that  constitutes  the  offense.  If  the  amount  of  it  were 
to  govern,  then  its  forgery  could  not  be  punished  by  penitentiary 
confinement  unless  it  represented  as  much  as  $10.  It  is  not  the 
amount  thus  fraudulently  obtained  or  the  tlieft  itself,  but  the 
fraud  practiced,  which  makes  forgery  for  small  sums  a  peniten^ 
tiary  offense. 

Likewise  the  statute  now  under  consideration  was  not  intended 
to  punish  tlie  mere  larceny,  or,  more  properly  speaking,  the 
fraudulent  appropriation  of  a  certain  amount  of  property,  but  if 
obtained  by  "false  pretense,  statement  or  token,  with  intention 
to  commit  a  fraud,"  then,  if  it  might  be  the  subject  of  larceny, 
but  without  regard  to  the  amount  of  value,  it  constitutes  a  pen- 
itentiary offense,  just  as  the  signing  of  another's  name  to  a. 
cheek,  without  his  consent,  and  with  an  intention  to  steal  or  ap- 
propriate it,  constitules  forgery,  although  it  may  be  for  less  than 
$10. 

It  is  manifest  that  this  is  the  correct  interpretation  of  the  sec- 
tion in  view  of  the  latter  part  of  it:  "Or  ii  he  obtain,  by  any 
false  pretense,  statement  or  token,  with  like  intention,  the  signa-- 
ture  of  another  to  a  writing,  the  false  making  whereof  would  be 
forgery,  he  shall  be  confined  in  the  penitentiary  not  less  than  one- 
nor  more  than  five  years. '* 

The  section  provides  the  same  punishment  for  obtaining,  by 
false  pretense,  statement  or  token,  with  intent  to  commit  a  fraud, 
anything  w^hich  may  be  the  subject  of  larceny,  as  is  provided  in- 
case the  signature  of  anotiier  is  likewise  obtained,  and  for  a  llke^ 
purpose,  and  the  false  making  of  which  would  be  forgery. 

If  the  word  "larceny"  in  the  first  part  of  the  section  is  re- 
stricted to  grand  larcfmy^  then  it  results  that  one  who  obtaini^ 
property  by  a  false  pretense  can  not  be  punished  unless  it 
amounts  to  $10  in  value,  but  that,  under  the  same  section,  an 
offender  who  thus  obtains  a  signature  may  be  sent  to  the  peni- 
tentiary without  regard  to  the  sum  involved. 

The  latter  part  of  the  section  explains  the  whole  of  it.  It  s<^ 
allies   the  offenses  denounced  by  the  entire  section  to  forgftry 
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that  the  rules  and  reasons  applicable  to  one  apply  to  both.     It  in 
the  false  pretense  and  fraud  which  distinguisn   them  from  mere^ 
larceny. 
Judgment  affirmed. 


THOMSON'S  ADM'R  v.  WILLIAMS,  RECEIVER. 

THOMSON'S  ASS'EE  v,  SAME. 

(Polled  June  11,  1887.) 

1.  Revivor— Under  the  provipions  of  the  Code  for  the  revivor  of  actions  it. 
is  Dot  essential  that  the  action  be  actnally  revived  within  twelve  months: 
from  the  time  the  revivor  oould  have  been  had.  The  order  to  revive  must 
be  made  wltbhi  the  twelve  months,  and  a  copy  served  as  a  summons.  Whei> 
served  the  case  stands  revived  unless  valid  objections  are  interposed.  If, 
however,  the  order  to  revive  is  entered  within  the  proper  period,  and  no  copy 
is  issued  and  plaoed  in  the  hands  of  pome  one  authorizfd  by  law  to  serve  it. 
within  twelve  months,  there  is  such  laches  as  should  compel  the  plaintiff  to 
pursue  his  remedy  by  action,  but  the  plaintiff  is  not  barred  of  bis  summary 
remedy  merely  by  the  neglect  of  r-he  oflioer  to  serve  the  order  within  twelve- 
months or  by  the  temporary  absence  of  the  representative  of  the  decedent 
from  the  jurisdiction.  In  this  case  an  order  of  revivor,  although  made  within 
twelTe  months,  did  not  revive  the  action  as  it  was  not  served  for  seven  years. 

2  Same— An  order  to  i*evlve,  made  within  six  montns  from  the  notifica- 
tion of  the  personal  representative,  is  a  nullity  unless  made  by  couFent  or- 
unless  the  repivsentative  afterwards  enters  his  appearance. 

3.  Same— A  personal  representative,  by  making  a  motion  to  dismiss  an 
appeal  which  is  sustained,  does  not  enter  his  appearance  to  the  action  so  as: 
to  dispense  with  the  necessity  of  the  service  of  an  order  of  nrvivor  in  the- 
lower  court. 

W.  M.  Beckner,  H.  L.  Stone  and  G.  B.  Nelson  for  appellant. 

Chas.  Eginton  and  B.  F.  Buckner  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pry  or. 

The  present  litigation  should  have  a  final  termination.  In  an 
action  in  equity,  pending  between  Willianis,  Receiver,  the  pres- 
ent appellee,  and  Thomson's  Adm'r,  the  case  was  decided  ad- 
versely to  the  receiver,  and  he  has  appealed  to  this  court.  There 
were  other  appellees  on  the  appeal  besides  Thomson's  Adm'r. 
When  the  case  reached  this  court  Thompson's  Adm'r  moved  to 
dismiss  the  appeal  as  to  him  because  he  was  not  a  party  to  the 
proceedings  below.  Thomson,  who  was  a  party,  died  before 
Judgment,  and  an  order  of  revivor  was  entered,  but  never  issued 
or  was  served  on  his  administrator,  and  in  tijis  condition  the 
judgment  below  was  rendered.  When  the  administrator  made 
bis  motion  to  dismiss  the  appeal  as  to  In'm  for  %vant  of  revivor, 
an  affidavit  was  filed  by  the  appellant,  or  those  representing  him, 
to  thp  effect,  that  the  order  of  revivor  was  in  fact  a  consent. 
order  reviving  the  case,  and  the  clerk  had  omitted  to  so  state 
when  entering  the  order  below.  Tljis  court  then  continued  the- 
case  in  order  that  the  present  appellee  might  have  the  mistake 
corrected  in  the  court  below,  and  then  making  it  a  part  of  the^ 
record  in  this  court.  He  made  no  effort,  so  far  a.s  this  recordf 
shows,  to  have  the  order  of  revivor  corrected  so  as  it  might  be- 
made  a  part  of  the  proceedings  on  the  appeal  then  in  this  court*, 
and  hjs  appeal  was  dismissed. 
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The  receiver,  however  (the  appellee  now),  filed  his  petition* 
in  equity  to  vacate  and  set  aside  the  judgment  from  which  the 
Appeal  had  been  taken,  alleging  that  by  mistake  the  order  of  re- 
vivor, showing  the  consent,  had  not  been  entered,  and  that  the 
^administrator  of  Thomson  had  appeared  in  this  court  and  fraud- 
ulently caused  the  appeal  to  be  dismissed  on  the  ground  that 
there  was  no  revivor.  A  demurrer  was  sustained  to  the  petition 
in  this  proceeding,  and  on  an  appeal  the  judgment  was  affirmed 
and  the  case  reported  in  80  Ky.,  328,  this  court  holding  that  no 
-effort  had  been  made  to  supply  the  record  in  this  court  on  the 
original  appeal  that  was  dismissed,  and  the  appellant  (now  ap- 
pellee) had  been  guilty  of  such  laches  in  failing  to  have  that 
record  amended  as  constituted  a  bar  to  the  proceeding  to  vacate 
the  judgment.  This,  in  our  opinion,  ended  the  litigation,  but  if 
not  it  was  too  late  to  revive  the  action  in  the  summary  manner 
provided  l)y  the  Code. 

While  the  appeal  in  the  case  of  Williams,  Eeceiver  v.  Thomp- 
i^on  w^as  pending  in  this  court,  in  which  the  motion  to  dismiss 
for  want  of  revivor  was  entered,  viz.,  on  the  22d  of  October,  1879, 
the  present  appellee  had  an  order  of  revivor  that  seems  to  have 
been  made  at  the  May  term,  1872,  reviving  the  action  against 
"Thomson's  Adm'r,  served  on  the  administrator,  and  having  the 
•case  redocketed  (the  same  having  been  filed  away),  proceeded  to 
litigate  the  question  between  him  and  Thomson's  Adm'r.  It 
was  seven  years  before  the  action  was  revived  against  the  ad- 
ministrator, and  that  revivor  was  had  while  an  appeal  was  pend- 
ing in  this  court  about  the  samo  matter,  and  time  given  tlie  ap- 
pellant to  show  that  the  order  of  revivor  had  in  fact  been  en- 
tered and  served  or  revived  by  consent. 

The  order  of  revivor  having  been  made  within  six  months  from 
tlie  qualification  of  the  administrator,  was  a  nullity  unless  by 
•consent,  or  the  representative  had  afterwards  made  defense  or 
■entered  his  appearance. 

Seven  years  had  elapsed  before  tliis  order  was  served,  there- 
fore, no  revivor  could  be  had. 

By  section  501,  Civil  Code,  the  order  of  revivor  may  be  made 
•on  the  motion  of  either  party,  or  of  his  representative  or  suc- 
■cessor. 

By  section  607,  '^if  the  order  be  made  by  consent  of  the  partie?=, 
the  action  shall  stand  forthwith  revived,  and  if  not  made  by 
•consent  the  order  shall  be  served  in  the  same  manner  as  a  sum- 
mons upon  the  party  adverse  to  the  one  making  the  motion." 

By  section  502  it  is  provided:  ** An  order  to  revive  an  action 
•against  the  personal  representative  of  a  defendant,  or  against 
him  and  the  real  representative  of  the  defendant,  can  not  be 
made  unless  by  consent  within  six  months  after  the  qualification 
of  the  personal  representative.'" 

Section  608  provides:  *' An  order  to  revive  an  action  against  the 
representative  or  succesor  of  a  defendant  shall  not  be  made 
without  his  consent  unless  within  one  year  after  the  time  in 
which  it  could  have  been  first  made." 

Section  509  provides:  **An  order  to  revive  an  action  in  the 
name  of  the  representative  of  the  plaintiff  may  be  made  forth- 
with, but  shall  not  be  made  without  consent  of  the  defendant 
cafter  the  expiration  of  one  year  from  the  time  the  order  might 
have  been  first  made,  except  that  if  the  defendant  shall  have 
4il80  died,  or  his  powers  have  ceased  in  the  meantime,  the  order  of 
revivor  on  both  sides  may  be  made  in  the  period  limited  in  the 
last  section." 

The  ancient  mode  of  revivor  was  by  bill  setting  up  the  facta 
constituting  the  original  cause  of  action,  and  that  had  to  be  filed 
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within  a  reasonable  time,  and  that  time  was  fixed  at  one  year 
from  the  time  the  revivor  could  have  been  first  had. 

The  question  presented  in  this  case  is,  can  the  order  lo  revive 
be  made  on  motion  of  the  plaintiff  within  six  months  from  the 
qaaliflcation  of  the  personal  representative  or  successor  of  the 
defendant,  and  if  made  after  six  months  from  the  qualification 
liDd  so  entered  of  record,  if  there  is  no  service  of  the  order  of 
revivor  for  twelve  months  from  the  time  of  qualification  or  from 
the  time  the  order  could  have  been  made,  it  is  a.  bar  to  the  righf 
to  revive,  and  the  plaintiff  required  to  resort  to  his  action  against 
the  personal  representative?  The  Code  is  plain  that  no  order  to 
revive  against  the  defendant's  representative  unless  by  consent 
i^hall  be  made  within  six  months  from  the  date  of  his  qualifica- 
tion, and  it  is  equally  plain  that  time  does  not  run  against  the 
t)rder  to  revive  until  there  is  some  one  representing  the  original 
"defendant  against  whom  an  order  of  revivor  may  !)e  had.  The 
T)rder  to  revive  is  a  summary  mode  of  bringing  the  representatives 
»nd  successors  of  the  deceased  party  before  the  court,  and  is  a 
Bubstitute  for  the  former  bill  of  revivor,  but  this  mode  of  revivor 
must  be  pursued  as  provided  by  the  Code,  and  had  within  the 
period  therein  prescribed.  There  is  a  difference  between  an  order 
reviving  the  action  and  an  order  to  revive,  and  although  when 
entered  in  either  mode  by  consent,  or  when  served,  it  amounts 
to  a  revivor,  rej^ardless  of  the  mere  form  of  the  order,  still  it  i.s 
plain,  from  sections  507  and  5()8  of  the  Code,  that  it  is  the  order 
to  revive  that  must  be  entered  within  the  twelve  months  from 
the  time  the  revivor  could  have  been  had,  and  not  that  the  action 
must  actually  be  revived  within  that  period.  The  order  to  re- 
vive must  be  made  within  the  twelve  months,  and  when  made 
«  copy  served  as  a  summons,  and  when  served  the  case  stands 
revived  unless  valid  objections  are  interposed. 

Suppose,  however,  the  order  to  revive  is  entered  within  the 
proper  period,  and  no  copy  is  ipsued  and  placed  in  the  handf;  of 
«ome  one  authorized  by  law  to  serve  it  on  the  representatives  of 
the  decedent  within  twelve  months,  then  by  analos^y  to  the 
ancient  practice,  and  under  a  proper  construction  of  tne  several 
provisions  of  the  Code  on  the  subject,  it  is  such  laches  as  should 
tsompel  the  plaintiff  to  pursue  his  remedy  by  action;  but  we  are 
not  Inclined  to  adjudge  that  where  the  order  is  entered  within 
the  twelve  months,  and  a  copy  issued  and  placed  in  the  hands 
of  an   officer,  who  can   serve   the   summons   or  order,  that   the 

fdaintiff  is  barred  of  his  summary  remedy  by  reason  of  the  neg- 
ect  of  the  officer  to  serve  it,  or  the  absence  of  the  representative 
t)f  the  decedent  for  the  time  being,  although  not  purposely  from 
the  jurisdiction.  Here  was  the  lapse  of  seven  years  in  this  case 
before  the  order  was  served,  and  the  motion  to  revive  should 
have  been  overruled' and  the  objections  of  the  appellant  sus- 
tained. 

It  is  argued  that  there  was  no  necessity  for  a  revivor  against 
Thomson^s  administrator  for  this  reason:  That  his  administra- 
tor having  appeared  in  this  court  on  the  first  appeal,  and  having 
it  dismissed  as  to  him,  was  an  appearance  to  the  action,  and  no 
sammons  or  revivor  was  necessary,  and  the  case  of  Bentley  v. 
Oregory,  7  Monroe,  388,  is  relied  on  in  support  of  the  position.  In 
that  case  Bentley  filed  a  bill  enforcing  a  judgment  recovered 
against  him  by  Pile  as  assignee  of  Oregory,  ancT  the  case  having 
been  decided  on  its  merits  adversely  to  Bentley  he  appealed  to 
this  court.  Before  the  judgment  below  was  rendered  File  died, 
and  an  order  of  revivor  was  made  but  not  served  on  Filers  ad- 
ministrator.   The  administrator,  how^ever,  entered  his  appearance 
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to  the  appeal  in  this  court,  and  the  Judgment  was  reversed.  Tlie 
court,  alluding  to  the  irregularity  of  the  proceding  below  in  re- 
gard to  the  revivor,  said  tnat  it  would  be  unnecessary  for  a  copy 
of  the  order  to  be  served  on  the  administrator  after  the  return  of 
the  cause  for  the  reason  that  he  had  made  himself  a  party  by 
appearing  in  this  court.  So  the  administrator  in  this  case  hav^ 
ing  eniered  his  appearance  here,  by  his  motion  to  dismiss,  if  hi» 
motion  had  been  overruled  and  the  judgment  reversed  no  service- 
of  the  order  of  revivor  would  have  been  necessary  because  he^ 
had  made  himself  a  party  by  making  the  motion.  He  will  not 
be  allowed  to  move  to  dismiss,  and  when  his  motion  is  overruled 
then  insist  that  he  was  only  a  party  for  the  purpose  alone  of  mak- 
ing the  motion,  but  when  his  motion  is  sustained,  and  tliis  court 
adjudges  that  he  is  not  a  party  to  the  record,  and,  therefore,  dis- 
misses the  appeal,  it  is  difTlcult  to  perceive  in  what  manner  tbift 
made  liim  a  party  or  dispensed  witli  the  necessity  of  service  in 
any  future  action,  or  in  the  same  action  when  pending  below. 

The  motion  to  dismiss  because  he  was  not  a  party  was  at  hia 
peril.  If  the  court  sustained  the  motion  this  ended  the  appeal 
as  to  him,  hut  if  overruled  he  is  then  a  party  to  the  action  for 
all  the  purposes  of  the  litigation. 

Judgment  reversed  and  remanded  for  proceedings  consistent 
with  this  opinion. 

Judge  Holt  not  sitting. 


CHAMBERLAIN,  <fec.  v.  YOUNG  S  EX'OR,  &c. 

(Filed  June  14,  1887— Not  to  be  reported.) 

Id  construinff  wills  technical  rules  of  construction  will  not  be  allowed  Uh 
defeat  the  intention  of  the  testator,  which  iniist  aUvftys  control.  Therefore, 
while  the  rule  in  construing  wills  of  favorine  vested  rather  than  coDMngent 
Interests,  and  also  the  rule  which  treats  future  intt^rests  as  vested  when 
there  is  anv  present  vested  interest  in  the  income  of  the  property,  are  ap* 
plioable  to  this  case,  they  are  not  conclusive  of  the  construction  that  should 
be  given  to  the  will  in  question  because,  if  a])plied,  they  would  defeat  tbe> 
manifest  int-ention  of  the  testator. 

In  tbis  case  it  is  held  that  under  the  peculiar  provisions  of  the  will  con- 
strued the  interest  of  a  deceased  grandchild  of  the  testator  passt^d  t-o  hift 
mother  and  brothers  and  sisters  under  the  will,  and  not  to  his  father  and 
mother  under  the  laws  of  descent,  the  context  showing  that  the  testator  in* 
tended  that  the  father  should  never  have  any  interest  in,  or  control  over^ 
the  fund  or  any  part  of  it. 

A.  P.  Humphrey  and  Bland  Ballard  for  appellants. 

Kinney  &  Kinney  and  John  Stites  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  instituted  by  the  executor  for  a  constructioi^ 
of  the  fifth  clause  of  the  will  of  Lawrence  Young,  deceased, 
which  is  as  follows: 

"Since  tlie  husl)and  of  my  daughter  has  neither  fitness  nor 
taste  for  the  life  ora  husbandman.  I  wish  to  make  provision  for 
my  daughter  in  money,  and  to  this  end  I  hereby  sell  to  ray  three^ 
sons,  Benjamin,  William  W.  and  Kichard  Young,  the  ninety 
acres,  moro  or  less,  lying  between  the  lot  of  Bichaid  Young  anci 
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the  lot  deeded  to  William  Young,  of  equal  value  with  that  hereby 
given  to  my  other  sons,  for  $10,000,  which  sum  I  give  to  my 
daughter,  Virginia  Chamberlain,  and  the  children  born  of  her 
body,  to  be  paid  in  the  following  manner:  Within  one  year  fron> 
the  time  the  parties  get  possession  the  first  payment  of  $600  is  to- 
be  made  to  my  daughter  for  the  support  of  herself  and  children, 
and  a  like  amount  every  year  after  till  her  first  child  marries  or 

becomes ,  in   the   happening  of  either  of   which   events 

such  child  may  demand  and  receive  his  or  her  equal  share  of  the^ 
principal  of  $10,000,  my  daughter  still  to  receive  from  my  exec- 
utors the  interest  yearly  on  the  remainder  at  6  per  centum  per 
annum,  and  her  other  children  their  shares  as  they  marrj?^  or  be- 
come of  age,  the  principal  of  her  own  share  to  be  paid  by  my  ex- 
ecutors after  her  death  in  such  manner  as  she  may  desire." 

It  appears  that  the  daughter,  Virginia  Chamberlain,  had  four- 
children  when  the  testator  died,  but  one  of  them,  Beverly  Cham- 
berlain, died  in  infancy  without  having  been  married,  and  the 
question  submitted  to  and  decided  by  the  chancellor  and  pre- 
sented by  this  appeal  is  whether  the  interest  of  the  deceased- 
grandchild  was  intended  by  the  testator  to  be  vested  interest, 
and  consequently,  being  personalty,  to  descend  under  the  statute 
in  equal  portions  to  his  father  and  mother,  or  to  pass  to  hi» 
mother  and  surviving  brother  and  two  sisters  under  the  will,  or- 
to  revert  to  the  estate  of  the  testator. 

It  was  held  and  adjudged  by  the  lower  court  that  the  estate  of 
the  deceased,  Beverly  Chamberlain,  was  contingent  upon  hi« 
arrival  at  the  age  of  twenty  years  or  marrying,  and  as  neither 
event  ever  occurred  his  mother,  Virginia  Chamberlain,  and  her 
three  surviving  children  are  entitled  under  the  will,  as  thougU 
Beverly  had  not  been  born,  each  to  the  sum  of  $5(X),  being  one- 
fourth  of  the  principal  sum  of  $2,()(X),  and  from  that  judgment  T. 
W.  Chamberlain,  the  husband  alluded  to  in  the  will,  and  Virignia.. 
Chamberlain,  his  wife,  and  daughter  of  the  testator,  have  ap- 
pealed. 

It  is  contended  f-or  appellants: 

1st.  That  the  legacy  of  Beverly  Chamberlain  was  a  vested  and 
not  a  contingent  legacy. 

2d.  That  Virginia  Chamberlain,  the  daughter  of  the  testator,  is 
entitled  to  the  interest  on  the  legacy  of  Beverly  until  such  time 
that,  had  he  lived,  he  would  have  been  twenty-one  years  of  age. 

While  it  is  a  general  rule  that  the  terms  used  in  a  will  are  to 
be  understood  according  to  the  interpretation  which  such  terms 
have  received  in  judicial  determinations  on  wills,  no  rule  of  con- 
struction can  be  rigidly  applied  alike  in  all  cases,  for  technical 
rules  must  not  defeat  the  intention  of  tlie  testator,  which  always 
controls.  Consequently  terms  used  in  a  will  drawn  evidently  by 
an  unskilled  man,  as  in  the  case  here,  for  the  will  was  writteW 
wholly  by  the  testator,  should  be  scanned  by  their  popular  rather 
than  their  technical  meaning.     (Harper  v.  Wilson,  2  Mar.,  466.) 

The  rule  in  construing  wills  of  favoring  vested  rather  than  con- 
tingent interests,  as  well  as  the  one  which  treats  future  interests 
as  vested  when  there  is  any  present  vested  interest  in  the  in- 
come of  the  property,  are  not  conclusive  of  the  construction  that 
should  be  given  to  the  will  in  question  because  we  think  they 
are  repugnant  to  and,  if  applied,  would  defeat  the  manifest  in- 
tention of  the  testator. 

It  is  true  the  language  of  the  will  imports  a  gift  to  the  chil-- 
dren,  the  application  of  the  interest  on  the  fund  to  their  support^ 
and  in  terms  provides  that  upon  arriving  at  the  age  of  twenty- 
one  or  marrying  each  child  may  demand  and  receive  his  or  her 
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equal  share  of  the  principal  of  $10,000,  but  the  signification  of 
these  particular  expressions  is  to  be  controlled  by  the  intention 
which  may  be  ascertained  by  considering  the  context,  the  ob- 
vious purpose  and  plan  of  the  testator,  and  the  motive  that  evi- 
^dently  influenced  him. 

It  is  apparent  that  he  desired  the  tract  of  land,  by  the  sale  of 
"which  he  provided  for  the  fund  to  be  raised,  to  be  occupied  and 
xised  by  the  husband  to  support  the  daughter  and  her  children, 
for  he  gave  a  tract  of  about  the  same  value  to  each  of  his  three 
^ons,  but  that  cherished  desire,  and  also  any  expectation  he 
might  have  had  of  the  husband  supporting  his  wife  and  children 
>on  the  land  was  defeated  in  his  own  language  by  the  lack  of 
fitness  as  well  as  taste  of  the  son-in-law  for  the  life  of  a  hus- 
bandman. He,  therefore,  concluded  not  to  depend  upon  the  hus- 
band at  all,  nor  permit  him  to  have  anything  to  do  with  either 
the  land  or  the  fund  that  was  to  be  raised  by  a  sale  of  it,  and 
fell  upon  the  plan  of  requiring  his  three  sons  to  buy  the  land  de- 
signed for  his  daughter,  paying  only  the  interest  on  the  purchase 
money  until  the  arrival  at  age  or  marrying  of  the  chilciren,  and 
as  to  the  share  of  his  daughter  left  after  the  children  had  re- 
t».eived  theirs,  he  was  careful  to  provide  the  principal  of  it  should 
not  be  paid  over  to  her,  or  even  disposed  of  except  by  will. 

It  seems  to  us  clear  that  he  never  intended  the  husband  to 
have  any  interest  in,  or  control  over,  the  fund,  or  any  part  of  it, 
but  the  object  was  to  provide  for  his  daugiiter  and  her  children 
without  desiring  or  intending  that  the  husband  should,  in  any 
«vent,  take  any  interest  in  the  fund,  and  we  think  the  words  *Mn 
the  happening  of  either  of  which  events''  were  used  by  him  in 
the  sense  of 'Mf  or  *Mn  case  of,"  and  were  intended  to  make 
the  enjoyment  by  each  of  his  children  of  the  fifth  of  the  $10, (MX) 
contingent  upon  him  or  her  arriving  at  full  age  or  marrying,  and 
for  the  share  of  such  one  as  might  riot  marry  or  arrive  at  full  age 
■to  go  to  the  mother  or  other  children  under  the  will. 

If  such  be  not  the  construction  tiien  upon  the  death  of  Beverly 
the  husband  became  entitled  to  one-half  his  share  and  the 
mother  to  the  other  half  absolutely,  or  at  all  events  to  the  prin- 
cipal as  well  as  interest  theron  from  the  date  of  his  death  until 
the  time  he  would,  if  living,  have  been  twenty-on*^  years  old.  for 
being  dead  the  pro  rata  share  of  the  interest  required  for  his  sup- 
port was  no  longer  needed,  and,  therefore,  belonged  to  those  who 
were  or  would  become  entitled  to  the  principal  sum.  We  do  not 
believe  the  testator  contempl.'ited  or  intended  the  husband,  in 
•nny  event,  to  take  any  part  of  the  fund  of  $10,000,  but,  as  decided 
by  the  lower  court,  upon  the  death  of  Beverly  his  share  belonged 
to  the  mother  and  children,  to  be  held  under  the  will. 

Judgment  affirmed. 


AGEE  V.  COMMONWEALTH. 

(Filed  June  16,  1887.) 

Instructions— Self  defense— In  criminal  profieontions  iDstrootions  applic- 
able to  every  state  of  case  deducible  from  the  testliuony  or  supported  hj  \% 
to  any  extent  should  be  given  to  the  jury. 

In  this  case,  however,  the  instruct  ions  given  properly  nonflned  the  right 
■of  self-defense  to  danger  or  apparent  danirer  of  death  or  great  bodily  harm 
«t  the  hands  of  the  deceased,  the  accused  not  being  entitled  to  an  instruction 
allowing  the  jury  to  consider  the  danger,  if  any,  that  be  was  in  from  the 
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sister  of  the  deceased,  who,  as  the  accused  states,  was  attempting  to  present, 
a  gun  at  him. 

Z.  Gibbons  for  appellant. 

P.  W.  Hardin  for  appelipe. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

There  is  no  question  of  involuntary  homicide  in  this  case.  Tha 
statement  of  the  accused  himself  shows  that  the  killing  was  in- 
tentional. He  testifies  that  ho  **  would  do  the  same  thing  again 
under  similar  circumstances." 

The  only  ground  upon  which  to  base  a  right  to  shoot  the  de* 
ceased  was  necessary,  or  apparently  necessary,  self-deff*nse,  and 
this  question  was  submitted  to  the  Jury  under  proper  instructions- 
and  determined  against  the  accused. 

The  testimony  i^  conflicting  as  to  what  transpired.  Upon  the 
day  previous  to  the  killing  there  had  been  a  quarrel  between  the 
two  men,  and  when,  upon  the  succeeding  day,  it  was  renewed  and 
the  killing  occurred  the  deceased,  according  <o  the  statement  of 
the  accused,  presented  a  pistol  at  him  while  the  sister  of  the  de- 
ceased was  trying  to  also  present  a  gun  at  him.  In  this  testimony 
he  is,  however,  unsustained  by  any  other  evidence,  while  upon 
the  other  hand  the  sister  testifies  that  at  the  time  of  the  killing 
her  brother  had  no  pistol  and  she  had  no  gun.  In  this  statement 
she  is,  to  some  extent,  sustained  by  another  witness,  who  says 
that  he  saw  the  deceased  just  a  moment  before  he  was  shot,  and 
also  saw  him  as  he  staggered  back  after  being  shot,  and  that  he 
had  no  pistol.  This  witness  also  says  that  he  went  immediately 
to  him,  and  that  he  had  none. 

The  instructions  given  confined  the  right  of  self-defense  to 
danger  or  app  irent  danger  of  death  or  great  bodily  harm  at  the 
hands  of  the  deceased.  It  is  contended  that  this  was  error;  that 
the  accused  was  entitled  to  one  allowing  the  jury  to  consider  the 
danger,  if  any,  that  he  was  in  from  the  sister  of  the  deceased, 
and  that,  therefore,  the  whole  law  of  the  case  was  not  given  to 
the  jury.  Instructions  applicable  to  every  state  of  case  deducible 
from  the  testimony  or  supported  by  it  to  any  extent  should  be 
given  to  them. 

According  to  his  own  statement,  however,  the  accused  was  in 
no  danger  from  her  because,  as  he  himself  says,  he  had  hold  of 
the  gun  in  her  hands,  and  then  intentionally  shot  her  brother. 
Moreover,  the  danger  from  her,  if  any  had  existed,  would  not, 
under  the  state  of  case  presented,  have  excused  him  in  killing 
the  deceased.  His  defense  is  that  he  was  at  the  time,  in  danger 
of  death  or  great  bodily  harm  by  reason  of  the  deceased  present- 
ing a  pistol  at  him.  Upon  this  issue  the  jury,  under  proper  in- 
structions, found  against  him. 

If,  when  holding  the  gun  in  the  hands  of  the  sister,  he  wai?  in 
danger  or  apparent  danger  from  the  deceased,  then- he  had  the 
right  to  shoot  him,  and  the  instructions  as  given  so  told  the  jury. 
They  considered  the  question,  and,  upon  their  oaths  to  do  fairly 
by  both  the  Commonwealth  and  the  prisoner,  determined  it 
against  him. 

In  view  of  the  death  penalty  having  been  pronounced  we  ha\e 
carefully  considered  this  case.  It  is  far  from  being  a  pleasant 
duty,  but  the  lesson  must  be  taught  that  while  the  right  of  self- 
defense  must  be  sacredly  protected,  yet  men  can  not,  with  im- 
punity, violate  the  law  in  shedding  human  blood. 
Judgment  affinned. 
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WILSON  V.  COMMONWEALTH. 

(Filed  June  lf5,  1887— Not  to  be  reported.) 

ImpaDeliDg  jury— In  the  trial  of  a  criminal  proseontion  the  defendant  ig 
entitled  to  a  full  panel  of  jurors,  found  upon  examination  qualified  to  tiy 
the  case,  before  being  required  to  exercise  the  right  of  peremptory  challenge 
to  the  individual  juror,  and^whenever  the  number  is  lessened  by  challenge 
of  either  party  the  panel  must  be  again  filled  before  being  passed  on,  and  so 
•on  until  the  jury  is  completed. 

Wm.  P.  Thome  for  apijellant. 

P.  W,  Hardin  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  the  ease  of  Mundy  v.  Commonwealth,  81  Ky.,  233,  it  was 
•decided  that  under  the  Criminal  Code  eaeli  party  in  the  trial  of 
»  criminal  prosecution  is  entitled  to  a  full  panel  of  jurors,  found, 
upon  examination,  qualified  to  try  the  case,  before  being  require«i 
to  exercise  the  right  of  challenge,  that  is,  peremptory  challenge,  ! 

to  the  individual  juror,  and  whenever  the  number  is  lessened  by 
challenge  of  either  party  tiie  jjanel  must  be  again  filled  before 
being  passed  on,  and  so  on  until  the  jury  is  completrd. 

In  that  case  the  lower  court  seems  to  have  observed  the  above 
rule  in  the  formation  of  the  trial  jury,  and  the  question  presented 
on  the  appeal  of  the  defendant  was  whether,  after  haMug  failed 
to  accept  or  peremptorily  challenge  a  particular  juror,  found, 
after  examination,  qualified,  and  only  presented  for  the  accept- 
ance or  challenge  of  both  the  Commonwealth  and  the  defendant, 
he  had  the  right  thereafter  to  do  so,  and  it  was  held  he  had  not.  I 

In  the  case  of  Edrington  v.  Commonwealth,  7  Ky.  Law  Bep.,  I 

-1177,  the  rule  laid  down  in  Mundy  v.  Commonwealth  was  adhered  | 

to,  the  following  language  being  used:  **A  full  panel  of  twelve  \ 

jurors  found,  upon  examination,  qualified  to  try  the  case,  should  | 

liave  been  first   presented   to   the  Commonwealth  for  its  accept-  ' 

ance  or  challenge,  and  all  not  then  challenged  should  have  been  , 

regarded  as  accepted,  then  the  full  panel  should   have  been  pre-  ' 

"sented  to  the  accused  for  his  acceptance  or  challenge,  and  all  not 
then  challenged  should  have  been  regtirded  as  accepted,  and  not 
■subject  to  be  again  passed  on  by  either  party;  but  in  ease  of  the 
'Challenge  of  one  or  more  by  either  party  the  vacancies  should 
have  been  filled  from  time  to  time,  so  as  to  present  to  each  party, 
for  acceptance  or  challenge,  twelve  qualified  jurors,  including 
those  already  accepted." 

By  the  term  qualified  jurors,  used  in  the  connection  it  was,  it 
•could  not  well  be  understood  otherwise  than  jurors  found  qual- 
ified, after  examination,  to  sit  in  that  particular  caise. 

The  mode  described  in  thn  two  opinions  referred  to,  and  which 
this  court  decided  was  the  proper  one  in  the  formation  of  the 
jury,  was 'disregarded  and  violated  by  the  lower  court  in  this 
case,  and  the  judgment  is,  therefore,  reversed  and  cause  re- 
manded for  a  new  trial  consistent  witli  this  opinion.  (Jenkins 
V.  Commonwealth,  June  11,  1887,  ante,  page  254. ) 
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WINGFIELD,  Ac.  v.  COTTON,  &c. 

(Filed  June  16,  1887— Not  to  be  reported.) 

The  motion  to  vacate  a  jod^cinent  because  of  its  reDdltloD  before  the  action 
stood  regularly  for  trial  can  not  be  made  after  the  expiration  of  the  first 
%hree  days  of  the  sncceeding  term. 

James  Montgomery  and  Lane  &  Burnett  for  appellants. 

Bush  &  Robertson  and  J.  L.  Sprigg  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

It  is  plain  from  the  facts  of  this  record  that  the  appellants, 
although  not  served  in  time,  failed  to  appear  within  the  three 
first  days  of  the  succeeding  term  and  move  to  vacate  the  Judg- 
ment. 

The  Code  provides,  section  519:  The  motion  to  vacate  a  judg- 
ment because  of  its  rendition  before  the  action  stood  regularly 
for  trial  can  not  be  made  after  the  expiration  of  the  first  three 
days  of  the  succeeding  term.  Besides,  in  this  case  the  appellees 
were  indulging  the  principal  debtor  and  holding  up  a  judgment 
they  had  a  right  to  enforce.  The  appellants  made  no  tender  of 
any  money  into  court  or  offer  to  do  so,  and  if  this  had  been  done 
we  see  no  equitable  grounds  for  interfering  with  the  sale.  The 
land  sold  for  near  its  value,  and,  besides,  it  is  evident  that  these 
appellants  knew  of  the  sale,  and  could  have  protected  themselves 
if  they  desired  to  bid  more. 

Judgment  affirmed. 


PARKS  V.  COMMONWEALTH. 

(Filed  June  16,  1887— Not  to  be  reported.) 

It  was  error  to  allow  a  witness  to  be  impeached  when  no  foundation  had 
been  laid  for  his  Impeachment,  but  the  error  was  not  prejudicial,  as  the  ver- 
dict should  have  been  the  same  undt-r  the  evidence  If  the  jury  h^  believed 
the  impeached  witness. 

J.  M.  Benton  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted,  tried  and  convicted  in  the  Clark 
"Circuit  Court  for  feloniously  breaking  into  the  dwelling  house 
of  another,  and  stealing  therefrom  personal  property. 

His  motion  for  a  new  trial  having  been  overruled,  he  has  ap- 
pealed to  this  court.  The  evidence  in  the  case  fully  justified  the 
verdict  of  guilty. 

The  only  ground  urged  here  for  a  reversal  is  that  the  lower 
court  permitted  improper  evidence  to  go  to  the  jury,  and  refused 
to  exclude  it  from  the  jury. 

The  evidence  complained  of  is  that  of  a  witness  who  was  called 
by  the  Commonwealth  to  impeach  the  general  character  of  the 
appellant,  who  testified  in  his  own  behalf.     The  impeaching  wit- 
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ness  stated  that  he  knew  the  general  moral  character  of  the  ap«- 
peliant,  and  that  it  was  bad.  He  also  stated,  of  his  own  accord, 
that  he  would  not  believe  any  of  the  set  down  there — referring  to 
the  Murrays*  who  had  testified  for  the  appellant,  one  of  whom 
had  been  already  impeached  by  other  witnesses,  but  French  Mur- 
ray had  not  been  impeached. 

tt  is  contended  that  as  no  foundation  was  laid  for  the  testi- 
mony as  to  the  Murrays  it  was  error  to  allow  the  witness  to  In- 
clude them  in  liis  opinion,  and  the  refusal  of  the  court  to  ex- 
clude that  part  of  his  evidence  was  prejudicial  to  the  rights  of 
the  appellant,  especially  as  Frank  was  not  impeached  by  other 
evidence. 

It  is  clear  tliat  the  evidence  In  this  particular  ought  to  have 
been  excluded,  but  it  is  equally  clear,  to  our  mind,  that  the  error 
was  not  prejudicial  to  the  rights  of  the  appellant,  for  it  may  be 
concedetl  that  all  that  Frank  swore  was  true,  and  that  the  jury 
should  have  believed  it,  yet  their  verdict  should  have  been  the 
same  under  the  evidence. 

The  judgment  is  affirmed. 


DANIELS  V.  COMMONWEALTH. 
(Filed  June  16,  1887— Not  to  be  reported.) 

1.  Burglary— The  crime  of  Imrglary  at  coinnion  l«w  oonsists  in  breaklni^ 
and  euterlng  a  mansion  bouse  in  the  night  time,  with  intent  to  oommlt  a 
burlgary:  and  the  term  mansion  house  includes  all  outbuildings  which  are 
parcel  thereof,  though  ihey  ar«  not  contiguous  to  It. 

2.  Same— Appellant  was  Indicted  lor  feloniously  breaking  into  a  millbouse 
in  the  night  time,  wherein  wheat,  corn,  flour  and  meal  were  stored,  with 
the  intent  to  steal  therefrom.  The  trial  court  instructed  the  jury  that  the 
minimum  punishment  was  two  yeais'  confinement  in  the  penitentiary. 
Held— That  this  was  error.  The  facts  charged  do  not  constitute  the  crime 
of  burglary,  but  the  crime  denounced  by  section  4  of  article  «,  chapter  90, 
General  Statutes,  the  minimum  punishment  for  which  is  connnement  for 
one  year  in  the  penitentiary. 

Wood  &  Day  for  appellant. 

P.  W*  Hardin  for  appellee. 

Appeal  from  Morgan  Circuit  ('ourt. 

Opinion  of  the  court  by  Judge  Bennett, 

Tlie  appellant  was  indicted  in  the  Morgan  Circuit  Court  for 
feloniously  breaking  into  a  mill-house  in  the  night  time,  wherein 
corn,  flour  and  meal  were  stored  for  sale,  with  the  intent  to  steal 
therefrom.  He  was  found  guilty  of  the  crime  charged,  and  his 
punishment  fixed  at  two  years'  confinement  in  the  State  peni- 
tentiary, and  the  court  having  overruled  his  motion  for  a  new 
trial  he  has  appealed  to  this  court. 

The  trial  court  instructed  the  jury  that  the  minimum  punish- 
ment was  two  years,  and  the  maximum  punishment  ten  years. 
The  appellant  complains  of  this  as  error  because,  as  he  con- 
tends, the  minimum  punishment  is  one  year  and  the  maximum 
five  years. 

Article  5,  chapter  29,  section  1,  General  Statutes,  fixes  the  pun- 
ishment of  the  common  law  crime  of  burglary  at  confinemeot  in 
the  State  penitentiary  not  less  than  two  nor  more  than  ten  years. 

The  crime  of  burglary  at  common  law  consists  in  breaking  and 
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entering  a  mansion  house  in  the  night  time,  with  intent  to  com- 
mit a  felony,  and  the  term  mansion  house  includes  all  outbuild- 
ings which  are  parcel  thereof,  though  they  are  not  contiguous  to 
it.  All  buildings  within  the  same  common  fence  and  used  by 
saofie  family  are  considered  as  parcel  of  the  mansion.  If  they 
are  separated  from  the  mansion  house,  and  are  not  within  the 
same  common  fence,  though  occupied  by  the  same  family  aK 
parcel  thereof,  then  it  is  a  question  for  the  jury  to  determine 
from  the  evidence  whether  they  are  parcel  of  the  mansion  house. 

It  is  clear  that  the  facts  charged  in  the  indictment  do  not  con- 
stitute the  crime  of  burglary  at  common  law.  It  is  also  clear 
that  the  facts  charged  do  not  constitute  the  crime  mentioned  in 
the  fourth  section  of  said  article.  The  crime  therein  mentioned 
consists,  among  others  mentioned,  *'in  feloniously  breaking  any 
dwelling  house,  or  any  part  thereof,  or  any  outhouse  belonging 
to,  or  used  with,  anv  dwelling  house,  and  feloniously  *  taking' 
away  anything  of  value,''  etc. 

But  the  crime  charged  does  not  fall  within  that  class  of  crimei$ 
denounced  by  section  4,  article  6,  chapter  29,  General  Statutes, 
the  punishment  of  which  is  fixed  by  confinement  in  the  State 
penitentiary  not  less  than  one  nor  more  than  five  years,  at  the 
discretion  of  the  jury. 

We  think  that  the  trial  court  should  have  instructed  the  jury 
under  this  section  of  the  statuto,  and  not  under  either  section  of 
the  fifth  article. 

The  judgment  overruling  the  appellant's  motion  for  a  new  trial 
is  reversed  and  the  case  remanded,  with  directions  to  grant  a 
new  trial,  and  for  further  proceedings  consistent  with  this  opin- 
ion. 


DARTER  v.  COMMONWEALTH. 

(Filed  June  Ifi,   1H87— Not  to  be  reported.) 

An  indictment  for  breakinfc  into  a  railroad  car  with  intent  to  Rteal  there- 
from is  not  f?ood,  either  under  the  Ftatute  or  at  common  law,  unless  it  states 
that  the  car  was  in  the  possessiOD  of  or  owned  by  another  than  the  accused, 
fcivinff  hifl  name,  or  stating  that  It  is  unknown  to  the  grand  jury,  so  as  to 
negative  the  right  of  the  accused  to  enter. 

Botts  &  Cockrill  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Barren  Circuit  ('ourt. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  statute  provides  that  "any  person  who  shall  forcibly  break 
and  enter  into  any  railroad  depot,  car  factory,  station  house^ 
railroad  car  or  express  car,  with  intent  to  kill  or  rob  any  person 
tiierein,  or  to  steal  property,  money  or  anything  of  value  there- 
from, shall  be  deemed  guilty  of  felony,  and  punished  by  confine- 
ment in  the  penitentiary  not  less  than  two  nor  more  than  ten 
years." 

The  indictment  against  the  appellant,  following  the  language 
of  the  statute,  charges  the  appellant  witli  unlawfully,  forcibly 
and  feloniously  breaking  open  and  efttering  a  railroad  car,  with 
the  intention  to  steal  therefrom,  etc.,  on  the  Glasgow  branch  of 
the  Louisville  &  Nashville  road,  at  the  depot  near  the  town  of 
Glasgow,  contrary  to  the  statute  in  such  cases  made  and  pro- 
vided. 

September  15,  1887-3  ^^^^^^  ,^  Google 
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A  conviction  was  had  under  this  indictment,  and  a  motion 
made  in  arrest  of  judgment,  the  counsei  for  the  appellant  insist- 
ing that  the  statements  contained  in  it  constitute  no  offense 
under  the  statute  or  at  common  law,  and  this  is  the  only  ques- 
tion presented.  It  seems  to  us  the  indictment  is  fatally  defective. 

It  is  generally  correct  to  follow  the  language  of 'the  statute 
when  it  specifies  the  offense,  and  by  its  terms  makes  the  offense 
complete.  This  offense  is  complete  when  the  breaking  is  estab- 
lished, and  the  intention  to  steal  therefrom  shown,  if  it  further 
appears  that  the  car  was  the  property  of  another  than  the  ac- 
cused, or  that  he  had  no  right  to  enter.  An  averment  to  the  effect 
that  the  car  belonged  to  the  L.  &  N.  Kailroad  Company,  or  to 
some  person  unknown  to  the  grand  jury  other  than  the  accused, 
would  have  cured  the  defect  under  tlie  statute  punishing  those 
for  forcibly  breaking  into  outhouses,  railroad  stations,  depots, 
railroad  cars,  and  with  the  intention  to  steal,  but  an  averment 
only  that  a  building  or  car  was  forcibly  broken  open  and  entered 
into  at  or  near  Glasgow  or  Glasgow  Station  by  the  accused,  with 
the  intention  to  steal,  charges  no  offense. 

It  migl}t  have  been  his  own  store  or  car,  or  his  right  to  enter 
unrestricted,  and,  therefore,  it  should  have  been  alleged  that  it 
was  in  the  possession  of  or  owned  by  another,  giving  his  name, 
or  stating  that  it  was  unknown  to  the  grand  jury,  so  as  to  nega- 
tive the  right  of  the  accused  to  enter.  This  same  statute  pro- 
vides "that  if  any  one  shall  forcibly  break  and  enter  a  car,  with 
the  intent  to  kill  or  rob  any  person,"  lie  shall  be  punished.  Now 
it  is  manifest  that  an  indictment  charging  that  the  accused  broke 
and  entered  the  car,  with  the  intention  to  rob  a  person  therein, 
without  stating  who,  or  that  the  name  was  unknown  to  the  grand 
jury,  and  nothing  more,  would  be  insufficient. 

The  accused  must  have  some  notice  that  he  may  appear  and 
defend,  so  when  a  judgment  is  rendered  it  will  be  a  bar  to 
another  proceeding.  Who  was  it  the  accused  intended  to  rob? 
Whose  car  did  the  accused  enter? 

A  statute  making  it  a  felony  to  forcibly  enter  a  barn,  with  the 
intention  to  steal,  under  it  an  Indictment  charging  A  with  forc- 
ibly ,enterhig  a  barn  at  or  near  the  railroad,  or  at  or  near  Glas- 
gow, would  be  bad  on  demurrer.  An  'indictment  must  show 
what  offense  has  been  committed,  and  as  no  offense  is  stated  in 
this  case  the  judgment  of  conviction  is  reversed  and  cau.se  re- 
manded, with  directions  to  set  aside  the  verdict  and  dismiss  the 
indictment. 

The  remedy  for  the  State  is  to  refer  the  case  to  the  grand  jury 
if  further  steps  are  taken. 


ESTKP  V.  COMMONWEALTH. 

(Filtd  June  18,  1887.) 

1.  Self-defense— Where  one  who  is  assailed  in  his  own  bouBe  believes,  and 
has  reasonable  grounds  to  believe,  that  his  assailant  is  about  to  take  his  life, 
or  infliot  fgivat  bodily  harm  upon  bfip,  he  has  the  right  to  defend  himself 
then  and  there,  and  is  not  required  to  escape  from  his  own  dwelling  bouse. 

3.  D.'fense  of  one's  family— As  the  defendant's  wife  had  been  unlawfully 
assaulted  with  a  rock,  and  was  being  beacen  in  his  own  house,  he  bad  the 
rijrht  to  go  to  her  rescue  and  defense,  and  if,  by  force  or  threats,  the  hus- 
band of  her  assailant  endeavored  to  prevent  him.  he  had  the  right  to  oppose 
force  to  force;  and  if  he  at  the  time  believed,  and  had  reasonable  grounds  to 
believe,  his  wife  was  in  immediate  danger  of  losing  her  life  or  BafferiDR 
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^reat  bodily  harm,  he  had  the  right  to  use  whatever  reasonable  means  were 
Deoessarj,  or  reasonably  appeared  to  him  to  be  necessary,  to  rescue  or  defend 
)ier,  even  to  taking  the  life  of  the  husband  of  her  assailant ;  and  the  jury 
should  have  been  so  instruoted. 

Connelly  &  Cline  and  R.  T.  Burns  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  being  indicted  for  the  murder  of  Martin  Scarberry, 
brother  of  his  wife,  was  convicted  of  manslaughter,  the  homicide 
T>ccurring,  according  to  the  testimony,  under  the  following  cir- 
t5umstances: 

The  residence  of  the  two  were  not  much  more  than  one-quarter 
t)f  a  mile  apart,  and  on  the  day  of  the  killing  the  wife  of  the  de- 
ceased, leaving  him  a  short  distance  from  it,  went  alone  into  the 
tlwelling  house  of  appellant  where  he,  his  wife,  and  others  were, 
*nd,  without  speaking  to  any  of  them,  seized  a  tin  cup,  where- 
upon appellant's  wife  said  to  her  she  took  a  good  deal  of  author- 
ity there,  to  which  she  replied  that  she  took  enough  to  get  her 
things,  and  would  also  take  her  tea  kettle,  and  the  other  then 
told  her  to  take  her  things;  get  out  of  the  house  and  stay  out. 
"She  did  then  go  out,  but  soon  returned  with  a  rock  under  her 
»pron,  took  a  seat  and  remarked  she  intended  to  stay  there  an 
hour  for  aggravation. 

The  two  women,  between  whom  there  appears  to  have  been  ill 
feeling,  then  renewed  the  quarrel,  but  what  was  said  by  them 
tloes  not  appear.  While  they  were  thus  engaged  the  deceased 
rapidly  approached  the  house,  having  rocks  in  his  hands,  but 
when  hear  to  it  he  sat  down  on  a  log,  and,  after  sitting  there  a 
moment,  lie  sprang  into  the  house,  and,  jumping  up  two  or  three 
times,  said  with  an  oath,  having  the  rocks  still  in  his  hands,  he 
was  the  best  man  who  ever  jumped  into  that  house.  Thereupon 
his  wife  threw  the  rock  she  had  under  her  apron  at  the  wife  of 
Bppellant,  which  struck  the  wall  of  the  house  near  her  head. 
The  two  women  then  clinched  each  other  and  fell  upon  the  floor, 
the  wife  of  the  deceased  having  the  advantage,  commenced  to 
beat  the  other  in  the  face  with  her  fist.  Appellant,  who  does  not 
appear  from  the  testimony  to  have  previously  said  or  done  any- 
thing, then  went  up  to  the  deceased,  and,  putting  his  hands  on 
his  shoulder,  said:  "Martin,  old  brother,  you  take  your  wife  out 
T>f  here,  and  I  will  take  care  of  mine,  and  let  us  have  no  fuss; 
peace  is  the  best  thing,''  to  which  the  deceased  replied,  with  an 
t)ath,  he  had  come  there  for  satisfaction,  and  was  going  to  have 
It.  He,  in  that  connection,  in  the  language  of  the  witness,  asked 
appellant  "about  some  talk,"  in  reply  to  which  the  latter  said 
"'he  had  not  had  it,''  and  asked  if  that  would  not  satisfy  him, 
but  the  deceased  again  said  he  had  come  there  for  satisfaction, 
and  was  going  to  have  it.  Appellant  then  started  as  if  going  to 
part  the  women,  who  were  still  fighting,  when  the  deceased 
poshed  him  back,  saying:  "G— d  d— n  you,  stand  back,  or  I  will 
kill  the  last  G— d  d— n  one  of  you."  A  woman  prosent  testifies 
that  she  also  started  to  part  the  women,  but  was  likewise  shoved 
back  by  the  deceased,  who  then  threw  up  his  right  hand,  <«till 
having  the  rocks,  and  was  at  that  time  shot  by  appellant  with  a 
pistol,  the  ball  entering  his  back,  as  the  witnesses  say,  where  the 
vuspenders  crossed,  and  from  the  effects  of  the  shot  he  died  in  a 
few  days.     The  two  women  continued  to  fight  after  the  shot  was. 
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flred  until  parted  by   appellant  and   the   woman  who  had  before- 
attempted  to  do  it. 

The  evidence  shows  that  the  deceased  was  the  best  man  in  the- 
neighborhood  as  to  physical  strength,  and  his  character  for 
violence  was  bad. 

As  the  jury  alone  have  the  right  to  judge  of  the  weight  to  be 
given  to  the  evidence  and  the  credibility  of  the  witnesses,  the 
only  question  before  us  is  whether  the  lower  court  properly  and 
fully  instructed  as  to  the  law  applicable  to  the  case. 

In  the  third  instruction  it  is  made  a  condition  of  the  right  of 
appellant  to  take  the  life  of  the  dpoeased;  that  Ue  had  no  other 
safe,  or  apparently  safe,  means  of  escape  from  the  impending 
danger  to  himself.  The  instruction  in  that  particular  is  errone- 
ous and  misleading,  for  it  implied  a  duty  of  appellant  to  escape, 
even  by  leaving  his  own  dwelling  house,  which  had  been  entered 
by  the  deceased  in  a  lawless  manner,  and  with  what  was  equiv- 
alent to  a  threat  of  violence  to  the  inmates,  whereas  he  was  not 
required  to  leave  it,  but  had  the  right  to  stand  his  ground  and 
defend  himself  as  well  as  the  inmates  of  his  house. 

In  the  fourth  instruction  the  right  of  the  appellant  to  stand  and 
defend  himself  is  made  to  depentl  upon  the  fact  that  the  deceased 
had  sought  him  out  for  the  purpose,  and  with  the  intent,  to  kill 
him,  or  inflict  great  bodily  harm,  and  was,  when  the  fatal  shot 
was  fired,  manifesting  an  intention  to  commence  the  attack. 

No  such  conditions  are  or  should  be  annexed  to  the  right  of  a 
person  to  defend  himself  when  assaulted  in  his  own  dwelling 
house,  nor  is  he  in  any  case  required  to  retreat  therefrom  to 
avoid  his  assailant,  but  if  he  believes,  and  has  reasonable  grounds 
to  believe,  one  is  about  to  take  his  life,  or  inflict  great  bodily 
harm  upon  him  in  his  own  dwelling  house,  he  has  the  right  to 
defend  himself  then  and  there,  and  is  not  required  to  escape 
therefrom. 

Instruction  No.  2,  asked  by  appellant  and  refused  by  the  court, 
it  seems  to  us  is  even  less  favorable  to  the  appellant  than  he  waa 
entitled  to  have  it.     It  is  as  follows: 

*'If  they  believe  from  the  evidence  that  at  the  time  of  the  diflft- 
culty  the  wife  of  the  deceased  was  making  an  assault  upon  the 
wife  of  the  defendant,  and  that  the  deceased  was  present,  aiding 
and  abetting  his  said  wife  In  making  said  assault,  and  thattlie 
defendant  believed,  and  had  reasonable  grounds  to  believe,  tiiat 
death  or  ^reat  bodily  Imrm  was  then  about  to  he  inflicted  upon 
his  wife,  he  had  a  right  to  use  all  necessary  means  to  piorect  his 
wife,  even  to  slaying  the  deceased." 

We  are  unable  to  perceive  upon  what  ground  the  lower  court 
refused  that  instruction,  for  the  defendant  was  certainly  entitled 
to  an  instruction  embodying  substantially  the  principle  contained 
in  it. 

It  certainly  could  not  have  been  upon  the  supposed  want  of 
evidence  thiit  the  deceased  did  aid  and  incite  his  wife  in  making 
the  assault,  for  she  did  not  throw  the  rock  with  which  she  had 
armed  heiself  until  the  deceased  had  forcibly  and  violently 
entered  the  house,  similarly  armed,  and  obviously  with  hostile 
intent. 

Moreover,  when  appellant  requested  him  to  take  his  wife  away 
that  there  might  be  peace  he  refused  to  do  so,  and  even  with 
force  prevented  appellant  from  separating  the  two  women,  but 
in  our  opinion  it  was  not  necessarj'  that  the  deceased  should 
have  aided  and  abetted  his  wife  in  making  the  first  assault  with 
the  rock  upon  the  wife  of  appellant  in  order  to  give  to  the  latter 
the  right  to  rescue  his  wife  from  her  assailant,  and  defend  her^ 
against  further  violence.    His  wife  having  been  unlawfully  as— 
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-faulted  with  a  rock,  and  then  being  beaten  in  his  own  house,  he 
had  the  iinauestionable  and  unconditional  right  to  go  to  her 
rescue  and  defenfie,  and  if,  by  force  or  threats,  the  deceased  en- 
xleavored  to  prevent  him,  he  had  the  right  to  oppose  force  to 
force,  and  if  he,  at  the  time,  believed,  and  had  reasonable 
grounds  to  believe,  his  wife  was  in  immediate  danger  of  losing 
her  life,  or  suffering  great  bodily  harm,  he  had  the  right  to  use 
whatever  reasonable  means  were  necessary,  or  reasonably  ap- 
peared to  him  to  be  necessary,  to  rescue  or  defend  her,  even  to 
taking  the  life  of  the  decease\l. 

For  the  errors   indicated    the   judgment   is   reversed    for  a  new 
trial  and  further  proceedings  consistent  with  this  opinion. 


PARRTSH,  Ac.  v.  PARRISH'S  TRUSTEE. 

(Filed  June  18,  1887.) 

GoDKtrnction  of  devise— Under  the  provisions  of  the  will  coTistrned  in  this 
^t^se  the  widow  of  the  testator  is  entitled  to  the  whole  estate  durinfE  the 
time  she  remains  a  widow,  or  until  the  testator's  son  arrives  at  the  a^e  of 
liwentyone  years,  the  remainder  in  fee  to  thn  son,  -subject,  however,  to  be 
-defeated  in  case  of  his  death  without  children  or  grandchildren,  in  which 
-event  it  goes  to  the  widow.  But  whether  the  estate  devised  to  the  son  he  an 
-absolute  fee,  or,  as  the  court  thinks  it  is,  a  defeasible  fee,  bis  children  can 
Id  no  event  take  any  interest  therein  as  devisees  under  the  will  of  their 
grandfather. 

J.  M.  Benton  for  appellants. 

B.  F.  Buckner,  Geo.  B.  Nelson  and  W.   M.  Beckner  for  appellee. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  ttie  court  by  Judge  Lewis. 

D.  N.  Parrish,  the  only  son,  and  T.  A.  Parrish,  the  widow  of 
D.  W.  Parrish,  deceased,  having,  by  a  joint  deed,  conveyed  cer- 
tain property  claimed  by  them  under  the  will  of  the  decedent  to 
appellees,  W.  B.  and  G.  B.  Nelson,  in  trust  for  the  payment  of 
their  debt.s,  the  assignees  instituted  this  action  for  the  purpose 
of  obtaining  a  judicial  construction  of  the  will.  Charles  S.  Par- 
rish, the  infant  child  of  D.  N.  Parrish,  being  made  a  defendant, 
and  the  lower  court  having  adiudged  that  the  infant  defendant 
had  no  estate  under  the  will,  he,  by  his  guardian  ad  lit^m,  ap- 
peals to  this  court.  After  having  in  his  will  made  devises  of 
specific  personal  property  to  his  son,  who  was  at  Ihe  time,  1877, 
■an  infant,  and  to  his  widow,  and  made  provision  for  the  educa- 
tion of  his  son,  riie  testator  proceeds  as  follows: 

'*The  whole  of  the  residue  of  my  estate,  not  herein  specifically 
-j^iven  to  my  wife  and  son,  I  give  to  my  wife  for  and  during  the 
time  she  may  remain  my  widow,  or  until  my  son  shall  arrive  at 
the  age  of  twenty-one  years,  wliichever  shall  happen  first. 

**From  and  after  my  son's  attaining  his  majority,  or  the  mar- 
riage of  my  wife,  if  she  shall  marry,  she  is  to  have  such  portion 
•onlv  of  my  estate  as  is  specifically  bequeathed  to  her  in  the  sec- 
ond clause  of  this  will,  and  such  portion  of,  and  interest  in,  the 
l>a]ance  of  my  estate  as  the  law  gives  to  a  widow  by  the  way  of 
slower  and  distribution,  and  my  son  is  to  have  the  balance  of  my 
•estate  in  fee  simple.  Upon  the  arrival  of  my  son  at  the  age  of 
twenty-one  years  he  is  to  have  five  hundred  dollars  in  addition 
"to  the  specific  legacies  hereinbefore  mentioned.     The  whole  baU 
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anee  of  the  estate  herein  devised  to  him  may,  in  the  discretion  of 
my  wife,  or,  in  the  event  of  her  marriage  before  he  attains  the 
age  of  twenty-one  years,  of  his  guardian,  be  placed  under  his 
control,  and  shall  be  when  he  shall  have  attiiined  the  age  of 
twenty-five  years. 

'* Subject  to  the  interest  devised  by  this  will  to  my  wife,  I  give 
the  whole  of  my  estate  to  my  son,  Dabney  Nelson  Parrish,  but 
should  he  die  without  lawful  children  or  grandchildren  living  at 
the  time  of  his  death,  then  in  that  event  the  whole  of  the  estate 
devised  to  him  is  to  go  and  belong  to  my  wife." 

The  only  theory  upon  which  i  Jharles  S.  Parrish,  the  infant 
child  of  D.  N.  Parrish,  or  any  other  children  he  may  have,  could 
claim  any  interest  under  this  will  is  that  D.  N.  Parrish  takes 
thereunder  only  a  life  estate,  and  that  upon  his  death  such  of 
his  children  or  grandchildren  as  may  survive  him  will  be  entitled 
to  a  remainder  interest,  not  as  his  heirs  at  law  or  devisees,  but 
under  the  will  of  their  grandfather. 

It  seems  to  us  clear  that  the  testator  did  not  intend  to  give  I). 
N.  Parrish  merely  a  life  estate.  On  the  contrary  his  language 
is:  *'My  son  is  to  iiave  the  balance  of  my   estate  in  fee  simple.'* 

It  is  equally  clear  that  under  the  will  he  does  not  take  an  ab- 
solute fee,  for  the  language  is  plain  and  unambiguous  that  if  he 
should  die  without  lawful  children  or  grandchildren  living  at 
the  time  of  his  death,  in  such  event  the  whole  of  the  estate  de- 
vised is  to  go  to  and  belong  to  the  testator's  wife.  Nor  can  the 
time  of  his  death  be  fairly  made  to  refer  to  either  the  lifetime  of 
the  testator  or  the  period'  between  the  death  of  the  testator  and 
the  time  of  the  son  arriving  at  the  age  of  twenty-five,  for  it  could 
not  have  been  contemplated  that  in  the  course  of  nature  the  soa 
would  die  before  the  age  of  twenty-five  leaving  grandchildren. 

According  to  the  only  construction  that  can  be  properly  put 
upon  tlie  will  the  widow  was  given  the  whole  estate  during  the 
time  she  remained  a  widow,  or  until  the  son  arrived  at  Ihe  age 
of  twenty-one  years,  the  remainder  in  fee  to  the  son,  subject, 
however,"  to  be  defeated  in  case  of  liis  death  without  children  or 
grandchildren,  in  which  event  it  goes  to  the  widow. 

But  whether  ihe  estate  devised  to  I).  N.  Parrish  be  an  abso- 
lute, or,  as  we  think  it  is,  a  defeasible  fee,  his  children  can,  in 
no  possible  event,  take  any  interest  therein  as  devisees  under  the 
will  of  their  grandfather. 

As  the  widow  and  son  of  the  testator  unite  in  the  conveyance 
to  appellees,  they  have  acquired  an  absolute  and  indefeasible  title 
to  the  property  conveyed,  or  at  least  so  much  of  it  as  was  de- 
vised by  the  testator,  D.  W.  Parrish. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


HUMPHREY  v.  WHITE,  &c. 

(Filed  March  16,  18S7.) 

1.  Bills  of  exoeptioDS— Under  the  present  Code  of  Praotioe.  where  the  judge^ 
has  refused  to  sign  the  bill  of  exceptions,  or  the  verdict  is  assailed  on  the- 
ground  that  it  is  not  supported  by  the  evideoce,  the  appellate  court  will  uot 
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set  aside  the  verdict  nnless  the  evideoce  is  stated  in  full  in  the  bill  of  ex- 
cept Iods. 

in  this  case  the  bill  of  ozneptions,  in  statini;;  the  testimony  of  the  several 
witnesses,  gives  the  name  of  the  witness,  and  in  each  instance,  except  one, 
states  that  he  "t(>9tified  In  substance."  At  the  close  of  the  bill  it  is  stated : 
"This  was  all  the  evidence  in  the  case."  Held— That  it  appears  that  the 
testimony  is  not  stated  in  full,  and  the  court  can  not,  thei*efore,  consider 
whether  the  verdict  is  sustained  by  the  evidence. 

2.  The  verdict  in  this  case,  although  Informal  and  irregular,  showed  that 
the  plaintiff  was  not  entitled  to  recover,  and  was,  therefore,  sufficient  to  au- 
thorize a  judgment  for  defendants. 

Wm.  B.  Noe  for  appellant. 

Jep.  C  John.son  for  appellees. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Waicl. 

Appellant  Humphrey  sued  J.  VV.  White,  sheriff,  and  his  deputy, 
and  the  plaintiff  in  an  attachment  in  the  hands  of  the  otticers, 
and  under  which  tliey  were  acting:  at  the  time  of  tlie  allej^ed  in- 
jury, or  damage  he  claimed  to  have  sustained  by  reason  of  tlie 
levy  and  seizure  of  his  property  to  pay  tlie  debts  of  James  Nof-, 
sin(?er.  tlie  defendant  in  the  attachment. 

Humplirey  claimed  to  have  bougijt  the  property  from  Nof sin- 
ger a  short  time  before  it  was  seized  by  the  officer,  and  his  title 
and  ownership  were  denied. 

The  issue  joined  was  whether  it  was  tlie  property  of  Humphrey 
or  Nofsinger  at  the  time  of  the  levy.  The  jury  returned  tliis  ver- 
dict: 

**We,  the  jury,  find  for  S.  W.  Rhoades,  the  defendant,  $4H.25. 
this  being  Nofsinger's  one-fourtli  interest  in  tlie  Whittier  crop  of 
tobacco.^* 

Upon  which  verdict  the  court  rendered  a  judgment  dismissing 
the  petition. 

It  is  insisted  that  the  verdict  is  not  responsive  to  tlie  issue,  and 
was  not  sufficient  to  authorize  tlie  judgment.  That  the  verdict 
is  informal  and  irregular  is  manifest,  but  it  finds  for  one  of  the 
defendants,  and  finds  tliat  the  tobacco  in  cc»ntest  was  tlie  prop- 
erty of  Nofsinger.  This  being  so,  the  plaintiff  could  not  recover. 
We  think  the  verdict,  if  correctly  reached,  sufficient  to  sustain  the 
judgment. 

The  only  ground  upon  which  the  verdict  is  assailed  is  that  it 
is  contrary  to  the  evidence. 

The  Code  of  1H54,  as  it  is  called,  provided  as  follows: 

** Section  365.  No  particular  form  of  exception  is  required.  The 
exception  must  be  stated  with  so  much  of  the  evidence  as  is  nec- 
essary to  explain  it  and  no  more,  and  the  whole  as  briefly  as  pos- 
sible.*^'' 

Under  the  rule,  even  before  the  ('ode  (Norton  v.  Sanders,  1 
Dana,  14),  as  well  as  under  the  Code,  it  was  necessary  that  the  bill 
of  exceptions  should  show  that  it  contained  all  the  evidence 
given  on  the  trial  below  before  the  appellate  court  could  reverse 
on  the  ground  thit  the  verdict  was  contrary  to  the  evidence. 
(Bracken  County  Court  v.  Robertson  County  Court,  (?  Bush,  774.) 

The  Code  of  1877,  as  it  is  called,  by  subsection  2  of  section  885 
provides: 

•*Tf  the  judge  refuse  to  sign  the  bill  of  exceptions  as  presented, 
or  if  the  party  wish  to  appeal  upon  the  ground  that  the  verdict 
i8  not  sustained  by  the  evidence,  it  shall  be  stated  in  full,  and 
the  bill  of  exceptions  presented  to  the  judge.'' 
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The  bill  of  exceptions  in  this  case  shows  that  fifteen  witnesses 
testified  on  the  trial  below,  and  as  to  all  of  them  except  one  the 
plaintiff,  the  bill  says,  giving  name  of  witness,  **  being  duly 
sworn,  testified  in  substance,''  or**testifled  in  substance/'  The 
bill  does  not  give  the  testimony  of  any  of  the  w^itnesses  in  full, 
as  required  by  the  Code,  except  the  plaintiff. 

Tt  is  true  that  tlie  bill  recites,  at  the  close  of  the  evidence  in- 
tro'Juced  by  piantiff,  **this  was  all  the  testimony  in  chief  intro- 
<luced  by  the  plaintiff,''  and  at  the  close  it  says,  *'this  was  all 
the  evidence  in  the  case." 

These  recitals,  or  some  other  having  the  like  effect,  were  nec- 
essary under  the  old  rules  of  practice  and  the  Code  of  1854,  and 
are  not  sufficient  to  show  a  compliance  with  the  Code  of  1877,  in  the 
face  of  the  repeated  statements  that  the  substance  Qf  the  evi- 
dence is  given,  unless  it  can  be  maintained  that  the  Code  of  1877 
did  not  change  the  law. 

We  think  the  Code  of  1877  changed  the  law,  both  by  allow^ing 
the  bill  of  exceptions  in  many  cases,  as  provided  in  subsection  1 
ef  section  365,  to  summarize  or  state  the  substance  of  the  evi- 
dence, and  by  providing,  in  the  subsection  named  above,  that 
the  evidence  should  not  be  stated  in  substance  or  by  summar- 
ization, but  in  full. 

It  was  intended  that  the  appellate  court  should,  in  the  classes 
named  in  subsection  2,  test  the  verdict  by  the  very  evidence 
heard  by  the  J«ry,  as  nearly  as  possible  for  it  to  be  written  down, 
and  that  the  verdict  should  not,  in  case  the  judge  refused  to 
sign  the  bill,  or  in  case  the  verdict  was  assailed  on  the  ground 
that  it  is  not  sustained  by  the  evidence,  be  set  aside  by  the  ap- 
pellate court  without  having  before  it  in  full  the  evidence  heard 
by  the  jury.  The  difference  between  the  effect  of  a  bill  made  up 
by  bystanders,  or  by  the  judge  who  presided  at  the  trial,  which 
gives  only  the  substance  of  what  the  witnesses  said,  from  one 
which  gives  the  evidence  in  full,  is  apparent,  and  we  must, 
therefore,  conclude  that  the  legislature,  by  the  new  and  much 
more  comprehensive  language,  intended  to  make  the  change, 
and  to  say  what  it  meant  and  mean  what  it  said. 

For  the  rea.sons  stated  we  do  not  feel  authorized  to  consider 
whether  the  verdict  is  flagrantly  against  the  evidence,  and  the 
judgment  must  be,  and  is,  therefore,  affirmed. 
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SUPERIOR  COURT  ABSTRACTS. 


TAYLOR  V.  DENNY. 

t*i]ed  Jane  1, 1887.    AppQAl  from  O^en  Circuit  Court.    Opiuiou  of  the  court 

by  Jnd|i;n  Barbour,  afflmilDf^. 

Conversion  of  property  in  custody  of  court— D.,  having  had  an  execution 
^Salnat  F.  levied  upon  a  lot  of  tobacco  alleged  to  be  held  by  F.  jointly  with 
T.,  brought  this  action  agaiust  F.  and  T.  for  the  enforcement  of  his  lien. 
It  appearing  from  T.  's  own  evidence  that  he  had,  after  the  institution  of 
the  suit,  sold  the  tobacco  for  more  than  enough  to  pay  the  execution,  a  per- 
lional  judgment  was  rendered  against  him  for  the  amount  of  the  execution. 
It  is  insisted  that  the  judgn^snt  is  erroneous  because  no  amendment  was 
filed  Bui9^gesting  the  conversion  of  the  tobacco  by  T. 

Held — That  while  perhaps  it  would  have  been  l)etter  for  the  plaintiff  to 
have  amended  his  pleadings  setting  up  the  conversion,  yet  as  T.  had  sold 
the  tobacco  in  contempt  of  the  court's  authority,  the  court  should,  without 
pleading,  have  ruled  him  to  pay  the  proceeds  of  the  sale  Into  court,  and,  as 
the  personal  judgment  is  no  more  prejudicial  that  the  rule  would  have  been, 
the  court  having  the  power  to  enforce  the  rule  by  personal  judgment,  T.  has 
no  right  to  complain. 

Evan  £.  Settle  for  appellant;  O.  B.  Hallam  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  JONES. 

^iled  June   1,  1887.     Appeal  from  Whitley  Circuit   Court.    Opinion   of  the 
court  by  Judge  Ward,  revert-ing. 

1.  Railroads— Killing  of  stock— The  paramount  duty  of  the  agents  in 
charge  of  a  train  is  to  look  to  the  safety  of  the  train  and  the  property  and 
lives  immediately  in  their  charge,  and,  to  do  this  duty,  they  must  keep  a 
lookout  on  the  track  ahead  of  the  train ;  subordinate  to  this  duty  they  must 
use  reasonable  care  to  avoid  injury  to  animals  straying  on  the  road. 

The  failure  to  present  this  idea  to  the  jury  was  a  prejudicial  error  in  this 
isase,  the  animal  killed  not  being  on  the  track,  but  at  the  side  of  it,  prior  to 
the  time  at  which  it  was  struck. 

2.  Same— As  the  mule  which  was  killed  was  in  charge  of  its  owner,  it  was 
his  duty,  as  soon  as  he  saw  the  danger,  to  have  taken  such  steps  to  have 
prevented  an  injury  as  any  ordinarily  prudent  man  would  have  taken,  and 
if  he  failed  to  do  so,  then  the  railroad  is  not  responsible  unless  the  engineer 
or  fireman  in  cliarge  of  the  train,  after  apprehending  the  danger  to  which 
the  mule  was  exposed,  failed  to  exercise  ordinary  care  to  prevent  the  injury. 

Wm.  Lindsay  for  appellant;  C.  W.  Lester  for  appellee. 

RAGAN  BROS.  v.  HITCHCOCK. 

^iled   June  7,  1887.    Appeal  from   Crittenden   Circuit  Court.    Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

Appellate  practice^Depositions  used  in  evidence  upon  the  trial  of  an  or- 
dinary action  can  not  be  considered  in  the  appellate  court  unless  identified 
by  an  order  of  court  or  embodied  in  the  bill  of  exceptions. 

In  this  case  the  bill  of  exceptions  shows  that  several  depositions  were  read 
nn  the  trial  which  are  not  embraced  in  it  or  identified  by  an  order  of  court. 
Held— That  the  court  can  not  consider  whether  the  verdict  is  sustained  by 
the  evidence,  or  whether  the  court  erred  in  admitting  evidence  and  in  giving 
or  refusing  instructions. 

John  W.  Blue  for  appellants. 
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MAXFIELD,  &o.  v.  LOVELACE.  &o. 

Filed  June  1,  1887.    Appeal  from  Campbell  Circuit  Court.    OpinloD  of  thft 
court  by  Presiding  Judge  Bowden,  affirming. 

1.  Bills  of  exceptions— As  the  bill  of  exceptions  In  this  case  does  not  state* 
the  plaintiffs'  evidence  in  full,  but  merely  what  counsel  agieed  it  conduced 
to  prove,  the  objection  that  the  verdict  is  not  6U8t<ained  by  the  evidence  can 
not  be  considered. 

2.  Prejudicial  error— Although  an  instruction  as  to  punitive  damages  may 
have  been  erroneous,  it  was  not  prejudicial,  as  it  is  clear  punitive  daroaKea 
were  not  given. 

Nelson  &  Washington  for  appellants;  E.  \V.  Hawkins  for  appellees. 

LOULSVILLE  &  NASHVILLE  R.  R.  CO.  v.  FERRELL. 

Filed  June   1,  1887.     Appeal  from    Nelson   Circuit  Court.    Opinion   of  the 

court  by  Judge  Ward,  affirming. 

1.  Burden  of  proof— As  the  defendant  would  have  been  entitled  to  a  ver- 
dict under  the  pleadings  if  no  evidence  had  been  introduced,  it  was  proper 
to  refuse  to  it  the  concluding  argument. 

9.  Bill  of  exceptions— There  can  be  no  reversal  for  an  error  in  giving  or 
refusing  instructions  unless  all  the  instructions  are  included  in  the  bill  of 
exceptions. 

In  this  cas»>,  as  instructions  given  on  motion  of  plaintiff  are  omitted  from, 
the  transcript,  the  clerk  stating  that  they  can  not  be  found,  none  of  the  in- 
structions can  be  considered. 

3.  Excessive  damages— Whether  the  damages  were  excessive  or  not  depends 
upon  the  criterion  by  which  they  were  found,  and  as  the  instructions  can 
not  be  considered.  It  can  not  be  said  that  the  criterion  was  improperly  fixed. 

Lyttleton  Cooke  and  Wm.  Lindsay  for  appellant:  J.  C.  Wickllffe  for  ap- 
pellee. 

SIMS,  &c.  V.  BANT  A,  &c. 

Filed  June  8,  1887.     Appeal  from  Nicholas  Circuit  Court.    Opinion  of  tha 
court  by  Judge  Ward,  affirming. 

1.  Arbitration  and  award— While  it  may  be  that  the  provisions  of  the  stat- 
ute which  regulate  arbitrations  and  awards  do  not  take  away  the  right  t<k 
submit  matters  of  dispute  to  arbitration  as  allowed  by  common  law,  yet  If 
the  parties  have  agreed  in  writing,  as  provided  by  the  statute,  the  presump- 
tion that  they  agreed  to  an  arbitration  with  reference  to  the  statute  should 
be  indulged  unless  there  is  something  in  the  mode  of  submission,  or  in  the 
agreement  Itself,  to  show  that  it  was  a  submission  under  the  rules  of  the 
common  law,  independent  of  the  statute,  and  the  award  should  be  set  aside 
if  it  does  not,  in  its  essential  features,  conform  to  the  statut<e. 

The  award  in  this  case  was  properly  set  aside,  as  the  arbitrators  were  not 
sworn,  failed  to  give  noticu  of  the  time  and  place  of  sittings,  and  heard  evi- 
dence in  the  absence  of  the  parties  in  interest. 

2.  Partnership— Partners  can  not,  in  the  absence  of  an  express  contract^ 
recover  compensation  for  services  in  attending  to  the  partnership  basiness. 

J.  P.  Norvell  for  appellants;  Thomas  Kennedy  for  appellees. 

HAFFEY  V.  LETCHER,  &c. 

Filed  June  8,  18^7.    Appeal  from  Henderson  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1.  Street  improvements— The  charter  of  the  city  of  Henderson  provides 
that  the  grading  and  paving  of  streets  shall  be  done  at  the  cost  of  owners  of 
lots  fronting  on  each  side  of  the  street,  except  that  the  sidewalk  is  to  be 
made  at  the  cost  and  expense  of  the  owners  of  the  lots  in  froqt  of  which  the 
sidewalk  is  built,  the  lot  owners  on  the  opposite  side  of  the  street  not  being 
chargeable  with  any  part  of  the  cost.  The  ordinance  under  which  the  im- 
provement in  this  case  was  made  directs  the  improvement  of  the  street 
proper  and  making  of  the  sidewalk  on  each  side  of  the  street  to  be  done  ta^ 


Digitized  by  VjOOQ IC 


ABSTRACTS.  281 

li(ether,  there  being  no  provision  for  a  separation  of  the  cost  of  the  two  im 
provements  so  that  the  cost  could  be  adjusted  as  is  contemplated  by  the- 
charter. 

Held —That  the  ordinance  is  invalid,  and  that  the  defect  was  not  cured  bjr 
the  contract  whereby  the  contractor  was  to  be  paid  more  for  the  work  done- 
on  one  side  of  the  street  than  for  that  done  on  the  other,  nor  was  it  cured  by 
an  apportionment  made  by  the  council  in  accordance  with  the  contract. 

2.  Same— The  power  of  fixing  the  grade  of  the  streets  to  be  improved  bein^ 
vested  by  the  charter  in  the  common  council,  they  had  no  right  to  delegate 
the  power  or  to  leave  the  grade  to  be  determined  by  the  grades  which  might- 
thereafter  be  made  upon  the  adjoining  or  adjacent  streets. 

8.  Same— The  contractor  has  no  cause  of  action  upon  his  contract  until  be^ 
has  completed  the  work  contracted  for.  The  fact  that  the  improvement  has- 
been  completed  in  front  of  the  lots  sought  to  be  subjected  does  not  give  the* 
oontraotor  a  right  of  action  against  the  owners. 

John  L.  Dorsey  and  M.  Merritt  for  appellant;  John  Young  Brown  and  W.. 
P.  D.  Bush  for  appellees. 

DUTY,  ADM'R  v.  BIGSTAFF. 

Filed  June  8,  1887.     Appeal  from  Bath  Circuit  Court.    Opinion  of  the  court 

by  Judge  Barbour,  affirming. 

Pleftding— If  the  answer  which  avers  that  the  note  Fued  on  had  been  set- 
tled and  paid  years  before  the  action  was  brought  was  uncertain  and  in- 
definite, it  could,  upon  motion  of  the  plaintiff,  have  been  made  certain  an* 
definite.  It  is,  therefore,  now  too  late  to  complain  for  the  first  time  that, 
the  an.swer  is  not  good  because  of  Its  indefinitenesf! 

R.  Gudgell  &  Son  for  appellant;  J.  J.  Nesbitt,  Young  &  White  and  \V.  H. 
Holt  for  appellee. 

EMISON,  &c.  V.  HINTON. 

Filed  June  8,  1887.    Appeal  from  Scott  Circuit  Court.    Opinion  of  the  court- 
by  Presiding  Judge  Bowden,  affirming. 

Actions— Damages— A  defeated  litigant,  honestly  asking  what  he  conceives; 
to  be  his  just  rights,  is  not  liable  to  his  adversary  for  collateral  and  inci- 
dental damage  caused  by  the  existence  of  the  litigation. 

Appellants  having  inherited  an  interest  in  land,  contracted  to  sell  andi 
convey  it  to- G.,  but  before  the  deed  was  made  or  the  purchase  money  paid., 
appellee  instituted  an  action  against  appellants,  seeking  to  subject  this  land. 
to  the  payment  of  a  debt  which  he  alleged  that  appellant's  ancestor  owed 
him.  That  litigation  having  been  decided  against  appellee,  O.  i  aid  the 
agreed  purchase  money,  but  j-efused  to  pay  the  interest.  Appellants  seek 
by  this  action  to  make  appellee  pay  its  equivalent  in  damages. 

Held— That  appellee   would   not  be   liable  even   if   actual  damage   were» 
alleged,  but  none  is  alleged,  Rince  the  uf^o  of  the  land,  which  it  is  to  be  pre- 
sumed appellants  had,  was  the  equivalent  of  the  interest. 
Geo.  E.  Prewitt  for  appellants;  Owens  &  Finnell  for  appellee. 

ADAMS,  &c.  V.  LANDRAM. 

Filed  June  8. 1887.    Ap{)eal  from  Owen  Circuit  Court.     Opinion  of  the  court 

by  Judge  Barbour,  reversing. 

Practice— Verdict- Judgment— In  an  action  by  a  personal  representative- 
against  the  devisees  for  the  settlement  of  the  decedent's  estate   the  appellee, 
an  attorney,  was  employed   by  appellants,  two   of  the  devi.sees,  to  protect 
their  interests  and  to  surcharge  settlements  made  by  the  personal  representa- 
tive.    After  a  judgment  determining  the  rights  of  the  parties  the  appelle»^ 
bad  the  court  to  award  him  a  rule  against  the  personal  representative  and 
the  appellants  to  show  cause  why  the  personal  representative  should  not 
pay  bioi  a  fee  of  $200  for  his  services.    There  being  an  issue  as  to  appellee *&. 
employment  and  as  to  the  amount  of  his  fee,  these  issues  were    l)y  agree- 
ment submitted  to  a  jury  for  trial,  and  the  jury  returned  the  following  ver- 
dict: "We,  of  the  jury,  find  for  the  plaintiff,  and  fix  the  amount  at  ind."" 


Digitized  by  VjOOQ IC 


J 


^88  ABSTRACTS. 

Upon  this  verdict  the  court  regdered  judgment  against  appellants  jointly 
for  the  amount  thereof.    Held— 

1.  The  court  had  jurisdiction  upon  notice  to  all  the  parties  to  rule  the  ad- 
ministrator to  pay  to  appellee  the'  fee  which  appellants  had  agreed  to  pay 
liim,  or,  in  the  absence  of  an  ag^reement,  a  fair  and  reasonable  coropensa- 
•tlon  for  his  services  rendered  for  Ihem  and  at  their  instance. 

2.  There  was  no  impropriety  in  the  court  submitting  the  issues  to  a  jury, 
the  submission  being  requested  by  both  parties,  and  certainly  after  making 
the  motion  for  the  submission,  and  entering  into  an  agreement  for  thatpur- 

.  pose,  appellants  should  not  be  heard  to  complain  that  the  court  did  what 
they  agreed  it  should  do. 

3.  It  was  error  to  render  a  joint  judgment  against  appellants,  since  there 
was  not.  and  could  not  have  been,  a  joint  undertaking.  One  of  the  appel- 
lants being  an  infant  his  guardian,  who  employed  appellee  for  his  ward, 
<30uld  not  have  bound  his  ward  to  pay  another's  part  of  the  fee.  As  the  ser- 
-vices  of  appellee  affected  each  of  the  appellants  alike,  they  should  each  pay 
A  like  amount. 

4.  Verdicts  are  to  be  favorably  construed,  and  if  It  can  be  inferred  from 
the  verdict  that  the  jury  have  found  the  point  in  issue,  it  is  the  duty  of  the 
-court  to  work  and  mould  it  into  form  according  to  the  real  justice  of  the 
•case. 

While  the  verdict  in  this  case  may  he  informal,  the  meaning  is  plain. 
K.  £.  Settle  for  appellant ;  J.  J.  Landram  for  appellee. 

KENTUCKY  CENTRAL  R.  R.  CO.  v.  McGINTY,  &c. 

:Filed  June  8,  1887.    Appeal  from  Clark  Circuit  Court.     Opinion  of  the  court 

by  Presiding  Judge  Bowden,  reversing. 

Railroads— Master  and  servont— Special  verdicts— A  father,  as  such  and  as 
lieir,  sued  appellant  to  recover  for  the  killing  of  his  son  while  in  its  employ. 
The  deceased,  who  was  employed  as  a  "water  boy,"  was  killed  in  attempt- 
ing to  operate  a  brake,  which  was  no  part  of  his  business.  The  jury  found 
■a  geiier!il  verdict  for  the  plaintiff,  and  found  specially  that  the  death  was 
<;Aused  by  the  willful  neglect  of  the  conductor  in  not  warning  the  boy  prop- 
<}rly  "in  regard  to  the  danger  of  operating  brakes.'"    Held— 

1.  As  the  boy  was  employed  in  a  business  that  did  noc  involve  handling 
brakes,  the  company  is  not  liable  for  an  injury  received  i)y  him  while  trying 
to  operate  them  unless  his  effort  to  do  so  was  by  the  procurement,  or  with 
the  consent,  of  the  employe  in  charge. 

2.  The  special  finding  must  be  regarded  as  specifying  all  that  was,  in  the 
opinion  of  the  jury,  willful  neglect,  and  is  equivalent  to  a  declaration  that 
there  was  no  willful  neglect  except  the  failure  to  admonish,  which  would  not 
be  even  ordinary  negligence  unless  by  reason  of  peculiar  facts  not  disclosed. 
TThe  special  findings  are,  therefore,  inconsistent  with  the  general  verdict, 
«nd  must  control. 

Breckinridge  &  Shelby  for  appellants. 

MrKEE  V.  HAYS. 
Filed  June  8,  1887.     Appeal  from  Christian  Circuit  Court.    Opinion  of  the 
court  by  Judge  Ward,  affirming. 

1.  Husband  and  wife— Necessaries— The  purchase  of  a  house  is  a  "neoes- 
usary"  within  the  meaning  of  section  2,  article  2,  chapter  52,  General  Stat- 
utes, if  the  purchase  is  reasonable,  considering  the  wife's  estate  and  rank 
in  society,  and  the  wife's  general  estate  may  be  subjected  to  the  payment  of 
41  note  ezecut'ed  by  her  and  her  husband  for  the  purchase  money. 

2.  In  an  action  against  a  widow  uptm  a  note  executed  by  her  and  her  hus- 
band during  coverture,  the  plaintiff  failed  to  allege  facts  showing  that  the 
note  was  for  "necessaries,"  and  asked  merely  fur  a  personal  judgment.  By 
•an  amended  petition  the  plaintiff  alleged  the  om it t-ed  facts,  and  asked  for 
the  sale  of  defendant  s  real  estate  to  satisfy  the  debt  sued  on.  The  period  of 
limitation  had  not  expired  when  the  original  petition  was  Died,  but  had  ex- 
pired when  the  amended  petition  was  filed.    Held— That  the  action  is  not 
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borred,  as  the  amended  petition  did  not  set  up  a  new  nause  of  action,  but,. 
simply  made  perfect  that  which  had  already  been  instituted. 
Petree  &  Downer  for  appellant ;  John  W.  McPherson  for  appellee. 

COMMONWEALTH  v.  THOMAS. 

Filed  June  15,  1887.    Appeal  from  Livingston  Circuit   Court.    Opinion  of 

the  court  by  Presiding  Judge  Bowden,  reversing. 

Commonwealth's  attorney s— Misconduct  in  office— It  is  the  official  duty  of 
a  Commonwealth's  attorney  to  abstain  from  all  acts  which  prevent,  or  ten  A 
to  prevent,  the  enforcement  of  n  judgment  of  conviction  which  he  has  ob- 
tained. It  is,  therefore,  official  misconduct,  for  which  he  may  be  punished ^ 
to  hire  an  agent  and  set  him  at  work  to  Iseep  the  defendant  out  of  the  way 
after  he  l'a«  been  convicted  and  fined,  po  tlie  bail  may  be  deprived  of  the 
benefit  provided  by  sertions  06  and  98  of  tbe  Criminal  Code,  and  the  State  of 
the  satisffiction  of  its  judgment. 

P.  W.  Hardin  and  J.  C.  Hodge  for  appellant;  J.  G.  Husbands  for  appellee. 

LINDSEY  V.  HAZLIP. 

Filed  June  15.  1887.    Appeal  from  Edmonson  Circuit  Court.     Opinion  of  the^ 

court  by  Judge  Barl)our,  affirming. 

Statute  of  frauds— Appellee,  by  a  written  contract,  leased  his  farm,  andr 
also  the  ferry  privilege  across  the  river  from  his  farm,  to  A.  for  ten  years^ 
the  lessee  agreeing  to  pay  him  one  third  of  the  crops  raised  on  the  farm,  and 
one-third  of  the  tolls  collected  on  the  ferry.  About  two  years  after  the  l>e- 
glnuing  of  the  lease  G.  agreed  with  A.  to  take  the  farm  and  ferry  and  run- 
them  under  the  latter's  contract  with  appellee.  Appellee  was  a  party  to 
this  arrangement,  and  consented  thereto  upon  condition  that  G.*would  give 
J.  as  security  tor  his  performance  of  the  contract.  To  all  of  this  G.  and  J. 
agreed,  and  for  that  purpose  signed  the  ori^tinal  contract  as  made  between, 
appellee  and  A.  Held— That  this  was  a  sufficient  writing  to  satisfy  the  re- 
quirements of  the  statute  of  frauds  so  as  to  bind  G.  and  J.,  although  they- 
were  nor.  named  as  parties  to  the  contract  which  they  signed. 

W.  £.  Settle  for  appellant;  P.  F.  Edwards  for  appellee. 

ELIZABETHTOWN,   LEXINGTON  &  BIG  SANDY  R.  R.  CO.  v. 
WATTS.  &c. 

Filed  June  15.  1887.    Appeal   from   Boyd   Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  New  trial  -The  verdict  having  been  returned  June  2,  a  motion  for  a 
new  trial  made  on  the  5th  of  June  was  too  late. 

2.  Railroads— The  fact  that  appellees  sold  to  appellant  the  land  upon  which 
to  build  its  road  did  not  give  appellant  the  right  in  the  building  to  disre- 
gard the  rights  of  appellees.  On  the  contrary,  it  is  to  be  presumed  that  it 
was  contemplated  by  the  parties  at  the  time  of  tbe  sale  and  purchase  of  the 
land  that  tbe  appellant,  in  the  building  of  its  road,  would  use  proper  care 
and  skill  to  prevent  unnecessary  injury  to  their  property. 

Appellees  aver  in  their  petition  against  appellant  that  they  are  the  owners 
of  a  parcel  of  land  in  front  of  which  appellant's  railroad  is  built;  that  the 
appellant  so  negligently  built  and  constructed  its  road  as  to  obstruct  the 
natural  flow  of  water  and  cause  its  precipitation  upon  their  lands  in  sue!) 
quantities  as  to  injare  the  grass  and  crops  and  interfere  with  the  ingress 
and  egress  to  the  property,  and  render  its  occupation  and  use  less  valuable. 
It  is  also  averred  that  the  land  on  which  the  railroad  is  bui^t  in  front  of  the 
property  of  appellees  was  sold  by  them  to  the  railroad  company  to  build  its. 
road  upon.    Held— That  the  petition  is  good. 

Moore  &  Brown  and  Breckinridge  &  Shelby  for  appellant;  K.  F.  Prichnrd 
and  Silas  Cobb  for  appellees. 

BRENNER  v.  COMMONWEALTH. 

Filed  June  15,  1887.    Appeal  from  Campbell  Circuit  Cour^.    Opinion'of  the- 
court  by  Judge  Barbour,  reversing. 
1.  Peddlers— Any  itinerant  person,  whether  a  citizen  of  this^State  or  some^ 
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•other  State,  who  peddles  goods,  wares  or  merchandise,  whether  the  product 
or  manufaoture  of  this  or  auother  State,  without  having  obtained  a  lioenss 
so  to  do,  is  subject  to  the  penalty  imposed  by  statute  for  peddling  without 
license. 

2.  Same— A  person  whose  business  it  is  to  make  weelcly  or  semi  weekly 
T^isite  to  his  customers  to  solicit  orders  and  deliver  goods  previously  ordered, 
is  neither  an  Itinerant  nor  a  peddler  within  the  meaning  of  the  statute. 

O.  W.  &  A.  T.  Root  for  appellant;  P.  W.  Hardin  for  appellee. 

MANN  V.  STOWERS. 

Filed  June  16,  1887.  Appeal  from  Pendleton  Circuit  Court.  Opinion  of  the 
court  by  Judge  Barbour,  affirming  on  original  and  reversing  on  cross  ap- 
peal. 

Res  adjudicata  applies,  except  in  special  cases,  not  only  to  points  uxmn 
"Which  the  court  was  actually  required  by  the  parties  to  form  an  opinion  and 
pronounce  judgment,  but  to  every  point  which  properly  belonged  to  the  sub- 
ject of  litigation  and  which  the  parties,  exercising  reasonable  diligence, 
cnight  have  brought  forward. 

In  an  action  by  a  cestui  que  trust  against  his  trustee  for  the  settlement  of 
the  trust  estate  there  was  reference  to  the  master  commissioner,  with  direc- 
tions to  make  a  full  and  complete  settlement,  taking  into  account  all  that 
had  passed  between  the  parties  pertaining  to  the  trust,  inclrding  what  the 
cervices  of  the  trustee  were  worth.  The  commissioner  reported  under  this 
reference,  but  in  his  report  allowed  the  trustee  only  a  per  cent,  on  the  money 
-actually  handled  by  him,  and  did  not  report  any  allowance  for  the  services 
of  the  trustee  in  renting  and  managing  the  trust  property.  A  judgment 
was  rendered  against  the  trustee  for  the  balance  found  due  by  him.  The 
trustee  by  his  action  seeks  to  recover  for  services  rendeied  by  him  in  renting 
»nd  managing  the  trust  property,  and  to  have  the  amount  set  ofi  against 
the  judgment  in  former  action.  Held— That  the  former  judgment  is  a  bar. 
John  H.  Barker  for  appellant;  L.  T.  Applegate  for  appellee. 

McDonald,  &c.  v.  bailey,  &c. 

Filed  June   15,  1887.     Appeal  from   Clark   Circuit  Court.     Opinion   of  the 

court  by  Presiding  Judge  Bowden,  reversing. 

Decedents'  estates— Where  the  executor  brings  all  the  devisees  and  legatees 
before  the  court  and  asks  a  sale  of  property  specifically  devised  in  order  to 
pay  debts,  it  is  erroneous  to  order  the  sale  of  the  personal  property  be- 
queathed, and  to  turn  the  legatee  over  to  an  action  for  contribution.  The 
«ourt  should  first  ascertain  how  much  money  is  to  be  raised ;  then  the  value 
of  each  separate  devisee;  each  devisee  by  an  interlocutory  order  should  be 
permitted  to  pay  into  court  his  ratable  share  thus  ascertained  and  declared, 
and  if  anv  devisee  falls  to  pay  when  thus  called  on  his  devise  should  be  sold 
to  raise  his  part.  If  any  devise  is  insufficient  to  pay  its  part,  the  deficit 
must  be  re -assessed. 

It  was  error  in  this  case  to  order  a  sale  of  certain  legacies  to  pay  all  debt«. 

B.  F.  Buckner  for  appellants;  James  F.  Winn  for  appellees. 
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FULTON,  Ac.  V.  SHORT  ROUTE  RAILWAY  TRANSFER 

CO.,  &c. 

(Filed  May  21,  1887.) 

1.  Elevated  railroads— A  oonipany  chartered  to  build  "a  railroad"  merely 
baH  the  rljjcht  to  elevate  it  wherever  the  character  of  the  country  makes  it 
either  convenient  or  essential  to  do  so. 

2.  Same— An  amended  charter  of  a  railroad  company  referring  to  city  or- 
dinances requiring  tbe  road  to  be  elevated  at  the  street  crossings,  must  be 
deemed  a  legislative  recognition  of  the  right  to  "elevate"  a  portion  of  the 
road. 

3.  Eminent  domain— When  private  property  has  been  taken  for  a  specific- 
public  use.  and  compensation  made,  it  should  not  be  used  for  a  foreign  pur- 
pose without,  a  new  legal  taking,  or  the  %^onsent  of  the  party  from  whom  it 
was  derived;  but  it  may  be  applied  to  any  new  mode  of  user  tending  to  the 
primary  or  general  purpose,  therefore,  a  railroad  may  lie  laid  out  over  a 
highway,  provided  it  i»  so  laid  out  and  constructed  as  not  to  be  incompat- 
ible wiT'b  the  use  of  the  highway  in  the  other  usual  modes  of  passage  and 
convevanoe. 

4.  The  construction  of  a  railj^oad  along  a  street  is  not  per  se  an  encroach- 
raenf.  upon  the  individual  right  of  the  abutting  lot  owner,' and  whether  he 
can  complain  depends  not  upon  the  fact  of  the  existence  of  the  railroad,  but 

■  the  manner  of  its  construction  and  operation.  If  he  is  thereby  deprived  of 
the  reasonable  use  of  the  street  he  may  appeal  to  the  courts  for  relief,  but  if 
he  is  merely  inconvenienced  thereby,  and  suffers  some  remote  consequential 
injury,  he  is  without  relief. 

6.  Injunction— When  the  construction  and  operation  of  a  railroad  over  the 
streets  of  a  city  result  in  special  and  substantia]  injury  to  abutting  lot  own- 
ers by  reason  of  smoke  and  cinders,  the  cracking  of  walls,  etc.,  they  may  re- 
cover for  the  damages  directly  resulting  from  such  causes:  but  until  the  road 
is  built  it  is  a  matter  of  mere  speculation  whether  any  such  injury  will  re- 
sult, and  as  the  law  affords  an  adequate  remedy  for  such  injuries,  and  their^ 
character  or  extent  can  not  be  ascertained  until  tbe  road  is  built,  the  chan- 
cellor will  not  int.erfere  with  the  construction  of  the  road  merely  because^ 
Buch  injuries  may  result. 

A.  Ganiett  and  T.  W.  Bullitt  for  appellants--. 

Temple  Bodley  and  Woolley  &  Buckner  for  appellees. 


Digitized  by  VjOOQIC 


292     FULTON,  &C.  V.  SHORT  ROUTE  RY.  T.  CO.,  &C. 

Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The  charter  of  the  Short  Route  Railway  Transfer  Company, 
•granted  by  the  legislature  in  187:5,  provides: 

"Section  2.  Said  corporation  is  liereby  p:raiued  the  exclusive 
privile<re  to  build,  construct,  jnaintain  and  operate  a  railway 
transfer  company,  by  steam  or  animal  power,  for  the  transporta- 
tion of  x)assenKers  and  freight,  by  the  car  load  or  otherwise,  in- 
cluding that  portion  of  the  city  of  Louisivlle  north  of  Main  street 
from  the  east  side  of  First  street  to  the  west  side  of  Fourteenth 
street,  for  a  period  of  ninetv-nine  vears,  dating  from  Januarv  I, 
1S78. 

*' Section  8.  Said  corporation  shall  have  the  right,  by  and  with 
the  consent  of  the  general  council  of  the  city  of  Louisville,  to  the 
»ise  of  or  right  of  way  to  such  streets  and  alleys,  and  such  por- 
tion of  the  city's  wharf  within  the  limits  named  in  the  second 
.section  of  this  act  hs  the  interests  of  said  corporation  may  re- 
<iuire,  and  in  such  manner  and  undcjr  such  reasonable  restrictionH 
and  conditions  as  may  be  agreed  upon  between-  said  corporation 
4ind  the  general  council  of  the  said  city  of  Ijoulsville. " 

Subsequent  sections  grant  to  ihe  corporation,  among  other 
privileges,  the  right  to  connect  its  track  with  that  of  any  other 
railroad  terminating  in  the  city  of  Louisville,  and  give  to  any 
»ihipper  along  its  route  the  right  to  sidetracks  and  switches  upon 
«uch  terms  as  may  be  agreed  upon  between  him  and  the  transfer 
<'ompany. 

A  difference  arose  between  it  and  the  city  as  to  the  location  of 
the  rood,  and  in  the  compromise  it  was  agreed,  among  other 
things',  that  the  road,  in  crossing  First,  Second  and  Third  streets. 
«hould  be  so  elevated  as  to  permit  vehicles  to  pass  under  it.  To 
<lo  this  it  became  necessary  to  build  an  elevated  railway  along 
the  Ohio  river  front  of  thc^  city,  and  the  company  being  about  to 
<lo  this  the  appellees,  who  are  al)utting  lot  owners,  brought  this 
action  to  enjnin  it  from  either  constructing  or  operating  such  a 
road  alone  and  over  Water  street,  from  the  middle  line  of  First 
street  to  the  middle  line  of  Third  street,  upon  these  grounds: 

1st.  That  no  legislative  sanction  had  been  given  for  the  build- 
ing of  an  elevated  railway. 

2d.  That  the  appellants  owned  thefcf*  to  the  center  of  the  street 
adjoining  their  lots,  subject  only  to  the  easement  of  the  public 
in  it  as  a  street:  and  that  any  legislative  grant  of  the  right  of 
way  over  it  to  tlie  railway  company,  without 'providing  compen- 
sation therefor,  was  in  violation  of  the  constitutional  provision 
as  to  taking  private  prgperty  for  public  use. 

8d.  That  aside  from  th(»  ownership  of  the  soil  they,  as  abutting 
lot  owners,  had  a  right  to  the  unobstructed  use. of  the  street  fot 
travel  and  for  the  purpose  of  ingress  and  egress,  to  receive  light 
and  air  thereby,  and  to  enjoy  their  property  frec^  from  any  incon- 
venience or  injury  special  to  them,  such  as  the  jarring  or  sub- 
stantial injury  to  their  buildings,  the  deprivation  of  light  or 
air,  the  throwing  of  smoke,  sparks  or  cinders  into  and  upon  their 
houses  already  upon  some  of  their  lots,  or  those  which  might  be 
built  upon  the  vacant  ones:  the  disturbance  to  the  occupants ariP- 
ing  from  the  noise  of  i)assing  trains,  and  the  invasion  of  all 
privacy  by  reason  of  their  proximity:  and  that  all  these  rights 
would  b(»  illegally  invaded  and  destroyed  l)y  the  building  of  the 
road,  and  that  injunction  is  the  api)ropriate  remedy  for  their  pro- 
tection. 

Th(^  word  **elevated"  does  not  <i('cur  in  the  charter.  It  author- 
izes the  company  to  construct   and   operate  **a  railroad"  merely. 
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It  IS,  therefore,  insisttKl  that,  coiisidering  the  time  when  the 
t!h»rtor  was  granted,  it  is  improbable  that  the  legislature  in- 
tended to  authorize  the  construction  of  any  kind  of  a  railroad 
save  a  surface  one;  that  this  intention  is  manifest  from  the  char- 
ter provision  as  to  sidetracks  nnd  switches,  and  that  corporation 
grants  must  be  construed  with  all  the  strictness  compatible  with 
their  execution. 

It  appears,  however,  that  only  a  portion  of  the  appellee's,  road 
is  ** elevated, '^  and  from  the  firsr.  introduction  of  railroads  por- 
tions of  them  have  been  elevated  by  reason  of  the  topography  of 
the  country,  or  liability  to  floods,  or  tlie  grades  desirable  in 
tiities  for  the  convenience  and  safety  of  the  public. 

Certainly  a  company  chartered  to  build  "a  raiiroad''  merely 
would  have  the  rlirht  to  elevate  it  wherever  the  eharact(»r  of  the 
country  made  it  either  convenient  or  ess(>ntial,  and  the  evidence 
shows  that  if  tliis  road  were  a  surface  one  from  First  to  Tenth 
street  it  would  frequently  be  submerged  !)y  the  floods  of  the  Ohio 
river. 

After  the  compromise  was  efTc»cted  between  the  city  and  the 
company,  and  on  Apirl  1,  1882.  the  legislature  amended  the  char- 
ter in  various  respects,  and  this  amendment  refers  to  the  ordi- 
nances of  the  city  of  Louisville,  which,  among  other  things,  re- 
tjuired  the  road  to  be  elevated  at  the  street  crossfngs. 

It  Is  true  tjiat  it  merely  provides  that  any  provisions  in  them 
in  conflict  with  the  amendment  shall  be  void,  but  we  must  pre- 
T9ume  that  it  was  enacted  with  the  fact  in  view  that  a  portion  of 
the  road  would  have  to  be  elevated.  In  interpreting  and  giving 
•effect  to  a  statute  the  necessity,  occasion,  history  of  the  times 
and  probable  object  of  it  are  tr)  be  considered,  and  while  this 
Hmendment  did  not  re-enact  the  city  ordinances  relative  to  the 
elevation  of  the  road  at  the  street  crossings,  yet  it  recognized 
the  right  of  the  company  to  build  a  road,  which  the  city  ordi- 
nances thus  referred  to  required  to  be  elevated,  and  which  the 
city  council,  by  virtue  of  section  3  supra  had  the  power  to 
enact. 

Even  if  the  power  to  build  the  road  was  (juesiionable  prior  to 
this  additional  legislation,  yet  this  legislative;  recognition  of  the 
right  placed  it  beyond  doubt. 

It  must  be  presumed  that  the  appellants  own  the  fee  in  the 
Btreet.  subiect  to  the  use  by  the  i)ubiic.  and  the  question  pre- 
sents itself  whether  the  easement  existing  by  virtue  of  tlu^  dedi- 
cation as  a  street  is  of  the  same  nature  as  that  granted  to  thb 
company  by  the  legislature. 

Its  power  to  appropriate  a  part  of  a  common  highway  to  the 
purposes  of  a  railroad  without  making  provision  for  compensa- 
tion to  the  owners  of  the  fee  has  been  a  fruitful  subject  of  judi- 
cial conflict.  It  has  been  urg(»d  that  it  is  an  additional  burd(>n, 
H  new  and  distinct  servitude  upon  the  estate,  incotisistent  with 
the  original  dedication,  and  can  not,  therefore,  be  iinpos(ul  with- 
out compensation  to  the  owner  of  the  f(»e.  Tpon  the  othc^r  hand 
it  is  said  that  it  is  consistent  with  the  dedication;  that  there  is 
an  identity  of  uses,  and  that  the  use  of  a  part  of  a  street  by  a 
railway  does  not  exceed  the  limit  of  the  easement  already  be- 
longing to  the  public.  This  conflict  nf  opinion  mainly  arises' from 
a  difference  of  view  as  ro  the  uses  contemplated  by  tin*  dedica- 
tion of  a  street  to  public  use. 

Upon  the  one  side  cases  may  b(»  found  Iiolding  that  because 
the  term  ''street'*  had  acquired  its  nn^aning  before  railioads  were 
in  existence,  that,  therefore,  it  can  not  l)e  presumed  that  this 
character  of  use  was  intended  in  the  dedication,  and  if  allowed 
that  the  limit  of    the   easement    is    overstepped    an(i    the   private 
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property  of  the  owner  of  the  fee  taken  for  public  use,  which,  im- 
leHS  compensation  be  aiTorded,  is  inhibited   by  the  Constitution. 

In  conflict  with  this  view  many  cases  may  be  found  whicl> 
hold  that  the  dedication  of  a  street  to  public  use  contempiateft. 
no  particular  mode  of  travel ;  that  it  embraces  not  only  those  then 
existing  but  any  that  may  spring  up  in  this  age  of  invention  and 
with  advanced  civilization;  and  that  a  railroad,  being  but  a  nevr 
mode  of  travel,  is  consistent  with  the  uses  contemplated  by  the- 
dedication,  and  does  not  overstep  the  limits  of  the  easement 
already  in  existence. 

In  determining  the  proper  uses  of  a  highway  it  seems  to  us  ta 
be  immateriHl  whether  the  abutting  owner  has  the  fee  subject  ta 
the  easement  or  not.  The  public  right  embraces  all  modes  of 
travel  consistent  with  the  intended  use.  If  compensation  has 
been  made  for  the  easement  the  subseciuent  appropiiation  to 
another  mode  of  use  within  tlie  limit  of  the  primary  purpose,  or 
one  of  a  like  kind,  certainly  should  not  require  further  compensa* 
tion. 

In  this  age  of  advancement  a  rule  confining  it  to  a  precise 
mode  of  use  would  be  unreasonable. 

It  has  even  been  held  that  there  is  no  new  taking  when  under 
legislative  sanction  a  plank  road  or  a  canal  is  converted  into  a 
highway  or  ii  railroad,  and  some  jurists  have  contended  that 
when  private  property  has  been  once  taken  for  public  use  and 
compensation  made  the  legislature  may  apply  it  to  any  public 
use  irrespective  of  the  special  purpose  for  which  it  was  taken. 
This  view  is  based  upon  the  idea  that  in  practice  at  leant, 
whether  tfie  fee  or  an  easement  merely  is  acquired,  the  full  value 
of  the  land  taken  is  given  as  compensation;  but  this  doctrine  i» 
fraught  with  dangtr  to  private  right,  which,  although  it  may  be 
that  of  the  humble  citizen,  it  should  he  the  pride  of  the  judiciary 
to  uphold;  and  it  seems  to  us  that  where  a  grant  has  been  made 
for  a  specific  use  that  the  subject  of  it  should  not  be  used  for  a 
foreign  purpose  without  a  new  legal  taking,  or  the  consent  of  the 
party  from  whom  it  was  derived,  hut  that  it  may  he  applied  to 
any  new  mode  of  use  tending  to  the  primary  or  general  purpose. 

It  was  siid  bv  the  Supreme  Court  in  the  case  of  Barney  v. 
Keokuk,  94  U.  S.,  H4():  *'On  tlie  general  question  as  to  the  rights 
of  the  public  in  a  city  street  we.  can  not  see  any  material  differ- 
ence in  principle  with  regard  to  the  extent  of  those  rights, 
wiiether  the  fee  is  in  the  public  or  in  the  adjacent  land  owner,  or 
in  some  third  person. 

•'In  either  cas«'  the  street  is  legally  open  and  free  for  the  pub- 
lic passage,  and  for  such  other  public  uses  as  are  necessary  in  a 
city,  and  do  not  prevent  its  use  as  a  thoroughfare,  such  as  the 
laying  of  water  pipes,  gas  pipes  and  the  like.'' 

Pierce  on  Railroads,  page  2H4,  says:  **Tlie  purpose  of  opening  a 
highway  or  str(  et  is  to  provide  the  public  witli  a  right  of  passage 
for  persons  on  foot  or  riding  in  carriages  or  other  kinds  of 
vehicles.  The  use  for  which  this  public  right  is  obtained  is  not 
confined  to  the  same  species  of  vehicles  drawn  by  the  same  kind 
of  power  that  prevailed  at  the  time  of  the  dedication  or  appropri- 
ation, but  admits  of  the  passage  and  repassage  of  such  other 
vehicles  operated  in  such  a  mode  and  by  such  forces  as  an  ad- 
vanced civilization  may  recjuire  for  the  general  convenience.  The 
improved  method  of  conveyance  may  incidentally  increase  or  de- 
preciate the  value  of  jn-operty  on  the  highway,  but,  provided  the 
right  of  ingress  and  egress  of  passage  and  repassage  is  left  rea- 
sonably free  to  the  ad.ioining  owner,  the  injury  is  one  which  the 
law  does  not  recognize.     A  railroad  laid  out  over  or  upon  a  high- 
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^'fty  or  street  under  proper  legal  authority  i«  within  the  legal  in-  ■ 
tent  of  the  original  sequestration  or  dedication,  and  is  not  an 
invasion  of  private  right  entitling  the  owner  to  compensation  hy 
Tirtue  of  the  constitutional  prohibition,  provided  it  is  so  laid  out 
^nd  constructed  as  not  to  be  Incompatible  with  the  use  of  the  high- 
way in  the  other  usual  modes  of  passage  and  conveyance. 

It  is  not  necessarily  a  nuisance,  even  in  a  large  city,  although 
It  may  to  a  certain  extent  interrupt  the  free  passage  of  other 
kinds  of  vehicles,  and  unless  unreasonable  or  permanently  ex- 
clusive in  its  occupation  of  the  highway,  when  authorized  by 
competent  authority,  it  is  not  an,  invasion  of  private ''rights." 
The  writer  cites  numerous  cases  in  support  of  the  text. 

The  design  of  a  railroad  is  to  facilitate  travel.  It,  therefore, 
subserves  the  object  of  a  street  dedication  instead  of  destroying 
it.  It  may,  therefore,  under  legislative  sanction,  have  a  joint 
*t)ccupancy  of  a  street  with  other  modes  of  travel  having  the  same 
•end  in  view,  but  it  can  not  occupy  or  use  it  to  the  unreasonable 
-exclusion  or  obstruction  of  such  other  modes.  The  limitation 
upon  the  public  right  is  that  the  appropriation  of  the  street  must 
not  be  inconsistent  with  the  end  for  which  it  was  established. 

Whether  the  abutting  lot  owner  owns  tjie  fee  in  the  street  sub- 
ject to  the  public  use  or  does  not  he,  as  such  adjacent  nroprietor. 
has,  however,  a  peculiar  private  right  In  the  street  whidi  attaches 
to  his  lot.  He  has  a  peculiar  use  In  the  street  as  appurten- 
ant to  his  tenement  in  order  that  he  mav  enjoy  it.  The  right 
is  as  much  his  property  as  the  lot  itself.  He  can  claim  no  dam- 
^Hge  by  reason  of  mere'  inconvenience  or  a  consequential  decline 
in  value  of  property  or  rents  arising  from  the  repair  of  the  street, 
but  there  can  be  no  such  exclusive  appropriation  of  it,  even 
\inder  legislative  authority,  as  to  deprive  him  of  its  reasonable 
use.  He  is  entitled  to  it's  reasonable  use  for  all  the  ordinary 
modes  of  passage.  This  is  an  easement  attaching  to  his  adjoin- 
ing lot;  an  incident  of  his  title  to  it.  and  he  can  not  be  deprived 
•of  it  without  compensation.  He,  however,  holds  his  property 
•subject  to  the  appropriation  of  the  street  by  the  public  to  such 
means  of  facilitating  travel  and  commerce  as  will  most  redound 
to  the  public  good,  and  it  is  only  when  this  appropriation  be- 
comes destructive  of  the  purposes  for  which  the  street  was  estab- 
lished, and  he  is  deprived  of  its  reasonable  use  for  such  pur- 
poses, that  he  can  complain. 

Indeed  the  right  under  legislative  autiiority  to  permit  the  con- 
-struction  and  operation  of  a  railroad  by  steam  along  or  lipon  a 
TJtreet  is  not  now  an  open  question  in  this  State,  however  much 
conflict  of  authority  may  exist  elsewhere,  and  this  without  re- 
heard to  whether  the  fee  subject  to  the  public  use  is  in  the  adjoin- 
ing owner  or  not. 

Beginning  with  the  case  of  the  L.  &  O.  E.  R.  Co.  v.  Apple- 
gate,  &c.,  8  Dana,  280.  followed  by  the  cases  of  Wolf  v.  C.  &  L. 
R.  R.  (3o.,  15  B.  M.,  4()9;  L.  &  F.  R.  R.  Co.  v.  Brown,  17  B.  M., 
772;  Newport  &  Cincinnati  Bridge  Co.  v.  Foote,  9  Bush.  264; 
Cosby  V.  O.  &  R.  R.  R.  Co.,  10  Bush,  8S2;  E.,  L.  &  Big  Sandy  R. 
R.  Co.  v.  Combs,  10  Bush,  882.  and  the  J.,  M.  &  I.  R.  R.  Co.  v. 
Bsterle.  13  Bush,  675,  this  doctrine  has  been  repeatedly  an- 
nounced, and  must  now  be  regaided  a*s  firmly  established  in 
Kentucky,  and  we  think  it  is  supported  by  reason  and  public 
necessity,  while  at  the  same  time  Individual   right    is  preserved'. 

It  follows  that  the  construction  of  a  railroad  along  a  street  is 
not  per  se  an  encroachment  upon  the  Individual  right  of  the 
abutting  lot  owner,  and  whether  he  can  compVain  depends  not 
^pon  the  fact  of  its  existence,  but  the  manner  of  its  construction 
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and  operation.  Tf  he  is  thereby  deprived  of  its  reasonable  use  he' 
may  appeal  to  the  courts  for  relief,  but  If  he  is  merely  inconven« 
ienced  thereby,  or  suffers  some  remote  consequential  injury,  it 
is  damnum  absque  injuria. 

The  structure  in  this  case  at  the  point  where  it  is  sought  to  en- 
join its  construction  will  be  about  13^  feet  high,  supported  by 
iron  pillars  16  inches  in  diameter,  and  from  26  to  80  feet  apart, 
and  wherw  they  are  in  the  street  there  is  ample  roadway  upon 
each  side  of  them,  while  where  they  are  in  the  sidewalk  they 
leave  ample  room  for  passage,  and  we  fail  to  see  that  there  ia. 
any  unreasonable  obstruction  or  exclusive  appropriation  of  the 
street,  while  the  character  of  the  proposed  structure  is  such  that 
it  is  not  likely  to  materially  interfere  with  the  passage  of  either 
light  or  air. 

Before  leaving  this  branch  of  the  case  it  is  propter  to  suggest 
that  in  the  oases  of  the  L.  &  F.  R.  R.  Co.  v.  Brown ;  Newport  & 
C-incinnati  Bridge  Co.  v.  Foote,  and  Crosby  v.  O.  &  R.  R.  R.  Co,, 
the  railroad  was  elevated  either  by  a  solid  w^all  oi  an  embank*^ 
ment,  which  was  pro  tanto  an  exclusive  appropriation  of  the. 
street,  but  as  it  was  not  unreasonably  obstructed  the  complaint  of" 
the  abutting  lot  owners  was  not  sustained. 

The  road,  the  construction  of  which  is  now  sought  to  be  en- 
joined, by  reason  of  its  manner  of  elevation,  will  alTorii  less  of>- 
struction  than  did  the  building  of  the  roads  in  those  cases. 

It  is  ui'ged,  however,  that  it  will  be  specially  injurious  to  the- 
adjacent  Tot  owners,  and  in  a  substantial  degree,  bei^ause  it  will 
jar  their  buildings,  weaken  their  foundations,  tl^i'ow  .«parks^ 
smoke  and  cinders  into  them  by  reason  of  their  proximity,  de- 
stroy their  privacy  and  render  them  untenantable,  and  that  these 
substantial  injuries,  peculiar  to  them  and  to  which  the  general 
public  are  not  liable,  authorize  the  interposition  of  preventive 
equity.  It  is  true  that  it  is  not  the  amount  of  pecuniary  injury 
which  authorizes  such  relief.  If  jthe  injury  goes  to  the  substance 
of  the  right,  and  is  of  such  a  character  that  reasonable  redress, 
can  not  be  had  at  law,  the  chancellor  will,  with  the  arm  of  equity, 
stay  the  impending  wrong. 

Whether  any  special  and  substantial  injury  will  result  to  the 
adjoining  owners  in  this  instance  is,  however,  as  yet  a  mere  mat- 
ter of  speculation,  and,  if  any,  its  character  or  extent  can  not 
now  be  ascertained.  If  such  should  accrue  its  extent  can  be 
much  better  estimated  after  the  road  is  in  operation,  and  at  most 
it  would  be  a  matter  of  mere  damage,  for  which  the  law  affords 
an  adecfuate  remedy.  Undoubteilly  if  the  structure  shall  be  so 
located  as  to  unreasonably  obstruct  the  abutting  lot  owner's 
means  of  egress  and  ingress  frDm  and  to  his  hit,  or  if  he  suffers 
substantial  injury  by  having  smoke,  sparks  or  cinders  thrown 
into  his  house,  or  its  walls  be  cracked  by  the  movement  of  heavy 
trains,  he  would  be  entitled  to  recover  for  the  damages  directly 
resulting  from  such  causes. 

This  is  because  a  private  right  would  then  be  invaded  and  a 
direct  substantial  damage  sustained.  (J.,  M.  &  I.  R,  R.  Co.,  &c, 
V.  Esterle,  and  E.,  L.  &  Big  Sandy  R.  R.  Co.  v.  Combs  supra.) 

It  was  said,  however,  in  the  case  of  L.  &  O.  R.  R.  Co.  v.  Ap- 
plegate,  &c.,  supra:  '^But  both  public  policy  and  a  long  series  of 
adjudged  cases  require  that  a  public  improvement,  so  beneficent 
in  its  general  operations  and  results,  and  more  specially  when, 
as  in  this  case,  sanctioned  by  the  legislature  and  the  represen- 
tatives of  the  local  public,  should  not  be  destroyed  or  suspended 
by  the  injunction  of  a  chancellor  unless  strong  reasons  for  doing- 
it  be  conclusively  manifested." 

This  reason  applies  with  peculiar  force  in  this  instance.  The- 
proposed  work  is  one  likely  to  redound  largely  to  the  public  in— 
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terest  and  that  of  a  commercial  metropolis.  The  road  will  con« 
neet  the  railroads  coming  into  tlie  city  upon  one  side  with  those  ( 
reaching  it  upon  the  other,  thus  supplying,  as  is  shown  by  the 
testimony,  a  now  much-needed  connection,  while,  upon  the  other 
hand,  it  is  as  yet 41  matter  of  conjecture  what  injury,  if  any,  will 
accrue  to  the  lot  owner,  and  if  any  he  is  not  remediless. 

The  law  of  course  will  not  override  individual  right  in  order 
that  a  public  benefit  may  accrue,  but  under  such  circumstance* 
the  facts  should  be  clearly  shown  and  the  ground  made  manifest, 
before  the  chancellor  should  interfere. 

Judgment  affirmed. 

Judge  Lewis  not  sitting. 


HECKMAN'S    ADM'R     v.     LOUISVILLE     &     NASHVILLE 

R.    R.    CO. 

(Filed  May  21,  1887.)  ' 

Misnoroer  of  defendant— Limitation— When  a  party  enters  his  appearance 
and  mnkes  def«>n8e  to  an  nct^on  he  oan  not  afterwards  oomplain  of  the  judg- 
ment that  may  be  rendered  against  him  upon  the  ground  that  he  was  sued 
by  the  wrong  name,  or  -that  the  name  of  a  diJBferent  person  was  inserted  in 
the  caption  of  the  petition  and  in  the  summons;  and  it,  therefore,  neces- 
sarily follows  that  the  action  must  be  regarded  as  commenced  and  actually 
pending  against  him,  at  least  from  the  time  he  so  ent-ers  his  appearance,  if 
not  from  the  time  he  is  served  with  the  summons. 

In  an  action  by  an  'administrator  to  i-ecover  for  the  destruction  of  his  in- 
testate's life  by  the  alleged  willful  neglect  of  the  defendant,  the  dc'fendant 
was,  by  mistake,  named  in  the  caption  of  the  petition  ,ns  the  "Louisville, 
Cincinnati  &  Lexington  Railroad  Co.."  instead  of  the  "Louisville  &  Nash- 
ville Railroad  Co."  An  answer  was  filed  having  the  some  caption  as  the- 
petition,  and  containing  simply  a  traverse  by  "the  defendant, "  After  the- 
expiration  of  more  than  one  year  from  the  killing  an  nniHuned  petition  was 
filed,  alleging  the  mistnke  in  the  original  petition,  and  Hsking  juiigment 
against  the  Louisville  &  Nashville  Railroad  Co.  The  Louisville  &r  Xnshville 
Railroad  Co  then  Hied  an  answer  to  the  amend<>d  petition,  relying  upon  tlie 
limltntion  of  »ine  year  in  bar  of  the  action.  Held— That  it  is  evident  from 
all  the  ciroumstance.Q  that  the  answer  to  the  original  petition  was  filed  in 
behalf  of  the  Louisville  &  Nn.^hville  Railroad  Co. ,  and  had  the  effect  to 
enter  rhe  appearance  of  that  company,  and  having  been  filed  within  one  year 
after  the  killing  occurred,  the  action  is  not  barred  by  limitation. 

Young:  &  Trahue,  Kinney  &  Kiniioy  and  O'Neal,  Jackson  6c 
Phelps  for  appellant. 

Barnett,  Noble  &  Barnett  and  Win.  Lindsay  for  appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judjre  Lewis. 

January  23,  1883,  the  administratrix  of  H.  Hecknian,  deceased,, 
instituted  an  action  to  recover  damaj^es  for  the  destruction  of  his: 
life  in  December,  1882,  alleged  to  haye  been  caused  by  the  will-^ 
ful  neglect  of  the  servants  of  the  defendant,  named  in  the  caption 
of  the  petition  ** Louisville,  Cincinnati  &  Lexington  Railway 
Company.'' 

The  summons  on  the  petition  was  directed  against  the  same  de- 
fendant, and  the  return  made  thereon  by  the  sheriff  of  Jefferson 
county  was  as  follows: 

''Executed   on 'Louisville,  Cincinnati  &  Lexington    R.    R.  Co.* 
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January  24,  1883,  by  deliverinc;  a   true   copy  of   the   within   to  M. 
H.  Smith,  vice-president,  he  being  chief  officer  in  tbi«  county." 

March  3,  1883,  an  answer,  having  the  same  caption  and  signed  by 
Barnett,  Noble  ife  Barnett,  was  filed,  which  contained  simplv  a 
traverse  by  **the  defendant''  of  the  allegation:^  of  the  petition, 
and  appended  to  thp  answer  was  a  verification  in  the  usual  form 
><igned  A.  M.  Quarrier,  who  stated  therein  he  was  assistant  to 
the  president  and  assistant  secretary  of  the  defendant,  and  that 
the  president  and  vice-president  were  then  absent  from  this 
State,  and  tliat  the  secretary  was  too  ill  to  attend  to  business. 

In  June,  1883,  the  administratrix  having  died,  an  order  of  re- 
vivor was  made  in  the  nanii?  of  the  present  plaintiff  and  appel- 
lant as  administrator  de  bonis  non  of  the  estate  of  the  decedent. 

All  the  motions  made  by  the  plaintiff  were  directed  against 
Tiouisville,  (-incinnati  &  Lexington  Railway  (-ompany,  and  the 
caption  of  all  orders  made  and  entered  on  record  was  the  same 
as  of  the  petition  until  January  21,  1884,  when  the  plaintiff  moved 
to  file  an  amended  petition,  which  was  filed  February  7,  1884. 

In  that  amended  petition  the  plaintiff  stated  that  by  mistake 
the  defendant  was  styled  in  the  caption  of  the  petition  the  Louis- 
A'ille,  Cincinnati  &  Lexington  Railway  Company,  when  it  should 
and  was  intended  to  be  the  Louisville  &  Nashville  Railroad 
1-ompany,  which  is  the  correct  name  of  the  defendant  sued  and 
intended  to  be  sued  in  the  action,  and  prayed  that  the  defendant 
be  required  to  defend  by  its  correct  name  of  the  Louisville  & 
Nashville  Railroad  Company,  and  for  judgment  against  it  as 
prayed  for  in  the  original  petition. 

•  Maj^  31,  1884,  an  order  was  made  dismissing  the  action  as  to  the 
Louisville,  Cincinnati  &  Lexington  Railwav  Companv,  and  June 
21,  1884,  the  Louisville  &  Nashville  Railroad  Company  filed  an 
answer-to  the  amended  petition,  pleading  and  relying  upon  lim- 
itation in  bar  of  the  action  against  it,  and  the  sufficiency  of  that 
ground  of  defense  presents  the  only  question  before  us  on  this 
appeal. 

As  more  than  one  year  elapsed  from  December,  1882,  when  it  is 
alleged  plaintiff's  intestate  was  killed,  to  February,  1^84,  when 
the  amended  petition  was  filed,  the  simple  inquiry  is  whether 
that  amendment  made  an  entirely  new  action  against  the  Louis- 
ville &  Nashville  Railroad  Company. 

Though  a  party  against  whom  a  cause  of  action  exists  may  be 
fiued  therefor  by  the  wrong  name,  yet  if  the  summons  be  actually 
served  upon  him  and  he  appears  and  files  an  answer  it  seems  to 
us  he  is  as  effectually  before  the  court,  as  much  as  a  party  to  the 
nction,  and  concluded  by  a  judgment  rendered  against  hi\n,  as  if 
his  name  had  been  inserted  in  the  caption  of  the  petition  and  in 
the  summons  issued  by  the  clerk.  Such  was  the  rule  under  the 
former  system  of  pleading,  for  as  said  by  this  court  in  L.  &  N. 
R.  R.  Co.  V.  Hall,  12  Bush,  131,  relying  upon  the  authority  of 
Chitty's  Pleadings:  **At  common  law,  when  the  defendant  was 
tiued  by  the  wrong  name,  he  might  plead  that  fact  in  abatement, 
but  to  make  his  plea  good  he  was  bound  to  give  the  plaintiff  a 
better  writ  in  the  future  by  disclosing  his  true  name."  And,  as 
held  in  the  case  cited,  the  same  rule  may  be  applied  under  our 
Civil  Code.  Moreover,  section  134  expressly  authorizes  a  petition 
to  be  amended  at  any  stage  of  the  action  by  correcting  a  mistake 
in  the  name  of  a  party. 

In  Sherman  v.  The  Proprietors  of  Connecticut  River  Bridge,  11 
Mass.,  337,  the  plaintiff  brought  an  action  against  the  defendants 
by  the  name  of  **The  Proprietors  of  a  Bridge  over  Connecticut 
River,  between  Montague  and  Greenfield,  late  in  the  county  of 
Hampshire  and  now  in  the  county  of  Franklin,*"  and  afterwards 
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the  plaintiff  was  permitted  to  amend  his  writ  by  altering  the 
name  of  the  defendants  to  that  of  **The  Proprietors  of  Connecti- 
cut River  Brid^/' 

It  appears  that  certain  persons  were  Incorporated  by  the  name 
mentioned  in  the  writ,  but  that  company  having  forfeited  its 
tsharter  a  new  and  distinct  one  was  created,  having  the  name  of 
"The  Proprietors  of  Connecticut  River  Bridge."  Suid  the  court 
in  that  case:  ** The  first  corporation  was  dead:  and  the  new  one 
was  created  for  the  same  purpose  and  object.  The  writ  was 
served  on  tlie<?lerk  of  the  existing  corporation,  by  which  regular 
notice  was  given  to  the  real  proprietors  of  the  bridge.  This  is 
then  the  common  case  of  misnomer.  The  amendment  may  l^e 
made  on  the  common  rule  of  an  election  by  the  defendant  of  the 
xjosts  of  the  action  to  this  time  or  a  continuance."" 

In  First  National  Bank  of  Baltimore  v.  Jaggers.  81  Md.  Re- 
ports, 4:i,  the  court  used  the  following  language:  ** There  is  no 
doubt  that  where  a  party  is  sued  by  the  wrong,  name,  nnd  he  ap- 
pears to  tlie  suit  and  does  not  plead  the  misnomer  in  abatement 
and  judgment  is  rendered  against  liim  in  the  erroneous  name, 
execution  may  be  issued  upon  It  in  that  name  «nd  levied  upon 
the  property  and  effects  of  the  real  defendant,  but  there  is  some 
conflict  in  the  decision  whether  the  same  result  will  follow  if  be 
does  not  appear  and  the  judgment  is  obtained  by  default.  The 
weight  of  authority,  however,  is  that  this  makes  no  difference, 
and  if  the  writ  is  served  on  the  party  intended  to  be  sued  and 
he* fails  to  appear  and  plead  in  abatement,  and  suffer  judgment 
to  be  obtained  by  default,  he  is  concluded,  and  in  all  future  liti- 
gation may  be  connected  with  the  sgit  or  judgment  by  proper 
averments."" 

The  same  doctrine  is  stated  in  ''The  Lafayette  Insurance  Co. 
V,  French,  &c.,  18  Howard,  U,  S.,  401,  and  in  Freeman  on  Judg- 
ments, 154.  where  numerous  cases  are  cited. 

In  L.  &  N.  R.  R.  Co.  v.  Hall,  12  Bush,  132,  the  plaintiff  sued  a 
Tjorporation,  styled  "The  Louisville,  Nashville  «fc  (^reat  Southern 
Hallway  Co.,"  and  the  summons  was  executed  on  Albert  Fink, 
who  was  designated  by  the  sheriff  as  vice-president  of  that  cor- 
poration. On  the  calling  of  the  cause  "defendant  by  attorney 
moved  the  court  to  quash  the  sheriff's  return  on  the  process 
herein,"  and  accompanied  the  motion  with  an  affidavit  by  Fink, 
to  the  effect  there  was  no  such  corporation  known  to  him  as  the 
one  made  defendant  to  the  action.  And  there  was  also  an  answer 
filed  in  which  it  was  denied  that  there  is,  or  ever  was,  any  such 
corporation  as  the  one  sued,  which  was  sworn  to  by  "the  attor- 
ney for  the  defendant," 

In  that  case  the  court  said:  **The  testimony  showed  beyond 
cavil  that  the  proper  defendant  was  in  court.  It  knew  its  own 
name.  The  answer  it  saw  proper  to  file  was  in  the  nature  of  a 
plea  in  abatement.  It  presented  no  defense  whatever  to  the  ac- 
tion, ♦  ♦  ♦  and  as  it  failed  to  plead  further  and  failed  to  disclose 
its  true  corporate  name  it  can  not  complain  that  the  judgment 
was  rendered  against  it  in  the  name  by  which  it  had  been  sued." 

In  our,oplnion,not  only  according  to  unvarying  authority  on  the 
subject  but  upon  the  principle  of  estoppel  and  common  fairness, 
where  a  party  enters  his  appearance  and  makes  defense  to  an 
action, he  can  not  afterwards  complain  of  the  judgment  that  may 
bo  rendered  against  him  upon  the  ground  that  he  was  sued  by 
the  wrong  name,  or,  what  is  practically  the  same  thin^.  that  the 
name  of  a  different   person   was   inserted   in    the   caption  of   the 

f petition  and  in  the  summons.  And  it,  therefore,  necessarily  fol- 
ows  that  the  action  must  be  regarded  as  commenced  and  actually 
X>ending  against  him  at  least  from  the  time  he  so  enters  his  ap- 
pearance, if  not  from  the  time  he  is  servi-d  with  summons.  We 
Hre  then  left  with  the  single   inquiry  in  this  case  whether  or  not     q 
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the  Louisville  &  NaHhville  Bailroad  Company  did  enter  its  ap- 
pearance and  make  defense  to  the  action  within  one  year  from 
the  alleged  killing  of  plaintiff's  intestate,  for  if  it  did  the  plea 
of  limitation  can  not  avail.  Though  the  summons  was  directed 
against  the  Louisville,  Cincinnati  &  Lexington  Railway  Com- 
pany, the  summons  was  actually  served  on  the  Louisville  &  Nash- 
ville Railroad  Company,  for  M.  H.  Smith,  upon  whom  it  waa 
executed,  was  at  the  time  the  vice-president  of  the  latter  and 
not  of  the  former  company.  It  is  true  he  states  in  an  affidavit 
he  was  then  the  president  of  the  former,  but  the  summons  was 
served  on  him  as  vice-president,  not  as  president. 

However,  the  main  question  is,  in  whose  behalf  the  answer  was 
filed  March  3,  1883? 

It  is  alleged,  and  not  denied,  that  when  Heckman  was  killed 
the  Louisville,  Cincinnati  &  Lexington  Railway  Company  did 
not  own  or  operate  the  road  from  Louisville  to  Lagrange,  where 
the  killing  occurred,  having  previously  sold  and  delivered  pos- 
session and  control  of  it  to  the  Louisville  &  Nashville  Railroad 
Company. 

If  the  answer  mentioned  had  been  filed  for  and  on  behalf  of  the 
Louisville,  Cincinnati  &  Lexington  Railway  Company  it  would 
have  l)een  a  complete  defense  to  the  action  against  it,  and,  there- 
fore, of  course  stated  in  the  answer  that  at  the  time  of  the  kill- 
ing that  company  did  not  own,  control  or  operate  the  road,  and 
Heckman  was  not,  as  alleged  in  tlie  petition,  its  employe.  But 
the  Louisville  &  Nashville  Railroad  Company  could  not  truth- 
fully make  such  defense,  nor  was  it  attempted  to  be  made  in  the 
answer.  Quarrier,  who  swore  t<j  the  answer,  was  at  the  time  an 
officer  of  the  Louisville  &  Nashville  Railroad  Company,  and  aa 
such,  as  is  obvious,  for  that  company  made  the  attldavit. 

It  is  alleged  in  the  amended  petition  that  Barnett  &  Noble, 
whose  names  are  signed  to  the  answer,  prepared  and  filed  it  as 
the  attorneys  of  the  Louisville  &  Nashville  Railroa(i  Company. 
This  allegation  was,  we  think,  improperly  stricken  out  of  the 
pleading  by  tiie  lower  court.  But  it  makes  no  difference,  so  far 
as  the  question  of  fact  is  concerned,  lor  it  would  have  i)een  easy 
enough  for  the  attorneys  to  have  stated,  if  it  had  been  true,  that 
they  filed  the  answer  of  March  3,  181*^3.  for  the  Louisville,  Cincin- 
nati &  Lexington  Railway  Compiiny,  if  it  had  been  true.  As  this 
record  stands  we  are  satisfied  tiie  IiOuisville«fe  Nashville  Railroad 
(Company  caused  the  answer  to  l)e  filed,  and  its  appearance  to 
the  action  entered  within  one  year  aft(»r  the  plaintiff's  intestate 
was  killed,  and  as  uncjuestionably  if  the  plaintiff  had  any  cause 
of  action  at  all  it  was  against  that  <»,ompany,  we  think  the  lower 
court  erred  in  sustaining  a  demurrer  to  the  reply.  Wherefore, 
the  judgment  is  reversed  mid  cause  remanded  for  further  pro- 
ceedings consistent  witli  this  opinion. 


DAVIS  V.  DAVIS. 
(Filed  June  16,  1887.) 

1.  .  Divorc-^  and  allnumy— Whpre  n  Judgment  of  divoroe  has  hpen  Iraprop* 
erly  gmnred  to  the  husband  ln8t-ead  of  to  the  wife,  ahhouffh  that  jud^uent 
can  not  lie  reversed,  the  wifn  oan  nor.  he  deprived  of  alimony  fsiniply  liecausd 
the  riivorce  was  net  "ubt-iined  by  her,"  hr  Rhould  have  been  the  case. 

2.  Same -Where  the  hnsband.  having  ohlldren  by  »  former  marrfacre.  com- 
pels the  wife,  us  a  condition  of  living  with  him,  to  expose  herself  and  obil« 
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dren  to  a  moral  pestilence  by  allowlDg^  his  own  daughters  to  continue,  as- 
members  of  his  family,  to  be  laruilty  of  fornication,  such  treatment  is,  in  the 
true  meaning  of  the  statute,  "behaving  toward  her  in  such  cruel,  inhuman 
manner  as  to  destroy  permanently  her  peace  or  happiness,"  if  she  be  a  chaste 
woman',  and  entitles  her  to  a  divorce  nn  that  ground,  even  if  it  may  not  be 
regarded  as  amounting  to  abandonment  on  the  part  of  the  husband.  And 
where  the  wife  leaves  the  home  of  the  husband  under  such  circumstances  it 
can  not  be  regarded  as  abandonment  on  her  part  so  as  to  entitle  him  to  a, 
divorce. 

R.  C.  Burns  for  appellant. 

Prlohard  &  Cobb  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judjje  Lewis. 

Appellee,  the  husband,  instituted  this  action  against  his  wife», 
appellant,  for  judgment  of  divorce  from  the  bonds  of  matrimony 
upon  the  alleged  ground  thaf;  a  few  days  more  than  one  year  pre-- 
viously  she,  without  any  cause,  wrongfully  abandoned  him,  leav- 
ing his  residence  and  going  to  the  State  of  Missouri,  where  she 
then  resided. 

At  the  first  term  of  the  court  after  the  institution  of  the  acfior* 
appellant,  though  only  constructively  summoned,  entered  her 
appearance  and  filed  an  answer,  denying  she  wrongfully  or  with- 
out cause  abandoned  the  plaintiff. 

She  states  that  at  the  time  of  their  marriage  appellee  sought 
her  in  the  State  of  Missouri,  where  she  th^n  resided,  and  by  rea- 
son of  his  representations  she  was  induced  to  marry  him,  sell 
her  property  at  a  sai?riflce  and  come  with  him  to  Kentucky; 
that  from  the  time  of  their  marrinj;r  to  tlio  separation  slie  was  a 
faithful  and  devoted  wife,  hut  his  conduct  was  so  vulgai,  adul- 
terous and  lewd  as  to  render  his  home  and  society  unendurable 
for  a  decent  woman,  and  he  was,  besides,  cross,  quarrelsome  an(F 
abusive;  that  at  the  time  of  their  marriage  she  had  a  daughter 
just  grown,  who  was  virtuous  and  chaste,  and  a  son  about  four- 
teen years  of  age,  both  of  whom  were  dependent  upon  l)er  for  a 
support,  and  that  in  consideration  of  her  agreement  to  marry 
•him  appellee  agreed  for  her  two  children"  to  come  to  Kentucky 
and  to  reside  witli  appellee  as  members  of  liis  family,  and  they 
did  so.  But  tfliat  appellee  had  two  grown  dauglitors,  memiiers  of 
his  family  then,  and  so  continued  until  the  separation,  each  of 
whom  was  the  mother  of  a  bastard  child,  and  were  lewd  women, 
and  that  appellee  fraudulently  concealed  that  fact  from  lier,. 
And  she  in  substance  states  tluit  she  left  the  residence  of  ap- 
pellee to  prevent  tho  contamination  of  her  own  ctiildren  and  the 
blasting  of  her  daughter's  reputation  by  tlie  association  which  a 
residence  witli  appellee  and  his  two  daughters  required. 

Upon  motion  the  court  struck  out  all  that  part  of  the  answer 
which  related  to  the  conduct  of  appellee  towards  her  and  the 
character  and  conduct  of  his  daughters. 

Subsequently  appellee  moved  to  file  two  amended  artswers.  but 
her  motion  in  each  instance  was  overruled. 

In  addition  to  the  allegations  contained  in  the  original  slip 
states  in  the  amended  answers  substantially  that,  after  having 
left  the  resiftence  of  appellee,  she  sent  messages  to  him  to  visit 
her  for  the  purpose  of  preparing  a  liome  for  her  apart  from  his 
lewd  daughters,  but  he  returned  no  answer,  and  thereupon  she  > 
went  to  the  State  of  Missouri,  having  no  other  place  to  go. 

In  the   second   amended    petition,  which    was  made  a  counter-^ 
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•claim,  she  states  that  after  their  marriage  he  habitually  behaved 
towards  her  in  such  cruel  and  inhuman  manner  as  to  indicate  a 
«ettle<i  aversion  to  her,  and  was  so  violjent  and  abusive  to  her  as 
to  make  her  afraid  to  live  with  him.  She  therein  prayed  judg- 
anent  for  divorce,  and,  as  was  also  done  in  her  original  answer, 
Hsked    for    alimony.      But   the    lower   court    rendered    judgment 

'divorcing  the  parties  and  dismissing  her  counterclaim. 

As  this  court  has  no  power  to  reverse  a  judgment  for  divorce 
the  only  question  presented  by  this  appeal  for  our  decision  is 
whether,  assuming  the  statements  made  by  appellee  in  her  plead- 
ings to  be  true,  she  is  entitled  to  alimony. 

Section  6,  article  H,  chapter  52,  (reneral  Statutes,  provides  that 

■*'if  the  wife  have  not  sutHcient  estate  of  her  own  she  may,  on  a 
•divorce  obtained  by  her,  have  such  allowance  out  of  that  (estate) 
t)f  her  husband  as  shall  be  deemed  equitable,  and  be  restored  to 
the  name  she  bore  before  marriage  if  she  desires  it." 

Though  the  judgment  rendered  is  that  tlie  "plaintiff,  William 
Davis,  and  the  defendant,  Sarah  Davis,  l)e,  and  they  are  hereby, 

•<livorced  from  the  bonds  of  matrimoily  as  husband  and  wife,"  yet 
it  can  not  be  considered  literally  *'a  divorce  obtained  by  her," 
for  her  answer  and  counterclaim  were  dismissed,  and  a  divorce 
wpon  the  ground)  of  ** abandonment  by  the  one  party  of  the  other 
for  one  year, "  by  the  terms  of  section  1,  same  article,  can  be 
j^ranted  only  "to  the  party  not  in  fault."  It  is  true  section  2  pro- 
vides that  "a  judgment  of  divorce  authorizes  either  party  to 
maro'  again,"  but  such  judgment  can,. for  the  cause  mentioned, 
be  strictly  rendered  inJavor  of  but  one  of  tlie  parties. 

If,  however,  the  allegations  made  by  appellant  be   true,  it   is 

•clear  not  only  that  appellee  was  in  fault,  and  consequently  not 
-f^ntitled  to  the  judgment  of  divorce,  but  she  was  entitled  to  it, 
and  as  a  necessary  seqence  also  to  alimony. 

We  have  thus  an  erroneous  judgment  which  can  not  be  reversed 
l)y  this  court  nor  annuled  by. the  court  which  rendered  it,  except 
upon  a  joint  application  of  the  parties  that  nevertheless  if  given 
its  full  effect  operates  not  merely  to  give  appellee  a  divorce,  to 
which,  as  the  record   stands,  he  was  not  legally  entitled,  but  to 

•deprive  appellant  of  alimony, to  which  she  was  entitled,  and  that 
would  have   followed    the   judgment   which    the   court  ought    t(\ 

Miave  rendered. 

For  if  it  be  true,  as  alleged  by  her.  that  he,  aft^r  their  mar- 
riage, habitually  behaved  towards  her  in  such  cruel  and  inhuman 
manner  as  to  indicate  a  settled  aversion  to  her,  a  statutory  cause 
tor  divorce  existed,  and  she  was  entitled  to  a  judgment  divorc- 
ing her  from  him.  And  the  lower  court  ought  to  have  permitted 
tier  amended  pleadings  filed,  and  the  issue  thus  tendeed  to  be 
tried.     Moreover,  if  it  was  true,  as  alleged  by   her,  that  his   two 

•daughters  bad  bastard  children  and  continued  as  members  of  his 
family  to  be  guilty  of  fornication,  appellee  was  not  only  justified, 
but  impelled  by  considerations  that  neither  moral  nor  municipal 
law  requires  to*  be  disregarded,  to  leave  the  house  of  appellee,  and 
take  her  daughter  and   son  with  her,  for    it  seems   to  us  that  if 

appellee  tolerated  the  conduct  of  his  daughters,  which  it  is  al- 
leged they  were  continually  guilty  of,  saying  nothing  about  fhe 

^monstrous  and  bestial  crime  indirectly  charged  against  him, 
tier  abandonment  of  him,  if   in   the   meaning  of   the»  statute   she 

•did  abandon  him,  was  as  much  the  result  of  his  fault  as  if  he 
had,  by  the  actual  use  of  physical  force,  compelled  her  to  fly  to 
save  her  life. 

But  we  do  not  understand  that  the  mere  act  by  the  wife  of 
leaving  or  departing  from  the  abode  of  the  husband   or  from  him 

^8  nece.s.sarily  abandonment  in  the  statutory  sense  of  the   word. 
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nor  that  he  may  not  himself  he  guilty  of  abandonment  by  com-. 
pelling  her,  as  a  condition  of  living  together,  to  expose  herself* 
and  children  to  a  moral  pestilence.  But  whether  such  treatment 
of  her  by  him  be  regarded  as  strictly  abandonment  or  not,  \k'e  are. 
satisfied  it  is,  in  the  true  meaning  9f  the  stivtute,  "behaving  to-. 
-wards  her  in  such  cruel,  inhuman  manner  as  to  destroy  perma- 
nently her  peace  or  happiness^\  if  she  be  a  chaste  woman. 

The  question  then  arises  whether  appellant  can  be  deprived  of- 
alimony,  to  which  she  was,  as  this  record   is  presented  to  us,  en-. 
titled,  simply  because  the  judgment  of  divorce  was  not '*^obtained 
by    her,''   as   should    have   been    the   case,    but   improperly   and; 
illegally  obtained  by  the  husband  instead  of  her. 

It  seems  to  us  that  while  a  judgment  of  divorce  is  not  subject 
to  reversal  it  was  not  intended,  nor  should  the  statute  be  con- 
strued, so  as  to  permit  such  judgment  to  illegally  and  disastrously 
affect  property  rights  of  eitlier  party. 

In  the  case  of  Hulett  v.  Hulett,  80  Ky.,  H64,  this  court  used  the 
following  language:  '*The  marital  obligation  of  the  husband  im- 
poses upon  him  the  duty  of  supporting  and  maintaining  the  wife* 
and  in  a  case  where  the  husband  has  abandoned  the  wife,  or 
-where  his  treatment  of  her  is  such  as  to  compel  her  to  flee  to  the 
parental  roof,  why,  rh  was  said  in  the  case  of  Butler  v.  Butler* 
should  the  chancellor  acknowledge  the  right  and  denv  the  rem- 
edy?" 

The  question  in  that  case  was  as  to  the  right  of  the  wife  to 
maintain  an  independent  action  for  alimon^v,  Avithout  regard  to 
a  divorce,  and  the  following  language  used  m  Bulter  v.  Butler,  4 
Litt..  20«,  was  quoted,  with  approval:  "Tlie  chancellor,  before 
the  statute  and  since,  in  cases  not  embraced  I)y  it,  which  have 
strong  moral  claims,  had,  and  has,  jurisdictonto  <iecree  alimony, 
leaving  the  nuitrimonial  chain  untouched,  hut  these  authorities 
deciding  in  favor  pf  the  jurisdiction  should  ])revail."' 

To  deprive  the  wife  of  alimony  in  a  case  like  tlie  one  before  us, 
in  our  opinion,  would  be  contrary  to  the  spirit  and  policy  of  the- 
law.  If,  therefore,  ai)pellant  left  the  doinicil  of  apfjellee  for  the 
causes  stated  by  her.  she  did  what  she  sjiould  be  commended  for 
and  upheld  in,  and  the  erroneous  judgment  in  favor  of  appellee 
should  not  operate  to  deprive  her  of  alimony.  The  court,  v*e  think, 
erred  in  sustaining  the  motion  to  strike  from  the  original  as  well 
as  in  overruling  the  motion  to  file  the  amended  answers. 

.Tudgment  is,  therefore,  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


ANDERSON  v.  CINCINNATI  S0ITTHP:KN  RAILWAY. 
(Filed  June  18,  1887.) 

1.  Water  oourses— Klgbts  of  riparian  owners— Each  proprietor  of  lancT 
through  wbioh  water  flows  may  use  as  iniich  of  it  as  is  necessary  for  natural 
and  doiuestio  parposes,  even  if  it  be  entirely  oonsunifid  in  the  lYse.  but  he  is .  - 
limited  as  regaras  other  purposes  to'  a  ivasoDahle  and  proportionate  nse^ 
which  must  not  be  such  as  to  exclude  others  from  a  benefit  to  whieb  thej 
are  equally  entitled  with  himself. 

2.  Same— Dams— One  may  build  a  dam  across  a  stream  flowing  through 
his  land  without  obtaining  leave  from  the  county  court  as  provided  bv  sec- 
tion 1  of  chapter  77,  General  Statutes,  but  if  in  doin^  so  he  intirferes'witlte 
the  previous  supply  to  other  riparian  owners  be  must  answer  in  damages. 

A  railroad  oompany  built  a  dam  across  a  Jtaek  near  a  point  at  which  its< 
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road  crossed  the  creek,  by  which  a  reservoir  was  formed  from  which  water 
i^as  taken  to  a  tank  to  supply  its  locomotives  with  water.  Appellant,  the 
•owner  of  a  mill  located  two  miles  below  this  dam,  and  erected  under  an 
order  of  the  county  court  grantin^c  leave  ns  provided  by  statute,  brings  this 
action  to  recover  damftges  for  the  unlawful  obstruction  of  the  stream  that 
liitherto  supplied  the  power  for  the  operation  of  his  mill.  Held— That  if 
4ihere  is  such  a  detention  of  the  water  as  impedes  or  delays  the  running  of 
plaintiff's  mill  he  is  entitled  to  recover,  the  use  by  the  defendant  not  being 
an  ordinary  use  of  the  water. 

8.  Same— The  fact  that  the  defendant  has  leased  its  road  and  appurtenances 
to  another  does  not  deprive  the  plaintiff  of  his  righc  of  action  agoinst  the 
defendant,  the  dam  being  the  primary  and  continuing  cause  of  the  injury 
complained  of. 

4.  Same— Under  the  Ipave  granted  by  the  county  court,  under  the  statute, 
to  erect  a  mill  or  mrtnufMctory  o?i  a  water  cours»*  in  t-his  State,  the  fiwner 
'acquires  a  vested  ri«jht  which  can  not  lie  lawfully  infringed  iiy  any  oiher 
person  or  corponition,  or  taken  or  applied  to  public  use  without  just  com- 
pensation. 

(A  rehearing  having  l)een  granted  in  this  case,  the  opinion  now  published 
was  delivi^red  upon  the  second  hearing.  See  former  opinion  in  5  Kv.  Law 
Hep.,  663.] 

C'urd  &  Waddle  and  ParktT  <fe  May  for  appellant. 

Morrow  &  Newell  for  appellee. 

Appeal  from  Pulaski  (Mrcuit  Conrt. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  Is  the  owner  of  a  water  grist  mill  erected  by  him  in 
IS72  on  Pittman'K  creek  under  an  order  of  the  Pulaski  county 
court  grantinp^  the  leave  as  provided  by  law  in  such  cases.  Across 
the  same  creek,  about  one  mile  below  its  source  and  two  miles 
above  appellant's  mill,  appellees,  the  trustees  of  the  Cincinnati 
Southern  Railway,  under  charter  granted  by  the  general  assem- 
bly, subsequently  l)uilt  their  road,  and  at  the  same  time  erected 
just  above  the  railroad  crossing  a  wooden  dam  four  feet  high,  by 
which  a  reservoir  was  form(>d,  from  which  water  was  taken  to  a 
supply  tank  to  ho  used  in  running  their  trains.  But  in  1877  or 
1K78.  several  years  after  tiie  completion  of  their  road,  they 
erected  in  place  of  the  wooden  dam  one  built  of  stone,  laid  in 
cement,  fourteen  feet  high,  by  wliich  a  reservoir  was  formed  cov- 
ering 10  or  11  acres  of  land,  purchased  by  them  of  the  riparian 
owner. 

This  action  was  brouglit  by  appellant  against  appellee  for  the 
alleged  wrongful  and  unlawfjil  obstruction  and  diversion  ijy  rea- 
son of  tlie  stone  dani  of  water  that  liitherto  flowed  to  and  sup- 
plied th(»  power  for  the  operation  of  his  mill,  whereby,  as  he 
states,  he  lias  boon  injured  and  to  a  great  extent  deprived  of  the 
iii^f*  and  enjoyment  of  said  mill. 

For  th(»ir  defense  the  ap])ollees  answered;  First.  That  since 
July,  1877,  the  railroad  built  by  them,  together  with  its  fran- 
chises, appu!tonanc(»s,  etc.,  including  the  stone  dam  and  reser- 
voir, has  l)oen  leased  by  thein  to  the  C-incinnaVi  Railwtiv  Com- 
pany and  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Coinpany,  and  a])pelloes  iiavo  not  since  tliat  time  been  in  the  pos- 
session or  iiad  control  of  the  dam  or  reservoir,  and  are  not,  there- 
fore, liable  fcu'  the  injury  complained  of.  Second.  They  deny 
tiiat  the  flow  of  water  to  appellant's  mill  has  to  any  extent  been 
pn^ventod  or  delayeti  l)y  the  erection  of  the  stone  dam,  and  state 
til  at  there  is  no  strtnim  of  water  having  channel   or  banks  above 
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the  point  wliere  the  dam  is  located,  the  reservoir  having  been 
supplied  with  water  by  surface  drainage  at  times  of  heavy  rains, 
and  that  if  the  water  which  flows  above  the  dam  was  unobstructed 
it  would  not  in  any  way  affect  appellant's  mill,  because  the  quan- 
tity during  a  portion  of  eacfi  year  is  so  small  as  even,  when  add.ed 
to  that  below,  to  be  insufficient  to  run  the  mill,  while  during  the 
residue  of  the  time  the  quantity  flowing  below  is  sufficient  (o 
operate  it  as  fully  as  if  the  dam  had  not  been  erected. 

In  our  opinion  the  first  defense  is  not  available.  The  stone 
dam,  which  it  is  alleged  by  appellant  obstructs  and  diverts  the 
natural  and  accustomed  flow  of  water  to  his  tnill,  was  erected  by 
appellees  as  an  appurtenance  to  their  road,  and  being  the  pri- 
mary and  continuing  cause  of  the  injury  complained  of,  there  can 
be  no  question  of  his  right  to  maintain  this  action  against  them 
for  >vhatever  damage  has  been  unlawfully  caused  thereby.  How 
far  the  lesseei^  of  the  railroad  may  be  liable,  if  at  all,  for  taking 
the  water  already  obstructed  by  the  dam  of  appellees  and  using 
it  in  operating  their  trains  is  a  question  not  now  presented. 

The  right  of  every  riparian  owner  to  *he  enjoyment  of  a  stream 
of  running  water  in  its  natural  state,  in  flow,  quantity  and  qual- 
ity, is  now  well  established.  "Every  proprietor  of  lands  on  the 
banks  of  streams  has  naturally  an  equal  right  to  the  use  of  the 
water  which  flows  in  the  stream  adjacent  to  his  lands  as  it  is 
wont  to  run  without  diminution  or  alteration.  No  proprietor  has 
a  right  to  use  the  water  to  the  prejudice  of  other  proprfetors 
above  or  below  him  unless  he  has  a  prior  right  to  divert  it  or  a 
title  to  some  exclusive  enjoyment.  He  has  no  property  in  the 
watf»r  itself,  but  a  simple  usufruct  while  it  passes  along.  Aqua 
currit  et  debit  currere  ut.currere  solibat  is  the  language  of  the 
•  law.  Though  he  may  use  the  water  while  it  runs  over  his  land 
as  an  incident  to  the  land,  he  can  not  unreiusonably  detain  it  or 
give  it  another  direction,  and  he  must  return  it  to  its  ordinary 
channel  when  it  leaves  his  estate.  Without  the  consent  of  the 
adjoining  proprietor  he  can  not  divert  or  diminish  the  quantity 
of  water  whicn  woqld  otherwise  descend  to  the  proprieJ:ors  below 
nor  throw  the  water  back  upon  the  proprietors  above  without  a 
grant  or  an  uninterrupted  enjoyment  of  twenty  years  (fifteen 
under  our  statute),  which  is  evidence  of  it.  This  is  the  clear  and 
settled  general  doctrine  on  the  subject.  All  the  difficulty  that 
arises  consists  in  its  application."  (2  Kent's  Commentaries,  439.) 

*'The  primary  use  of  water  is  for  natural  and  domestic  pur- 
poses, and  each  proprietor  of  the  land  through  which  it  flows 
may  use  as  much  of  it  as  is  necessary  for  those  purposes,  even  if  it 
be  entirely  consumed  in  the  use,  but  he  is  limited  as  regards 
other  purposes  to  a  reasonable  and  proportionate  use,  which 
must  not  be  such  as  to  exclude  others  from  a  benefit  to  which  they 
are  equally  entitled  with  himself."  (Wadsworth  v.  Tillotson,  15 
Conn.,  3fi6;  Evans  v.  Merriwetjier,  3  Hcammon,  492;  Arnold  v. 
Foote,  12  Wend.,  330;  Davis  v.  Field,  12  Ver.,  118;  The  Mayor  of 
Philadelphia  v.  The  Commissioners  of  Spring  Garden,  7  Barr, 
348.) 

Water  may  by  a  riparian  owner  be  withdrawn  from  a  stream  by 
ordinary  means  or  by  artificial  channels  for  the  purpose  of  sup- 
plying the  wants  of  men  and  animals,  even  to  the  extent  of  pro- 
ducing a  material  diminution  in  the  force  and  volume  of  the  cur- 
rent. But  it  can  not  be  withdrawn  for  the  purpose  of  Irrigation 
or  for  any  other  secondary  and  artificial  purpose  except  in  such 
a  reasonable  and  legitimate  way  as  not  to  interfere  unjustifiably 
with  its  general  use.     (Weston  v.  Alden,  7  Mass.,  136;  Colburn  ^•. 
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Richards,  18  Mass.,  420;  Cook  v.  Hull,  3  Pick.,  279;  Anthony  v. 
Lapham,  5  Pick.,  175;  Evans  v.  Merriwether,  3  Scaramon,  492. 

It  has  always  been  the  poli^.y  of  this  State  to  encourage  the 
building  of  water  mills,  and  being  considered  of  **publicuse"  the 
exercise  by  the  legislature  of  the  right  of  eminent  domain  ia 
favor  of  them  has  n^ver  been  called  in  question  by  the  courts. 

By  section  1,  chapter  77,  General  Statutes,  which  is  substan* 
tially  the  same  as  section  1  of  the  act  of  1797,  continued  in  force 
by  the  Revised  Statutes,  it  is  provided  that  *'a  person  owning 
land  on  a  water  course,  the  bed  whereof  belongs  to  him  or  the 
Commonwealth,  and  desiring  to  build  on  such  land  a  grist  milU 
or  other  mill  or  manufactory  useful  to  the  pulbic,  and  needing  & 
dam  in  or  across  the  water  course  or  the  raising-of  an  established 
dam  or  the  cuiting  or  enlarging  of  a  canal  above  or  below,  may, 
by  petition  in  writing  filed  in  the  county  court  of  the  county  in 
which  is  situated  the  principal  part  of  the  land  asked  to  be  con- 
demned, obtain  therefrom  a  writ  of  ad  quod  damnij|m  for  the  pur- 
pose of  making  the  necessary  condemnation,  which  shall  embrace 
all  the  land  demanded,  whether  lying  in  the  same  county  or  not." 

But  by  subsequent  sections  of  the  same  chapter  it  is  provided 
that  such  lease  shall  not' be  granted  if  thereby  the  mansion  house 
of  any  other  than  the  applicant,  or  the  out  houses  or  any  part  of 
the  yard,  garden  or  orchard  thereto  belonging,  will  be  overflowed 
or  tiiken,  or  that  any  other  legally  established  mill  will  be  mate* 
rially  injured  thereby,  or  that  the  health  of  the  neighbors  will 
be  injured.  And  that  no  person  shall,  by  reason  of  such  leave, 
draw  the  water  from  the  mill  pond  of  another  existing  at  the 
time  of  the  leave,  or  otherwise  do  anything  injurious  to  a  vested 
right  in  any  waterworks  then  existing  on  the  water  course. 

By  virtue  pf  the  leave  thus  granted  to  erect  a  mill  or  manufac- 
tory on  a  water  course  in  this  State  th'e  owner  acquires  a  vested 
riglit,  which  can  not  be  lawfully  infringed  by  any  other  person 
or  corporation,  or  taken  or  applied  to  public  use  without  just 
compensation  being  previously  made. 

By  virtue  of  tlie  statutory  proceeding  one  constructing  a  dain^ 
or  intending  to  do  so,  may  apply  to  the  county  court  and  obtain 
permission  to  do  so  by  paying  to  the  riparian  proprietors  below 
and  above  the  dam  such  damages  as  they  may  likely  sustain  by 
reason  of  its  construction,  and  this  is  a  full  protection  to  the  ap- 

Elicant;  but  if  no  application  is  made  to  the  county  court  he  still 
as  the  right  to  use  his  own  land  and  the  water  flowing  over  it 
when  not  injuring  others,  as  there  is  no  restriction  to  be  found 
in  the  stitute  or  elsewhere  by  which  the  owner  of  the  land  where 
the  stream  runs  is  i)rohil)ited  from  building  a  dam  when  not 
interfering  with  the  rights  of  others,  but  in  doing  so,  if  he  so 
obstructs  the  natural  flow  of  the  water  as  to  lessen  the  supply  of 
his  neighbor  below,  or  to  overflow  his  land  above,  he  must 
answer  in  damages.  Tlie  owner  is  entitled  to  the  reasonable  use 
of  the  water  for  natural  and  domestic  purposes,  but  when  he  un- 
dertakes to  divert  the  course  of  the  stream,  or  detains  the  wat^r 
by  means  of  a  dam,  so  as  to  prevent  the  previous  supply  to  the 
riparian  owners,  he  becomes  a  wrongdoer.  In  this  case  the 
owner  of  the  mill  below  has  protected  himself  against  any  claim 
for  damages  by  reason  of  the  extraordinary  use  of  the  water  by 
his  application  to  the  county  court,  but  if  he  had  obtained  no 
such  leave,  and  the  running  of  his  mill  obstructed  the  passage  of 
the  water  and  diminished  its  flow  to  the  injury  of  those  below,  he 
would  have  been  liable  for  the  injury.  So  in  this  case,  althou|^h 
the  railroad  company  owns  the  land,  if  the  construction  of  ita 
dam  and  the  use  of  the  water  diminished  the  flow  to  appellanta 
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mill  so  aB  to  aifect  the  running  of  his  mill  it  must  be  regarded  slb 
an  unreasonable  use  of  the  water,  because  the  use  of  tne  water 
for  the  purpose  of  supplying  the  boilers  on  trains  running  on  the 
road  is  something  more  than  the  ordinary  use  for  domestic  pur- 
poses. The  use  and  detention  of  the  water  on  a  large  stream  by 
means  of  a  dam  for  the  purposes  of  the  railroad  might  not  be  an 
unreasonable  use,  as  ordinarily  there  would  be  ample  water  left 
for  all  the  purposes  of  the  riparian  owner  below,  yet  where  the 
stream  is  small,  or  even  large,  if  the  dam  so  obstructs  the  water 
as  to  diminish  the  flow  and  lessen  the  capacity  of  the  water 
power  below,  it  is  an  injury  to  the  proprietor  for  which  damages 
may  be  awarded.  The  question,  therefore,  in  this  case  is  not 
whether  the  railroad  company  made  an  unreasonable  use  of  the 
water,  but  whether  its  use  for  the  purposes  of  the  railroad  injured 
the  mill  below.  Where  the  water  is  detained  by  dams  so  as  to 
run  mills  or  supply  locomotives  it  is  not  an  ordinary  use  of  the 
water,  and  while  the  company  may  not  use  more  than  is  reason- 
ably necessary  for  running  its  trains,  neverth«?less  if  it  injures 
the  mill  of  the  plaintiff  he  is  entitled  to  recover. 

The  instruction  that  the  company  had  the  right  to  its  reason- 
able use  was,  therefore,  misleading.  The  mere  detention  of  the 
water  or  the  construction  of  the  dam  is  not  of  itself  the  injury. 
It  must  be  such  a  detention  as  impedes,  delays  or  affects  the 
running  of  plaintiff's  mill. 

If  the  use  by  the  railroad  causes  no  material  injury  to  the 
owner,  then  no  recovery  can  be  had,  and  this  is  a  question  of 
fact  for  the  jury  to  determine. 

The  judgment  below  is,  therefore,  reversed  and  cause  re- 
manded for  a  new  trial  in  conformity  with  this  opinion. 


RITT'S  ADM^R  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  June  9,  1887— Not  to  be  reported.) 

1,  Master  and  servant.— Railroads— If  a  superior  orders  a  subordiDate  into, 
a  place  of  peril  it  is  his  duty  to  protect  him,  and  in  the  omission  or  per- 
formance of  this  duty  the  superior  represents  the  principal. 

The  conductor  of  a  train  havinpr  ordered  a  car  repairer,  who  was  also  fore- 
man of  car  repairers,  to  jrn  under  n  oar  to  make  a  repair,  it  was  the  duty  of 
the  conductor,  if  at  the  time  in  charge  of  the  train,  to  see  that  the  train  did 
not  move. 

2.  Peremptory  instruction— Whether  a  train  had  passed  from  the.  control 
of  the  yard  master  into  the  control  of  the  conductor,  who  was  to  take  it  on 
its  journey,  was  a  question  of  fact  to  be  determined  by  the  jury  from  all  the 
testimony  and  circumstances  in  evidence,  and  there  beinp  testimony  tend in^r 
to  show  that  the  nnuductiir  had  charjsre  of  the  trhin,  upon  which  fact  the  lia- 
bility of  the  company  dependfd.  it  was  error  to  give  the  jury  a  peremptory 
instruction  to  find  for  defendant. 

Wrij^ht  &  McElroy,  Rodes  &  Settle  and  Edward  W.  Hines  for 
appellant. 

Wm.  Lindsay  and  Mltdiell  &  DuBose  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Benjamin    F.    Rltt,  while  in   the  employ  of  the  appellee,  the 
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Louiavllle  &  Nashville  Bailroad  Company,  as  foreman  of  car  re- 
pairers in  its  yard  at  Bowling  Green,  Ky..  lost  his  life  on  the 
night  of  May  27,  1884,  under  these  circumstances:  The  road  south 
of  said  place  to  Nashville,  Tenn.,  is  one  division,  and  that  run- 
ning north  of  it  to  Louisville,  Ky.,  is  another,  making  Bowling 
Green  what  is  known  as  a  terminal  point,  and  at  which  the  en- 
gine, caboose  and  entire  crew  of  all  through  freight  trains  are 
changed.  When  such  a  train  reaches  there  those  in  charge  of  it 
are  relieved  and  the  yard  master  takes  charge  of  it.  It  is  his 
duty  to  superintend  the  making  up  of  trains  and  the  movements 
of  the  cars  and  engines  in  the  yard.  It  is  the  duty  of  the  fore- 
man of  the  car  repairers,  together  with  his  assistants,  to  examine 
the  incoming  and  outgoing  cars,  and  make  all  needful  repairs. 

In  the  case  of  a  through  train  the  new  conductor  and  fresh 
crew,  w^ho  are  to  take  charge  of  it  and  conduct  it  to  its  destina- 
tion, are  required  to  be  at  the  yard  a  certain  length  of  time  he- 
fore  the  time  fixed  for  its  departure,  and  it  is  the  duty  of  the 
conductor  before  leaving  to  inspect  the  train.  If  the  foreman  of 
the  car  repairers  learns  in  any  way  that  a  car  is  in  bad  condition 
he.  must  repair  it,  and  in  case  this  will  require  more  time  than  the 
stoppage  of  the  train  permits  he  reports  to  the  yardmaster  and  the 
car  is  taken  from  tlie  train  and  sent  to  the  repair  shop.  The 
yardmaster  and  the  foreman  of  the  car  repairers  are  in  the  main 
sovereign  in  their  particular  sphere  of  labor,  but  the  one  may 
call  upon  the  other  to  do  certain  things.  So,  too,  it  being  the 
duty  of  the  conductor  to  see  before  his  train  starts  forward  that 
it  is  in  proper  condition,  it  appears  to  necessarily  follow  that  he 
may  direct  any  necessary  repair  that  may  bo  needed,  and  to  this 
end'  may  call  upon  the  foreman  to  have  it  done. 

An  employe  in  one  department  of  the  service  may,  in  some 
states  of  case  or  under  certain  circumstances,  command  the  ser- 
vices of  an  employe  in  another  department.  (L.  AN.  R.  B.  Co. 
v.  Collins,  2  Duvall,  115.) 

If  a  conductor,  just  as  he  is  ready  to  start  upon  a  journey,  dis- 
covers a  defective  brake,  he  should  surely  have  the  power  to 
order  its  repair. 

XTpon  the  night  of  the  accident  a  through  freight  train  arrived 
from  Nashville.  It  was  switched  upon  a  side  track  in  order  that 
other  trains  might  pass  upon  the  main  track  during  the  twenty- 
five  minutes  stop  there.  The  crew,  including  the  conductor,  that 
had  brought  it  in  left  it,  the  new  one  and  the  conductor,  who 
were  to  take  it  on,  being  there  ready  to  enter  upon  the  perform- 
ance of  the  duty.  When  the  train  first  arrived  the  deceased,  as 
foreman,  with  one  of  his  assistant:s,  had  gone  along  the  train  and 
inspected  it.  Before  the  accident  occurred  all  necessarv  changes, 
if  any,  in  the  composition  of  the  train  had  been  ma()e.  In  the 
language  of  the  witness  it  was  *'made  up."  The  new  conductor 
had  passed  along  it  and  inspected  it,  and  nothing  remained  to  be 
done  by  him  before  starting  save  to  receive  his  orders  at  the  tel- 
egraph otllce  and  receipt  for  them.  At  this  juncture  he  was  in- 
formed by  the  conductor,  who  had  brought  the  train  in,  that  the 
brake  upon  the  rear  was  not  in  good  condition.  The  yardmaster 
appears  to  have  been  present  at  tiiis  time,  but  instead  of  refer- 
ring the  matter  to  him  the  new  conductor  sought  the  deceased 
and  informed  him  of  the  trouble  and  told  him  in  substance  to 
attend  to  it.  He  tesitfies  that  he  '* requested''  him  to  see  to  it. 
A  fair  construction  of  what  was  said  makes  it  amount  to  a  direc- 
tion to  attend  to  it,  and  if  the  conductor  was  then  in  charge  of 
the  train  the  doctrine  of  respondent  superior  applies.     If  it  and 


Digitized  by  VjOOQ IC 


KITTYS  ADM'R  V.  L.  &  N.  R.  R.  CO.  309 

Ite  movements  were  then  subject  to  his  order  he  was  por  hac  vice 
■%he  superior  of  the  deceased,  and  the  representative  or  alter  ego 
-of  the  company. 

They  went  together  to  the  car.  The  deceased  remarked  in  sub- 
stance that  he  could  fix  the  brake  if  the  train  did  not  start.  The 
reply  was:  '*I  have  not  got  my  orders  yet;  I  am  not  ready  to 
go,'*  and  thereupon  the  deceased  went  under  the  car.  In  a  few 
moments  the  signal  sounded  for  backing  the  train  and  it  at  once 
<lid  so,  and  Ritt  was  run  over  and  killed. 

His  administratrix  now  seeks  to  recover  damages  upon  the 
ground  that  his  death  was  the  result  of  the  willful  nelgect  of  the 
appellee. 

After  the  testimony  in  her  behalf  had  been  offered  in  the  lower 
^ourt  it  peremptorily  instructed  the  jury  to  find  for  the  company, 
and  of  this  she  now  complains. 

This  action  of  the  court  was  based  upnn  the  ground  that  the 
•<5onductor  had  no  control  of  the  train  in  the  yard;  that  its  move- 
ments, save  when  it  started  upon  its  journey,  were  entirely  sub- 
ject to  the  orders  of  the  yardmaster;  that  the  conductor  bad 
nothing  to  do  with  them,  save  to  give  the  orders  to  move  out 
ftfter  he  received  his  orders;  that  the  entire  testimony  showed 
this  to  bo  the  case,  and  that  there  was  a  total  absence  even  tend- 
ing to  show  otherwise. 

As  this  record  stands  those  immediately  in  charge  of  the  engine 
«t  the  time  of  the  accident  are  not  chargeable  with  neglect  be- 
■cause  they  had  no  notice  that  any  one  was  under  the  train.  It 
also  appears  that  neither  tlie  conductor  nor  the  deceased  knew 
that  the  engine  hacl  been  attached  to  the  train.  A  curve  in  the 
track  prevented  them. from  seeing  it,  and  they  had  not  been  in- 
formed of  it. 

It  was  the  custom  when  a  car  repairer  went  under  a  car  for  the 
foreman  or  one  of  his  assistants  to  notify  those  in  charge  of  the 
engine  of  it  so  that  it  would  not  move  until  he  came  from  under  it. 

It  is  urged  that  the  deceased  was  not  a  subordinate;  ihat  he 
was  the  foreman  of  the  ear  repairers,  and  that  it  was  his  duty, 
upon  the  occasion  when  he  was  killed,  to  have  given  this  notice, 
and  thus  have  prevented  the  accident 

This,  however,  is  not  so  if  the  conductor  was  at  the  time  in 
charge  of  the  train,  and  for  the  occasion  his  superior.  If  so  he 
had  a  right  to  rely  upon  his  seeing  that  the  trajn  did  not  move, 
and  that  he  was  protected  in  the  hazardous  duty  which  he  had 
been  directed  to  perform. 

When  he  went  under  the  car  none  of  his  assistants  were  at 
hand.  The  conductor  was  present,  and  while  what  Ihe  latter 
said  related  to  the  car  starting  on  its  journey,  yet  it  is  fair  to 
presume  that  the  deceased  risked  himself  under  the  car  owing  to 
the  presence  of  the  conductor  and  what  he  said  to  him. 

If  in  point  of  fact  the  conductor  was  then  in  charge  of  the 
train;  if  he  then  was  for  the  occasion  the  superior  of  the  de- 
ceased, then  when  he  directed  him  to  go  under  the  train  to  make 
the  repair,  thus  exposing  him  to  danger,  it  was  his  duty  to  see 
that  he  was  protected.  If  a  superior  orders  a  subordinate  into  a 
place  of  peril  it  is  his  duty  to  protect  him,  and  in  the  perform- 
ance or  omission  of  his  duty  the  superior  represents  the  principal. 

The  attitude  which  the  conductor  then  occupied  was  a  ques- 
tion of  fact  to  be  determined  from  all  the  testimony  and  circum- 
stances in  evidence. 

It  is  not  proper  for  us  to  review  all  the  testimony  or  give  our 
t)pinion  of  the  weight  to  which  it  may  be  entitled.  It  is  sutflcient 
to  say  that  it  was  the  duty  of  the  conductor  to  inspect  the  train 
and  have  any  necessary  repair  made.  He  certainly  had  charge 
of  it  for  the   purpose   of   putting   it   in  order  for  thejourney.     it 
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was  "made  up/'  and  some  of  the  witnesses  say  in  substance  that 
when  this  has  been  done  and  the  conductor  has  inspected  it  and 
taken  the  numbers  of  the  cars,  and  the  train  is  ready  to  go  that 
it  is  l^nown  as  **his  train"  and  is  under  his  control,  subject  to- 
change  or  stoppage  within  the  yard  by  the  yardmaster. 

There  appears  to  be  a  time,  upon  such  an  bccasion,when  it  may 
be  questionable  who  has  control  of  a  train.  There  is  certainly 
good  reason  for  the  yardmaster  having  control  of  the  movements: 
of  the  cars  in  yard  where  there  may  be  various  trains  moving 
and  at  the  same  time,  but  a  state  of  case  may  arisp  when  it  is 
difficult  to  tell  whether  a  train  yet  remains  under  his  control  or 
has  passed  under  that  of  the  conductor,  or  is  at  least  in  his 
charge,  subject  perhaps  to  interference  by  the  yardmaster. 

Whether  this  had  occurred  in  this  instance  was  a  question  of 
fact  to  be  gathered  from  all  the  evidence  and  circumstances, 
shown  by  it,  and  without  furth(  r  comment,  as  the  case  must  b& 
retried.  It  seems  to  us  that  such  a  state  of  case  was  presented 
that  the  question  should  have  been  allowed  to  go  to  the  jury.. 
There  wq-s  not  an  entire  absence  of  testimony  tending  to  show  that 
whe^i  the  deceased  met  his  fate  the  conductor  was  in  charge  of 
the  train,  and  any  doubt  upon  the  question  should  be  resolved  iik 
favor  of  the  right  of  the  jury  to  pass  upon  it. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


CITY  OF  LOUISVILLE  v.  MURPHY,  &c. 

(Filed  June  1,  1887.')- 

1.  Taxation— A  statute  providing  for  the  imposition  of  a  tax  "as  long  as 
needed"  to  pay  a  particular  debt  authorizes  the  imposition  of  the  tax  until 
the  debt  1b  satisfied,  or  UDtll  a  sum  suffioient  for  that  purpose  has  beoD 
raised  by  the  tax. 

The  charter  of  the  city  of  Louisville  provides  that  "if  in  any  year  the  gen- 
eral council  shall  fail  to  pass  a  city  ordinance,  or  if  the  ciry  ordinance  in 
any  year  shall  be  invalid  or  inoperative,  the  rate  of  taxation  for  the  succeed- 
ing year  shall  be  as  follows,"  specifying  a  ceitain  amount  for  city  purposes- 
proper,  a  certain  amount  for  school  purposes,  and  so  for  various  otner  pur- 
poses, and  for  subscription  to  certain  railroads  "as  long  as  the  taxes  are 
needed,  thirty  cents."  For  some  reason  the  city  council  failed  to  pass  any 
levy  ordinance  for  the  collection  of  taxes  for  the  year  1887,  and,  therefore, 
the  only  authority  for  collecting  city  taxes  for  the  year  is  the  charter  pro- 
vision quoted.  Held— That  the  tax  of  thirty  cents  for  subscription  to  rail- 
roads may  be  enforced,  the  bonds  issued  therefor  being  still  unpaid.  The- 
fact  that  this  tax  is  not  needed  for  the  year  1887  to  pay  interest,  or  to  pay 
bonds  maturing,  is  not  a  sufHoient  reason  for  restraining  the  collection  or 
the  tax,  the  object  of  the  tax  being  the  accumulation  of  money  to  pay  the- 
entire  principal  and  interest. 

2.  Powers  of  mayor  of  city— While  as  a  general  rule  the  mayor  of  a  city 
has  no  authority  by  virtue  of  his  oflSoe  to  authorize  litigation  in  behalf  at 
the  city  or  to  employ  counsel  to  represent  it,  cases  of  emergency  may  arlg» 
where  the  power  must  necessarily  exist. 

In  this  case  the  city  officials  were  proceeding  to  collect  a  tax  without  any 
ordinance  of  the  city  council.  The  city  council  failing  to  take  any  action, 
the  city  attorney  was  not  disposed  to  do  so,  but,  being  in  doubt  as  to  the^ 
validity  of  the  tax,  advised  action  of  some  sort  by  the  mayor,  who  employed. 
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f 
■counsel  to  iDstitute  suit  to  rngtrain .  the  oollectioD  of  the  tax.    Held— That 
the  emergency  justified  the  aotloo  of  the  mayor. 

B.  F.  Buckner,  R,  W.  Wolley  and  J.  G.  Sinirall  for  appellants. 

L.  N.  Dembitz,  Goodloe  &  Roberts,  Muir  A  Heyman  and 
"Wm.  Lindsay  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor* 

These  two  cases,  one  in  the  name  of  the  city  of  Louisville 
against  Daniel  Murphy  and  others,  and  the  oJ:her  in  the  name  of 
P.  B.  Reed  against  the  same  parties,  were  heard  together  in  the 
-court  below  and  argued  as  one  case  in  this  court.  The  object  of 
each  action  is  to  enjoin  the  assessor  of  the  city  of  Louisville  from 
including  in  his  tax  bills  an  item  of  thirty  cents  on  each  $10()  in 
value  of  taxable  property  levied  to  pay  the  interest  on  bonds  is- 
sued by  the  city  to  the  Louisville,  New  Albany  &  St.  Louis  Rail- 
road, and  not  the  Elizabethtown  &  Paducah  Railroad.  The  entire 
amount  due,  or  to  become  due,  by  the  bonds  is  $2,500,000—1.500,000 
<lue  in  1891  to  the  first  named  road,  $1,000,000  due  to  the  last 
named  road  in  18H8,  and  the  other  $1,000,000  in  1903.  Nearly  all 
the  bonds  remain  unpaid  and  all  bearing  interest. 

By  an  act  to  amend  the  charter  of  the  city  of  Louisville,  ap- 
proved March  30,  1880,  it  was  provided  that  *'the  general  council 
t)f  the  city  of  Louisville  shall,  for  the  purpose  of  providing  for 
the  payment  of  the  principal  and  interest  of  the  bonds  issued  by 
-said  city  to  the  Elizabethtown  &  Paducah  Railroad  Company, 
^ated  October  1,  1868,  and  the  bonds  issued  to  the  same  company, 
xlated  January  1,  1873,  and  the  bonds  issued  to  the  Louisville, 
New  Albany  &  St.  Louis  Railway  Company,  dated  September  1, 
1871,  continue  to  levy  annually  and  cause  to  be  collected  a  tax  of 
thirty  cents  on  each'$l(K)  worth  of  the  property,  real,  personal  and 
mixied,  money,  choses  in  action,  bonds,  stocks  and  ev^idences  of 
•debt  in  said  city  subject  to  taxation  under  the  revenue  laws  of 
the  State  of  Kentucky,  and  said  levy  shall  continue  to  be  made 
130  long  as  it  shall  be  necessary  to  pay  the  principal  and  interest 
•of  saia  bonds.  Said  taxes  when  collected  shall  be  paid  in  to  the 
■sinking  fund  of  said  city,  and  said  sinking  fund  shall,  with  said 
taxes  and  other  resources,  pay  the  aforesaid  bonds. 

•*  Sect  ion  5.  The  bonds  authorized  to  be  issued  by  this  act,  and 
-all  other  bonds  of  said  city  for  which  the  city  is  primarily  liable, 
shall  be  a  charge  on  the  sinking  fund  of  said  city. 

*•  Section  6.  Nothing  in  this  act  shall  repeal  the  authority 
which  the  city  of  Louisville  has  to  levy  and  collect  taxes  to  pay 
the  principal  and  interest  of  the  bonds  herein  charged  on  the 
linking  fund,  should  said  taxes  be  necessary  to  pay  the  same.'' 

By  a  subsec]^uent  act  of  May  12,  1884,  amending  the  city  char- 
ter, it  is  provided: 

** Section  3.  The  general  council  shall  in  each  calendar  year,  as 
«arly  in  the  month  of  December  as  practicable,  by  ordinance  levy 
-«n  ad  valorem  tax  not  exceeding  the  following  rates:  For  city- 
purposes  proper,  not. more  than  eighty-flve  cents  on  each  $100;  for 
the  support  of  the  high  schools  and  common  scohols,  not  more 
than  thirty  cents;  for  meeting  the  principal  and  interest  of  the 
bonds  issued  to  the  Elizabethtown  &  Paducah  and  the  Louisville 
^  New  Albany  and  St.  Louis  Railroads,  not  more  than  thirty  cents 
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and  a  half;  for  the  use  of  the  sinking  fund,  not  more  tlvan  forty 
cents;  for  the  house  of  refuj^e,  not  more  than  five  cents;  for  clean- 
ing and  repairing  sewers,  not  more  than  two  cents;  for  cleaning 
and  repairing  public  w^ays,  and  including  footways  and  orossings, 
not  more  than  thirty  cents;  for  reconstruction  and  carriage  ways 
of  streets  and  alleys,  in  conformity  with  section  6 of  the  charter 
amendment  act,  approved  February  20,  1873,  not  more  than 
twenty-six  cents;  for  bonds  under  the  ordinance  and  vote  of  1888» 
not  more  than  twelve  cents. 

'^Section  4.  If  in  any  year  the  general  council  shall  fail  to  pass 
a  levy  ordinance,  or  if  the  levy  ordinance  in  any  year  shall  be  in« 
valid  or  inoperative,  the  rate  of  taxation  for  the  succeeding  year 
shall  be  as  follows,  and  any  tax  bill  made  by  color  of  an  invalid 
levy  ordinance  shall  be  valid  to  that  extent:  For  city  purposes 
proper,  f^eventeen  cents  on  each  $100  w^orth  of  property  subject 
thereto;  for  school  purposes,  thirty  cents;  for  subscription  to  the 
Eli'/abethtown  &  Paducah  and  Louisville,  New  Albany  &  St. 
Louis  Railroads,  as  long  as  these  taxes  are  needed,  thirty  cents; 
for  the  sinking  fund,  forty  cents;  for  the  house  of  refuge,  two 
cents;  for  cleaning  and  repairing  public  ways,  eight  cents;  for 
cleaning  and  repairing  sewers,  one  cent;  for  reconstruction  and 
carriage  ways,  six  cents;  for  bonds  under  ordinance  and  vote  of 
1888,  twelve  cents;  in  each  case  on  the  $100  worth  of  property 
subject  to  such  tax.'' 

For  some  unaccountable  reason  the  city  council  failed  to  pass 
any  levy  ordinance  for  the  collection  of  taxes  for  city  purposes 
for  the  year  1887,  and,  therefore,  the  only  auUiority  for  collecting 
the  taxes  for  this  year  for  the  purposes  of  the  city  is  the  act  re- 
ferred to  in  the  fourth  section,  by  which  the  legislature  has  said 
in  the  event  the  city  council  should  in  any  year  fail  to  pass  an 
ordinance  for  that  purpose,  or  if  passed  the  ordinance  should  prove 
to  be  invalid  or  inoperative,  then  the  legislative  ordinance  shall 
be  enforced  at  the  rate  of  taxation  therein  prescribed. 

It  is  now  maintained  by  counsel  for  the  appellants  that  the 
legislative  ordinance  embraced  by  the  fourth  section  of  the  act, 
in  so  far  as  it  attempts  to  authorize  the  collection  of  taxes  to  pay 
the  principal  and  interest  of  these  bonds,  is  invalid  and  void, 
and  if  not  that  tlie  tax  imposed  is  not  needed  to  pay  the  bonds  or 
the  interest  on  them  for  the  year  1887. 

Tlie  manifest  object  of  the  legislature  in  adopting  the  fourth 
section  of  tl)e  act  in  question  was  to  provide  the  city  with  means 
to  carry  on  the  municipal  government  in  the  event  the  council 
failed  to  pass  an  ordinance  authorizing  the  tax.  and  to  provide 
a  remedy  for  imposing  taxation  in  the  event  the  ordinance 
passed  for  that  purpose  should  prove  invalid.  The  contingency 
upon  which  this  legislation  is  to  be  enforced  has  transpired,  and 
the  principal  question  is  as  to  the  validity  of  the  enactment. 

It  is  conx^eded  by  counsel  for  the  appellants  that  as  no  levy  or- 
dinance was  passed  all  the  taxes  imposed  by  the  fourth  section 
can  be  collected,  except  the  tax  to  pay  these  bonds,  because  a 
definite  and  specific  sum  has  been  fixed  by  the  legislature  to  be 
collected  without  condition  or  limitation  as  to  all  other  taxes; 
but  as  to  the  bonds  the  levy  is  not  only  conditional  upon  the  non- 
action of  the  council,  but  is  made  to  depend  upon  the  question  as 
to  whether  such  a  levy  is  in  fact  needed  for  the  imyment  of  this 
indebtedness;  that  as  there  is  no  one  to  judge  of  the  necessity  for 
such  collection,  the  city  council  having  failed  to  take  any  action, 
neither  the  assessor  nor  the  receiver  of  taxes  can  assume  to  ex- 
ercise this  discretion,  nor  could  the  legislature  have  invested 
them  with  such  a  power  if  such  had  been  the  object  of  the  act. 
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If  the  construction  placed  upon  this  act  by  counsel  is  the  cor- 
rect one  we  should  not  hesitate  to  reverse  the  judgment  below. 

The  legislature  may  delegate  the  power  to  the  general  council 
of  a  municipality  to  legislate  as  to  its  internal  affairs;  in  other 
words,  the  general  council  is  the  local  legislature  of  the  city  gov- 
ernment, and  to  that  body  may  be  confided  a  discretion  as  to 
the  results  and  necessities  of  the  local  .public,  but  to  confide  the 
power  to  the  city  officer  or  collector  to  impose  taxes  at  his  pleas- 
ure, even  with  a  limitation,  is  not  sanctioned  by  any  judicial  de- 
cision or  constitutional  precedent. 

The  object  in  creating  the  sinking  fund,  or  the  corporation 
known  as  the  commissioners  of  the  sinking  fund  of  the  city  of 
Louisville,  was  that  certain  resources  then  existing  belonging  to 
the  city,  and  such  as  might  aftewards  he  acquired  for  that  pur- 
pose, sliould  be  applied  to  the  payment  of  the  principal  ana  in- 
terest of  the  public  debt  of  the  municipality.  The  act  of  1869  in- 
creased the  revenues  of  tlie  sinking  fund,  and  the  act  of  March 
30,  1880.  directed  that  the  general  council  should,  for  the  pur- 
poses of  paying  off  these  bonds,  that  is,  the  principal  as  well  as 
the  interest,  continue  to  levy  and  collect  every  year  this  thirty 
cents  tax,  to  be  paid  over  by  the  treasurer  of  the  city  to  the  sink- 
ing fund  commissioners.  This  entire  bonded  debt  was  to  be  paid 
out  of  the  funds  belonging  to  the  sinking  fund,  and  the  evident 
purpose  was  to  raise  money  by  taxation  to  meet  not  only  the  in- 
terest on  the  bonds,  but  to  leave  the  money  in  tlie  sinking  fund 
to  pay  the  bonds  as  they  matured,  nor  were  the  resources  of  thn 
sinlciiig  fund  to  be  applied  alone  to  this  railroad  debt,  but  to  the 
entire  debts  of  the  city,  and  the  fund  to  be  held  sacred  for  that 
purpose.  If  the  purpose  of  this  taxation  was  to  pay  the  interest 
only  and  not  the  principal  of  the  l>onds,  the  question  presented 
would  be  one  of  more  difficulty,  hut  the  tax  was  levied,  or  di- 
rected to  be  levied,  to  pay  the  entire  amount,  jjrincipal  and  in- 
terest. The  accumulation  of  the  money  is  lo  psiy  the  principal 
when  due  as  well  as  the  interest,  and  thus  is  denominated  a 'sink- 
ing fund. 

It  is  certain  that  the  bonded  debt,  and  for  the  payment  of 
which  the  sinking  fund  is  chargeable, -exceeds  .$9, 000, (KH),  and 
near  $2,0(X).(MH)  of  these  railroad  bonds  outstanding,  and  the  rev- 
enue of  the  sinking  fund  will  not  exceed  $4,500,000.  and  while  the  re- 
sources of  the  sinking  fund  may  be  sufficient  to  pay  this  particular 
bonded  indebtedness  as  it  matures  for  the  next  few  years,  there 
are  other  liabilities  existing  to  which  its  resources  may  be  ap- 
plied, and  that  there  is  a  surplus  ready  to  pay  a  portion  of  the 
principal  as  it  becomes  due  is  no  reason  why  the  collection  of 
the  tax  should  be  restrained,  or  a  restraining  order  go  because 
this  tax  is  not  needed  for  the  year  1887,  for  this  would  exclude 
the  idea  of  the  power  of  the 'legislature  or  the  council  under  its 
authority  to  provide  means  under  this  taxing  power  conferred  to 
meet  the  principal  as  well  as  the  interest  due  on  the  bonds. 
Whether  there  is  an  actual  necessity  for  the  imposition  of  this 
tax  for  tbe  year  18S7  is  not,  it  seems  to  us,  a  material  inquiry. 
The  collection  is  not  indispensable,  but  might  be  postponed,  and 
yet  by  withholding  the  collection  the  revenues  of  the  sinking 
fund  are  being  lessened  for  the  payment  of  the  debt  of  the  city. 

The  city  council  could  decline  to  make  a  levy  of  thirty  cents 
upon  the  ground  that  the  resources  of  the  sinking  fund  were 
ample,  or  would  be  made  so  in  succeeding  years,  to  meet  these 
debts.  They  might  levy  under  the  act  of  May  12,  1884,  a  less  sum 
than  thirty  and  one-half  cents  to  pay  the  principal  and  interest 
of  the  bonds,  but  that  has  not  been  done  and  no  levy  imposed  tor 
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any  purpose,  not  even  to  defray  the  ordinary  expenses  of  the  city, 
and  in  that  event  the  legislature  has  already  provided  in  express 
terms  the  rate  of  taxation  to  be  imposed,  including  the  tax  to 
pay  these  bonds,  which  is  thirty  cents,  as  long  as  these  taxes  are 
needed.  What  did  the  legislature  mean  by  the  use  of  these 
words  **as  long  as  these  taxes- are  needed''  is  the  important  in- 
quiry? It  certainly  did  not  mean  to  say  that  if  the  fund  on  liand 
was'sulflcient  to  pay  the  interest  due  on  the  bonds  no  tax  should 
be  imposed.  The  annual  levy  was  not  to  pay  the  interest  alone, 
but  to  raise  a  fund  to  pay  the  principal  as  well.  To  raise  the 
wliole  sum  by  taxation  when  the  cfebt  becomes  due  would 
create  a  burden  that  no  local  public  could  bear,  and,  tlierefore, 
the  object  of  the  tax  was  to  pay  the  interest  and  have  a  fund  ac- 
cumulating to  pay  off  these  bonds  at  maturity.  There  is  no  dis- 
cretion left  with  the  assessor  or  the  tax  receiver  in  regard  to  the 
amount  of  tax  to  collect  when  the  city  council  has  failed  to  pass 
any  ordinance,  or  tlie  ordinance  if  passed  is  invalid.  The  tax 
is  thirty  cents,  and  declared  by  legislative  enactment.  The  city 
officers  have  no  power  to  increase  or  diminish  it.  nor  the  right  to 
judge  of  the  necessity  for  collecting  it.  There  has  been  no  dele- 
gation of  power  to  them  l)y  the  legislature,  and  the  duty  of  col- 
lecting under  this  legislative  act  the  thirty  cents  for  the  payment 
of  these  bonds  is  as  important  as  the  collection  of  any  other  taxes 
imposed  by  it.  This  tax  is  to  he  collected  as  long  as  needed — 
that  is,  until  the  bonds  are  paid  off  and  the  law  exists  under 
which  the  tax  is  imposed.  If  the  words  as  long  as  needed  had 
been  omitted  the  same  necessity  would  have  been  attached  to 
the  ordinance,  as  it  could  not  well  be  contended  that  after  the 
bonds  were  discharged,  or  a  fund  suflicient  in  the  hands  of  the 
commissioners  to  pay  these  bonds,  that  the  council  or  the  tax- 
gatherer  could  proceed  to  collect  this  tax.  A  direction  to  the 
council  to  impose  the  tax  as  long  as  needed  means  only  its  im- 
position unlll  a  sufficient  sum  in  the  hands  of  the  commissioners 
for  that  purpose  raised  by  this  tax,  which  is  equivalent  to  pay- 
ment. A  tax  to  be  imposed  as  long  as  needed  to  pay  a  particular 
<iel»t  means  an  imposition  of  the  tax  until  the  debt  is  satisfied. 

The  discretion  in  this  case  is  with  tlie  city  council  as  to  the 
amount  of  tax  to  be  imposed.  They  may  lessen  it  or  not  at  their 
will  under  the  act  of  1884,  hut  if  such  a  power  had  been  given  to 
these  city  ofTlcials  it  would  be  null  and  void.  The  right  to  col- 
lect the  thiity  cents  is  only  when  the  council  declines  to  act,  and 
when  they  fail  to  discharge  this  duty,  the  legislative  act  being 
mandatory,  the  officer  proceeds  to  collect  the  thirty  cents,  and 
will  continue  to  do  so  as  long  as  the  council  declines  to  impose 
taxation  for  city  purposes,  or  until  their  debts  are  paid.  This 
tax  may  !)e  a  heavv  burden  for  the  year  1887,  but  the  council  evi- 
dently thought  otherwise,  else  they  would  have  controlled  the 
taxation  by  diminishing  the  amount.  It  was  doubtless  believed 
by  some  that  the  sum  ought  to  be  reduced,  and  by  others  not, 
and  knowing  the  existence  of  this  legislative  ordinance,  and  the 
fact  that  by  its  terms  taxes  were  imposed  for  all  city  purposes, 
declined  to  make  any  levy.  But  whether  or  not  their  act  in  fail- 
ing to  make  a  levy  was  an  implied  adoption  of  the  Ipgisl^ti  ve 
ordinance  is  not  important,  for  it  is  plain  that  the  act  of  the  leg- 
islature as  to  the  amount  of  tax  for  the  purposes  in  question  is 
certain,  specific,  unconditional  and  mandatory,  and  with  this 
construction  there  can  be  no  difference  between  the  council  on 
citlier  side  or  the  court  as  to  the  application  of  the  law  to  the 
facs. 

Tliat  the  tax  may  not  be  essential  or  necessary  for  the  years 
1887,  1888  and  1889  will  not  stay  the  operation  of  the  fourth  sec- 
tion of  the  act  of  May,  1884,  and    whether   it   should    have   been 
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thirty  cents  or  less  is  equally  unimportant  in  this  judicial  pro- 
Tjeeding.  When  the  council  fails  to  pass  a  levy  ordinance  the  leg- 
islature says  that  a  tax  of  thirty  cents  shall  be  collected  as  long 
as  these  taxes  are  needed,  and  that  is  not  to  pay  the  interest  for 
■one  or  more  years,  or  the  bonds  maturing  in  one  or  more  years, 
but  until  the  debt  is  paid.  The  q^uestlon  of  expediency  is  not  an 
argument  for  or  against  the  validity  of  this  tax.  It  might  have 
been  diminished  if  onerous  by  the  council  in  wliom  was  vested 
the  power,  but  the  arm  of  the  chancellor  can  not  be  extended  to 
i^ant  the  relief.  It  is  the  dury  of  the  commissioners  of  the  sink- 
ing fund  to  mixke  any  surplus  profits  over  to  the  city  in  the  man- 
ner pointed  out  by  the  charter  of  the  act  creating  the  corporation. 
It  is  to  be  assumed  that  they  will  discharge  this  duty.  The  judg- 
ment, therefore,  dismissing  the  action  ol  P.  B.  Reed  against  the 
appellees  is  affirmed. 

The  question  of  the  right  of  the  mayor  to  employ  counsel  has 
been  raised  in  the  case  of  the  mayor  against  the  city,  heard  with 
this  casp.  His  right  to  an  injunction  is  denied  by  the  opinion 
lilready  delivereti  in  the  case  of  P.  B.  Reed  against  the  tax  col- 
lector. 

While  as  a  general  rule  the  mayor  of  a  city  has  no  authority,  by 
virtue  of  his  office,  to  employ  counsel,  the  former  being  conferred 
by  the  charter  or  by  the  legislature  of  the  city,  cases  of  emer- 
gency mny  arise  where  the  former  must  necessarily  exist.  It  is 
then  made  the'duty  of  the  mayor  to  see  that  the  law  and  ordinances 
o{  the  city  are  faithfully  executed,  and  that  the  official  duties  of 
the  city  officials  are  faithfully  performed.  In  this  case  the  coun- 
cil had  failed  to  impose  any  tax.  The  city  was  left  without  the 
means,  as  the  mayor  had  the  right  to  suppose,  of  carrying  on  the 
t?ity  erovernment. 

The  officials  were  proceeding  to  collect  n  tax  without  any  ordi- 
nance of  the  city  council.  The  city  council  was  disposed  not  to 
move  tho  one  way  or  the  other.  The  assistant  city  attorney  ad- 
vised action  of  some  sort  by  the  mayor.  He  was'in  doubt  as  to 
the  validity  of  the  act,  but  was  not  disposed  to  lal^e  steps  (and 
we  think  properly)  against  the  action,  or  rather  the  nonaction,  of 
the  city  council,  and  steps  about  being  taken  l»y  the  city  officials 
to  collect  the  tax  by  distraint  or  otherwise.  In  such' an  emer- 
gency he  called  on  cousel  for  advice,  and  brought  the  action  to 
restrain  what  was  supposed  to  be  an  illegal  collection  of  a  tax 
Unlawfully  imposed.  We  think  that  such  a  power  existed,  nor 
are  the  cases  of  Fletcher  v.  Lowell,  15  Gray,  103,  and  Butler  v. 
Charlestown,  7  Gray,  12,  in  conflict  with  tliisview  of  the  question. 
His  appeal  as  mayor,  however,  must  be  dismissed  on  the  merits 
of  the  controversy.  This  view  as  to  the  right  of  the  mayor  is  sus- 
tained by  the  case  of  the  Mayor  v.  Lockett,  13  La.,  545,  and 
while  that  case  goes  further  than  this  court  would  be  di^jposed  to 
go,  yet  it  is  based  on  the  fact  that  it  was  the  duty  of  the  mayor 
to  see  that  the  laws  of  the  city  are  faithfully  executed.  We  think 
the  mayor  has  no  general  power  to  authorize  litigation  in  behalf 
of  the  city  or  to  control  it.  If  so  he  could  disregard  the  legis- 
lative will  of  the  municipality,  bringing  and  dismissing  suits  at 
his  plea.sure.  It  is  certainly  an  exceptional  case  where  it  should 
be  allowed,  and  one  that  seldom  occurs,  but  the  emergency  in 
this  case  justified  the  act,  as  all  the  parties  acted,  no  doubt,  in 
the  best  of  faith. 

It  is  insisted  by  counsel  for  the  appellants  that  ncMther  the 
Blnking  fund  commissioners  nor  the  bondholder  should  have  been 
tnade  parties.  This  qustion  only  involves  one  of  costs,  so  trifling 
as  not  to  demand  a  reversal  if  the  appellants  are  right.  We  have 
Hot  considered  it. 

The  judgment  below  is  affirmed. 
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TAYLOR  V.  COMMONWEALTH. 
(Filed  May  16,  1884— Not  to  be  reported.) 

1.  The  aooiiKed  inBy  waive  the  prewnoe  of  his  own  wltripsw  and  allow  n 
statement,  as  embodied  in  an  affldavir,  to  he  read  to  the  jury  an  evidenoe» 
although  he  oan  not  he  compelled  to  ^o  into  trial  upon  an  ndmisMon  liy  ch» 
prosecution  as  to  the  existence  of  the  facts  relied  on  as  a  defense.  Whether 
the  accused  can  waive  the  right  of  confronting  the  witnesses  against  him  ia 
not  necHRsary  to  be  determined.  (But  see  Nichols  v.  Commonwealth,  11 
Bush,  578. ) 

2.  Misconduct  of  attorney  in  argument— The  sisatement  of  the  attorney  for 
the  Commonwealth  in  nrarument  that  the  witness  for  the  defense,  whose 
statement  was  read  as  evidence,  had  not  l>een  sworn,  and  that  his  testimony 
amounted  to  but  little,  while  improper  was  not  prejudicial;  and,  l>e8ides^ 
the  court  was  not  apnlied  to  to  check  his  statements.  (Same  case  ivported 
in  abstract  in  6  Ky.  Law  Bep.,  935. ) 

P.  B.  Thompson,  Sr.,  for  appellant. 

Bell  &  Wilson,  P.  W.  Hardin  and  Finley  Shuck  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  witness,  Deshagar,  was  absent,  and  beinga witness  for  the 
defen.se,  and  his  testimony  conducing  to  sustain  the  plea  of  sel/« 
defense,  it  was  agreed,  at  the  instance  of  the  accused,  that  his 
statement,  as  embodied  in  an  affidavit,  might  be  read  as  evi- 
dence. It  was  read,  and  the  point  now  made  is  that  it  was  the 
constitutional  right  of  the  accused  to  confront  the  witness  and 
have  him  in  person  before  the  jury  to  testify  as  to  the  truth  of 
the  facts  about  which  his  statements  were  made. 

This  was  the  .witness  for  the  accused,  whose  absence  necessK 
tated  the  agreement  entered  into  by  the  accused,  and  whose  tes- 
timony was  introduced  for  the  purpose  alone  of  establishing  his 
innocence,  and,  therefore,  we  perceive  no  reason  for  denying  the 
accused  the  right  to  waive  the  presence  of  his  own  witness  in 
order  that  lie  might  have  his  trial. 

Such  a- waiver  is  for  the  protection  of  the  accused,  and  although 
he  can  not  be  compelled  to  go  to  trial  when  the  witness  is  within 
the  jurisdiction  of  the  court  without  the  presence  of  the  witness 
unless  by  his  consent,  still  where  the  accused  on  his  own  motion 
is  willing  to  have  the  statement  of  his  own  witness  read  in  hla 
behalf  there  can  l)e  no  valid  objection  to  it,  but,  on  the  contrary, 
such  a  favor,  when  granted  by  the  prosecution,  must  result  ben- 
eficially to  the  accused  in  placing  before  the  jury  every  fact 
essential  to  his  defense. 

It  often  happens  that  a  material  witness  is  about  to  leave  the 
State,  or  go  where  the  process  of  the  court  is  powerless  to  reach 
him.  or  1^  unable  to  attend  court,  and  in  such  cases  the  accused 
may  take  the  deposition  of  the  witness  to  be  read  on  the  trial  aa 
provided  by  section  153  of  the  Civil  Code.  Without  such  a  pro- 
vision the  accused  would  be  compelled  to  go  to  trial  y^ithout  the 
testimony  of  the  witness  for  the  defense;  or  if  not -allowed  ta 
take  the  deposition,  the  death  of  the  witness  being  apprehended, 
the  accused  might  be  deprived  of  tlie  testimony  most  essential 
to  his  defense,  and  a  conviction  had  because  the  accused  wan 
without  power  to  waive  his  constitutional  right. 
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To  permit  the  deposition  to  be  read  in  behalf  of  the  accused « 
and  then  to  reverse  the  judgment  of  conviction  on  the  ground 
that  the  presence  of  his  witness  was  Indispensable,  would  be  a. 
mockery  of  justice,  and  result  at  once  in  establishing  a  rule  that 
would  prevent  any  defense  by  the  accused,  however  meritorious, 
unless  his  witness  is  present  in  person  to  testify  to  the  facts  re-, 
lied  on. 

The  accused  can  not  be  compelled  to  go  into  his  trial  upon  an 
admission  by  the  prosecution  as  to  the  existence  of  the^acts  re- 
lied on  as  a  defense,  but  when  the  accused  proposes  to  read  a  dep- 
osition in  his  own  behalf,  or  a  statement  of  facts  evidencing  his. 
innocence  of  the  crime  charged,  it  is  not  such  a  waiver  of  a  con- 
stitutional right  as  would  preclude  the  court  from  pronouncing  a 
judgment  of  conviction  upon  a  verdict  of  guilty.  Whether  the 
accused  can  waive  the  right  of  confronting  the  witnesses  against 
him  is  not  necessary  to  the  determination  of  the  question  raised 
ID  this  case.  (Hill  v.  State,  17  Wisconsin,  697;  McCorkle  v.  State, 
14  Indiana,  39;  State  v.  Warner,  16  Indiana,  857;  State  v.  Reck- 
ards,  21  Minn.,  47;  Price  v.  State,  36  Miss.,  531;  Lynch  v.  Conn, 
«8Pa.  State,  189;  U.  S.  v.  Santos,  6  Blatchford,  104.) 

The  argument  of  the  attorney  for  the  Commonwealth  in  closing 
the  case,  to  the  effect  that  Deshagar  had  not  been  sworn,  and  his. 
testimony  amounted  to  but  little,  and,  besides,  no  effort  was 
made  at  the  time  to  check  his  statements,  or  the  court  appealed 
to  for  that  purpose. 

There  are  other  objections  urged  not  necessary  to  be  consid- 
ered further  than  to  allude  to  the  points  raised.  Some  one  in  the 
crowd  cried  out  that  he  is  cut  with  a  knife.  "Lord,  have  mercy; 
he  has  stuck  a  knife  in  me.''  Who  this  was  does  not  appear,  hut 
it  wa.<  spoken  during  the  trouble,  and  by  those  perhaps  who  were 
lookers  on,  hut  how  this  prejudiced  the  accusecf  we  are  unable  to 
perceive.  Witness€»s  upon  this  record  state  that  both  the  accused 
and  the  deceased  were  peaceiible,  quiet  men,  but  the  unfor- 
tonate  killing  of  the  one  by  the  other,  and  the  facts  transpiring 
at  tlie  time,  evidence  an  utter  disregard  of  law  and  order  on  the 
parr  of  both,  and  we  see  nothing  in  the  record  to  palliate  the. 
conduct  of  either  or  to  mitigate*  the  punishment  of  the  accused 
for  faking  the  life  of  Brown. 

We  feel  constrained,  therefore,  to  affirm  the  judgment  below. 


ROWLAND,  &c.  V.  MANONS,  &c. 
(Filed  January  19,  1887.  > 

1.  Stepfather  and  stepohildren— If  a  sf.«^pfather  ta,\^es  his  8tepc))ilcl  into 
Wi  family  the  relation  of  parent  and  ohild  is  established,  and  the  stn'f'ither 
can  Dot  dt^inand  compensation  for  maincennnne  and  education,  and  tho  nbilil 
CSD  not  claim  pay  for  services.  While  soinetimes  even  the  father  or  mother 
niay  be  permitted  to  assert  a  claim  for  maintenance  when  the  parent  is  poor 
and  the  child  has  an  estate,  better  enabling  it  to  support  Itself  than  the 
parent  is  to  support  it,  yet  the  mere  fact  that  the  parent  is  insolvent  is  not 
Rofflciynt  to  justify  a  claim  for  compensation. 

1  Guardian  and  ward—A  jrnardian  honjjrht  a  note  which  he  desiirrated  as 
hla  ward's.  Tije  obligor  in  the  note  procured  his  appointment  as  f?nnrdini> 
that  he  nii^ht  receive  this  note  as  a  part  of  the  trust  estate.  M'he  forniei*^ 
goardian,  in  settling  with  hi^  successor,  turned  over  the  note  in  lieu  of  that. 
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amount  in  cash,  and  the  note  was  treated  as  paid.  The  last  Ruardlan  being 
In  default,  the  ward  sued  him  and  his  sureties,  and  obtained  a  judgment 
-against  them.  The  sureties  now  sue  the  former  iruardian  to  recover  the 
amount  of  the  note  turned  over  to  his  successor  in  lieu  of  that  much  cash. 
Held— That  the  ward  could  have  recovered  of  him  that  sum  and  interest, 
^ud  that  the  sureties  of  the  last  guardian  are  entitled  to  be  substituted  to 
the  ward's  rights 
(Reported  in  abstract  in  8  Ky.  Law  Rep.,  618.) 

H.  C.  Lilly  &  Sons  for  appellants. 

J.  M.  Sebastian  and  J.  W.  Rodman  for  appelles. 

Appeal  from  Owsley  (Mrcuit  Court. 

Opinion  of  tiie  court  by  Presiding  Judge  Bowden. 

In  order  to  maintain  the  judj^ment  in  favor  of  George  M.  Tread- 
way  against  his  former  guardian,  Reynolds,  and  his  sureties,  it 
IS  not  material  whether  Reynolds  collected  from  his  predecessor, 
L.  L.  Manons,  the  balance  in  his  hands  as  guardian,  or  failed  to 
<*oHect  it.  It  was  his  duty  as  guardian  to  gpt  it,  and  the  ward 
may  look  to  him  for  it.  There  is  no  excuse  for, the  failure  to  dis- 
"charge  this  duty.  The  evidence  shows  that  it  w^as  intentional 
and  predetermined,  it  having  been  his  object,  in  procuriiig  his 
appointment,  to  take  up  a  note  for  $60()  which  he  nad  executed 
January  81,  1871,  at  one  year  to  Cole,  and  which  had  fallen  into 
the  hands  of  Manons,  the  guardian. 

We  see  no  reason  to  disturb  that  judgment  on  account  of  items 
relatin?^  to  the  maintenance  of  the  ward.  The  rule  is  well  settled 
that  while  a  stepfather  is  not  bound  to  take  care  of  the  children 
of  ills  wife  by  a  former  husband,  yet  if  he  takes  such  a  child  into 
his  family  the  relation  of  parent  and  child  is  established,  and 
the  stFpfather  can  not  demand  compensation  for  maintenance 
and  education,  and  the  child  can  not  claim  pay  for  services. 
Sometimes  evon  the  father  or  mother  will  be  permitted  to  assert 
a  claim  for  maintenance  where  the  parent  is  poor  and  the  child 
has  an  estate  better  enabling  it  to  support  itself  tfian  the  parent 
is  to  support  it. 

In  this  case  it  appears  that  Reynolds  is  insolvent,  but  that  may 
be,  and  yet  his  condition  may  not  have  been  such  as  justified  his 
demand*  for  compensation,  but  it  appears  that  Reynolds  was 
allowed  no  commission  on  tlie  items,  $698.65,  $83.aS,  $129.86 
and  $145.89,  aggrej»atin<2:  $1,057.68.  He  should  have  been  allowed 
$52  88.  leaving  $1,158.68  as  of  May  1 J881,  which  would,  with  inter- 
est added,  amount  to  $1,297.72.  May  1.  1883.  for  which  sum,  with 
interest  from  the  latter  date,  judgment  should  have  been  rendered 
in  favor  of  the  ward. 

But  the  cross  petition  of  the  appellants,  who  are  Reynolds  and 
his  sureties,  presents  a  different  question.  We  will  assume  the 
state  of  case  as  Manons  alleges  it  in  his  pleadings  and  proves  it 
in  his  testimony. 

In  October,  1868,  Manons  qualifl^'d  as  guardian  of  his  grandson, 
fieorge  M.  Treadway,  whose  mother  about  that  time  married 
Reynolds.  January  81,  1871,  Reynolds  bought  a  tract  of  land 
from  C'ole  for  $1,70C),  and  for  part  of  the  purcliase  money  gave 
X'ole  a  note  for  $500,  due  in  one  year.  In  February,  1872.  about  a 
month  after  this  note  matured,  Manons  bought  5t  for  $475.  Cole 
had  not  conveyed  to  Reynolds,  and  the  latter  having  exchanjfed 
places  with  Winn  the  deed  was  made  to  tlie  latter,  Winn  talking 
possession.  Manons  took  no  steps  towards  collecting  the  note, 
nor  does  it  appear  that  Winn  hnd  been  spoken  to  on  the  subject, 
•or  that  any  lien  was  claimed.     Reynolds  becoming  pressed  finan- 
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cially,  procured  his  appointment  as  guardian,  with  a  veiw  to  ap- 
ply, the  ward's  money  to  his  own  benefit,  and  especially  intend- 
ing to  take  the  $500  note  as  part  of  the  ward's  estate  in  Manons* 
hands  to  keep  from  being  **eaten  up"  by  interest,  as  Manons* 
witness  states  his  declarations  to  have  been.  He  qualified  in 
April,  1876,  and  May  1st  following  he  gave  to  Manons  a  receipt 
for  $698.66,  which  was  the  entire  estate  in  Manons'  hands. 
Manons  says  he  paid  to  Reynolds  the  $600  note,  tlie  interest  be- 
ing added,  and  **some  amounts,"  by  which  we  suppose  lie  nie«nt 
some  other  claims,  and  the  rest  in  money.  It  is  shown  that  he 
paid  only  $33  in  money,  which  leaves  $666.65  to  be  made  up  of  the 
note,  with  interest,  and  tl)e  other  sums.  The  amount  of  the  note 
was  then  $597.60,  which  fixes  the  other  amount  at  $68.15. 

Manons  had  some  money  of  his  own,  and  was  guardian  for  three 
other  children.  When  in  hand  the  funds  were  not  kept  separate. 
When  he  made  loans  he  would  sometimes  take  notes  pnyable  to 
himself  as  guardian,  and  sometimes  payable  to  himself  in  his  own 
right.  Cole  did  not  assign  the  $n(JO  note.  There  was  nothing  on 
it  to  indicate  that  he  held  it  as  guardian.  (;onsidering  all  these 
facts  we  must  understand  Manons'  statement  that  he  bought  the 
note  as  an  investment  of  his  ward's  funds  to  mean  no  more  than 
that  he  bought  the  note  for  his  ward.  The  appellants  allege  that 
he  paid  the  note  off  to  assist  his  son-in-law,  but  there  was  no. 
evidence  of  that.  No  one  seemed  to  care  to  have  Cole's  testi- 
mony.    We  will  assume  that  Manons  gave  the  correct  version. 

It  is  quite  free  from  doubt  that  he  had  no  right  as  guardian  to 
invest  even  the  ward's  money  in  promissory  notes,  and  certainly 
he  could  not  mix  several  funds  and  then,  having  bought  a  note^. 
designate  It  as  the  property  of  one  of  his  wards.  He  clearly  could 
not  have  required  his  successor  in  the  trust  to  take  the  $500  note 
as  part  of  the  trust  fund.  Jf  his  ward  had  come  of  age  he  could 
not  have  made  him  take  it.  The  reason  is  the  same  for  both 
cases.  It  was  not  a  part  of  the  trust  fund.  If  he  had  died  it  would 
have  formed  part  of  his  personal  estate. 

He  did  not  assign  the  note  to  Reynolds  as  guardian.  Even  if 
that  had  been  done  the  effect  would  not  have  been  different.  As 
guardian  he  could  not  sue  himself  as  an  individual.  The  note 
was  surrendered  to  Reynolds  as  obligor,  and  was  treated  as  paid. 
Manons  proved  by  one  of  his  sons-in-law  that  Reynolds  stated 
before  he  became  guardian,  and  as  a  reason  why 'he  desired  to 
become  guardian,  that  Manons  had  "lifted"  the  note  for  him, 
and  that  he  wanted  to  take  it  in.  If  Manons  had  paid  Reynolds 
the  entire  sum  in  money,  and  had  then  taken  his  receipt,  anci 
then  had  taken  back  $597.50  in  pay  of  the  note,  and  $68.15  in  i)ay 
of  other  claims,  there  can  be  no  doubt  that  the  ward  could  have 
held  him  bound  for  thus  taking  what  he  knew  to  be  a  trust  fund 
as  payment  of  his  personal  demands.  The  case  is  stronger  than 
that.  It  was  his  duty  to  pay  to  his  successor  the  amount  he  had 
in  hand  when  his  trust  ended— not  in  claims  he  held  on  the  suc- 
cessor, but  in  cash.  He  did  not  in  fact  pay  what  he  had.  He 
appropriated  $666.66  of  the  trust  fund  in  his  hands  to  the  pay-, 
ment  of  claims  he  held  against  Reynolds.  If  the  ward,  coming 
of  age,  had  sued  him  for  that  sum  and  interest,  it  would  have 
been  no  answer  that  Reynolds  consented  to  it.  The  reply  would 
have  been  that  Reynolds  could  not  release  him  from  liability, 
nor  protect  him  b^'  conspiring  with  him  to  misapply  the  ward's 
funds  to  his  own  use,  or  to  that  of  Reynolds. 

This  right  the  ward  has  seen  fit  to  forego.  He  can  not  be  crit-. 
icised  for  so  doing.  He  could  elect.  But  if  others  are  required 
to  pay  what  Manons  failed  to  pay,  and   because  of  the  failure  of 
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Reynolds  to  make  him  pay,  they  may  fairly  ask  to  be  substituted 
to  the  rights  of  the  ward,  and  have  a  judgment  for  whatever 
they  are  thus  in  effect  compelled  to  pay  for  Manons.  The  sure- 
ties of  Reynolds  assumed  that  he  would  get  the  estate  into  his 
hands  and  prudently  keep  it  on  loan,  but  the  method  adopted  by 
Manons  laid  upon  them  a  much  heavier  burden,  since  they  be- 
came responsible  in  the  event  Reynolds  should  not,  by  his  per- 
sonal industry,  make  the  money  which  they  had  the  right  to  as- 
sume was  already  made  and  ready  to  be  handed  over. 

The  judgment  in  favor  of  (teorge  M.  Tread  way  against  the  ap- 
pellants is  reversed,  with  directions  to  render  a  judgment  for 
11,297.72,  with  interest  from  May  1,  ISaS. 

The  judgment  dismissing  the  petition  and  cross  petition  of  the 
appellants'  sureties  against  Manons  is  reversed,  and  the  case  is 
remanded,  with  directions  to  render  judgment  in  their  favor 
against  Manons  for  $6fi5.65,  with  interest  from  May  1,  1876,  which 
may  be  enforced  in  discharge  of  Treadway's  demand,  and  which 
those  sureties  may  enforce  for  their  own  use  when  they  shall 
have  paid  that  much  of  the  judgment  Treadway  recovers  against 
them. 


kp:ntucky  lodge,  no.  39,  I.  O.  O.  F.  v.  limeback. 

(Filed  February  9,  1887.) 

1.  Benefit  sooieties— Sick  benefits— Members  of  a  voluntary  association  who 
'desire  To  nsfsert  rijrhts  ^rowinj?  out  of  iheir  society  relationship  must  appeal 
to  the  tribunals  created  within  the  apsooiation  for  that  purpose,  and  are 
bonnd  by  the  decisions  of  those  tribunals. 

Under*  the  rules  and  regulations  of  appellant,  a  benevolent  society,  the 
question  whether  a  member  is  entitled  lo  sick  benefits  is  to  be  determined 
\iy  the  nt)ble  grand,  the  principal  officer  of  the  lodge,  with  a  right  of  appeal 
to  the  lodge  and  then  to  the  Grand  Lodge  of  the  State.  Appellee,  a  member, 
having  applied  to  the  noble  grand  for  sick  l)enefits  and  l>e«n  refused,  insti- 
tuted this  action  without  appealing  to  the  lodge.  Held— That  the  civil  court 
will  not  hear  his  complaint. 

2  Pleading— The  defendant  having  set  forth  in  its  answer  certain  rules 
and  i-egulations  which  it  charged  it  had  adopted,  the  denial  of  the  plaintiff 
that  the  defendant  had  furnished  any  tribunal  for  determining  the  right  of 
a  member  to  sick  benefits  was  but  the  pleader's  construction  of  those  rales, 
^tnd  not  a  denial  of  the  adoption  of  the  rules.  (Reported  in  abstract  in  8 
Kv.  L>fcW  Rep.,  705.) 

fi  A  hill  of  exceptions  will  be  anoeptod  as  a  true  exhibit  of  what  it 
purports  to  be,  and  the  court  will  nor  st<ip,  upon  the  mere  suggestion  of 
counsel,  to  inquire  whether,  when  (-igned,  it  ^ as  a  mere  skeleton,  and  after- 
wards improperly  filled  in  by  the  clerk. 

J.  J.  Landram  and  Mastorson  &  Gaunt  for  appellant. 

Ooo.  C.  Drane  for  appellee. 

Appeal  from  Gallatin  (Mrcuit  Court. 

Opinion  of  the  court  by  Jud^e  Barbour. 

The  appellant  is  a  benevolent  and  charitable  insitution,  estab- 
lished by  a  warrant  and  dispensation  granted  by  the  Grand  Lodge 
of  tlie  State  of  Kentucky,  an  organization  incorporated  by  an  act 
of  the  general  asspnii)ly  of  the  State,  with  power  to  eRtablish 
subordinate  lodges.  One  of  the  principal  objects  of  the  order  in 
the  care  and  support  of  its  brothers  in  sickness  and  distress. 
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Among  other  provisions  in  appeilant's  constitution  it  is  pro- 
Tided  that  '*any  member  of  this  lodge  who  has  been  six  months 
in  fellowship  in  this  jurisdiction,  and  is  clear  of  the  books,  shall 
be  entitled  to  such  benefits  as  the  by-laws  of  this  lodge  prescribe, 
but  not  more  than  $6  per  week  in  case  that  sickness  or  debilitv 
prevents  his  following  his  usual  occupation,  provided  that  such 
sickness  or  disability*  was  not  caused  by  vice  or  immorality. 

**When  a  member  is  sick  it  shall  be  his  duty  to  report  himself 
to  the  noble  grand  as  80on  as  practicable,  by  message  or  other- 
wise, and  it  shall  be  the  duty  of  the  noble  grand,  on  being  in- 
formed of  the  sickness,  to  call  on  him  in  person  or  otherwise  and 
ascertain  the  time  of  his  sickness,  and  if  satisfied  the  brother  'm 
'entitled  to  benefits  he  shall  draw  on  the  treasurer  for  the  sum 
allow^ed  by  law." 

Appellant's  by-laws  fixed  the  amount  to  be  paid  sick  members 
at  |3  per  week. 

Appellee  became  a  member  of  appellant's  lodge  in  1859,  and 
tsontinued  a  member  up  to  1881,  when  he  brought  this  action,  in 
which  he  claims  benefits  on  account  of  his  sickness  from  1873  up 
to  the  institution  of  this  action.  He  avers  that  he  reported  him- 
self to  the  noble  grand  at  the  beginning  of  his  sickness,  and 
that  the  defendant  (appellant)  had  notice  all  the  time  of  his 
Bickness,  etc.,  but  has  failed  and  refused  to  pay  any  part  of  said 
weekly  benefits. 

Waiving  the  question  whether  the  petition  exhibits  the  right 
of  the  appellee,  a  member  of  a  voluntary  association,  to  appeal 
to  the  civil  courts  to  determine  his  rights  in  the  society,  we  are 
of  opinion  that  the  allegations  of  appellant's  answer  and  amended 
answer,  which  are  not  denied,  clearly  show  that  he  is  not  en- 
titled to  anj'  relief  in  this  action. 

Appellant  in  its  pleading  alleges  in  substance  that  it  is  con- 
trolled by  the  orders,  rulings,  decisions  and  laws  of  the  grand 
lodge,  and  that  such  orders,  rulings,  decisions  and  laws  form 
part  of  appellant's  rules,  regulations  and  laws,  all  of  which 
plaintiff  bound  himself,  upon  becoming  a  member  of  the  lodge, 
to  cheerfully  conform  to  and  abide  by,  and  that  the  question  as 
to  whether  plaintiff  was,  or  is,  entitled  to  benefits  is,  by  the  con- 
Btttution.  by-laws,  rules  and  regulations  of  thg  order,  and  by  the 
decisions  of  the  grand  lodge,  which  are  a  part  of  the  laws,  rules 
and  regulations  of  the  defendant,  to  be  determined  by  the  noble 
^rand  (principal  officer)  of  the  loc'ge,  and  by  the  lodge  itself; 
and  if  the  member  considers  himself  aggrieved  by  the  noble 
grand  or  by  the  lodge  his  remedy  is  by  appeal,  first,  from  the 
noble  grand  to  the  lodge  itself,  and  from  the  lodge  by  appeal  to 
the  grand  lodge  of  the  State,  and  from  the  grand  lodge  of  the 
State  to  the  grand  lodge  of  the  United  States.  The  appellant 
also  copies  in  and  makes  a  part  of  its  answer  numerous  decisions 
of  the  grand  lodge. 

In  his  reply  appellee  does  not  deny  that  the  rules,  etc.,  of  the 
crand  lodge  are  part  of  appellant's  rules,  laws,  etc.,  or  that  the 
decisions  and  rules  set  out  in  the  answer  were  adopted  by  the 
grand  lodge.  His  reply  is  simply  a  presentation  of  his  construc- 
tion of  the  rules  and  decisions. 

His  denial  that  by  its  constitution,  etc..  defendant  has  provided 
him  any  mode  of  proceeding,  or  fixed  any  tribunal  which  should 
decide  between  the  members  and  the  lodge  as  to  the  rights  of 
the  members  to  sick  benefits,  or  provided  any  means  by  which 
his  right  to  the  same  should  be  enforced,  and  his  averment  that 
the  decisions  as  to  the  right  of  appeal  set  forth  and  quoted  in 
the  amended  answer  do  not  apply  to  appeals  on  the  question  of 
sick  benefits,  etc.,  is  clearly  insufficient. 


Digitized  by  VjOOQ IC 


322  KY.  LODGE,  NO.  39,  I.  O.  0.  F.  V.  LIMEBACK. 

The  decisions,  etc.,  being  admitted,  they  speak  for  themselves 
and  show  expressly  that  in  numerous  cases  the  appeals  were  in 
cases- for  sick  benefits.  The  whole  reply  upon  these  points  is  but 
the  pleader's  conclusion.  There  is  no  rule  better  settled  or 
founded  on  better  reason  than  that  which  holds  that  members 
of  a  voluntary  association  who  desire  to  assert  rights  growing 
out  of  their  society  relationship  must  appeal  to  the  tribunals 
created  by  and  within  the  association-  for  that  purpose,  and  ar& 
bound  by  their  decisions. 

The  whole  current  of  authority  is  to  the  effect  that  in  voluntary 
associations,  where  the  member  can  apply  for  the  jissertion  of  his 
rights,  or  has  his  rigfits  determined  by  a  tribunal  existing  within 
the  society,  relief  will  be  denied  him  by  the  judicial  tribunals  of 
the  country  for  that  reason,  nor  will  they  stop  to  inquire  whether 
the  action  of  the  judicature  of  the  society  was  regular  or  its 
judgment  correct. 

"Individuals  who  form  themselves  into  a  voluntary  association 
for  a  common  object  may  agree  to  be  governed  by  such  rules  as 
they  think  proper  to  adopt,  if  there  is  notiiing  in  them  in  conflict 
with  the  law  of  the  land,  and  those  who  become  members  of  the 
hotly  are  presumed  to  know  them,  to  have  assented  to  thom,  and 
are  bound  by  them."     (White  v.  Brownell,  2  Daly,  829.) 

The  lodges  of  which  appellant  is  one  are  benevolent  and  char- 
itable institutions,  whose  objects  commend  them  to  the  public 
favor. 

Such  associations,  beneficial  as  they  are  to  their  members, 
could  not  exist  if  eacli  member  could,  when  he  felt  aggrieved,  fly 
to  the  civil  courts. 

In  this  case  the  appellee  seems  willing  to  invoke  the  laws,  rul- 
ings and  decisions  of  the  order,  by  virtue  of  which  alone  he  can 
have  any  right,  to  aid  him  in  enforcing  his  claim  against  the 
order  of  which  he  is  a  member,  and  at  the  same  time  repudiates 
the  laws,  rulings  and  decisions  in  so  far  as  they  do  not  conform 
to  his  ideas  of  right. 

To  encourage  such  an  action  would  effectually  destroy  the 
cohesive  power  of  all  voluntary  associations.  How  could  a  society 
exist  if  a  member  \?ould  select  those  provisions  in  its  constitu- 
tion, by-laws  or  rulings  by  which  he  proposes  to  hold  the  society 
and  other  members  bound,  and  reject  all  the  rest,  and  still  insist 
upon  the  rights  of  a  member? 

In  White  v.  Brownell,  2  Daly,  329,  the  court  says  ''that  where 
a  member  joins  a  society  of  this  kind  ho  is  presumed  to  know 
and  assent  to  its  rules.  If  ho  vrishes  to  dissent  from  any  existing 
rule  lawfully  adopted,  and  to  escape  being  bound  by  it,  he  must 
procure  its  repeal  or  withdraw  from  the  society.  If,  knowing 
what  the  rule  is,  he  remains  in  the  society  he  is  bound,  however 
loudly  he  may  protest  against  such  rule.  If  each  member  is  to 
be  a  law  unto  himself  there  can,  as  already  suggested,  be  no  as- 
sociation. The  majority  must  control  in  determining  what  the 
laws  of  the  society  shall  be,  and  the  minority  must  submit  or 
cease  membership*.  Membership  and  obedience  to  the  rules  are 
reciprocally  the  consideration  for  each  other,  and  a  member  can 
not  insist  upon  having  the  one  without  the  other." 

In  Anacosta  Tribe  of  Red  Men  v.  Murback.  3  Md.,  94,  the  court, 
in  speaking  of  a  society  similar  to  this,  where  a  member  was 
suing  for  sick  beneflts,  says:  ** These  are  private,  beneficial  insti- 
tutions, operating  on  the  members  only,  who,  for  reasons  of 
policy  and  inconvenience,  affecting  their  welfare,  and  perhaps 
their  existence,  adopt  laws  for  their  government,  to  be  adminis- 
tered by  themselves,  to  which   every  person   who  joins  them  as^ 
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sents.  They  require  the  surrender  of  no  right  that  a  man  may 
not  waive,  and  are  obligatory  on  him  so  long  as  he  chooses  to 
recognize  their  authority/' 

Wi)  have  numerous  precedents  in  our  own  State  to  the  same 
effect  in  easf^s  involving  the  jurisdiction  of  ecclesiastical  tri- 
bunals. (Watson  V.  Avery,  2  Bush,  ^7. )  And  in  a  recent  case, 
Schmidt  v.  Abraham  Lincoln  Lodge,  MS-  opinion,  December  2, 
1886  [8  Ky.  Law  Rep.,  655],  the  Courh  of  Appeals  says:  **In  be- 
coming a  member  appellant  agreed  to  abide  by  such  rules  and 
regulations  as  might  be  adopted  by  the  organization  for  the  con- 
trol of  its  funds  and  the  government  of  its  members,  and  the  asso- 
ciation providing  the  method  for  the  expulsion  of  its  members, 
this  court  will  not  undertake  to  supeit^ise  its  action  by  determin- 
ing that  its  judgment  was  not  in  accordance  with  its  by-laws,  or 
for  causes  that  had  no  foundation  in  fact.  The  tribunal  existing 
within  the  organization  must  alone  determine  such  a  question.'" 
In  that  case  the  mem'>er,  by  his  expulsion,  had  been  deprived 
of  the  right  to  any  part  of  the  fund  (which  he  had  largely  con- 
tributed) which  was  held  for  the  benefit  of  the  members. 

While,  with  -the  view  of  the  case  we  have  taken,  it  is  immate- 
rial whether  the  bill  of  evidence  is  considered  or  not,  we  will  say 
that  we  can  see  no  reason  for  rejecting  it.  There  may  be  in  it 
superfluous  matter,  yet  it  purports  to  contain  all  the  evidence, 
is  signed  by  th  ?  judge  and  certified  by  the  clerk,  and  we  can  not 
stop,  upon  the  mere  suggestion  of  counsel,  to  inquire  whether, 
when  signed,  it  was  a  mere  skeleton,  and  was  afterwards  im-. 
properly  filled  by  the  clerk.  We  must  accept  it  as  a  true  exhibit 
of  What  it  purports  to  be. 

Upon  the  evidence,  even  if  all  the  material  allegations  of  the 
defendant's  pleadings  had  been  denied,  the  defendant  was  en- 
titled to  a  judgment. 

The  case,  looking  at  it  in  the  best  light  possible  for  the  plain- 
tiff, is  this:  Plaintiff  was  a  member  of  the  lodge  in  good  stand- 
ing. He  had  been  sick  for  years.  His  case  was  one  which  he 
could  have  presented  with  good  reason  for  believing  his  order 
would  hear  him  and  grant  him  relief.  Instead  of  doing  that, 
after  applying  to  the  noble  errand  and  being  refused,  he  sought 
no  relief  from  his  lodge.  asKed  no  appeal  to  the  tribunals  to. 
which  he  knew  lie  had  the  riglit  to  appeal,  but  without  assign- 
ing anv  reason  for  his  failure  to  seek  relief  from  the  tribunals,, 
which  he  had  agreed  should  determine  his  case,  he  appeals  ♦o 
the  civil  court,  and  asks  that  it  assist  him  in  asserting  his  claim 
in  violation  of  his  own  contract.  The  civil  court  should  not  hear 
bis  complaint. 

The  court  below  should  have  sustained  the  defendant's  motion 
for  a  judgment,  notwithstanding  the  verdict. 

The  judgment  is  reversed  and  cause  remanded,  with  directions 
to  set  aside  the  judgment  and  enter  a  judgment  dismissing  tlie 
plaintiff's  petition. 


October  1,  1887—3 
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JOSEPH  V.  LYON  &  DAVIS  BROS. 

!Flled  JuDe  16,  1887.    Api>eal  from  HeudersoD  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  A  mortgage  to  seouro  one  as  endorser  or  surety  Is  valid  though  it  does 
not  specify  the  debts  for  which  the  mortgagee  Is,  or  Is  to  become,  liable. 

2.  Words  and  phrases — "Endorsements"— While  technically  there  Is  a  differ- 
ence between  the  meaning  of  the  words  "endorsement"  and  "suretyship," 
;ypt  they  are  popularly  URed  InteAshangeably,  and  where  a  debtor  executes  a 
'mortgage  to  secure  one  from  loss  by  reason  of  any  "endorsements"  made  by 
^Im  for  the  mortgagor,  the  coiirt  will  give  to  the  word  "endorsements"  its 
ipopular  rather  than  its  technical  signification. 

8.  Construction  of  mortgage— A  mortgage  to  secure  certain  debts  due  from 
the  mortgagor  to  the  mortgagee,  and  also  to  secure  the  mortgagee  from  loss 
""by  reason  of  any  further  advancements  made  or  any  endorsements"  by  the 
mortgagee,  secures  the  mortgagee  not  only  against  future  endorsements  but 
jigainst  loss  by  reason  of  his  liability  as  surety  existing  at  date  of  the  mort- 
gage. 

4.  Pleading— While  the  rule  is  that  if  one  of  several  defendants  relies  upon 
a  defense  which  goes  to  the  entire  merits  of  the  action,  such  as  payment,  ac- 
cord and  satisfaction  or  other  meritorious  defense  which  shows  that  the 
plaintiff  ODght  not  to  recover,  a  judgment  can  not  be  rendered  against  any 
of  the  defendants  until  that  plea  is  disposed  of,  and  if  the  defendant  should 
succeed  upon  such  a  plea  the  action  must  be  dismissed  as  to  all  of  the  joint 
defendants,  that  rule  does  not  apply  in  this  case. 

A  debtor  having  executed  a  mortgage  to  secure  the  mortgagee  against  loss 
by  reason  of  debts  due  from  him  to  the  mortgagee,  and  also  against  loss  by 
reason  of  the  mortgagee's  liability  as  surety  for  the  mortgagor,  the  creditor 
Instituted  this  action  seeking  to  be  substituted  to  the  rights  of  the  surety 
under  the  mortgage.  Appellant  having  been  made  a  party  to  tl  e  action 
■asserted  claim  to  the  mortgaged  property,  alleging  that  he  had  purchased  it 
just  before  the  Institution  of  this  suit,  btit  his  answer  does  not  state  from 
whom  he  purchased,  nor  does  he  aver  that  he  is  the  owner  of  the  debts  due 
frcTni  the  mortgagor  to  the  mortgagee,  which  are  secured  by  the  mortgage, 
hut  as  the  mortgagee  sets  up  these  facts  in  his  answer,  it  is  claimed  that  ap- 
pellant is  entitled  to  the  benefit  of  them. 

Held— That  If  appellant  was  the  owner  of  the  debts  on  the  mortgagor  he 
should  have  set  it  tip  for  himself:  no  one  else  could  do  it  for  him. 

5.  Subrogation— Nulla  bona— It  is  not  a  prerequisite  to  an  action  by  a 
creditor  against  the  principal  and  surety  seeking  to  be  siibrogat^d  to  securi- 
ties provided  by  the  principal  debtor  for  the  Indemnity  of  his  surety  that 
there  should  be  either  a  return  of  nulla  bona  or  an  attachment.  Nor  can 
this  be  regarded  as  an  action  to  set  aside  a  fraudulent  conveyance.  The  ap- 
pellant simply  becou:es  a  party  to  the  action,  and  claims  the  property  by 
virtue  of  a  pretended  purchase  which  is  held  to  be  fraudtilent. 

fi.  Interest— The  notes  sued  on,  which  were  executed  in  the  State  of  In- 
diana, are  payable  in  ninety  days  after  date,  and  each  by  its  terms  bears  8 
per  cent,  interest  from  date.  The  petition  alleges  that  the  statutes  of  In- 
diana in  force  at  the  time  the  not-es  were  executed  provided  that  by  agree- 
ment in  writing,  signed  by  the  party  to  be  charged  thereby,  any  rate  of 
Interest  not  exceeding  8  i>er  cent,  per  annum  mav  be  contracted  for.  Held— 
That  upon  this  un controverted  allegation  the  plaintiffs  were  entitled  to  re- 
cover s  per  cent,  interest  on  each  demand  from  its  date  until  its  maturity, 
but  from  its  maturity  the  interest  should  have  been  computed  at  the  rate  of 
€  per  cent.  only. 
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MoDtgomery  Merritt  for  appellant;  W.  P.  D.  Bash  and  S.  B.  &  R.  D. 
Vance  for  appellees. 

GILLEN.  &o.  ▼.  KENTUCKY  NATIONAL  BANK. 

Filed  .Tune  15,  1887.  Appeal  from  Louisville  Cbancerj  Conrt.  Opinion  of 
the  court  by  Judge  Ward,  afHrroing;  Presiding  Judge  Bowden  dissenting. 
Pledge—A  mere  failure  upon  the  port  of  the  pledgee  to  sell  the  property- 
taken  in  pledge  does  not  make  him  responsible  in  damages  for  depreciation 
in  market  value  of  the  thing  pledged,  and  especially  so  where  the  pledgor 
has  consented  to  the  delay  hy  ezeoutin^  renewal  notes;  and  thereby  post- 
poned the  day  of  payment. 

Elliott  &  Hemin^ray,  Bl.  A.  &  D.  A.  Sachs  and  Richards  &  Hines  for  ap- 
pellants; Carey  &  Spindle  for  appellee. 

ORMSBY  V.  JAMISON. 

Filed  Jnnp>  15,  1887.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Barbour,  aifirming. 

1.  Street  improvements— In  this  action  to  enforce  a  lien  for  street  improve- 
ments it  appears  from  the  petition,  first,  that  a  public  way  in  the  city  of 
Louisville  has  been  improved  by  original  construction :  second,  that  it  has^ 
been  improved  by  ordinance  and  by  contract  approved  by  the  general  coun- 
cil; third,  that  the  property  sought  to  be  charged  with  the  lien  is  situated 
within  a  fourth  of  a  square  contiguous  to  the  impi-ovemeut;  fourth,  that 
the  improvement  has  been  insx>ected  and  received;  and,  fifth,  that  the  cost 
has  been  apportioned  among  the  respective  owners  of  property  within  the 
limits  subject  to  assessment  according  to  the  number  of  square  feet  owned 
by  them  respectively.  Held— That  these  allegations,  especially  after  judg- 
ment, are  sufficient  to  create  the  lien  contemplated  by  the  charter. 

2.  Same— The  petition  alleges  that  the  ordinance  was  published  in  the 
Courier- Journal  and  Louisville  Anzeiger,  each  a  newspaper  published  in 
said  city,  the  f«.rmer  in  the  English  lan^ua^e  and  the  latter  in  the  German 
language,  each  having  the  largest  bona  fide  circulation  in  said  city  in  its. 
language.  It  is  also  averri»d  that  after  the  work  w^s  ciMiipIeted  the  enjrineer 
prave  nutice,  on  t.h«  —  day  of ,  1884.  liy  publication  in  viw.h  of  ni\U\  news- 
papers, of  th«  time  and  place  he  would  inspect  and  determine  wht^ther  paid 
work  was  complnted  in  accordnncn  with  the  ordinance,  etc.  Hpld— That 
these  are  averments  of  facts,  not  of  conclnsionR,  and  are  sullirient.  If  the 
allegation  of  thp  publication  nf  the  notion  wns  indf^dirp,  in  that  the  blanks 
as  to  thn  time  of  the  publiojition  were  not  filled,  the  defendant  by  motion 
could  have  h'ld  the  petition  made  more  definite  by  requiring  the  plaintiflf  to 
fill  th«  blanks. 

li.  Same-Cfipies  of  the  respective  newspapers  weiv  the  best  evidence  of  the 
publication  of  the  notice,  but  as  the  allegiifions  of  the])etition  as  to  publica- 
tion weTH  not  denied  in  the  answer,  it  was  nnneceppary  to  prove  it,  and  th» 
admission  of  the  statements  of  witnesses  as  to  the  publication  rould  not 
have  prejudiced  the  defendant. 

4.  Same- The  engineer  having  inspected  and  received  the  work  as  done  ii> 
accordance  with  the  ordinances  and  contract,  his  judgment  is  concliyjlve^ 
and  the  defendant  can  not,  In  the  absence  of  fraud,  be  heard  to  complain 
that  the  work  was  defectively  done. 

6.  Same— Some  years  prior  to  the  passage  of  the  ordinance  for  the  improve- 
ment, the  cost  of  which  is  sought  to  ire  recoveivd  in  this  case,  the  street  Im- 
proved under  this  ordinance  was  graded  under  a  former  ordinance  and  the 
defendant  was  compelled,  under  the  apportionment  then  made,  to  pay  $26. 
In  the  judgment  in  this  case  the  rourt  reduced  the  amount  apportioned 
against  him  to  that  extent.  Held— That  this  aotion  of  the  court  was  within 
th«  curative  powers  granted  it  by  the  act  of  1882. 

6.  Same- The  'act  that  the  street  improved  in  this  case  had  been  partly 
graded  under  a  former  ordinance  did  not  make  the  improvement  in  this  case 
a  reconstruction. 

Sam  B.  Richardson  for  appellant;  Simrall  &  Bodley  and  F.  W.  Morancy 
for  appellee. 
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EVANS  V.  RHEA. 

Filed  June   15,  18%7.     Appeal   from   Union   Circuit  Court.     Opinion  of  tbe 

court  by  Judge  Ward,  reversing;  Judge  Barbour  dlssentinR. 

1.  Partnership— AdvancoB  to  a  firm  and  advancte  from  it  do  not  constitute 
debts  strictly  speaking,  but  are  only  items  in  the  account  between  the  part- 
ners in  the  winding  up  of  the  concern. 

3.  Mortgages— Subrogation— M.  &  E.  having  formed  a  partnership  in  the 
drug  business,  purchased  from  C.  a  stock  of  drugs,  for  the  purchase  price  of 
which  they  executed  to  C.  their  notes,  to  secure  which  E.  executed  to  C.  a 
mortgage  on  certain  real  estate  owned  by  him.  Thereafter  M..  with  the 
consent  of  E.,  sold  his  interest  in  the  business  to  R.,  who  was  substituted 
to  Jill  the  rights  and  obligations  of  M.  The  notes  executed  to  C.  by  the  orig- 
inal firm  were  paid  by  R.,  he  and  E.  entering  into  a  written  agreement 
which  recited  that  it  was  the  understanding  that  any  money  paid  by  R.  on 
the  notes  to  C.  were  to  be  refunded  with  8  per  cent,  interest  at  such  time 
as  the  "houst»"  might  be  able  to  spare  the  same  from  its  business,  or  on  the 
final  settlement  of  accounts.  The  firm  having  been  dissolved,  all  of  its  assets 
were  turned  over  to  H.,  the  only  creditor  of  the  firm,  and  he  seeks,  by  this 
action,  to  be  substirut<>d  to  the  mortgage  lien  which  C.  had  on  the  real  es- 
tate of  E.,  asking  that  the  lien  l^e  enforced  to  the  extent  of  one-half  the  sum 
paid  to  C,  it  appearing  upon  a  settlement  of  partnership  accounts  that  E.  is 
indebted  to  R.  in  n  siitn  exceeding  t))at  amount.  Held— That  this  relief  rnn 
not  Ix*  granted.  It  is  not  one-half  the  debt  paid  to  C,  but  a  sum  equal  fo 
that  amount,  found  <iue  upon  n  settlement  of  partnersl.ip  accounts,  to  which 
it  is  sought  to  sui'JHcr  the  mortgage*!  property.  A  mortgage  can  sectire 
nothing  except  the  debt  nanunl  in  the  mortgage. 

Cromwell  Adair,  Ken  Chapeze  and  Ric^wnds  &  Hlnes  for  appellant;  D.  H. 
Hughes,  W.  P.  D.  Bush  and  K.  F.  Bush  for  appellee. 

NORTH  V.  MONTEREY  AND  CliIDAR  CREEK  TURNPIKE  CO. 

Filed   June   15,  1887.    Appeal  from   Owen  Circuit  Court.     Opinion   of  the 
court' by  Judge  Ward,   reversing. 

1.  Turnpikes — It  is  the  duty  of  companies  incorporated  by  law  and  author- 
ized to  construct  and  nnilntain  public  roads  and  collect  toll  thereon,  to  keep 
them  in  such  order  as  to  "secure  travelers  against  the  incidental  accidents 
to  which  ordinary  use  of  them  may  be  liable." 

2.  Pleading  negligence— In  action*?  for  damages,  caused  by  the  negligence 
of  another,  it  is  not  necessary  to  slate  the  facts  upon  which  the  party  ex- 
pects to  rely  in  evidence  to  show  negligence.  If  facts  are  alleged  which 
ehow  the  relation  between  the  parties  out  of  which  the  duty  arises  as  to  the 
breach  of  wiiich  the  complaint  is  to  be  made,  then  it  Is  sufficient  to  aver 
generally  that  it  was  performed  negligently  and  carelessly,  but  the  attempt 
to  state*  the  facts  does  not;  make  the  petition  bad  unless  the  facts  stated 
negative  the  averment  of  negliarenoe. 

Thomas  R.  (iordun  for  appellant;  T.  J.  Hardin  for  appellee. 

BEGLEY  v.  EVERSOLE. 

Filed  June   15,  1887.    Appeal   from   Leslie   Circuit  Court.    Opinion   of  the 

court  by  Presiding  Judge  Bowden,  affirming. 

Vacating  judgment— The  judgment  sought  to  be  vacated  recites  that  the  ' 
defendant  had  been  duly  summoned.  The  summons,  as  copied  Into  the 
transcript,  is  dated  November  37,  1885,  but  it  is  endor.sed  returnable  to  the 
December  term,  188 1,  and  as  having  been  executed  November  28,  1884.  Tbe 
judgment  was  rendered  December  18,  1884.  The  appellants  came  into  court 
December  19,  1884,  and  moved  the  court  to  s(»t  aside  tlie  judgment,  but  there 
was  then  no  claim  that  they  had  not  \K*en  properly  summoned.  The  affi- 
davit filed  dlsolosps  no  defense,  and  the  answer  tendered  is  not  part  of  the 
reciord.  Held— That  nothing  appears  to  authorize  the  court  to  vacate  the 
Judgment. 

J.  M.  Unthank  for  appellant;  J.  C.  Eversole  for  appellee. 
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I^OBINSON  &  CO.  V.  WHITNEY,  &o. 

Filed  Jane  16,  1887.    Appeal  from  MoDtgomery  Circuit  Court.    Opinion  of 

the  ooart  by  Presldins  Jud^e  Bowden,  afflrmiog. 

Sale  bouds— Appellees,  sureties  in  a  note,  brouKhtsuit  against  the  principal 
to  oompel  her  to  pay  the  debt  for  which  they  were  bound,  and  obtained  an 
attachment,  which  was  levied  upon  the  defendant's  proxKsrty.  At  the  sale 
the  saretiea  became  the  purchasnrs,  executing  their  bonds  for  the  purchase 
moQejt  but  soon  thereafter  resold  the  property  to  the  defendant,  and  took  a 
mturtgstge  on  it  and  other  property  to  secure  themselves.  The  debt  for  which 
the  sureties  were  bound  having  been  paid  by  the  principal,  the  appellants, 
creditors  of  the  principal,  instituted  this  action  against  appellees,  seeking  to 
sobject  to  the  payment  of  their  debt  the  proceeds  of  the  sale  bonds  ezeonted 
by  appellees,  alleging  that  their  debtor  was  the  beneficial  owner  of  the  bonds. 
Appellees  answered,  alleging  that  the  sale  bonds  had.  by  agreement  between 
the  parties,  been  canceled.  Appellant  replied,  denying  the  alleged  satisfac- 
tion of  the  bonds,  and  alleging  that  the  attempt  at  a  settlement  was  void. 
Held— That  the  transaction  was  in  effect  to  substitute  the  property  for  the 
aale  bond,  and  appellees  having  given  up  the  title  to  the  property,  and  bond 
they  had  given  for  the  price  of  it  was  properly  agreed  to  be  canceled. 

Cornelison  &  Mitchell  for  appellants;  Apperson  &  Woodford  for  appellees. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


^l\e  ]^eT\tixcky  IxaW  Reporter 


KDITOR: 

EDWARD  W.  HINES Frankfort,  Ky. 

Vol.  9.  OCTOBER  15,  1887.  No.  8 


KENTUCKY  COURT  OF  APPEALS. 


BREWER,  &e.  v.  HILL,  &c. 
( Filed  September  17,  1878— Not  to   be  reported. ) 

1.  To  entitle  ft  creditor  to  relief  under  the  ** Act  of  1866"  he  must  show 
that  he  sues  within  the  six  months  allowed  hy  the  statute,  and  the  fact  that 
he  was  an  infant  when  the  cause  of  action  accrued  can  malse  no  difference. 

3.  A  petition  upon  an  administrator's  bond  must  set  forth  the  covenants 
contained  in  the  bond. 

8.  A  creditor  can  not  sue  to  set  aside  a  fraudulent  conveyance  unless  he 
has  return  of  nulla  bona. 

Wm.  Carroll  for  appellants. 

Caldwell  &  Harwood  and  Webb  &  Masterson  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Cofer. 

The  act  of  1856  p:ive.s  to  the  creditors  of  one  who  has  made  a 
sale,  assignment  or  mortgage,  in  violation  of  its  terms,  a  riglit  to 
have  such  sale,  assignment  or  mortgage  adjudged  to  operate  as  a 
transfer  of  all  the  del)tor's  property  for  the  equal  benefit  of  all 
his  creditors,  provided  some  one  or  .  more  of  sucli  creditors  shall 
bring  an  action  for  tiiat  purpose  witliin  six  months  after  the  mort- 
gage or  transfer  is  legally  lodged  for  rcM'ord,  or  the  delivery  of  the 
property  or  effects  so  transferred. 

The  appellants  did  not  sue  until  more  tlian  six  months  aft(U' 
the  recording  of  the  mortgage,  and  after  the  possession  of  the 
land  had  been  surrendered  to  the  mortgagees. 

The  mortgage  to  Kephart  and  others  was  recorded  February  19, 
1869,  and  possession  ol  the  mortgaged  property  was  surrendered 
and  the  equity  of  redemption  was  sold,  as  alleged  in  tlie  petition, 
March  5,  1872,  and  this  suit  was  not  commenced  until  September  8, 
1872.  Thus  it  appears  on  the  face  of  tlie  petition  that  the  suit  was 
not  commenced  in  time  to  entitle  the  appellants  to  relief  under 
the  act  of  1856,  even  if  the  allegations  be  conceded  to  be  true. 

That  some,  or  even  all,  of  the  appellants  were  infants  when  the 
right   of   action   accrued   can   make   no   difference.     The   second 
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section  of  the  act  is  not  a  statute  of  limitation  but  an  enabling 
act.  It  gives  a  right  of  action  which  did  not  previously  exist, 
and  declares  that  the  right  must  be  exercised  within  a  specified 
time.  In  sucii  cases  the  plaintiff  inust  show  that  he  comes  within 
the  time  allowed.  (Wintersmith  &  Young  v.  Pointer  &  Conway, 
2  Met.,  457.)  The  statute  does  not  extend  the  time  jn  favor  of 
infant  plaintiffs,  and  the  court  has  no  power  to  do  so. 

The  allegation  of  actual  fraud  is  not  sustained  by  the  evidence. 

There  was  no  error  in  dismissing  the  petition  as  to  Moore.  He 
was  sued  as  the  surety  of  Hill  in  his  bond  as  administrator  of 
Brewer,  but  none  of  the  covenants  contained  in  the  bond 
were  set  out  in  the  petition,  and  it,  therefor^,  did  not  contain  a 
statement  of  facts  constituting  a  cause  of  action  against  him. 
And  we  may  remark,  in  regard  to  the  charge  of  actual  fraud  in 
the  mortgage  to  Kephart,  &c.,  and  the  deed  to  Griftin  Kelley, 
that  the  appellants,  not  ha-ving  a  return  of  nulla  hona  against 
either  Hill  or  Moore,  could  not  maintain  a  suit  to  subject  tne 
property  on  the  ground  thai;  it  had  been  conveyed  in  fraud  of 
.creditors. 

The  judgment  miist,  therefore,  be  affirmed. 


BARCLAY,  &c.  v.  MASONIC  SAVINGS  BANK. 

(Filed  September  26,  1878— Not  to  be  reported.) 

Thf^  wi?e  nnay  devise  her  seDarat-e  estatt^.  or  estate  conveyed  to  her  with 
power  to  dJspose  of  ic  by  will,  without  the  conseat  of  Jier  husband.  And 
whUe  the  husband  may  defeat  the  probate  of  the  will  if  the  consideration 
paid  for  the  property  moved  from  him,  yet  as  the  devise  in  this  case  was  to 
the  husband,  and  be  accepted  it  by  havicg  the  will  probated  and  then  mort- 
ga^ied  the  property  to  Becnre  his  own  indebtedness,  he  can  not  now  question 
the  wife's  right  of  disposition  even  if  the  original  consideration  forthe  prop- 
iTty  moved  alone  from  him,  and  the  right  of  the  wife  to  devise  was  inserted 
without  his  knowledge  or  consent. 

Lane  &  Harrison  for  appellants. 

Russell  &  Helm  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Cliief  Justice  Pryor. 

The  conveyance  by  Rose  and  wife  of  the.SOth  of  September,  1865, 
to  Mrs.  Ronald  vests  Imr  with  full  power  to  dispose  of  the  prop- 
<»rty  in  controversy  by  deed  or  will.  The  language  of  the  convey- 
ance is,  "with  full  power  in  the  said  Ann  Elizabeth  Ronald  to 
sell  the  same  or  dispose  of  the  same  by  will  and  testament  as  if  a 
feme  sole." 

One  of  the  prime  objects  of  the  conveyance  was  to  vest  her 
^vith  the  riglit  to  make  such  disposition  of  this  property  as  she 
saw  proper,  and  her  right  to  pass  tlie  title  by  last  will  in  such  a 
case  was  expressly  authorized  by  tlie  statute  in  force  wiipu  the 
d'^nse  was  made.  **A  married  woman  may,  by  will,  dispose  of 
any  estate  secured  to  her  separate  use  by  deed  or  devise,  or  in  the 
exercise  of  a  written  power  to  make  a  will.''  It  is  not  necessary 
that  the  husband  should  consent  to  a  devise  by  the  wife  of  her 
separate  estate,  nor  is  he  to  be  consulted  when  she  attempts  to 
make  such  disposition  of  property  under  the  exercise  of  a  power 
conferred   on    her   by    the    instrument   under  which  she  holds  it. 
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"Tb*  "husband's  assent  in  neither  case  is  required.  It  may  be,  and 
fis  doubtless  true,  as  contended  by  counsel  for  the  appellant,  that 
In  cases  where  the  husband  is  in  fact  the  owner  of  the  property 
conveyed,  or  where  the  consideration  paid  for  it  is,  by  reason  of 
the  marital  relation,  the  money  of  the  husband,  the  latter  may 
defeat  the  probate  of  the  will  or  have  tho  power  cancelled,  but  in 
this  case  the  wife,  in  the  exercise  of  the  power,  devises  the 
-estate  to  the  husband.  He  accepts  it  by  having  the  will  probated 
»nd  then  makes  a  mortgage  of  the  property  to  secure  the  pay- 
ment of  his  own  indebtedness. 

A  complete  title  was  vested  in  the  wife  by  the  conveyance  to 
her,  with  the  power  to  devise  it.  The  devise  was  made  to  the 
husband.  He  accepts  it,  and  it  is  now  too  late  for  him  to  ques- 
tion this  right  of  cfisposition  even  i^f  the  original  consideration 
^or  the  property  moved  alone  from  him  and  the  right  to  devise 
was  inserted  without  his  knowledge  or  consent.  Neither  the  hus- 
band nor  his  children  are  entilted  to  the  property  as  against  the 
appellees. 

Judgment  affirmed. 


BETHEL,  &c.  V.  VANMETER. 

(Filed  October  8,  1878— Not  to  be  reported.) 

The  execution  of  a  bond  of  indemiiity  does  not  divest  the  claimant  of  title 
to  the  property  or  deprive  hlni  of  the  right  to  sue  for  its  recovery.  The  stat- 
ute merely  f^ives  him  an  additioDal  remedy  on  the  bond.  But  if  the  statute 
-attempted  to  deprive  the  owner  of  his  property  by  such  a  summary  proceed- 
InR  it  would  be  invalid. 

Wilson  &  Hobson  for  appellants. 

A.  B.  Montgomery  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

Appellant  having  an  execution  against  MrCraba  caused  it  to  be 
levied  upon  a  crop  of  corn,  a  portion  of  which  was  claimed  by  the 
appellee.  The  officer  refused  to  proceed  with  the  sale  until 
appellant  had  executed  a  bond  of  indemnity.  At  the  sale  appel- 
lant and  one  Smith  purchased  the  corn,  whereupon  appellee  insti- 
tuted this  action  to  recover  it  or  its  value.  Appellant  relied  upon 
the  expoution  of  the  bond  as  a  bar  to  the  action  for  the  recovery 
■of  the  specific  property,  and  a  demurrer  being  sustained  to  that 
portion  of  the  answer,' a  verdict  and  judgment  was  rendered  for 
the  return  of  the  corn,  or,  in  default  thereof  for  tlie  sum  of  $120, 
its  value,  with  interest  and  fifteen  dollars  damages  for  its  reten- 
tion. 

Appellant  insists  that  the  execution  of  the  bond  mentioned  in 
sections  709  and  711  of  Myers'  Code,  being  the  same  as  Mi  and  642 
of  the  present  Code,  operates  to  divest  the  clainumt  of  all  title 
to  the  property,  and  compel  him  to  resort  to  tlie  bond  for  the 
recovery  of  damages  for  the  loss. 

Such  k  construction  is  not  autiiorized  by  the  language  of  those 
sections.  The  provision  required  to  be  contained  in  tlie  bond  by  . 
which  the  purchaser  receives  a  warranty  to  such  an  estate  or 
interest  as  is  sold,  and  the  provision  expressly  releasing  the  officer 
from  liability  for  the  levy  and  sale  clearly  manifest  the  intention 
to  give  the  purchaser  a  remedy  upon  the  bond   In  case  the  prop- 
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ert.y  should  be  tak^n  from  hlin  by  superior  title,  and  to  leave  th^ 
oflficer  without  embarrassing  and  vexatious  suits  in  the  discharee- 
of  his  official  duties.  A  warranty  of  title  to  the  purchaser  would 
be  without  meaning  unless  it  was  Intended  to  provide  for  8uol> 
an  emergency. 

Whether,  however,  such  is  the  intention  manifested  by  the 
law  makers  is  immaterial,  since  the  owner  can  not  be  divested  of 
his  title  by  any  such  summary  proceeding.  Such  an  act  of  the 
legislature  would  be  in  palpable  violation  of  the  fundamental 
law,  and,  therefore,  inoperative.  These  provisions  of  the  Code, 
instead  of  attempting  to  deprive  the  owner  of  the  property  of  the 
right  to  sue  for  its  specific  recovery,  gives  him  an  additional 
remedy  upon  the  bond. 

There  is  no  substantial  error  in  admitting  testimony  or  irk 
granting  instructions. 

Therefore,  the  Judgment  is  affirmed. 


ASHER    V.  MONDAY. 

(Filed  October  22,  187«--Not  to  be  reported,) 

Where  a  vicious  horse  has  injured  the  horsps  of  his  owner's  nei»fhbor  and' 
the  owner  Is  sou^rht  to  be  made  liable  therefor  the  true  t#st,  if  the  owner 
was  not  aware  of  the  vicious  habits  of  the  animal,  is:  Did  the  owner  use 
such  means  as  an  ordinarily  prudent  man  would  have  used  in  order  to  keep 
a  horse  of  like  condition  and  temper  within  his  own  enclosure  in  order  to 
prevent  his  injuring  the  property  of  others?  If  it  appears,  however,  that  the 
fact  that  the  horse  was  dangerous  was  known  to  the  owner,  it  was  his  duty 
to  use  extraordinary  care  in  order  to  provide  against  his  injuring  the  horsea 
of  his  neighbors  And  in  either  case  the  fnct'that  the  owner  of  the  injured 
horse  had  no  fence  around  his  premises  is  immaterial. 

T.  C.  Winfrey  and  Sallee  cc  SalJee  for  appellant. 

Alexander,  Baker  &  Read  and  Hindnian  &  Sampson  for  appellee,. 

Appeal  from  Adair  Circuit  (U)urt. 

Opinion  of  the  court  by  Cliief  .Justice  Pryor. 

In  a  case  like  this  it  is  immaterial  whether  the  appellant  had  a 
fence  or  not  around  his  premises,  it  can  atford  no  protection  to 
the  appellee.  The  proof  shows  the  character  of  the  liorse  and  his 
vicious  habits,  at  least  when  outside  of  hif^own  enclosure:  and  it 
was  the  duty  of  the  appellee  to  have  so  confined  tlie  horse  trn 
would  have  prevented  him  from  injuring  the  horses  of  liis  neigh- 
bors. He  is  not  to  l)e  held,  however,  to  the  higliest  degree  of 
diligence  if  not  aware  of  the  vicious  habits  of  the  animal. 
The  true  test  in  such  a  case  is:  Did  the  appellee  use  such  means 
as  an  ordinarily  prudent  man  would  have  used  in  order  to  have 
kept  a  liojse  of  like  temi)er  and  condition  within  his  own 
enclosure  in  order  to  prevent  his  injuring  the  property  of  others? 

if  it  appears,  liowever,  tluit  he  was  a  dangerous  horse,  and  that 
fact  known  to  tlie  appellant,  it  was  his  duty  to  use  extraordinary 
care  in  order  to  provide  against  his  injuring  the  horses  of  his 
neighbors.  Tliese  two  propositions  should  have  been  submitted 
to  the  jury. 

Judgment  reversed  and  cause  remanded,  with  directions  ta 
award  a  new  trial  and  for  further  proceedings  consistent  with 
this  opinion. 
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ARNOLD'S  CURATOR,  &c.  v.    LAIRD,  &c. 

(Filed  November  19,  1878— Not  to  be  reported.) 

When?  a  widow  sells  her  dower  before  its  assifrnnient,  ond  places  the  pur- 
tshaser  in  posst-hsioD  of  the  mansion  honse  and  curtilage,  he  may  assert  any 
tslaim  that  the  widow  might  have  asserted,  and  is,  therefore,  not  chargeable 
With  rents. 

Stevenson  &  O'Hnra,  J.  G.  C'arlisle  and  C.  D.  Foote  for 
appellants. 

Simmons  &  Schmidt  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opipion  of  the  Vourt  by    (Miief  Justice  Pryor. 

•  The  act  of  179fi  jrave  to  the  >l-idow  the  mansion  house*  and  plan- 
tation, free  of  rc^nts,  until  dower  was  assigned,  and  tlie  Revised 
Statutes  limited  the  rij?ht  to  the  mansion  house  and  curtilaji^e, 
that  is,  to  the  dwellinj?  and  outhouses  pertaining?  to  it,  the  yard, 
garden,  etc.,  adjoining  the  plantation  or  messuaj^re,  if  any. 

She  may  abandon  the  premises,  however,  by  surrendering: 
possession'  to  the  heir,  or  cease  to  occupy  it  by  herself  or  tenant, 
130  as  to  preclude  her  from  asserting  any  claim  to  rent,  but  as  lonj? 
as  she  occupies,  either  by  herself  or  tenant,  or,  !)y  a  lease  or  sale, 
places  one  in  possession,  and  is  living  on  the  annual  rental  or  the 
proceeds  of  her  sale,  the  party  enterinj<  may  assert  any  claim 
that  the  widow  could  have  asserted.  In  the  conveyance  from 
the  widow  to  Arnold  she  not  only  conveys  tier  dower,  but  all 
otiier  rij^bts  she  had  in  the  premises,  such  as  tlie  possession  and 
use  untler  the  statutes  of  Kentucky  as  widow. 

She  may  have  had  no  means  of  support  outside  of  the  ri^Jit  to 
Use  this  property,  and,  instead  of  possessinjifit  herself,  she  placed 
Arnold  in  possession  upon  tlie  payment  of  a  certain  sum  of 
money,  in  consideration  of  which  he  not  only  obtained  her  dower, 
but,  By  express  contract,  the  right  to  the  use  and  possession  with 
Which' the  widow  was  invested  by  statute. 

It  is  not  necessary  that  the  widow  should  continue  to  reside  in 
the  mansion  house.  If  she  is  enjoying  the  use,  or  the  benefits 
derived  from  a  sale  of  the  use,  the  right  to  rent  being  an  incident 
to  her  right  to  dower,  may  be  vested  in  others  by  her  until  dower 
is  assigned. 

In  the  case  of  White  and  Wife  v.  Clark,  7  Monroe,  642,  the  second 
husband  and  wife  rented  out  the  premises,  but  continued  to 
«nioy  the  use,  altlmugh  not  living  on  the  place,  and  they  were 
Adjudged  entitled  to  the  rent. 

in  the  case  of  Renfro's  Heirs  v.  Taylor,  12  B.  Monroe,  402,  the 
widow  of  Renfro.ha(i  one  child  by  the  latter,  and  that  died  in 
infancy.  Supposing  that  the  land  derived  by  descent  from  the 
father  passed  to  the  infant's  paternal  grandfather,  the  widow 
having,  in  the  meantime,  married,  and,  having  purchased  the 
land  of  the  grandfather,  in  conjunction  with  her  liusband,  sold 
and  conveyed  the  land  to  Taylor,  and  placed  him  in  possession. 
'The  uncles  and  aunts  of  the  infant,  some  years  after,  instituted 
»n  action  to  recover  the  land,  alleging  that  they  t(>ok  from  the 
infant,  and  sought  to  make  the  purchaser  liable  for  rent.  It  was 
held  in  that  case  as  the  widow  had  the  right  to  retain  the 
mansion  liouse  and  plantation  free  of  rent  imtil  dower  was 
assigned  her,  and  was  In  possession  at  tlie  death  of  her  husband, 
that  neither  the  widow  nor  her  vendee  was  liable  for  rents. 

This  case  is  analojrous  to  the  one  before  the  court,  and,  we  think; 
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must  apply.  In  the  attempt  to  construe  the  act  in  question  the- 
only  difference  in  the  two  statute's  is  that  the  last  diminished  the 
widow's  right  by  giviner  to  her  only  the  mansion  house  and 
curtilage,  while  tne  former  statute  gave  her  the  entire  plantation 
on  which  the  mansion  stood. 

The  court,  therefore,  erred  In  charging  Arnold  with  rents. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


ANDERSON  v.  HAYS,  &c. 

(Filed  December  19,  1878— Not  to  be  reported.) 

1.  An  appeul  bond,  whereby  the  obligors  undertook  to  satisfy  the  Judg^ 
ment  of  the  quarterly  oonrt  upon  an  appeal  from  a  justice's  oourt,  did  not 
bind  the  sureties  to  perform  the  judgment  of  the  circuit  oourt,  the  cause 
having,  by  agreement  of  parties,  and,  without  the  knowledge  or  consent  of 
the  sureties,  been  transferred  to  that  coiirt. 

3.  A  petition  upon  an  appeal  bond  should  have  set  forth  the  terms  of  the  - 
bond  in  substance.    Making  the  bond  a  part  of  the  petition  did  not  cure  the 
defective  averments. 

Smith  &  Richardson  for  appellant. 

C.  W.  Lester  and  R.  D.  Hill  for  appellees.   • 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

The  allegations  of  the  petition  and  tiie  amended  petitions  do 
not  sufficiently  set  forth  a  covenant  and  breach  thereof.  The 
bond  sued  upon  should  have  been  set  fortli  in  substance  so  as  to 
show  the  undertaking  on  the  part  of  the  parties  to  the  bond.  This 
was  not  done.  Making  tlie  bond  a  part  of  the  petition  does  not 
cure  the  defective  averments.  But  even  if  that  were  done  appel- 
lant could  not  recover.  The  bond,  as  exhibited,  was  an  unaer- 
taking  to  satisfy  the  judgment  of  the  quarterly  court  that  might 
be  rendered  in  the  cause.  No  judgment  was  there  jendered,  as 
appears  from  the  petition  and  amendments,  but  the  cause,  by 
agreement  between  the  plaintiff  and  defendant,  and  without  the 
knowledge  or  consent  of  the  sureties  in  the  bond,  was  transferred 
to  the  circuit  court,  and  it  is  upon  the  judgment  there  rendered 
tbat  recovery  is  sought  to  be  had.  The  pleadings  fail  to  show 
that  appellees  undertook  to  satisfy  the  judgnunt  that  might  be 
rendered  in  any  other  thlin  the  quarterly  court.  The  failure  te 
prosecute  tlie  cause  to  judgment  in  the  quarterly  court  was  a 
waiver  by  appellant  of  his  right  to  go  upon  the  sureties  in  the  bond 
for  the  appeal  from  the  justice's  court. 

Judgment  affirmed. 


WHITE,  &c.   V.    O'BANNON,  &c. 

(Filed  September  17,  1887.) 

1.  In  endorsing  a  levy  on  land  upon  an  attachment  the  generality  of  the 
description  makes  no  difference,  provided  it  is  sufficiently  intelligible  to  fix 
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the  lien  of  the  attachment.  The  same  precision  is  not  required  that  is  re- 
quired in  a  sheriff's  return  upon  an  execution. 

In  this  case  the  land  upon  which  the  attachment  was  levied  was  described 
as  "one  hundred  and  forty  acres  of  land  near  Eminence,  Henry  county,  the' 
property  of  derendants.'*    Held— Sufficient. 

2.  A  verbal  sale  of  land  invests  the  purchaser  with  no  legal  or  equitable- 
title  whatever,  and  a  verbal  division  stands  upon  precisely  the  same  rooting. 

A  verbal  division  of  land  owned  by  A  and  B  jointly  was  agreed  upon. 

Thereafter  A,  by  title  bond,  sold  to  C  that  part  of  the  land  allotted  to- 
him  in  the  division.  Subsequently  an  attachment  was  levied  upon  the  en- 
tire tract  of  land  as  the  property  of  A  and  B,  and  at  the  sale  D  became  the- 
purchaser  of  that  part  of  it  which  had  been  allotted  to  A  in  the  verbal 
division.  Thereafter  B,  by  writing,  conveyed  to  A  his  undivided  interest  in 
that  part  of  the  land  which  C.  who  had  purchased  it  from  A,  seeks,  by  this: 
action,  to  recover  of  D.  Held— That  the  verbal  division  conferred  upon  A 
no  title  to  this  land,  and,  therefore,  his  sale  to  C  conferred  upon  C  no  title; 
and  the  levy  of  the  attachment  having  created  a  lien  upon  the  land.  that, 
lien  was  not  overreached  by  the  subsequent  conveyance  from  B  to  A,  al- 
though that  conveyance  was  made  pursuant  to  the  previous  verbal  division^ 

Geo.  C.  Drane  for  appellants. 

Wm.  Lindsay  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Bennett. 

In    September,  1870,  A.    G.    Roberts   instituted    two   actions   of 
debt  in  the  Shelby  Circuit  Court  against  John  W.  and  James  H. 
White.  Roberts  souglit  in  each  action  to  recover  judgment  against 
John  W.  and  James  H.  White  on  their  joint  indebtedness  to  him. 

About  the  same  time  W.  C,  Baskett  brought  suit  in  the  Shelby 
Circuit  Court  against  John  W.  and  James  H.  White  for  the  pur- 
pose  of  recovering  judgment  against  them  on  their  joint  indebted-^ 
ness  to  him. 

John  W.  and  James  H.  White  were  personally  served  with  sum- 
mons to  answer  each  of  the  foregoing  actions.  Also  orders  of 
attachment  against  the  property  of  both  of  the  Wliltes  were  issued 
in  each  of  the  foregoing  actions,  and  were  directed  to  the  sheriflfs. 
of  Shelby  and  Henry  counties. 

Those  sent  to  Henry  county  were  levied  by  the  sheriff  of  that 
county,  on  the  Otli  and  I2th  of  September,  1870,  on  a  tract  of  land 
containing  140  acres  as  the  property  of  both  the  Whites.' 

At  the  March  term,  1S71,  judgment  was  rendered  against  both 
the  Whites  by  default  in  eacii  of  the  foregoing  actions,  and  tlie 
attachment  in  each  action  was  sustained,  and  the  140  acres  of 
land  attached  by  tlie  sheriff  of  Henry  county  was  ordered  to  be 
sold.  The  sheriff  of  Henry  county  was  directed  to  make  the  sale. 
The  sheriff,  pursuant  to 'said  order,  sold  the  land  on  the  first. 
Monday  in  January,  1872,  and  G.  W.  Bondurant  became  the  pur- 
chaser of  P21.2  acres  at  the  price  of  $1,854.74.  At  the  October  term, 
1872,  the  commissioner  of  the  Shelby  Circuit  Court,  by  the  order 
of  tiiat  court,  conveyed  the  62^,  acres  to  G.  W.  Bondurant. 

At  the  March  term,  1871,  of  the  Shelby  Circuit  Court  Shelby 
Scearee  obtained  personal  judgment  against  John  W.  and  James. 
H.  White,  and  execution  was  issued  thereon  and  directed  to  tho 
sheriff  of  Henry  county,  which  was  levied  April  8,  1871.  upon  the 
game  tract  of  land,  but  subject  to  said  attachments;  and  on  the 
first  Monday  in  January,  1872,  the  sheriff  sold  7^o  acres  of  the 
tract,  which  satisfied  the   execution.     G.    W.    Bondurant  became^ 
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the  purchaser  of  this  land.    The  two  parcels  thus  bought  by  him 
on  the  same  day  amounted  to  seventy  acres. 

Two  or  three  years  after  Bondurant  purchased  the  land  he  con- 
veyed it,  by  deed  duly  acknowledged  and  recorded,  to  Smith 
Guthrie,  and  he,  in  the  year  1881,  sold  it  by  executory  contract  to 
the  appellee,  James,  O'Bannon. 

On  the  23d  of  May,  1871,  John  W.  White  signed. and  acknow- 
ledged a  deed  to  the  140  acres  of  land  to  Jndge  B.  J.  Peters  iiv 
trust  for  tlie  appellant,  Juliet  White,  wife  of  John  W.  White,  which 
<leed  was  recorded  in  the  Henry  C'ountv  Court  on  the  3d  of  June, 
1871. 

In  1883  the  appellees,  James  O'Bannon  and  Smith  Guthrie, 
brought  suit  in  the  Henry  Circuit  Court  arainst  the  appellants, 
Juliet  Wliite  and  lier  trustee.  Judge  B.  J.  Peters,  for  the  purpose 
of  removing  the  cloud  from  the  title  of  seventy  acres  of  land 
which  restecl.  thereon  by  reason  of  the  conveyance  by  John  W. 
W^hite  toj  said  Peters  in  trust  for  Juliet  White,  and  of  quieting 
their  title  to  the  same. 

The  appellants  resisted  the  appellees'  right  to  the  relief  sought 
mainly  upon  two  grounds:  First,  flhafe  the  levy  upon  the  land 
was  void  for  want  of  a  sufficient  description  of  it;  second,  that 
Judge  B.  J.  Peters,  before  and  at  the  time  of  the  issuing  of  the 
orders  of  attachment,  and  the  levy,  or  pretended  levy,  of  the  same, 
was  the  owner  of  said  tract  of  land  in  trust  for  the  appellant, 
Juliet  White. 

These  grounds  will  be  noticed  in  their  order.  The  sheriff's 
return  onOne  of  the  orders  of  attachment  reads  as  follows: 

''Came  to  hand  Sept.  11,  1870,  at  10  o'clock  a.  m.,  I  levied  this 
attachment  on  about  one  hundred  and  forty  acres  of  land  n^^r 
Imminence,  Henry  county,  the  property  of  defendants.  1h^ 
defendants  not  being  found,  anc!  no  person  being  found  on  tne 
land,  I  posted  a  true  co])y  of  tiie  within  attachment  on  the  door 
of  the  house  on  the  land.* 

''A.  H.  DITTO,  S.  H.  C' 

The  endorsement  of  the  levy  on  each  of  the  oth«T  orders  of 
attachment  is  in  the  sa\ne  language  as  the  foregoing,  differing 
only  in  the  dates  of  the  respective  levies.  Are  these  endorsements 
sufficiently  descriptive  of  the  land  levied  on?    We  think  they  are. 

The  appellants'  counsel  contends  for  the  same  particularity  of 
description  in  the  endorsement  of  a  levy  upon  land  on  an  order  of 
attachment  as  is  required  in  the  indorsement  on  an  execution  of 
its  levy  upon  land.  Without  deciding  whether  the  endorsement 
upon  these  orders  of  attachment  would  l)e  a  sufficient  endorsement 
on  an  execution  of  its  levy  upon  land,  it  is  sufficient  to  say  that, 
in  making  the  endorsement  of  the  levy,  a  distinction  is  taken 
between  the  levy  of  an  attachment  and  the  levy  of  an  execution. 
The  levy  of  an  attaclnnent  upon  land  is  merely  for  the  purpose  of 
creating  a  lien  on  it,  for  the  purpose  of  giving  the  court  issuing 
the  order  jurisdiction  of  the  property,  that  it  may  be  thereafter, 
by  the  court's  order,  applied  to  the  payment  of  the  plaintiff's 
judgment,  if  he  obtain  one.  And  the  court,  thus  having  control 
of  the  property,  may,  in  its  order  of  sale,  enlarge  the  description 
as  given  by  the  sheriff's  return,  so  as  to  accurately  identify  the 
land.  In  other  words,  after  the  sheriff  has  made  his-  return  of 
the  levy  the  property  is  then  under  judicial  control,  and  the 
«ale  of  it  by  order  of  court  is  a  judicial  sale.  And  the  court, 
while  it  can  not  enlarge  the  quantity  of  property  levied  on,  or 
»iubstitute  other  property  in  its  place,  may  disregard  the  descrip- 
tive language  of  the  return,  and  engraft  in  its  order  of  sale  an 
3i.ccurace  descripton   of   the    property,    so    that   all    persons   may 
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undersfcand  what  property  is  to  be  Hold,  and  for  what  property 
they  are  bidding. 

The  court's  deed  recites  these  steps  as  connecting  links  of  the 
purchaser's  title,  upon  which  lie  has  the  right  to  rely  as  furnish- 
ing him  all  of  the  title  that  the  defendant  had  to  the  property 
attached. 

For  these  reasons  any  words  which  designate  and  comprehend 
the  property  l«?vied  on  are  sufficient.  The  generality  of  the 
description  makes  no  difference,  provided  it  is  sufficiently  intel- 
ligible to  fix  the  lien  of  the  attachment. 

The  sheriff,  in  his  levy  upon  real  property,  and  sale  of  it  under 
execution,  acts  in  a  ministerial  capacity,  and  by  tl)e  levy,  "when 
•carried  to  a  sale, "  the  defendant  is  divested  of  his  title  to  the 
property,  and  the  purchaser  is  invested  with  the  title.  Tlie 
sheriff's  advertisement  usually  lecites  the  descriptive  terms  of 
the  return  upon  the  execution;  and  these  terms  are  usually  in- 
serted in  the  deed  (indeed  tliey  should  be  so  inserted)  in  order  that 
the  deed  itself  may  show  a  consecutive  chain,  of  title  from  the 
defendant  in  the  execution  to  the  purchaser.  Therefore,  greater 
precision  should  be  required  in  tlie  sheriff's  return  on  an  execu- 
tion than  '^n  the  order  of  attachment.  (Drake  on  Attachments, 
T*ection  237;  Waples  on  Attachment  and  Garnishment,  page  172; 
Freeman  on  Executions,  section  281.) 

The  sheriff's  endorsement  upon  each  order  of  attachment 
Bhovvs,  first,  that  they  were,  on  the  12th  day  of  September,  1870, 
levied  on  a  tract  of  land  containing  one  hundred  and  forty  acres, 
wjiicli  was  situated  near  the  town  of  p]minence.  in  Henry  county, 
Ky. ;  second,  that  this  land  was  levied  on  as  the  xjroperty  of  the 
defendants;  third,  (hat,  as  they  were  not  found,  copies*  of  tlie 
orders  of  attachment  were  posted  on  the  front  door  of  the  house 
on  the  land. 

According  to  tiie  principles  just  announced  we  think  that  the 
endorsement  upon  each  ot  tl>e  attachments  was  sutHciently  intel- 
ligible to  fix  the  lien  of  the  attachment  upon  said  land. 

The  appellants  made  their  answer  a  cou.ntercIaim  against  the 
appellees,  by  which  they  sought  to  recover  the  land  in  contro- 
versy, upon  the  ground  that  they,  at  the  time  of  the  issual  and 
levy  of  the  attachments,  were  the  owners  of  the  land  by  purchase 
from  John  W.  White.  They  contend  that  sometime  in  1869  the 
appellant.  B.  J.  Peters,  as  trustee  of  tlie  appellant,  Mrs.  White, 
purchased,  by  title  bond,  the  one  hundred  and  forty-acre  tract  of 
land  from  John  W.  W^hite,  the  husband  pf  Mrs.  White,  and  that 
on  the  23d  day  of  May,  1871,  John  W.  White  signed  and  acknow- 
ledged a  conveyance  to  B.  J.  Peters,  as  trustee,  to  said  land, 
which  was  recorded  on  the  3d  of  June,  1871;  ihat  at  the  time 
John  W.  White  executed  the  title  bond  to  B.  J.  Peters  he  was  the 
owner  of  the  entire  tract  of  land. 

It  isjieedless  to  discuss  what  the  legal  or  equitable  right-?  of 
the  appellants  would  be  if  these  facts  were  all  true.  That  they 
are  not  true  in  at  least  one  important  particular  is  proven  by  the 
record,  which  shows  that  John  W.  White,  at  the  time  the  attach- 
ments w'ere  levied  on  the  one  hundred  and  forty  acres  of  land, 
only  owned  an  undivided  one-half  of  it,  and  James  H.  White 
owned  the  other.  Tt  is  true  that  the  proof  shows  that  before  the 
levy  of  the  attachments  John  W\  and  James  H.  White  had 
verbally  agreed  on  a  division  of  the  lands  which  they  jointly 
owned,  and  that  the  tract  of  land  in  controversv  wa^  to  belong  to 
John  W.  White,  but  it  is  also  true  that  James  H.  White  did  not 
convey,  bv  any  writing,  his  undivided  half  interest  in  this  tract 
of  land  to  John  W.  White  until  the  first  day  of  February,  1871, 
Which  was  long  after  the  attacliments  were  levied.  And  the 
attachments  were  levied  upon  the   land   as   the   property  of  botn 
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John   W.    and   James   H.    White,  to  secure  debte  for  which  they 
were  jointly  bound. 

It  is  well  settled  that  a  verbal  sale  of  land  Invests  the  purchaser  . 
with  no  legal  or  equitable  title  whatever,  and  a  verbal  division 
stands  upon  precisely  the  same  footing.  And  as  John  W.  White 
acquired  no  legal  or  equitable  title  to  James  H.  White's  undivided 
interest  in  the  land  by  the  verbal  division,  it  follows  that  the 
appellants,  by  their  purchase  by  title  bond,  acquired  no  legal  or 
equitable  title  to  said  interest.  And  the  attachments  having  been 
levied  on  the  land  before  James  H.  White  had  conveyed  his. 
interest  therein  to  John  W.  W^hite  by  any  writing,  a  lien  was 
thereby  created  on  said  interest,  which  lien  the  subsequent 
written  conveyance  by  James  H.  to  John  W.  White,  although 
made  pursuant  to  the  prior  verbal  agreement  of  division,  which 
antedated  the  levy  of  the  attachments^,  could  not  overreach. 

Therefore,  as  Bondurant  purchased  only  seventy  acres  of  the 
tract  of  land  at  the  attachniMit  sale,  which  was  not  quite  half  of 
it,  and  which  was  subject  to  the  attachments,  the  lower  court 
did  right  in  rendering  judgment  for  the  appellees. 

The  judgment  of  the  lower  court  is  affirmed. 

To  a  petition  for  rehearing  Judge  Bennett  delivered  the  follow- 
ing response  of  the  court: 

Tn  view  of  the  fact  that  the  counsel  for  the  appellants  stated 
orally  at  l>ar,  as  well  as  in  his  petition  for  a  rehearing,  that  the 
statement  in  the  opinion  herein,  to  the  effect  that  the  agreement 
between  James  and  John  Whito  to  divide  the  land  In  controversy, 
they  being  the  joint  owners  thereof,  was  verbal,  and  was  not 
reduced  to  writing  until  P'ebruary,  1871,  is  directly  contradicted 
by  the  record,  we  deem  it  proper  to  respond  to  that  statement. 

In  the  appellants'  answer  is  the  following  unguarded  language: 
"Defendants  say  that  before  the  institution  of  the  suits  of 
Baskett,  Snooks  and  others,  in  the  Shelby  (Mrcuit  (;Ourt,  referred 
to  in  plaintiffs'  amended  petition,  the  said  James  H.  White  and 
John  W.  White  had  agreed  upon  and  made  a  division  of  their 
lands  in  Henry  and  Shelby  counties  held  jointly,  in  which 
.  division"  the  above-named  tract  was  allotted  to  the  defendant^ 
J'ohn  W.  White,  and  the  possession  thereof  surrendered  up  to  him> 
which  division  was  afterwards,  by  deed  dated  February  1,  187K 
ratified  and  confirmed.". 

**Had  agreed  upon"  a  divisinn!  How?  By  writing?  The  answer 
does  not  say  so.  On  the  contrary  the  answer  says  that  the 
division  was  ratified  and  confirmed  by  the  deed  of  February  1, 
1H71.  The  word  writing  is  not  an  untamiliar  word  in  this  country  j 
and  the  necessity  of  a  written  contract  in  order  to  pass  a  legal  or 
equitable  title  to  land  is  well  known  to  the  distinguished  counsel, 
and  it  is  but  simple  justice  to  him  to  presume  that  he  would  have 
stated  in  the  answer  (for  he  drew  it)  that  the  agreement  of 
division  was  in  writing  if  such  had  been  the  case.  But  he  men- 
tions no  writing  except  the  deed  of  the  1st  of  February,  1871, 
which  it  is  alleged  ''ratified  and  confirmed  the  division;"  not  a. 
previous  written  agreement. 

But  it  is  stated  in  the  petition  for  a  rehearing  that  John  W. 
White  proves  that  the  agreement  of  division  was  in  writing.  Let 
us  see. 

On  page  14<)  of  the  record  Mr.  White  says  that  he  and  hia 
brother,  James  H.  White,  "agreed  on  a  division"  of  their  lands. 
On  page  141  he  says  that  the  reason  why  he  and  his  brother  did 
not  make  deeds  to  each  other  at  the  time  they  "agreed  upon  a 
division"  was  that  lie  and  his  brother  **got   at  loggerheads,"  and 
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that  each  refused  to  make  a  deed  to  the  other.  So  he  states  dis- 
tinctly that  at  the  time  they  ** agreed  on  a  division"  each  refused' 
to  make  a  deed  to  the  other,  and  it  is  not  intimated  down  to  this 
point  that  the  agreement  to  divide  was  in  writing. 

He  says,  on  page  148,  ** there  was  a  written  agreement  between 
us  settling  the  partnership,  written  by  Judge  Wheat,  and  left  by 
mutual  consent  in  his  hands,  »  ♦  ♦  and  that  it  was  put  to- 
record  three  or  four  years  afterwards." 

On  page  95  it  is  claimed  by  the  appellants  in  their  rejoinder 
that  James  H.  and  John  W.  White  ** purchased  o\'  owned  or  used 
the  land  in  controversy  as  partnership  property  or  as  part  of  their 
stock  in  trade. "  No  where  is  a  statement  that  there  was  a  written 
agreement  settling  the  partnership,  and  a  denial  that  the  lan«l  in 
controveVsy  was  **purchiised,  owned  or  used  as  partnership  prop- 
erty or  as  a  part  of  their  stock  in  trade.'*  Therefore,  to  hold  that 
the  land  in  controversy  was  included  in  that  written  settlement, 
and  that  the  written  settlement  operated  as  a  transfer  of  James 
H.  White's  interest  therein,  would  not  amount  to  the  dignity  of 
construing  language,  but  would  be  a  gross  and  palpable  abuse 
of  it.  • 

Again,  it  is  nowhere  alleged  in  any  of  the  appellants'  pleadings 
that  the  division  of  the  land  was  evidenced  by  any  writing 
except  by  the  deed  of  February  1,  1871. 

And  the  question  as  to  whether  or  not  John  W.  White  owned  his 
brother's  undivided  interest  in  t\w  land  in  controversy  at  the 
time  the  attachments  were  levied  thereon  was  put  directly  in  issue 
by  the  pleadings.  And  the  burden  of  proof  being  on  the  appel- 
lants to  establish  that  fact  and  the  necessity  of  establishing  it  by 
written  evidence  being  well  known  to  tlieir  learned  counsel,  we 
must  presume,  first,  that  it  would  have  been  alleged  that  tiie 
division  was  evidenced  by  writing,  if  true;  and,  second,  that  if  the 
writing  referred  to  by  John  W.  White  would  have  shown  that  the 
land  in  controversy  had  been  divided,  the  writing,  or  a  copy  of 
It,  would  have  been  filed  in  the  case. 

Again,  it  is  said  in  the  petition  for  rehearing  that  the  point 
raised  in  the  opinion  herein,  to  the  elTect  that  the  land  in'contro- 
versy  was  levied  on  and  sold  as  the  i)roperty  of  James  H.  and 
John  W.  White,  and  that  at  the  time  of  the  levy  and  sale  the  legal 
title  was  in  them,  and  that  the  pretended  division,  if  it  ever  took 
place,  was  only  verbal,  and,  therefore,  passed  no  enforcible  equity 
as  against  tlie  attaching  creditors,  was  never  raised  by  counsel 
either  in  this  court  or  in  tlie  court  below. 

It  is  impossible  for  us  to  know  what  points  were  raised  in  argu- 
ment in  the  lower  court.  But  it  does  appear  from  the  pleading 
that  the  question  was  put  in  issue.  It  also  appears  that  the 
counsel  for  th^*  appellee  made  the  point  in  his  brief  on  file  in  this. 
case.  But  suppose  the  point  was  not  raised  by  counsel!  Should 
we,  in  the  language  of  the  school  boys,  exclaim  **dog  fall"  and 
square  honors?  Or  should  w*e  give  the  case  our  best  efforts  and 
decide  it  as  we  see  it?    We  think  the  latter  should  be  done. 

The  petition  for  rehearing  is  overruled. 
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WHITEHEAD  v.    DARLING, 

(Filed  September  22,  1887— Not  to  be  reported.) 

Settlement  of  accounts— Appellee  was  the  owner  of  a  distillery  which  waa 
operated  by  appellants  under  an  arrangement  whereby  they  were  first  to  pay 
expenses,  including  whatever  might  be  due  them,  if  anything,  for  their  ser- 
vices, and  after  that  a  debt  which  nppnllpe  owed  them :  any  balance  after 
that  to  belong  to  appellee.  In  this  suirfor  a  setr.ltMneut  of  accounts  between 
appellants  and  appellee:  Held— First— That  persons  to  whom  were  referred 
the  accounts  of  the  parties  were  noc  selected  as  arbitrators,  but  merely  to 
make  a  statement  of  the  accounts,  and  their  action  can  not  be  considered  as 
a  bar  to  this  suit,  which  was  sulis»quently  brought  to  settle  the  accounts. 

Second— It  was  equitable  to  credit  appellants  by  attornevs'  fees  incurred 
in  the  defeuse  of  attachments  levied  upon  the  distillery  property  at  the  in- 
stance of  appellees  creditors,  the  property  belonging  to  appellee  and  being 
merely  operated  by  appellants  ns  his  employes. 

(Petition  for  reliearing  filed  and  overruled. ) 

Masterson  &  Gaunt  for  appellant. 
Wlnslow  &  Winslovv  for  appellee. 
Appeal  from  C-arroll  Circuit  Court. 
Opinion  of  the  court  by  Juda:e  Holt. 

This  appeal, -for  the  most  part,  involves  questions  of  fact  only. 
We  shall  notice  such  matters  only  as,  in  our  opinion,  admit  of 
question,  altliou<?h  the  entire  and  unnecessarily  larj?e  record  has 
been  carefully  examined.  The  parties  to  the  contest,  before  this 
action  was  brought,  selected. two  persons  for  the  purpose,  as  is 
claimed,  upon  the  one  hand,  of  settling  and  arbitrating  all  matters 
of  account  between  them;  while  upon  the  other  it  is  said  that 
they  were  only  to  take  the  account  books  and  make  correct  copies, 
and  put  the  accounts  in  such  form  that  the  parties  in  interest 
could  themselves  settle  them.  In  pursuance  of  this  agreement 
the  parties  so  cho.sen  did  make  a  statement  of  the  accounts,  but, 
in  the  light  of  the  entire  testimony,  their  action  can  not  be  con- 
sidered as  a  bar  to  this  suit,  which  was  subsequently  brought  to 
settle  them. 

Arbitrators  determine  matters  of  difference.  They  are  judges  of 
both  the  law  and  the  fact.  By  the  common  law  they  are  not 
bound  by  court  rules  of  practice,  but  decide  ex  aequo  et  bono, 
being  allowed  the  greatest  latitude. 

In  this  instance  the  persons  do  not  appear  to  liave  been  selected 
to  decide  what,  in  their  opinion,  might  be  right  between  the 
parties,  but  only  to  make  a  statement  of  their  accounts. 

It  is  contended  upon  the  one  side  that  the  appellant,  H.  J. 
Whitehead,  should  be  allowed  pay  for  his  services  in  attending  to 
the  distillery  not  only  from  April  1.  188(),  when  it  commenced  run- 
ning, up  to  April  I,  1881,  when  Whitehead  &  Barrett  ceased  to 
t^perate  it.  but  for  tiie  time  during  which  they  were  preparing  to 
do  so;  while  upon  the  otlier  it  is  urged  that  he  is  entitled  to  pay 
only  from  Aujjust  14,  1880,  when  the  agreement  of  the  parties  was 
reduced  to  writing. 

It  is  evident,  however,  that  tiio  written  contract  was  intended 
and  understood  bv  the  parties  as  applyint;  to  the  vear  from  April 
1,  188(),  to  April  1,  1881,  during  which  Whitehead  &  Barrett 
operated  the  distillery,  and  the  action  of  the  lower  court  in  allow- 
ing pay  for  that  period  was  correct. 

Nor," in  the  light  of  the  testimony,  can  it  be  disturbed  as  to  the 
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item  of  $50  claimed  to  have  been  paid  to  Keenan;  the  $55  paid 
Barrett;  the  $91. 5()  said  to  have  been  paid  to  Brown,  and  the  $48.84 
**to  add  to  last  month's  statement.'' 

The  evidence  as  to  these  items  is  of  an  unsatisfactory  character, 
or  at  least  so  much  so  as  not  to  warrant  a  reversal  of  the  chancel- 
lor's opinion. 

It  is  not  claimed  but  what  the  amounts  paid  Adams  and  Carrico 
were  in  fact  owing  to  them  by  the  appellee.  Darling: ;  and  it  is 
proven  that  the  appellant,  Barrett,  loaned  to  the  distillery  the 
$200  which  the  commissioner  allowed  him—in  fact  the  loan  is  not 
denied. 

It  is  insisted,  however,  that  these  items  were  all  included  in 
the  settlement  of  August  14,  1880,  between  the  appellants  and  the 
appellee,  when  the  latter  fell  in  debt  to  eacli  of  them  in  the  sum 
of  three  thousand  tlollars. 

The  testimony  shows,  however,  that  the  settlement  Included 
nothing  save  the  indebtedness  of  the  appellee  to  the  banks,  which 
the  appellants  had  either  paid  or  for  which  tliey  were  liable,  and 
matters  of  account  growing  out  of  the  running  of  the  distillery  by 
the  appellants  during  a  previous  year. 

It  is  urged,  howevpr,  tliat  the  pleading  of  the  appellant.  White- 
head, asserting  the  Adams  debt,  only  claims  $1,547.17,  when  tlie 
commissioner  and  the  court  below  allowed  him  $1,749.12. 

The  pleader  first  states  tlie  several  amounts  paid  by  the  appel- 
lants on  the  Adams  claim,  and  as  stated  they  amount  to  but 
$1,547,17;  but  he  avers  that  the  aggregate  so  paid  was  $1,749.12, 
and  when  the  appellant.  Whitehead,  wlio  verified  the  pleading, 
testifies,  he  gives  several  sums  so  paid,  and  as  thus  stated  tlie 
amount  to  the  last-named  sum.  He  moreover  supports  his"  testi- 
mony witli  written  evidence  of  the  payments  in  tlie  form  of 
receipts.  louder  these  circumstances  tlie  claim  of  the  appellee  by 
cross  appea\  tliat  his  judgment  should  be  increased  by  the  differ- 
ence l)etween  said  two  sums,  is  at  best  technical  and  not  supported 
by  right,  and  the  averment  in  the  pleading  of  the  sum  tottvl  paid 
will  be  regiU'ded  instead  of  the  statement  of  the  several  sums 
paid,  as  tliey  evidently  embrace  a  mistake. 

The  appellee*  also  claims  that  the  appellants  should  not  have 
been  creciited  l)y  certain  attorney's  fees  paid  by  them.  It  appears 
that  lie  was  involved;  that  certain  of  his  creditors  had  sued  out 
attachments,  wliich  had  be(  n  levied  on  the  distillery,  and  which 
was  then  l)ejng  run  by  thf»  appellants.  The  attorney's  fees  wore 
incurred  i:i  defending  these  attachments.  It  is  said  that  the 
appellants  were  interested  in  operating  the  distillery,  and  hence 
in  defpHting  the  attachments  and  that  th{\v,  therefore,  sliouhl  not 
he  credited  by  tiiese  fees  as  against  Darling,  or  that  he  at  least 
should  only  he  charged  with  a  proportionable  part  of  them. 

The  appellee,  however,  was  tho  owner  of  the  distillery.  His 
theory  of  the  arrangement  under  which  it  was  being  operated  by 
the  appellants  is  that  they  were  first  to  pay  the  expe^nses  of  doing 
t-o,  including  whatever  might  l)e  due  them,  if  anything,  for  tlieir 
services;  that  next  they  were  to  pay  a  mortgage  debt  to  a  third 
party  that  had  been  created  in  order  to  raise  means  to  run  the 
distillery,  and  also  to  pay  themselves  what  the  appellee  owed 
them,  and  then  any  balance  was  to  belong  to  1  lie  appellee. 

This  view  we  think  is  correct,  and  it  is  supported  by  the 
evidence. 

It,  therefore,  appears  that  although  the  business  was  carried 
on  in  the  nainf*  of  the  appellants,  that  they  were  in  effect  and 
fact  only  employes  of  the  appellee,  and  it  was  equitable  to  credit 
them  in  the  settlement  of  their  accounts  with  the  attorney's  fees 
incurred  in  the  defense  of  the  appellee's  property. 

Judgment  is  affirmed  upon  both  the  original  and  cross  appeal. 
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BOGGS  V.    COMMONWEALTH. 

(Filed  September  8,  1887--Not  to  be  reported.) 

1.  Third  ooDviotiQn  of  felony— The  statute  which  provides  that  a  person 
•convicted  the  third  time  of  felony  shall  be  confined  in  the  penitentiary  dur« 
ing  his  life  is  not  unconstitutional. 

S.  Same— The  fact  that  the  accused  has  been  convicted  of  felony  and  sen- 
tenced to  the  penitentiary  on  more  than  two  previous  occasions  does  not 
prevent  his  punishment  under  the  statute  by  cuuflnement  in  the  peniten- 
tiary for  life. 

3.  Where  an  indictment  charges  former  convictions  for  felony  it  is  not 
necessary  that  the  words  "against  the  peace  and  dignity  of  the  Common- 
wealth of  Kentucky"  should  l)e  appended  to  each  speoiflcation  of  former 
•conviction,  and  in  fact  in  this  case  they  could  not  with  propriety  have  been 
so  added,  as  the  previous  ponvictions  charfi^ed  had  taken  place  in  other  States. 

Alpheua  Baker  for  appellant. 

A.  Kohn  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  being  oharged  with  th^  crime  of  grand  larceny  com- 
mitted in  the  county  of  Jefferson  in  the  year  1886,  and  alno  with 
having,  on  three  previous  occasions,  been  convicted  of  felony,  the 
punishment  of  which  is  confinement  in  the  penitentiary,  was,  by 
the  verdict  of  tlie  jury  in  the  case,  found  guilty  under  the  indict- 
ment and  sentenced  to  the  penitentiary»for  life. 

As  tlie  record  before  us  contains  no  bill  of  exceptions  showing 
what  instructions  were  given  or  refused,  or  wliat  evidence  was 
produced  on  the  trial,  it  must,  on  this  appeal,  be  assumed  that 
the  jury  was  properly  instructed,  and  that  the  verdict  is  sustained 
by  sufficient  evidence. 

The  constitutionality  of  section  12,  article  1,  chapter  29,  General 
Statutes,  which  provides  that  a  person  convicted  a  third  time  of 
felony,  the  punishment  of  which  is  confinement  in  the  peniten- 
liary,  shall  be  confined  during  his  life,  lias  been  heretofore  passed 
upon  by  this  court,  and  is  no  longer  an  open  question.  *  (Mount  v. 
C'ommon wealth,  2  Duvall,  94;  Taylor  v.  ('ommon wealth,  8  Ky. 
Liiw  Rep.,  785.) 

The  indictment  in  this  case  charges  that  the  accused  had  been 
convicted  of  felony  and  sentenced  to  the  penitentiary  on  three 
previous  occasioj^s,  each  of  whicli  is  specifically  set  out  and 
described.  And  counsel  argues  that  as  the  last  was  in  fact  the 
fourth  and  not  the  tiiird  conviction,  he  could  not,  under  the 
statute,  be  punished  by  confinement  in  tlie  penitentiary  for  life. 

The  jury,  in  their  verdict,  found  l>im  guilty  of  the  offense  of 
grand  larceny  as  charged  in  the  indictment,  and  also  found  that 
he  had,  on  two  previous  occasions,  been  convicted  of  felony,  the 
punishment  of  which  is  confinement  in  tlie  penitentiary,  and  to 
satisfy  the  statute  provided  in  such  cases  they  were  iiound,  as 
tliey  did  do,  to  fix  liis  punisliment  l)y  confinement  in  the  peniten- 
tiary of  this  State  for  life,  for  we  do  not  perceive  how  the  pre- 
vious commission  of  three  or  more  felonies  can  alter  or  negative 
the  fact  tliat  as  many  as  two  were  committed  before  the  accused 
was  indicted  and  tried  for  the  last  offense. 

It  is  true  the  Constitution  provides  that  all  prosecutions  shall 
be  carried  on  in  the  name   and  authority  of  the  Commonwealth 
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of  Kentucky,  which  was  done  in  this  case,  and  conclude  **a{j:ainst 
the  peace  and  dignity  of  the  same.''  That  provision  was  literally 
complied  with  in  this  case,  for  the  indictment  does  conclude 
with  the  words  quoted. 

It  was  not  necessary  the  words  should  be  appended  to  each 
specification  of  former  conviction  for  felony,  nor  in  fact  could 
they  have,  with  propriety,  been  so  added,  for  all  the  previous 
convictions  mentioned  had  taken  place  in  other  States  beyond 
the  jurisdiction  of  this  Commonwealth. 

We  do  not  perceive  wherein  the  substantial  rights  of  the  accused 
hav#\  in  the  slightest  particular,  been  prejudiced. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


BRANXIN,  BRAND  &  GLOVER  v.  BRAWNER,  &c. 

(Filed  November  10,  1H86. ) 

1.  Pleading— Departiin' — When  an  amended  petition  seeks  to  recover  for 
the  same  delit  Bought  to  be  reci>v(*jed  by  the  orlahial  petition,  but  sets  out  a 
different  evidence  of  it,  the  HiueLdinent  i8  nut  a  departure  and  should  be 
allowed  to  l)e  filed. 

In  an  action  upon  an  nccount  agrainst  joint  defendants  one  of  the  defend- 
ants pleaded  that  the  accnunt  had  been  luerf^ed  into  a  note  purporting  to 
bave  been  signed  by  tmth  of  the  defendants,  but  also  alleged  chat  his  name 
had  been  signed  to  the  note  -without  his  authority,  and  that  the  note  was 
void  as  to  him.  The  plaintiff,  by  an  amended  petition,  set  up  the  note  relied 
on  as  a  merarer  of  the  aconnnt.  Held— That  ihe  amended  petition  should  not 
have  been  stricken  from  the  liles.  If  the  note  is  valid  as  to  both  defendants 
the  plaintifls  should  be  allowed  to  ncover  upon  it,  and  if  void  as  to  one  of 
the  defendants  the  plaintiffs  are  entitled  to  recover  upon  the  account. 

2.  Merger  of  account  in  note— Where  a  note  into  which  ir.  is  alleged  an  ac- 
count against  two  persons  has  been  merged  purports  to  be  the  ol)ligation  of 
both,  when  in  fact  it  is  void  as  to  one  of  them,  the  account  is  not  merged. 
(Reported  in  abstract  in  8  Ky.  I^w  Rep.,  434.  > 

Ira  Julian  for  app:^llants. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  courr  by  Judj^e  B  irbour. 

In  this  action  appellants  soi:ght  to  recover  of  the  appellees, 
Brawner  &  Simon  is,  a  balance  ot  $214.08  upon  an  account  for  money- 
loaned  and  advanced. 

Appellees,  in  separate  answers,  resist  a  recovery.  8imonls 
denies  any  liability,  claiming  that  while  he  had  borrowed  $1,(XK) 
from  appellants,  he  had  paid  the  same,  and  that  any  other  money 
loaned  or  advanced  was  to  Brawner  alone.  He  further  pleads 
that  for  the  money  sued  for  Brawner  had  given  to  appellants  a 
note  to  which,  without  his  (Simonis')  authority,  knowledge  or 
consent,  he  (Brawner)  had  signed  the  names  of  Brawner  & 
Bimonis;  that  this  note  was  accepted  by  applelants,  who  knew 
thal  he  was  not  a  partner  of  Brawner,  and  had  no  interest  in  the 
money  covered  by  the  note.  He  pleads  this  exemption  and 
-acceptance  of  the  note  as  a  merger  of  the  account  sued  on. 
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Brawner  sets  up  substantially  the  same  state  of  facts,  and  reliea 
upon  a  settlement  theretofore  made  with  appellants. 

Appellants  replied,  controverting  all  the  allegations  in  the  reply» 
and  also  filed  an  amended  petition  in  which  he  sets  up  several 
notes  purporting  to  have  been  executed  by  appellees,  among  which 
is  the  note  Simonis  relies  upon  as  a  merger  of  the  account. 

In  this  state  of  the  pleadings  Ihe  court  below,  upon  the  defend- 
ants' motion,  struck  the  amended  petition  from  the  files,  and 
upon  the  face  of  the  pleadings  dismissed  the  plaintiffs'  act4on« 
and  discharged  their  attachment. 

The  amended  petition  was  doubtless  stricken  from  the  files  on 
the  ground  that  it  was  a  departure  from  or  inconsistent  with  the 
cause  of  action  set  out  in  the  original  petition.  But  we  do  not 
regard  the  amendment  as  a  departure  in  this  instance,  nor  should 
it  be  held, as  inconsistent  with  the  original  petition. 

While  we  hold  that  the  exemption  and  acceptance  of  a  note  in 
settlement  of  an  open  account  is  a  merger  of  the  cause  of  action 
upon  the  account,  it  is  so  from  the  fact  tliat  the  parties  have,  by 
their  agreement,  changed  the  character  of  the  indebtedness.  But 
when  the  note  which  is  relied  upon  as  a  merger  is  a  nullity,  and 
not  enforcible  against  the  alleged  obligors,  it  certainly  can  not 
operate  as  a  merger  of  the  cause  of  action  upon  the  account. 
Courts  will  be  liberal  in  allowing*  amendments  to  tlie  end  that 
cases  may  be  fully  and  fairly  presented  on  the  merits. 

The  general  provisions  and  spirit  of  the  (.ode  of  Practice  require 
that  form  shouhi  yield  to  substance,  and  autliorizes  a  cliange  in 
the  statement  of  the  cause  of  action,  when  tlie  amendment  pre- 
sents an  altered  state  of  facts  growing  out  of  the  cause  of  action 
set  forth  in  the  original  petition,  wlien  it  seeks  to  recover  for  the 
same  debt  sought  to  be  recovered  in  tlie  original  petition,  but 
sets  out  a  different  evidence  of  it.  In  Ibis  case  the  note  set  out 
in  the  amendment  is  based  upon  the  account  stated  in  the  origi- 
nal petition— the  same  cause  of  action  set  out  in  two  distinct 
forms.  And  it  is  not  only  proper,  but  a  fair  regard  for  the  rights 
of  all  the  parties  seem  to  demand,  that  the  ])laintifTs  should  set 
up  the  note  in  this  action,  for  if  they  are  not  entitled  to  recover 
upon  it,  because  it  is  not  tlie  note  of  the  oblij^ees,  as  is  the  con- 
tention here  the  plaintiffs  should  certainly  have  the  right  to 
reeovery  i)Ut  for  the  delivery  of  the  note  to  thein.  And,  on  the 
other  liand,  if  the  appellees  are  compelled  to  pay  the  account  the 
note  should  he  cancelled  or  declared  a  nullity  as  to  them.  Here 
the  defen(iants  sixy  that  the  plaintiffs  can  nt)t  reeovet  the  amount 
of  the  account  of  theni  because  of  the  acc(^ptance  of  th(»  note  In 
satisfaction  of  the  account,  and  at  the  same  time  say  that  the 
note  is  void,  at  least  as  to  one  of  theni.  Tin*  plaintiffs  do  not 
know  whether  the  note  is  void  or  not.  Must  they  go  to  the  use- 
less expense  of  discontinuing  their  action  upon  the  account,  and 
then  institute  a  suit  ujion  the  note,  and  prove  its  validity,  that 
they  may  afterwards  institute  another  action  upon  the  account? 
Or,  upoii  the  other  hand,  is  it  necessary  tJiat  the  defendants  shall 
try  the  issue  in  an  action  in  which  the  note  is  no  part  of  the 
record,  and,  if  a  judgment  is  rendered  against  them,  be  compelled 
to  allow  the  note  to  remain  in  existence  against  them,  or  resort  to 
an  imlepenchMit  action  to  have  it  cancelled?    We  think  not. 

In  Hord  v.  Chandler.  18  Ben  Monroe,  4()4,  the  Court  of  Appeals 
held  that  one  who  purchased  a  note,  and  had  been  induced  to  do 
so  by  the  fraudulent  representations  of  the  seller,  will,  notwith- 
standing he  may  not  show  a  right  to  recover  the  amount  paid  for 
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tbe  note  by  offering  to  return  it  in  a  reasonable  time,  liave  a 
rigbt  to  recover  damages  for  the  fraud. 

In  a  New  York  case  (Brown  v.  Leigh,  Abbott's  Practice 
Reports,  N.  S.,  193)  the  court  held  that  under  section  172  of  the 
Code  of  Procedure,  which  authorized  a  plaintiff  to  amend  his 
complaint  of  course  by  setting  forth  a  cause  of  action  of  the 
same  class  as  that  contained  in  the  original  complaint,  but  that 
he  might,  by  omitting  the  original  cause  of  action,  insert  another 
of  a  different  class,  provided  the  summons  was  appropriate  to  it- 

And  in  Beatty  v.  Dudley,  80  Ky.,  381,  the  Court  ol  Appeals 
held  that  the  allegations  in  a  petition,  that  the  defendant  had 
fraudulently  assigned  certain  notes,  and  the  allegation  that  he 
was  insolvent,  and  had  assigned  them  with  a  view  of  giving  the 
assignee  preference,  though  apparently  inconsistent,  are  not 
condemned,  as  it  is  in  effect  alleged  that  the  pleader  does  not 
know  which  is  true.     This  case  seems  to  be  in  point. 

The  amended  petition  should  not  have  been   stricken   from   the 
flies.     The   judgment  of   the   court   dismissing   the  petition  and 
discharging  the  attachment  is  also  erroneous. 
•  As  to  the  appellee.  Brawner,  no  reason  is  assigned   for  dismiss- 
ing the  petition  as  to  him. 

It  is  suggested  that  the  action  was  dismissed  as  to  Simonls 
because  the  note  set  up  was  a  merger  of  the  account  sued  on. 

As  we  have  said,  one  of  several  defendants  can  not  resist  a 
recovery  upon  an  account  for  money  loaned  upon  the  gorund  that 
the  account  had  been  merged  in  a  not*  purporting  to  be  tho 
obligation  of  the  joint  defendants,  when  he,  at  the  same  time, 
pleads  that  the  note  is  not  his  act,  and  was  executed  without  liiis 
authority. 

It  is  true  that  an  account  several  may  be  merged  by  fhc  credi- 
tors accepting,  in  satisfaction  of  the  joint  account,  then<:toof  one 
of  the  debtors,  but  the  appellees  do  not  allege  any  such  acceptance 
in  this  case. 

In  Donephan  v.  Gill,  1  Ben  Mon.  2(M).  Oeorge  Donephan  and 
Josh.  Smoot.  merchants,  trading  as  Donephan  &  Smoot,  having, 
through  the  partner,  Smoot,  hororwed  from  Mrs.  (Jill  $7()0,  JSmoot 
delivered  to  her  a  sealed  obligation  for  payment,  signed  Donephan 
A  Smoot.  In- a  suit  upon  the  obligation"^  Donephan  denied  any 
authority  to  bind  him  by  a  seal,  and  pleaded  non  est  factum. 

This  suit  was  discontinued,  and  an  action  of  assumpsit  insti- 
tuted against  Donephan  &  Smoot  to  recover  the  borrovvcHl  money. 
Donephan  relied  upon  the  execution  of  the  obligation  as  a  merger 
of  the  assumpsit  for  the  money  borrowed.  The  court  held  that 
he  was  estopped  by  his  plea  of  non  est  factum,  and  says:  'Mt  is 
well  settled  by  adjudged  cases  that  receiving  the  individual 
obligation  of  one  partner  may  be  prima  facie  a  constructive  extin- 
guishment of  a  pre-existent  partnership  liability,  on  a  contract 
of  superior  dignity,  in  consideration  of  which'  it  was  given, 
because,  in  the  absence  of  any  other  fact,  the  presumption  may 
be  that  such  a  bond  was  accepted  as  a  satisfaction,  and  not  aa  a 
collateral  security  merely.  But  this  doctrine  does  not,  in  our 
opinion,  apply  to  the  facts  in  this  case.  Here  the  only  rational 
presumption  is  that  Mrs.  Gill  accepted  the  bond,  not  as'the  singi*^ 
obligation  of  Smoot,  hut,  according  to  its  apj)areiit  ini{  ort,  as  the 
joint  undertaking  of  Donephan  &  Smool,  and  ufx^n  tlie  credit  of 
Douephan  as  well  as  of  Smoot.  Considering  it  then  according  to 
its  technical  effect,  as  tiie  obligation  of  Smoot  alone,  ir  was  never 
accepted  as  a  satisfaction  of  the  implied  liability  of  Donephan  <fc 
Smoot,  and  unless  it  had  been   so  accepted   it   could    not    per    se 
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extinguish  the  joint  assumpsit  resulting  by  implication  of  law 
from  the  joint  borrowing/' 

And  to  the  same  point  is  Calk  v.  Orear,  2  Ben  Mon.,  420.  The 
appellant  in  the  court  below  moved  the  court  to  set  aside  the 
order  dismissing  the  action,  and  to  reinstate  the  case  on  the 
docket,  and  to  reinstate  the  attachment,  wliich  motion  the  court 
overruled. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tion to  the  court  below  to  set  aside  the  order  striking  the  amended 
petition  from  the  files,  and  the  order  dismissing  the  action  and 
discharging  the  attachment,  and  for  further  porceedings  con- 
sistent with  this  opinion. 


PARKS  V.  PARKS,  &c. 
(Filed  February  2,  1887.) 

1.  T?he  mortgagee  of  personal  property  may,  after  oonditioi]  broken,  malD- 
tain  an  action  to  recover  posst»ssion  of  the  property,  and  may,  therefore,  en- 
join the  Hale  of  the  property  under  execution. 

2.  Increase  of  mortgaged  animals— A  mortgagee  has  the  same  right  to  the 
issue  of  female  animals  embraced  in  the  mortgage  that  he  has  to  the  mothers 
themselves. 

.8.  The  long  delay  of  the  mortgagee  in  enforcing  a  judgment  for  the  sale  of 
the  mortgaged  property  is  not  cnucKislve  evidence  ot  fraud. 

At  the  time  executions  were  levied  on  mortgaged  property  several  terms 
had  passed  since  the  master  was  ordered  to  sell  the  property,  but  at  each 
term  he  made  report  that  he  had  not  sold,  and  further  time  was  given  to 
execute  the  oi*der.  Held— That  the  right  to  enforce  the  judgment  has  not 
.been  lost. 

John  T.  Norvell  for  appellant. 

Thos.  Kennedy  for  appellees. 

Appeal  from  Nicholas  Circuit  C'ourt. 

Opinion  of  the  court  by  Judge  Ward. 

In  Brown  v.  Phillips,  8  Busli,  658,  following  the  case  of  Swigert, 
&(».  V.  Thoniiw.  7  Dana,  22H,  and  Spalding  v.  Scanland,  4  B.  Mon., 
365,  it  was  said,  that  tlie  common  law  right  of  tl)e  mortgagee  of 
personal  property,  after  condition  broken,  to  the  possession  of  the 
mortgaged  property  is  now  unmodified  by  statutory  provisions. 
He  may  maintain  detinue  to  obtain  possession  of  the  property, 
now  the  action  by  that  name. 

After  he  gets  i)ossession  he  will  be  accountable  to  the  mortgagor 
for  use.  or  birr  or  other  income. 

The  interest  of  the  mortgagor  in  personal  property  may  be 
levied  upon  and  sold,  as  provided  in  article  U,  chapter  88,  General 
Statutes;  but  before  x>ossession  is  delivered  to  the  purchaser  he 
must  give  bond,  payable  to  the  encumbrancer  and  owner,  as  pro- 
vided in  subsection  4  of  section  1  of  said  article  and  chapter. 

This  section  is  in  substance  the  same  as  section  36  of  the  exe- 
cution law  of  18*28,  whicli,  in  the  case  of  Swigert  v.  Thomas,  Ac, 
was  construed  not  to  impair  the  right  of  the  mortgagee  in  poses- 
sion  of  the  property  after  condition  is  broken.  The  mortgagee  might 
be  willing  to  look  to  the  provisions  of  the  bond,  which  it  was  the 
duty  of  the  otflcer  to  take,  but  he  was  not,  under  the  law,  com- 
pelled to  do  so.    But  in  this  case  the  allegation,  undenied,  is  that 
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the  officer  and  the  plaintiffs  in  the  execution  were  about  to  sell, 
and  would,  unless  enjoined  and  prevented  from  so  doing,  sell 
the  property  in  disregard  of  appellant^s  mortgage,  whicli  property 
was  necessary  to  the  payment  of  the  mortgage  debt.  To  prevent 
this  the  mortgagee  had  the  right  to  enjoin  ^this  threatened  and 
impending  violation  of  his  rights,  if  the  property  was  covered  by 
his  mortgage. 

Most  if  not  nearly  all  the  property  levied  upon  was  the  produce 
^f  mares  and  cows  embraced  in  the  mortgage,  and  it  is  insisted 
that  they  are  not  liable  to  tlie  mortgage. 

It  is  aruged  that  the  cases  of  Douglas.  &c.  v.  Cline,  &c.,  12  Bush, 
^08,  and  Wooley  v.  Holt,  4  Bush,  788,  and  other  cases,  have 
exploded  the  common-law  idea  that  the  mortgagee  is  the  owner 
-of  the  legal  title  to  the  property.  In  these  cases  the  contest  was 
as  to  the  rents  and  profits  arising  from  the  use  of  the  property, 
and  themede  of  reaching  and  appropriating  it  to  the  payment  of 
the  mortgage  debt.  As  to  the  right  of  the  mortgagee  to  the  rents 
»nd  profits,  as  Iield  in  these  cases,  they  in  no  way  differ  from  the 
-case  of  Castleman  v.  Bett,  2  Ben  Mon.,  271.  It  was  never  held 
that  the  mortgagee  was,  in  the  absence  of  a  contract  to  that 
-effect,  entitled  to  the  rents  until  he  obtained  possession  of  the 
property.  Now  he  can  not  obtain  possession  of  real  estate  until 
there  has  l)een  a  sale,  but  he  may,  on  prescribed  conditions, 
•sequester  the  rents  by  having  a  receiver  appointed.  Whether 
these  cases,  as  to  movable  personal  property,  overrule  the  case 
of  Brown  v.  Phillips,  supra,  we  need  not  determine,  unless  it 
-could  be  said  that  the  issue  of  livestock  embraced  in  a  mortgage 
are  to  be  controlled  by  the  same  rule  applicable  to  rents. 

The  issue  of  property  embraced  in  a  mortgage  has  never  been 
placed  upon  the  same  footing  as  rents  and  profits.  While  it  has 
been  held  that  the  mortgagee  was  not,  in  the  absence  of  a  con- 
tract to  that  etfect,entitled  to  the  rents  or  profits  arising  from  the 
mortgaged  property  until  he  gets  possession,  it  has  also  been 
held  that  the  mortgagee  has  the  same  right  to  the  produce,  or 
descendants  of  lemale  animals  embraced  in  the  mortgage,  that 
he  has  to  the  mothers  themselves.  (Hughes  v.  Graves,  &c.,  1 
LiW:ell,  818;  Forman,  &c.  v.  Procter,  <^c.,  9  Ben  Monroe,  126.) 

But  it  is  claimed  that  the  long  delay  of  the  mortgagee  in 
•enforcing  his  judgment  for  the  sale  of  the  tnortgaged  property  is 
conclusive  evidence  of  fraud,  and,  therefore,  prevents  the  asser- 
tion of  any  right  against  the  execution  creditors. 

Rights  and  liens  secured  by  judgments  are  sometimes  lost  by 
delay  for  an  unreasonable  time  to  enforce  them,  but  we  know  of 
no  case  which  holds  that  such  delay  is  conclusive  evidence  of 
fraud.  In  this  cM-^e  the  master  of  the  court  was  ordered  to  sell 
the  property,  and  at  each  term  of  the  court  thereafter,  until  the 
levy  of  the  execution  complained  of,  he  made  report  that  he  had 
not" sold,  and  further  time  was  given  to  execute  the  order.  In 
the  absence  of  averments  it  is  not  to  be  presumed  that  these 
■orders  were  procunnl  with  a  fraudulent  purpose  to  injure  the  cred- 
itors of  the  mortgagor.  Besides,  the  admitted  allegations  show 
that  four  paymeTits  were  made  on  the  mortgage  debt  after  the 
5)rder  of  sale  and  before  the  levy  of  the  executions,  amounting  in 
the  aggregate  to  $1,024.50. 

We  think  the  petition  and  amended  petition  presented  a  cause 
of  action,  and  that  the  demurrer  thereto  was  improperly  sustained. 

Judgment  reversed  and  case  remanded  for  further  proceedings. 
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CENTRAL  PASSENGER  RAILWAY  (H).  v.  BISHOP. 

(Filed   February  9,  1887.) 

1.  A  carrier  of  passengers  *'iuust  use  the  utmost  care  and  skill  which  pru- 
dent men  are  accustomed  to  use  under  like  circumstances,"  and  this  rule- 
applies  as  well  to  a  company  whose  cars  are  drawn  by  horses  as  to  one  whoso 
oars  ore  drawn  by  st-eaiti  engines. 

a.  Bunlen  of  proof— Where  a  passenger  whom  a  carrier  has  undertaken  to 
.  transport  is  injured  hy  an  accident  which  occurred  under  circumstancea 
under  which  such  accidents  do  not  generally  occur,  If  proper  care  is  us^» 
the  burden  is  on  the  carrier  ro  explain  how  it  chanci>d  to  occur. 

In  this  case  there  whs  a  collision  between  the  defendant's  street  car  and  a, 
railroad  train  belonging  to  another  company,  whereby  the  plaintiff,  a  pas- 
senger on  the  Rti^eet  nnr,  was  injured.  Held— That  the  burden  of  proof  was. 
on  the  defendant  fo  show  that  the  collisinn  was  not  caused  by  negligence  on 
the  part  of  the  driver  in  charge  of  the  street  oar,  and  the  jui-y  was  properly- 
BO  instructed.    (Reported  in  abstract  in  8  Ey.  Law  Hep.,  781.) 

Brown,  Humphroy  &  Davie  for  appellant. 

Helm  Bruce  for  appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Presiding  Judge  Bowdcn. 

The  appellee  sued  the  appellant  to  recover  damages  on  account 
of  injuries  received  while  a  passenger  on  the  appellant's  street 
car,  alleging  that  the  driver  of  that  car  negligently  attempted  to 
•cross  the  track  of  tlie  Louisville  Railway  Transfer  C'onipany 
closely  in  front  of  an  approaching  train  drawn  by  a  steam  engine, 
and  that  tha  engine  struck  tht  car  he  was  on,  and  threw  hini 
out  against  a  street  curbing,  whereby  he  was  injured.  The  appel- 
lant denied  negligent  conduct,  and  alleged  tliat  the  engine  waA 
negligently  run  against  its  car,  without  its  fault.  In  other  mat- 
ters the  petition  was  reversed.  On  a  verdict  for  the  appellee 
Judgment  was  rendered,  and  a  motion  for  a  new  trial  was  ov^^r- 
ruled. 

The  following  instruction  asked  by  the  appellant  was  refused: 

*'By  negligence  is  meant  a  failure  on  tlie  part  of  the  defendant, 
or  its  agents  or  servants,  to  exercise  sue!)  care  as  persons  of 
ordinary  prudence,  engaged  in  the  same  line  of  business,  ordinar- 
ily exercise  under  similar  circum::tances  to  those  proved  in  this, 
case." 

And  this  instruction  was  given: 

"It  was  the  duty  of  tiie  defendant  and  its  employes  in  carrying 
plaintiff  to  use  the  utmost  care  and  skill  which  prudent  men, 
engaged  in  similar  services,  are  accustomed  to  use  under  like 
circumstances/'  and  that  it  was  negligence  in  tlie  driver  if  he 
failed  to  take  such  care. 

It  is  insisted  that  the  rule  which  requires  tlie  use  of  the  utmost 
care  and  skill,  applied  to  those  who  operate  steam  engines,  is 
not  applicable  to  the  driver  of  a  street  car  drawn  by  horses  or 
mules. 

We  do  not  see  why  the  decision  in  Louisville  ('ity  Railway  v. 
Weams,  8()  Ky.,  420,  should  not  be  regarded  as  conclusive  on  'this 
question  w  itiiout  argument.  That  was  an  action  against  a  com- 
pany whose  street  cars  were  drawn  by  horses.  As  apj)licable  to 
such  cases,  and  as  a  rule  to  be  observed  in  the  further  trial  of 
that  case,  the  court  declared:  **The  rule  is  that  a  carrier  of  pas- 
sengers for  hire  must  use  the  utmost  care  and  skill  which  prudent 
men    are    accustomed    to    use  under    like    circumstances."      Th^ 
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circumstances  were,  so  far  as   the  motive  power  affected  them, 
that  the  driver  was  the  manager  of  two  horses;  and   in  his  man- 
agement of  them  it  was  held  he  was  hound  to  use  all  the  care  and 
*klll  which  prudent  men  are  accustomed  to  use  in  managing  two 
horses  driven  on  such  a  railway.     It  was  not  said  he  must  have 
the  utmost  possible  skill  as  a  driver,  nor  that  his  care   should   be 
all  that  the  most  dangerous  exigency  would  demand,  but  that, 
having  as  he  ought  to  have,  skill  sutflcient  for  the  purpose,  the 
passenger  was  entitled  to  the  benefit  of  all  that  skill,  and    to  all 
the  care  which  a  prudent  man,  so  skilled,  is  accustomed   to   use 
in  such  a  case.     But   as   the  hazard  is  not  so  great  as  when  one 
'Operates  a  steam  engine,  such  great  skill  is  not  required,  nor  is 
«uch  anxious  care  necessary.    The  passenger  may  fairly  require 
•   an  adequate  care  and  skill    sufficient  for  his  protection,  so   far  as 
skill  and  care  may  assure  it,  whether  the  car  is  drawn  by  mules 
or  by  steam  engines,  but,  as  was  said  in  Weams'  case,  the  degree 
x)f  care  and  skill  increases  with  the  hazards.     That   is  true  in  the 
Kame    sense    of   any    driver   of    horses,  with   regard  to   different 
horses,  some  being  more  vicious  than  others,  and   with   reerard  to 
different  roads,  some  being  more  dangerous  than  others.     That  is 
the  substance    of    the  authorities  referred  to  by  appellant,  except 
that  which  is  quoted  from   Thompson's   Carriers   of  Passengers, 
206,  in  which  he  states  what  he  says  is  the  modern  English  rule. 
But  in  his  note  to  Ingalls   v.    Bills.  9  Met.,  1,  in   48   Amer.  Dec, 
357,  Mr.  Freeman  very  clearly  shows  that  the  cases  relied  on  do 
not  sustain  the  text,  if  it  is  to  be  understood  as  meaning  that  the 
later  English  cases  require  less  care  than  that  formerly  demanded. 
It  seems,  however,  that   such    was   not  the  meaning.    It  merely 
marked    the  introduction  of  a  new  form  of  stating  the  old   rule. 
The  *•  reasonable*'  care  required  was   a   chromatic   scale   of  dili- 
gence, touching  a  very  high  octave  when  applied  to  the  manage- 
ment of  very  dangerous  instrumentalities.     •*The  highest  degree 
of  care  to  which  human  skill  and  foresight  can  attain   consistent 
with  the  carrying  on  of  the  business,  and  with  the  known  methods 
and  the  present  state  of  the  particular  act."  and  '*to  use  the  best 
precaution  in  known  practicjil  use,"  are  deemed  only  reasonable 
"care. 

The  lule  under  consideration  has  elsewhere  been  applied  in 
cases  of  accidents  to  vehicles  drawn  by  horses.  (Ingalls  v.  Bills, 
«  Met.,  1:  Parish  &  Vo.  v.  Reigle,  11  Oratt.,  697;  Stokes  v. 
Sallonstall,  V^  Peters,  181;  Tuller  v.  Talbott,  23  111.,  357. 

This  disposes  of  the  alleged  error  in  the  seventh  instruction, 
for  if  the  utmost  skill  and  care  are  required  the  carrier  is  liable 
for  slight  negligence  causing  an  injury.  (Story's  Bailments, 
section  6()l ;  ('urtis  v.  Rochester,  &c.,  K.  R.  Co.,  1  N.  Y.,  534.) 

The  sixth  instruction  was  this: 

**If  they  shall  believe  from  the  evidence  that  plaintiff  was 
injured  whilst  traveling  as  a  passenger  in  defendant's  street  car,  by 
a  jcollision  between  defendant's  car  and  a  railroad  engine,  the 
burden  of  proof  is  on  the  defendant  to  show  that  there  as  no  neg- 
ligence on  the  part  of  the  driver  in  charge  of  said  street  cjir  to 
cause  such  collision." 

A  carrier  of  passengers  for  hire  is  not  an  insurer  of  their  safety. 
His  undertaking  is  that  the  instrumentalities  are  as  safe  as  the 
utmost  skill  and  care  proper  for  such  matters  can  make  them,  so 
far  as.  by  the  exercise  of  like  skill  and  care,  can  be  discovered, 
and  that* there  shall  be  a  like  skill  and  care  in  their  management. 
(Ingalls  V.  Bill.s,  9  Met.,  1;  Parish  &  Co.  v.  Reigle,  11  Gratt.,  697; 
Sullivan  v.  Philad.  &  Read.  R.  R.  Co.,  30  Pa.  St..  234;  Freeman's 
notes  to  these  cases.)  The  liability  is,  therefore,  for  slight  negli- 
gence. 

When   negligence  is  denied   the   burden   is  on  the  plaintiff  to 
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prove  it,  as  in  other  cases  he  must,  when  he  seeks  to  recover  on 
that  ground.  **It  generaliy  happens,  ho\*'ever,  in  cases  of  this, 
nature,  that  the  same  evidence  which  proves  the  injury  done, 
proves  also  the  defendant's  negligence;  or  shows  circumstances 
from  which  strong  presumptions  of  negligence  arise,  and  which 
cast  on  the  defencfant  the  burden  of  disproving  it.''  (Holbrook 
V.  Utica,  &c.,  R.  R.  Co.,  12  N.  Y.,  286.)  It  is  a  general  principle^ 
of  the  common  law  that  a  presumption  of  negligence  is  raised 
against  a  person  having  a  duty  to  perform  whenever  there  is  evi- 
dence of  an  accident  which  usually,  and  according  to  the  ordinary 
course  of  things,  would  not  have  happened  if  proper  care  had 
been  taken  ])y  such  person.  (Caldwell  v.  N.  J.  Steamboat  Co., 
47  N.  Y.,  282;  Millen  v.  St.  John,  57  N.  Y.,  567. )  It  is  the  duty  of 
a  carrier  to  provide  suitable  instrnmentalities  and  careful  man- 
agement in  the  degree  heretofore  stated.  The  presumption  of 
negligence  does  not  arise  from  the  mere  fact  that  there  was  an^ 
injury  to  a  passenger,  nor  from  the  isolated  fact  that  there  was. 
an  accident  to  the  vehicle  which  caused  the  injury,  unless  that 
fact  is  so  related  to  the  carrier's  duty  as  to  suggest  a  failure  to 
discharge  it.  In  addition  to  the  mere  happening  of  the  accident 
it  must  appear  that  it  resulted  from  a  defect  in  some  of  the 
instrumentalities,  or  from  want  of  diligence  in  the  management 
of  them.  The  authorities  sustaining  the  proposition  are  collected 
in  62  Amer.  Dec,  679.  The  mere  existence  of  a  defect  is  not  con- 
clusive that  the  carrier  was  negligent;  it  may  have  been  such 
that  no  skill  or  care  could  have  detected  it  so  as  to  prevent  the 
accident.  But  that  is  a  rare  case,  and  as  defects  are  generally 
discoverable  by  proper  care,  the  presumption  in  any  particular 
instance  is  that  the  defect  in  that  instance  could  have  been  dis- 
covered if  proper  effort  had  been  made.  (Kansas  Pacific  Ry.  Co* 
V.  Miller,  2  Col.,  456.) 

If  the  accident  was  not  caused  by  a  defect  it  must  have  been 
produced  by  mismanagement  or  a  vis  major.  If  evidence  shows 
it  was  the  latter,  the  hypothesis  of  mismanagement  is  excluded, 
and  there  is  no  basis  for  any  presumption.  The  plaintiff  must 
then  go  further,  and  show  that  the  carrier  is  responsible  for  or 
notwithstanding  this  vis  major. 

But  if  this  uncontrollable  force  is  not  shown  to  have  been  the 
sole  cause  of  the  accident  that  is,  if  the  plaintilT's  evidence  does 
not  exclude  mismanagement,  and  the  case  disclosed  is  such  that 
proper  care  would  generally  succeed  in  avoiding  injury— for 
example,  by  keeping  the  vehicle  out  of  the  path  of  this  force,  or 
by  getting  it  out— the  presumption  is  tliat  what  can  generally  be 
done  could,  with  proper  skill  and  care,  have  been  clone  in  that 
case,  and  the  carrier  must  show  that  it  could  not  have  been  done^ 
The  obligation  to  supply  skillful  and  careful  management  is  quite 
as  strong  as  to  supply  sound  and  suttlcient  roads,  cars  and 
machinery.  The  rule  is  commended  by  its  practical  fairness.  It 
Is  not  meant  that  a  carrier  should  be  liable  when  there  was  na 
negligence,  but  when  a  passenger  has  paid  his  fare  and  taken  hia 
seat  he  is  under  no  obligation  to  aid  in  the  management;  he  may 
be  at  ease,  and  rely  upon  that  diligence  which  he  has  paid  for. 
If  an  accident  occurs  under  circumstances  in  which  they  gener- 
ally would  not  occur,  if  proper  care  is  used,  the  passenger  may, 
with  more  justice,  call  on  the  carrier  to  explain  how  it  chanced 
to  occur,  consistent  with  the  proper  discharge  of  his  duty,  than 
the -carrier  can  call  on  him  to  prove  what  exact  degree  was  not 
taken.  The  carrier  or  servants  know,  or  ought  to  know,  the. 
facts,  and  the  passenger  can  not  be  presumed  to  know  them. 

In-  this  case  there  was  a  collision  between  the  defendant's 
street  car  and  a  railroad  train  belonging  to  another  company. 
That  the  defendant  was  bound  to  use  proper  care  and  skill  to  be  oft 
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of  H:hat  crossing  when  the  train  was  almost  there,  and  about  to 
pass  over  it,  is  free  from  doubt.  That  with  proper  care  tliat  can 
be  generally  done  is  equally  clear.  That  which  is  done  a  dozen 
times  every  day  for  years  together  can  presumably  be  done  every 
time  a  proper  effort  is  made.  That  due  care  can  avoid  a  eollis- 
flion  at  such  a  crossing  can,  as  a  general  rule,  be  more  confidently 
affirmed  than  that  latent  defects  in  rail.s,  cars  and  machinery  can 
be  discovered  by  the  use  of  the  utmost  skill.  The  assumption 
that  they  are  so  discoverable  places  on  the  carrier  the  burden  of 
showing  that  it  could  not  be  (lone  in  the  particular  case;  and  the 
similar  assumption  that  the  proper  care  will  generally  enable  the 
driver  to  get  over  the  crossing  witiiout  being  run  into  by  the 
train  is  certainly  as  well  founded  in  experience,  and  ought  to 
give  rise  to  the  same  presumption  of  negligence,  requiring  the 
carrier  to  show  rhe  particular  circumstances  which  rendered  it 
impossible  to  do  so  in  this  case,  witli  the  use  of  proper  care.  This 
does  not  assume  that  the  servants  of  the  railroad  company  were 
not  negligent;  on  the  contrary,  it  assumes  that,  notwithstanding 
there  was  such  negligence,  a  driver  of  a  street  car  can  ordinarily 
keep  off  of  the  crossing  when  a  train  is  about  to  pass  over  it. 

Thompson  (Carriers  of  Passengers)  having  laid  down  tlie  rule 
that  while  the  burden  is  on  the  plaintitf  generally  to  show  negli- 
gence, he  does  this  by  showing  that  the  accident  happened 
through  the  failure  of  some  of  the  means  adopted  and  used  by 
the  carrier  in  attempting  to  make  the  transit  (in  which  the 
management  must  be  understood  as  included),  says  this  rule 
**does  not  apply  when  the  plaiiUifT's  evidence  shows  that  the 
accident  was  caused  by  something  so  wholly  disconnected  with 
the  operations  of  the  carrier's  business  as  not  to  involve  the 
safety  or  sufficiency  of  his  instrumentalities  or  the  negligence  of 
his  servants."  That  is  quite  obvious.  If  the  plaintitf  alleges 
negligence,  and  then  proves  the  existence  of  a  vis  major  as  the 
sole  cause,  clearly  he  has  no  case.  He  states  as  illustrations  such 
cases  as  these:  1,*  When  a  passenger  is  shot  by  some  one  outside 
of  the  car;  2,  Where  an  obstruction  is  suddenly  plact  d  on  tho 
track  in  front  of  a  train;  3,  Where  one  misplaces  a  switch;  4, 
Where  a  ship  is  fired  on  by  a  piratical  craft.  It  is  plain  that  if 
the  plaintiff's  evidence  shows  a  complete  defense,  as  it  would  in 
each  of  these  cases  stated,  that  would  be  an  end  of  the  injury. 
But  if,  in  the  second  and  third  states  of  facts,  the  plaintiff's  evi- 
dence had  merely  shown  that  he  was  injured  by  tht  car  going  off 
the  track,  it  seems  clear  that  the  burden  would  have  been  laid  on 
the  company  to  show,  in  the  one  case,  that  the  misplacement  of 
tlie  switch  and  the  obstruction  in  the  other  were  the  acts  of 
strangers,  and  do^e  so  recently  that  the  fact  could  not  have  been 
detected.     All  the  cases  are  to  that  effect. 

The  plaintiff's  evidence  in  this  case  was  in  substance  that 
trains  passed  the  crossing  at  all  times  of  the  (iay  and  night,  and, 
therefore,  were  to  be  guarded  against  at  all  times;  that  the  train 
was  going  east;  the  crossing  was  so  situated  that  the  train  could 
not  be  seen  by  the  street  car  driver  till  car  and  train  were  dan- 
gerously near  the  crossing;  the  custom  with  the  trainmen,  which 
was  observed  in  this  instance,  wa.H-  to  whistle  for  the  crossing 
abont  one  hundred  and  fifty  yards  before  reaching  it,  and  to  ring 
the  bell  constantly  after  whistling  till   the  crossing  was  passed; 

Eassengers  on  the  car  heard  both  whistle  and  bell,  besides  the 
ead light  on  the  train  projected  its  light  forward  a  hundred 
yards,  so  that  the  coming  ot  the  train  could  be  known  while  it 
was  yet  that  far  off;  under  these  circumstances  the  driver  of  the 
car,  which  was  moving  at  five  or  six  miles  an  hour,  while  the 
train   was   not  going   that  fast,  either  did    not  hear  or  did  not 
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heed  the  whistle  or  the  bell,  but  came  at  the  crossing  in  a  fast 
trot,  and  attempted  to  drive  his  mules  across  under  the  lash. 

These  were  the  attendant  circumstances.    The  evidence  did  not 
exclude  mismanagement  as  a  cause  of  the  accident^  but   very 
gtronjrly  suggested  it,  even  upon   the  assumption   that  the  train- 
men were  guilty  of  the  grossest  negligence, 
udgment  is  affirmed,  with  damages. 


VERSAILLES  &  NICHOLASVILLE  TURNPIKE  CO.  v.  THE 
TOWN  OF  VERSAILLES. 

(Filed  September  14,  1887.) 

Re«»peofclve  duties  of  town  and  turnpike  comnany  as  to  repair  of  road— 
Wh»^re  i\  turnpike  oompHny,  authorized  to  build  a  plko  "from  Nloholasville 
to  Versailles."  onnstructHd  Its  pike  from  a  point  in  the  town's  corporate 
limits,  and  aftnrw.ird  the  town  limits  were  extended  so  as  td  take  an  addi- 
tional part  of  rht*  pike,  and  the  company  kept  in  repair  all  the  pike  In  the 
town  limits  for  n  cv^rnaln  time,  when  ir'qulc  repairlnst  that  part,  and  there- 
after th^*  town  m  ul^  proper  repairs  and  sued  the  company  to  recover  the 
•mount  thus  exivMjfied. 

Held — Fir<<r.— W.ien  the  exact  terminal  points  are  not  otherwise  Indicated 
the  words  from  and  to  are  Inclusive,  and  the  cirnpany  may  s-'leot  terminal 
points  within  the  corporate  limits,  so  that  rhe  pike  will  connect  the  actual 
boundaries,  as  dlstlnsculahed  from  the  lecral  i)uundaries. 

Second— While  the  company  collects  roll  for  the  use  of  that  part  of  Its  pike 
lying  within  the  town.  It  is  not  exempted  frnm  the  duty  of  repalrintr  It. 

Third—But  the  duty  to  repair  does  not  depend  on  a  continued  receipt  of 
profits,  for  when  the  company  has  constructed  Its  pike  its  power  to  locate 
IS  exhausted,  and  it  can  not  evade  duties  thereby  assumed  by  abandoning  a 
part  of  the  road. 

Fourth— As  to  the  public,  it  is,  in  a  case  like  this,  the  duty  both  of  the 
town  and  company  to  repair;  as  between  themselves.  It  is  the  duty  of  the 
company,  and  when,  on  the  company's  failure  to  make  repairs,  the  town 
makes  tbem.  It  may  recover  of  the  company  what  it  has  been  forced  to  spend. 

(In  this  case  an  appeal  has  been  {s^ranted  by  the  Superior  Court  to  the 
Court  of  Appeals. ) 

J.  I).  Hunt  and  Ed.  M.  Wallace  for  appellant. 

D.  L.  Thornton  and  ^V,  O.  Davi.s  for  appellee. 

Appeal  from  Woodford  Circuit  (-ourt. 

Opinion  of  the  court  by  Presiding  Judge  Bowden. 

The  appellant  was  incorporated  March  1,  1848,  at  which  time 
the  southern  boundary  of  the  town  of  Versailles  was  about  186 
yards  from  the  intersection  of  Morgan  and  Main  streets,  known  as 
Dean's  corner.  The  appellant  located  its  terminus  at  Dean's 
corner,  and  from  that  point  constructed  its  pike  to  Nicholasville. 
In  ISfvS  the  town  lirpits  were  extended  3(^  yards,  making  it  490 
yards  south  of  Dean's  corner;  and  in  1880  there  was  another 
extension.  The  appellant  kept  in  repair  all  of  the  pike  in  the 
town  limits  until  December,  1878,  when  it  quit  repairing  that  part. 
Thereafter  the  town  made  pro-per  repairs,  and  sued  the  appellant 
to  recover  the  amount  thus  expended.  From  a  judgment  against 
it  the  appellant  prosecutes  this  appeal. 
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Bection  1  of  the  appellant's  charter  declares  that  it  is  incorpo- 
irated  *•  for  the  purpose  of  making  a  turnpike  from  Versailles  to 
Kicbolasville.''  It  now  contends  that  these  towns  are  to  be 
excluded,  and  that  as  It  had  no  power  under  its  charter  to  make 
its  pike  within  the  town  boundary,  it  is  not  under  any  duty  to 
keep  that  part  of  it  in  repair.  This  defense,  if  valid,  applies  to 
only  so  much  of  the  road  as  lies  within  the  town  limits  as  they 
existed  when  the  appellant  was  chartered. 

Whether  we  seek  the  meaning  of  the  words  from  and  to  in 
etymology  or  in  common  use,  the  radical  idea  of  the  former  is 
that  of  beginning,  and  of  the  latter  that  of  ending.  When  used 
with  reference  to  objects  merely  to  denote  the  distance  between 
them,  the  objects  are  excluded,  but  in  many  cases  we  use  the 
word  from  in  the  sense  of  out  of,  and  to  in  the  sense  of  into. 
**He  came  from  Rome  and  went  to  London"  does  not  mean  Ihat 
the  starting  point  was  the  borndary  line  of  Rome,  or  that  the 
ending  point  was  in  the  boundary  line  of  liondon.  Both  places 
are  included.  ''From  alpha  to  omega"— **from  the  highest  to  the 
lowest"--and  similar  sentences,  are  inclusive.  While  the  words 
from  and  to  retain  the  invariable  meaning  of  beginning  and  end- 
ing, it  is  by  an  ordinary  construction  that  we  determine  in  each 
c?ise  just  where  tho  initial  and  terminal  points  are— as  aline  that 
runs  to  a  stream  not  navigable  goes  to  tlie  middle  of  it.  So  here, 
the  purpose  being  to  connect  two  towns  by  a  good  road,  it  is  to 
be  understood  that  this  practical  benefit  was  intended  to  reach 
the  actual  towns  to  be  beneflte('.  It  is  well  known  tliat  a  town 
t)n  paper  may  be  so  much  larger  than  the  actual  town  that  a  road 
terminating  at  the  corporate  limits  would,  as  matter  of  fact, 
entirely  fail  to  provide  those  facilities  which  the  legislature 
manifestly  intended. 

The  charter  of  the  appellant  distinguishes  !)etween  the  towns, 
as  terminal  points,  and  the  corporate  limits  of  the  town;  for  it 
provides  expressly  that  the  nearest  toll  gate  shall  be  at  least  one- 
naif  mile  from  the  limits. 

A  mathematical  point  has  position  only  and  no  extension;  a 
town  is  but  a  large  point,  having  extension;  and  we  usu-iUy  so 
conceive  it  when  speaking  of  anything  coming  from  it  or  going 
to  it— the  beginning  and  the  ending  covering  the  whole  of  this 
point.  It  may  be  that  in  ordinary  cases  the  words  from  and  to, 
when  used  with  reference  to  the  location  of  a  railroad  or  a  pike, 
Kbould  not  be  extended  beyond  the  compact  part  of  the  town,  as 
that  will  provide  presumably  all  the  facilities  intended  by  the 
legislature;  but  in  the  special  case  there  may  be  reasons  to  say 
that  even  this  limitation  should  not  be  plaL*ed.  There  is  in  the 
record  before  us  enough  to  show  th  it  a  pike  was  evidently 
desirable,  and  it  is  probable  that  the  beginning  point  was  located 
at  Dean's  corner  in  order  to  have  a  continuous  line.  In  view  of 
this  fact,  and  of  the  discriminating  use  of  the  names  of  the  towns, 
when  designating  terminal  points,  and  the  boundary  line  when 
fixing  the  exact  limit  of  the  nearest  gate,  it  may  not  be  difficult 
to  conclude  that  it  was  the  manifest  purpose  to  authorize  such  a 
connection.  But  if  this  is  not  so,  and  if  there  is  nothing  in  the 
•charter  indicating  the  exact  terminal  limits  except  tlie  words 
from  and  to,  we  think  the  adjudged  cast  s  sustain  us  in  saying 
that  the  appellant  was  not  thereby  precluded  from  selecting  a 
beginning  point  within  the  town  limits.  It  was  so  lield  by  this 
■court  in  Wilson  v.  Midway  and  Scott  County  T.  R.  (-o.,  4  Ky. 
Law  Rep.,  72f7»  In  addition  to  the  cases  there  cited,  which  need 
not  be  There  revlvewed,  are  these:  Rex  v.  Inhab.  Norwich,  1 
Strange,  177;  Smith  v.  Helmer,  7  Barb.  Sup.  Ct.,  416;  Union 
Pacific  R.    R.   Co.  v.   Hall,  91  U.  S.,  342.     It,  tlierefore,  seems  to 
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us  that  the  appellant  had. the  right  under  Its  charter  to  make 
Dean's  corner  a  terminal  point. 

When  it  had  once  located  itK  n^ad  its  power  to  locate  waa 
exhausted,  and  it  could  not  evade  the  duties  thereby  assumed  by 
abandoning:  a  part  of  its  road  to  the  public,  even  if  it  had  done^ 
so.  But  it  is  not  pleaded,  nor  is  it  found  as  a  fact,  that  it> 
abandoned  any  part  of  its  road.  Tt  quit  repairing;  but  there  Ir 
no  intimation  that  it  ever  ceased  to  collect  all  the  tolls  it 
claimed,  or  had  the  right  to  demand,  when  it  first  made  the  road. 
The  charter  fixed  the  toll  at  certain  sums  for  every  five  miles, 
and  in  the  same  ratio  for  shorter  distances.  The  nearest  gate^ 
could  not  be  closer -to  the  town  boundary  than  a  half  mile;  no 
charge  could  be  made  for  travel  from  the  town  up  to  the  gate,  or 
from  the  gate  into  town;  but  those  who,  going  from  the  town, 
passed  through  the  gate  could  be  cliarged  for  the  distance 
between  the  gate  and  Dean's  corner.  That  benefll  the  company 
derived  from  making  its  beginning  point  at  Dean's  corner,  and 
there  being  nothing  to  suggest  that  it  has  given  up  any  part  of 
the  toll  proper  for  the  entire  distance  between  Dean's  corner  and 
the  first  gate,  it  must  be  assumed  there  has  been  no  such  surren- 
der, but  that  the  company  has  been  receiving  all  the  time  all  the 
toll  due  to  it  on  the  supposition  that  its  terminus  is  at  Dean's 
corner:  Tt  has  merely  abandoned  the  burden  of  repairing,  retain- 
ing the  boneflt  of  tolls. 

The  legislature,  by  the  special  charter  incorporating  the  town 
of  Versailles,  gave  it  the  means  and  made  it  its  duty  to  keep  the 
streets  in  repair.  By  a  subsequent  special  charter,  in  the  exer- 
cise of  an  undoubled  power,  it  gave  the  appellant  the  right  to 
construct  its  pike  over  tiie  street  of  the  town,  providing  that  it 
should  keep  it  in  repair.  This  duty  of  repairing  was  in  its  nature 
a  condition  of  the  grant;  it  is  conceded  that  it  existed  in  respect 
to  all  of  tlie  road  lying  out  of  the  town  boundaries;  there  is 
nothing  in  the  charter  itself  excepting  that  part  which  lies  in 
the  town,  and  when  we  consider  that  the  duty  of  repairing  was, 
when  exacted  of  the  town,  a  mere  tax  and  public  burden,  but 
when  exacted  of  the  appellant  it  was  a  mode  of  payment  for  a 
benefit  received,  it  is  ditticult  to  see  on  >\hafc  ground  the  appeK 
lant  can  claim  that  it  should  be  exempted  from  the  discharge  of 
an  expressed  duty,  to  be  performed  in  consideration  of  a  conceded 
privilege,  and  thTit  the  town  should  be  required  to  perform  it.  It 
is  to  be  remembered  that  the  people  of  the  town  are  taxed  for  the 
purpose  of  keeping  its  streets  in  repair,  and  if  they  may  be 
forced  in  this  way  to  keep  the  pike  in  repair,  and  yet  be  forced, 
whenever  they  use  the  pike,  to  pay  toll  to  the  company,  which  toUa 
include  the  fund  for  repairing,  they  are  compelled  to  pay  twice 
for  the  same  use.  It  dops  not  seem  reasonable  that  the  company, 
while  collecting  tolls  for  the  use  of  that  part  of  its  pike  which 
lies  in  the  town,  should  be  exempted  from  the  duty  of  repairing^ 
it,  the  effect  of  wliich  would  be  that  every  dollar  paid  by  the 
taxpayer  of  the  town  for  the  purpose  of  such  repairs  would  be 
used  for  the  benefit  of  a  private  corporation,  and  not  for  a  public 
purpose.  It  may  be  doubted  if  the  legislature  has  the  power  to 
produce  such  a  result  by  any  method  whatever.  It  seems  clear 
to  us  that  in  the  absence  of  a  provision  to  that  effect  it  should 
not  be  assumed  that  it  wa«5  contemplated.  Our  conclusion  is  that, 
as  between  the  town  and  the  company,  it  is  the  duty  of  the  latter 
to  keep  its  road  in  repair.  It  may  be  observed  that  this  con- 
clusion does  not  rest  on  the  ground  on  which  the  duty  of  a 
railroad  company  to  repair  highways  at  crossings  is   maintained^ 

When  two  persons,  with  respect  to  a  third  person,  owe  a  duty^ 
which,  as  between  themselves,  is  the  duty  of  only  one  of  them^ 
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the  one  whose  duty  it  is  ought  to  perform  it,  and  If  he  fails  to  do  so. 
the  other  may  perform  It  and  recover  what  he  Is  thus  compelled 
to  pay.  It  was  the  duty  of  both  the  town  and  the  company, 
with  respect  to  jthe  public,  to  keep  in  repair;  as  between  them- 
selves  it  was  the  duty  of  the  company;  the  town,  to  protect  itself 
from  indictment  and  liability  to  any  who  might  be  injured  by 
reason  of  the  effect,  was  compelled  to  make  the  repairs,  and  it 
oould,  therefore,  recover  what  it  had  thus  been  forced  to  expend. 

The  extension  of  the  town  boundary  so  as  to  include  a  part  of 
the  pike  originally  lying  out  the  town  in  no  way  affected  the 
rights  or  obligations  of  the  company.  (Com.  v.  Erie  &  N.  E.  R. 
R.  Co.,  27  Pa.  St.,  339.)  If  it  were  conceded  that  when  the  legis- 
lature extended  the  limits  the  company  could  have  elected  to 
abandon  all  of  the  road  thus  includetV  the  concession  would  not 
affect  this  case  because  there  Ls'  nothing  in  the  record  to  show 
that  there  was  such  an  abandonment.  It  is  to  be  presumed  that 
tolls  have  been  demanded  and  received  according  to  the  provis- 
ions of  the  charter  and  the  rights  of  the  company.  The  mere 
fact  that  the  company  refused  to  make  repairs  after  December, 
1878,  does  not  imply  that  it  did  not  thereafter,  in  fixing  it  tolls, 
consider  and  treat  as  part  of  its  road  that  portion  which  lies  in 
the  town  limits,  and  thus  demand  and  receive  pay  for  the  use  of; 
that  portion. 

The  judgment  is  affirmed. 
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SUPERIOR  COURT  A-BSTRACTS. 


CHAPEZE  V.  YOUNG. 
Filed  September  14,  1887.    Appeal  from   Louisville  law  and   Equity  Court. 

OptnioQ  of  the  oourt  by  Judge  Ward,  affirming. 

Principal  and  surety— Parol  testimony— The  principal  in  a  joint  note, 
^tffned  by  himself  and  surety,  may,  in  the  absence  of  restrictions  upon  bis 
•authority,  obtain  as  many  additional  sureties  or  guarantors  as  may  be 
requireti  to  make  the  paper  available  for  the  puposes  intended  by  the  origi- 
nal makers,  and  the  sureties  and  guarantors  so  obtained  may  stipulate  the 
terms  of  their  liability  as  between  themselves  and  prior  parties,  and  those 
'terms  may  be  proved  by  oral  evidence. 

T.  B.  Fairlelgb  for  appellant;  Bullitt  &;  Shield  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.   BEAVEN'S  EX'OR. 
Filed  September  14,  1887.     Appeal  from  Marion  Circuit  Court.     Opinion  of 
the  court  by  Judge  Ward,  afiflrmlng. 

Railroadfl— The  paramount  duty  of  the  company's  agents  in  charge  of  a 
train  is  to  look  to  its  safety  and  that  of  the  persons  and  proi)erty  thereon  ; 
subordinate  to  this  duty  is  the  duty  to  use  ordinary  care  to  prevent  injury 
to  stock  that  may  stray  on  track  by  using  means  to  apprehend  the  danger, 
•and  to  avoid  it  after  it  is  discovered,  and  a  plaintifi  can  not  recover  unless 
the  danger  was  discovered  in  time  to  avoid  accident,  or,  by  the  use  of 
•ordinary  care,  could  have  been  discovered  in  time  to  avoid  it. 
W.  J.  Lisle  for  appellant;  H.  W.  Rives  for  appellee. 

ALLEN  &  SHAFER  v.   PURYEAR. 
Filed  September  14,  1887.     Appeal  from  McCracken  Circuit  Court.     Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Practice— In  the  absence  of  a  part  of  the  testimony  from  the  bill  of 
>«virience  this  court  can  not  say  the  lower  court  erred  in  giving  or  refusing 
inf^truotions,  nor  that  the  verdict  is  against  the  evidence. 

Bigger  &  Gardner  for  appellants;  H.  Burnett  for  appellee. 

SINGLETON  v,   UTTBRBACK, 
Filed  September  14.  1887.     Appeal  from  Woodford  Circuit  Court.    Opinion 

of  the  court  by  Presiding  Judge  Bowden,  reversing. 

Contemporaneous  writings— On  the  facts  of  thiscase.  Held— The  deed  made 
by  Singleton  to  Utt«rback,  absolut>e  on  its  face,  and  for  the  recited  consider- 
ation of  18,000,  must  be  read  with  the  writing  given  by  Utterback  to  Single- 
ton at  the  same  time,  providing  for  a  reconveyance  on  payment  of  $860  rent 
and  the  sum  of  |8,600;  that  the  parties  contemplated  a  loan  of  money  and 
not  a  conditional  sale;  that  the  deed  and  writing  have  the  effect  of  a  mort- 
gage, and  Singleton,  having  paid  usury,  may  recover  it. 

Ed.  M.  Wallace  for  appellant;  W.  C.  P.  Breckinridge  and  H.  C.  McLeod 
for  appellee. 

KENTUCKY  CENTRAL  R.  R.   CO.   v.   McGINTY. 
Filed  September  ft.  1887.    Appeal  from  Clark  Common  Pleas  Court.   Modify- 
ing opinion  by  Presiding  Judge  Bowden,  reversing. 

1.  Verdicts— Inconsistent  motions— Where  there  is  a  general  verdict  for  the 
-defendant  and  a  special  verdict  and  the  plaintiff  moves  for  a  judgment  on 
the  special  verdict,  and,  while  that  motion  is  pending,  moves  for  a  new  trial 
because  the  special  verdict  is  contrnry  to  the  evidence,  the  latter  motion  is 
«n  adandonment  of  the  former.  He  can  not  ask  a  judgment  on  a  false  find- 
ing of  the  facts. 
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3.  Same^BDt  if  there  is  a  gi^Deral  veidiot  for  the  plainti£f  and  a  special 
yerdiot  the  defendant  may  make  both  motions,  and  they  ^ill  be  treated  a» 
alternative.  He  may  rely  on  all  ohjeccious  to  a  judgment  that  the  plaintiff 
oui^bt  not  to  have. 

Breckinridge  &  Shelby  for  appellant. 

MERTINS,  RECTOR,  &c.  v.  ROHR  &  CO. 
Filed  September  14,  1887.     Appeal  from  Hardin  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Practice— Bills  of  exceptions — Depositions  read  to  the  jury  in  an  ordinary 
action  must  be  copied  into  the  bill  of  exceptions  or  made  part  of  the  rtcord 
by  an  order  of  court. 

2.  Same— If  this  is  not  done  the  evidence,  as  a  general  rule,  will  not  be  con- 
sidered, nor  will  any  alleged  error  be  considered  which  depends  on  the 
evidence. 

8.  Same— But  when,  as  in  thin  case,  an  instruction  is  refused  which  ought 
to  have  been  given,  whatever  the  evidence  omitted  fi om  the  rec»)rd  may  have 
been,  the  error  is  reversible.  The  plaintiff's  testimony  sustained  his  plead- 
ings; it  is  in  the  record;  the  testimony  of  three  witnesses  for  him  is  omitted; 
he  was  entitled  to  have  the  jury  instructed  on  the  hypothesis  that  his 
evidence  was  true,  even  if  all  his  witnesses  had  contradicted  him. 

Wilson  Sc  Sprigg  for  appellants;  £d.  W.  Hines  for  appellees. 

BARR  V.  SHIELDS. 
Filed  Spetember  21,  1887.    Appeal  from  Nicholas  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Bowden,  affirming. 

Infants— Avoidance  of  contract— Where  an  infant  contracted,  in  considera- 
tion of  a  horse  and  schooling,  to  serve  another  until  he  came  of  age,  and 
after  l)ecoming  so  sued  to  recover  damages  for  the  failure  of  the  defendant, 
to  give  the  horse  and  to  provide  the  schooling,  and  the  defendant  successfully 
relied  on  the  statute  of  frauds  to  prevent  a  recovery,  whereupon  the  plaintiff 
amended  his  petition  and  sought  a  recovery  for  the  value  of  his  services. 

Held— That  this  contract,  having  been  adjudged  unenforcible  at  the^ 
instance  of  the  defendant,  the  plaintiff  is  not  bound  by  his  attempted  affirm- 
ance, but  may  proceed  upon  the  promi.se  which  the  law  implies  from  the 
rendition  of  service. 

Kennedy  &  Son  and  Hanson  Kennedy  for  appellant;  Throop&  Morgan  and 
J.  P.  Norvell  for  appellee. 

WICKLIFFE  V.  MOORE  &  GRIGSBY. 
Filed  September  21,  1887.     Appeal  from  Washington  Circuit  Court.    Opinion- 

of  the  court  by  Judge  W^ard,  reversing. 

Assignment— Setoff— Where  a  principal  has  -delivered  to  his  agent  his 
promissory  note  to  be  assigned  by  him  to  raise  money  for  the  principal's  use, 
and  the  agent  assigns  to  another  and  credits  the  principal  by  the  amount  of 
the  proceeds  in  his  account,  and  renders  a  statement  to  the  principal  show- 
ing these  facts : 

Held— This  is  a  sufficient  notice  to  him  of  the  assignment  of  the  note^ 
although  he  does  not  know  who  the  assignee  is,  and  he  can  not  plead  as  set- 
off against  it  claims  on  the  original  pavee  arising  after  the  notice. 

J.  D.  Wickliffe  and  W.  C.  McChord  for  appellant;  J.  W.  S.  Clements  for 
appellees. 

BUTLER  V.  SLOSS,  &c. 
Filed  September  21,  1887.     Appeal  from   Logan  Circuit  Court.     Opinion   of 
the  court  by  Judge  Ward,  affirming. 

1.  Practice— In  an  ordinary  action,  where  the  law  and  facts  were  submitted 
to  the  judge  for  trial,  Held— That  the  evidence  l)eing  coniiioting,  this  court 
Will  not  say  the  judgment  of  the  lower  court  is  contrary  to  evideuci*. 

2.  Same— Matters   known   to  a  party  and   his  counsel   before  the  case  la 
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decided  can  not  be  afterwards  relied  on  lo  a  motion  for  a  new  trial  as  newly- 
discovered  evidence.' 

Browder  &  Edwards  for  appellant;  W.  L.  Reeves  and  J.  G.  Coke  for 
•appellees. 

TURNBR  V.   BOURNE,  &o. 
Filed  September  31,  1887.    Appeal  from  Montgomery  Circuit  Court.    Opinion 

of  the  court  by  Presiding  Judge  Bowden,  affirming. 

1.  Exemptions— (Suggested  but  not  decided)— Where  a  horse  is  the  property 
t)f  partners,  owning  and  holding  him  in  the  stud  for  rewards,  a  partner's 
interest  is  not  exempt  in  lieu  of  a  work  beast. 

3.  Same— (Decided)— Where  a  lav^er  claims  the  exemption  of  his  library 
he  can  not  claim  any  work  beast  in  addition. 

3  Order  of  sale— A  reciced  conformity,  in  a  report  of  sale,  to  the  order  is 
presumptively  true  in  the  absence  of  evidence  that  it  is  not  true.  If  a 
defective  direction  should  be  regarded  as  a  reversible  error  on  an  appeal  from 
the  order  of  sale  that  would  be  no  reason  for  setting  aside  a  sale  made  in 
«xact  compliance  with  the  order  Which  is  not  appealed  from. 

C.  Cyrus  Turner  for  appellant;  H.  L.  Stone  and  Wm.  Lindsay  for  appellees. 

McCLAIN  V.  McCLAIN. 
Filed  September  31,  1887.    Appeal  from  Spencer  Circuit  Court.     Opinion  of 

the  court  by  Presidipg  Judge  Bowden,  affirming. 

Petition  for  rehearing -Former  opinion  (ante,  page  53)  withdrawn,  as  a 
misconception  of  the  account  reported  by  the  master;  the  former  judgment 
•of  this  court  set  aside,  and  the  judgment  of  the  circuit  court  affirmed. 

Thos.  J.  Barker  for  appellant;  G.  G.  Gilbert  for  appellee. 

FRANKLIN  v,    FRY. 
Filed  September  31,  1887.    Appeal  from  Christian   Circuit  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Attachment— The  taking  by  a  sheriff  of  a  bond  stipulating  "that  the 
defendant  will  perform  the  judgment  of  the  court,  or  the  property  or  its 
value  shall  be  forthcoming,  subject  to  the  order  of  the  court,"  will  not 
discharge  the  attachment. 

E.  P.  Campbell  for  appellant;  Landes  &  Clark  for  appellee. 

HOWARD'S  ADM'R  v.  SNYDER. 
Filed  September  31,  1887.    Appeal  from  Montgomery  Circuit  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

1.  Statute  of  frauds— A  party  may  avail  himself  of  the  statute  of  frauds 
either  by  pleading  it  specially  or  by  denying  the  alleged  contract,  and  object- 
ing  to  the  oral  evidence  offered  to  sustain  it. 

3.  Same— Rents— One  who  has  enjoyed  the  use  of  land  under  an  oral  agree, 
nient,  which  was  not  originally  enforcible  because  of  the  statute  of  frauds, 
is  liable  for  the  value  of  that  use. 

3.  Same— Contracts  not  to  be  performed  till  the  death  of  a  certain  person, 
or  till  the  happening  of  some  coptingenoy,  are  not  within  thd  statute  of 
frauds. 

C.  Brock  and  H.  L.  Stone  for  appellant;  Turner  &  Turner  for  appellee. 

MEGIBBEN  v.  SHAWHAN'S  ADM'R. 
Filed  September  38,  1887.    Appeal  from  Harrison  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Corporations— Personal  obligation  of  officers— Several  trustees  of  a  roiisio 
haU  executed  to  one  of  their  number  a  promissory  note  by  which  they 
jointly  agreed  "to  pay  him  a  sum  of  money,  and  on  the  margin  of  the  note 
was  endorsed  :  "This  money  is  borrowed  for  the  5Solian  Music  Hall." 

Held— First— This  is  the  personal  obligation  of  its  singers  and  not  the 
obligation  of  the  corporation. 
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Seoond— It  Is  the  same  thouf^h  the  payee  Is  one  of  the  obligors. 

Third— That  the  obligors  authorized  agents  to  rent  the  hall  and  collect 
irents  for  the  purpose  of  paylnfic  off  this  and  other  notes,  and  that  the  agents 
have  failed  to  account  for  the  rents  does  not  present  an  equitable  defense  to 
the  plain tif[*s  olaim. 

A.  H.  Ward  for  appellant;  West  &  Perrln  for  appellees. 

CHESS  &  WYMOND  v.  COOPER, 
^iled  September  28,  1887.    Ap]>eal  from  Hancock  Circuit  Court.     Opinion  of 

the  court  by  Judge  Ward,  affmDing. 

Motion  for  new  trial  must  be  made  within  three  days  after  the  verdict  or 
Judgment  is  rendered,  except  for  the  cause  mentioned  in  section  840,  sub- 
section 7  of  the  Code,  or  unless  unavoidably  prevented. 

G.  W.  Williams  &  Son  for  appellants. 

•MolLVOY,  &o.  V.  RUSSELL  &  AVRITT. 
Filed  Spetember  38,  1887.     Appeal  from  Washington  Circuit  Court.    Opinion 
of  the  court  by  Judge  Ward,  reversing. 

1.  A  contract  to  pay  attorneys  "5  per  cent,  of  all  that  they  might  st^ve  or 
)nake"  for  an  estate  ''by  excepting  to  the  settlements  of  the  estate  as  made 
by  the  master,"  does  not  entitle  them  to  a  percentage  on  uncontested  claims. 

2.  Same— "To  save  or  make"  for  an  estate  is  to  enforce  its  demands  which 
are  denied,  and  thereby  preserve  the  estate;  to  make  defense  against  unjust 
tslaims.  and  therel)y  make  the  estate  secure. 

J.  W.  S.  Clements  and  W.  C.  McChord  for  appellants;  W.  P.  D.  Bush  for 
appellees. 

HART  V.  LANE. 

Filed  September  28.  1887.    Appeal  from  Montgomery  Circuit  Court.    Opinion 

of  the  court  by  Presiding  Judge  Bowden,  reversing. 

Principal  and  surety— Where  judgment  is  rendered  against  the  principal 
-and  surety  on  a  promissory  note,  and  execution  against  the  principal  being 
returned  unsatisfied,  the  surety  pays  the  amount  of  it.  Held— He  may 
l*ecover  of  the  principal  the  snm  so  paid,  either  by  obtaining  an  assignment 
of  the  judgment  under  section  9,  chapter  104,  General  Statutes,  or  by  an 
•action  on  the  implied  pronii.se. 

Cornelison  &  Mitchell  for  appellant;  Young  &  White  for  appellee. 

MILLER,  GUARDIAN  v.   HUMPHREYS. 
Filed  September  28,  1887.     Appeal  from   Nelson   Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Bowden,  affirming  with  damages. 

Guardian  and  ward— M.  had  incurred  personal  liabilities  to  various  persons 
for  his  ward's  benefit,  and  thereafter  obtained  a  judgment  against  the 
former  guardian.  H.,  as  assignor  on  a  note  on  S.  &  L.,  assigned  to  M.  by  H. 
In  full  of  demands  against  him,  and  paid  these  debts  out  of  the  money  col- 
lected on  that  judgment.  On  appeal  this  judgment  was  leversed  and  H. 
procured  a  rule  on  M.  to  show  cause  why  he  should  not  refund  the  money 
received  under  it.  M.  's  response  set  up  the  foregoing  facts.  Held— That  the 
response  was  insufficient  to  discharge  the  rule. 

W.  P.  D.  Bush  and  Muir  &  Wickliffe  for  appellant;  J.  C.  &  C.  H.  Wicklifife 
for  appellee. 

FITZPATRICK  &  McCORMACK  v.  THE   M.  E.  CHURCH,  SOUTH,   &c. 

Filed  September  28,  1887.    Appeal  from  Montgomery  Circuit  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Mechanic's  lien— Application  of  payments— The  M.  E.  Church,  South,  con- 
tracted with  R.  for  the  building  of  a  church.  B.  contracted  with  R.  for  the 
erection  of  a  chapel  in  connection  with  the  church.  Both  buildings  were 
put  up  at  the  same  time.  F.  &  M.  retained  a  lien  on  the  church  for  material 
furnished  R.  They  seek  to  enforce  their  lien  for  an  unpaid  balance  of  R.  'a 
account  with  them.    On' this  state  of  case, 
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Held—First— Where  paj  inents  received  od  the  aocount  hove  not  been  applleci 
to  any  particular  items  the  court  will  not  apply  them  to  those  articles  which 
were  not  used  in  the  building  of  the  church,  that  the  lien  may  be  enforced 
for  the  unpaid  balance  of  the  whole  account. 

Second— Where  the  parties  for  whom  the  building  was  erected  were  not 
indebted  to  the  contravtor  when  notified  of  lien,  nor  subsequenUy  thereto, 
the  contractor's  creditors  for  material  can  assert  no  claim  against  them, 
the  right  of  the  oreilitorH  being  acquired  through  the  contractor. 

Wood  &  Day  for  appellants;  Peters  6c  Tyler  for  appellees. 

PRYSE  V.    TAYLOR. 
Filed  September  28,  1887.     Appeal  from  Lee  Circuit  Court.     Opinion  of  th© 

court  by  Presiding  Judge  Bowden,  afiirming. 

Asriumption  of  fact— Where  the  lower  court  heard  proof  on  an  exception  ta 
depositions  that  they  were  taken  on  interrogatories  and  that  one  of  the  par- 
ties and  his  attorney  were  present,  and  overruled  the  exception,  Held— That 
though  it  does  not  sufficiently  appear  from  the  record  that  they  were  not 
taken  on  interrogatories,  this  court  will  a»«uroe  that  fact  did  not  appear  by 
evidence  heard  which  is  not  In  the  record. 

H.  C.  Lilly  &  Son  and  John  L.  Scott  fur  appellant;  C.  F.  &  A.  R.  Bumam 
for  appellee. 

SCHUPP  &  SCHMITT.  &c.  v.  THOMASSOX'S  EX 'OR.   &c. 
Filed  September  28,  1887    Appeal  from  Louisville  Chancery  Court.     Opinion 
of  the  court  by  Judge  Ward,  reversing. 

1.  Vendor  and  vendee— Lien— A  vendor  of  realty  having  received  in  part 
payment  therefor  several  notes,  left  them  with  the  vendee,  who  was  to 
discount  them,  and,  after  paying  off  certain  encumbrances  on  the  property, 
turn  over  the  residue  of  the  proceeds  to  the  vendor.  The  vendee  assigned 
the  notes  and  paid  off  the  enoumbrances,  but  failed  to.ixay  over  the  residue. 

Held— That  there  was  no  lien  on  the  property  to  secure  such  residue. 

2.  Marshalling  liens— Where  one  lien  covers  the  whole  of  a  fund  and 
another  only  a  part  of  it.  equity  will  compel  the  satisfaction  of  the  first  out 
of  that  part  of  the  fund  which  the  second  does  not  cover. 

P.  A.  Gaertner  for  appellants;  Bacon  &  Stites  for  appellees. 

TRABUE  V.   REYNOLD.S. 
Filed  September  28,  1887.     Appeal  from  Barren  Circuit  Court.     Opinion  ot 

the  court  by  Judge  Barbour,  affirming. 

Trustees— Security— Where  u  trust  fund  is  money,  and  the  financial  oondl^ 
tion  or  conduct  of  the  trustee,  although  having  the  right  to  hold  the  fund 
for  his  own  benefit  during  his  life,  creates  a  reasonable  fear  for  the  safety  of 
the  fund,  if  left  in  his  hands,  he  should,  on  the  application  of  the  remain- 
derman, be  required  to  give  security. 

J.  B.  Leslie  for  appellant;  W.  P.  D.  Bush  for  appellee. 

CAIN'S  ADM'R  v.  CAIN'S  ADM'R, 
Filed  September  28.  1887.     Appeal  from  Jefferson  Court  of    Common    Pleas^ 

Opinion  of  the  court  by  Presiding  Judge  Bowden,  dismissing. 

Appeals— Schedule— If  an  appellant,  under  an  appeal  granted  by  the  olerk 
of  this  court,  wishes  a  partial  transcript,  he  can  not  have  it  made  out  and 
filed  when  the  appeal  is  granted ;  he  must  file  a  copy  of  the  judgment  and 
then  file  his  schedule  in  the  oflioe  of  the  clerk  of  the  lower  court,  with  notice 
that  the  appellee  may,  during  the  twenty  days  after  notice,  file  his  schedule. 
When  this  course  is  not  pursued  an  appeal  can  be  prosecuted  only  on  a  oom« 
plete  record. 

J.  R.  M.  Polk  for  appellant;  A.  A.  Hagan  for  appellee. 
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SC'OTT'S  EXO'R  v.  SCOTT. 
(Filed  March  18,  1887.) 

1.  Action  to  quiet  title— The  possessioD  of  one  of  several  joint  owners  of 
land  is  the  possession  of  all,  and  where  one  is  thus  in  possession  by  his  co- 
tenant,  he  may  inaint-ain  an  action  to  quiet  his  title. 

2.  Presumption  as  to  validity  of  execution  sale— As  It  is  to  be  T)resumed 
that  an  oflicer  has  done  his  duty,  it  must  be  presumed  that  a  sheriff  who  has 
made  a  sale  under  an  execution  did  not  do  so  without  a  levy  or  by  virtue  of 
a  levy  niade  when  the  execution  was  not  alive,  and,  therefore,  it  rests  with 
the  party  denying  the  validity  of  the   sale  to  show  such  irregularity. 

In  this  case  an  executiou  under  which  a  sale  of  land  has  )teen  made  shows  by 
an  endorsement  upon  it  when  it  reached  the  sheriff's  hands,  but  does  not  ex- 
pressly say  wlien  it  was  levied.  Held— That  the  endorsements,  when  read  in 
the  order  in  which  the  events  occurred,  must  be  regarded  as  substantially- 
8tatiufii(  that  the  execution  was  levied  the  day  it  reached  the  officer's  hands. 

3.  A  conveyance  which  is  actually  fraudulent  may  be  disregarded  by  an 
execution  creditor  of  the  grantor,  who  may,  without  attacking  the  convey- 
ance, levy  his  execution  upon  the  land  as  that  of  the  debtor,  and  sell  it  for 
bis  debt;  and  the  title  thus  aoquiivd  is  not  a  mere  equity  or  right  to  control 
the  legal  title  and  have  the  fraudulent  transfer  vacated  by  an  appropriate 
proceeding,  but  it  is  the  legal  title  itself  against  which  the  frauoulent 
transfer  is  no  transfer  at  all. 

4.  Lis  pendens— A  suit  of  a  creditor  to  set  aside  a  conveyance  as  fraudu- 
lent which  was  not  brought  until  after  an  execution  of  another  creditor  had 
been  levied  upon  the  land  as  that  of  the  grantor  did  not  operate  as  a  lis 
pendens  as  to  the  execution,  and  the  purchaser  at  the  execution  sale,  sub- 
sequently made,  acquired  a  perfect  title,  which  was  not  affected  by  a  subse- 
quent decree  and  sale  thereunder  in  the  suit  to  set  aside  the  conveyance  as 
fraudulent. 

6.  Mere  inadequacy  of  price  is  not  ground  upon  which  to  st-t  aside  an  exe- 
cution sale,  and,  therefore,  notice  of  the  inadequacy  of  price  dot-s  not  affect 
one  who  subsequently  purchases  from  the  executlon'purchaser. 

[This  case  has  l>een  pending  upon  a  petition  for  retieariug,  hence  the  delay- 
In  its  publication.  ] 

J.  S.  Bronaugh  and  Win.  Lindsay  for  appellant. 

Ben.  P.  Campbell  for  appellees 

Appeal  from  Jessamine  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Holt. 

John  D.  Scott  was  the  owner  of  an  undivided  one-third  of  three 
separate  tracts  of  land.  He  conveyed  his  interest  in  two  of  them 
to  one  Rogers  on  March  17,  1878,  and  his  interest  in  the  remaining 
one  having  been  sold  under  two  executions,  one  in  favor  of  one 
Campbell  and  the  othet  in  the  name  of  Eobert  J.  Scott,  and  pur- 
chased by  tlie  latter  at  the  amount  of  the  two  debts,  the  sheriff, 
on  March  14,  1878,  conveyed  it  to  him. 

On  June  18,  1878,  an  execution  in  fa  7or  of  R.  A.  Buckner,  and 
against  John  D.  Scott,  issued  upon  a  judgment  rendered  upon  a 
debt  which  was  created  prior  to  the  conveyance  to  Rogers  and 
Robert  J.  Scott.  It  came  to  the  sheriff's  hands  on  the  following 
day,  and  in  this  controversy  it  is  claimed  upon  the  one  side  that 
it  was  levied  upon  that  day  upon  the  interest  of  tlie  execution 
debtor  in  the  three  tracts  of  land,  while  upon  the  other  hand  it  is 
urged  that  it  does  not  appear  that  it  was  levied  while  alive  or 
before  itf.  return  day,  which  was  the  fourth  Monday  in  July,  1878. 

The  interest  of  the  debtor  in  the  larger  and  also  in  the  smaller 
tract  was  sold  under  it  on  August  29,  1878.  and  purchased  by  the 
appellant,  Hannah  Scott,  at  a  little  over  $8<X),  but  she  failing  to 
:give  bond  for  the  purchase  money  the  execution  was  returned 
imsatisfied. 

No  reason  is  assigned  for  this  failure  upon  her  part.  A  ven. 
ex.  issued  on  October  21,  1878,  and  under  it  the  debtor's  interest 
in  the  three  tracts  was  sold  on  December  16,  1887,  and  purchased 
by  the  plaintiff  in  the  execution,  R.  A.  Buckner,  at  the  price  of 
:$638.43.  The  sheriff  conveyed  it  to  him  on  September  17,  1880, 
and  he  on  August  22,  1881,  and  for  $741, conveyed  it  to  the  appellee, 
Edward  S.  Scott. 

Prior  to  October  21,  1878,  Thomas  B.  Scott  had  obtained  a  judg- 
ment for  a  considerable  sum  against  John  D.  Scott  upon  which 
an  execution  had  issued  and  been  returned  **no  property."  The 
creditor  having  died,^his  executrix,  the  appellant,  Hannah  Scott, 
instituted  an  action,*  on  the  day  last  named,  against  John  D. 
Scott,  Robert  J.  Scott  and  Charles  W.  Rogers,  seeking  to  have 
conveyances  to  them  declared  fraudulent,  and  the  property 
embriiced  by  their  deeds  subjected  to  the  payment  of  the  judg- 
ment in  faVor  of  her  testator.  She  obtained  a  judgment  on 
August  18,  1881,  declaring:  them  void  as  to  the  creditors 
of  John  D.  Scott,  and  subjecting  the  landed  interests  named  in 
them  to  sale  for  the  payment  of  lier  debts,  save  that  Robert  J. 
Scott  was  allowed  a  lien  upon  the  interest  ho  had  purchased  at 
sheriff's  sale  for  tlie  Campbell  execution  debt  paid  by  him,  and 
for  a  portion  of  his  execution  debt  found  by  the  court  to  be  just, 
because,  although  the  debtor,  John  D.  Scott,  had  procured  the 
(■ampbell  and  Robert  J.  Scott  judgments  to  be  rendered,  yet  the 
plaintiffs  in  them  were  not  shown  to  have  participated  In  the 
fraudulent  puri)ose. 

As  the  suit  i)y  Thomas  B.  Scott's  executrix  was  not  brought 
until  after  the  issual  and  levy  of  the  Buckner  execution,  it  did 
not  operate  as  a  lis  pendens  as  to  it.  Under  lier  judgment  the 
lands  were  sold,  the  interest  of  John  D.  Scott  in  two  tracts  being 
purchased  by  Rol)ert  J.  Scott,  and  the  interest  in  the  other  by 
Robert  S.  Perry. 

Neither  Buckner  nor  his  vendee,  Edward  S.  Scott,  were  parties 
to  her  suit. 

The  present  action  was  brought  by  the  latter  to  quiet  his  title  and 
for  a  division  of  the  land.     Hannah  Scott,  executrix  of  Thos.  B. 
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Scott,  Bobert  J.  Scott,  Robert  S.    Perry,  Charles  W.   Bogers,  and 
tfae  other  Joint  owners  of  the  land  were  made  defendants. 

It  is  urged,  first,  that  the  appellee  has  never  had  the  actual  pos- 
-session  or  the  land,  and  that  this  action  is  in  the  nature  of  a  bill 
^uia  timet,  and  can  not.  therefore,  be  maintained.  If,  however, 
nis  vendor,  R.  A.  Buckner,  acquired  title  by  his  execution  sale, 
then  as  it  has,  by  purchase,  vested  in  the  appellee,  the  possession 
-of  the  other  joint  owners  inured  to  his  benefit,  and  the  possession 
•of  one  was  that  of  all.  It  is  inconvenient,  if  not  often  impossible, 
for  several  owners  who  have  the  right  to  occupy  the  same  tract 
■of  land  to  do  so  at  the  same  time;  the  actual  possession  of  one, 
therefore,  will  not  be  considered  adveriie  to  his  co-owners,  but  as 
the  common  possession  of  all.  They  are  tenants  in  common,  all 
being  in  law  in  the  actual  possession.  Their  common  ownership 
makes  the  ruJe  necessary. 

Aside  from  this,  however,  ihis  action  not  only  seeks  to  quiet 
the  appellee's  title,  but  to  obtain  a  division  of  the  land. 

It  is  next  said  that  as  the  appellee  is  the  plaintiff,  and  claiming 
title  through  an  execution  sale,  the  onus  is  upon  him  to  show  the 
regularity  of  every  step  necessary  to  pass  the  title  of  the  execu- 
tion defendant,  and  that  the  record  in  this  instance  fails  to  show 
that  the  execution  was  levied  while  it  was  alive.  Upon  the  other 
band  it  is  urged  that,  even  if  this  were  so,  yet  the  law  presumes 
that  the  officer  did  his  duty,  and  acted  correctly,  it  must  be 
presumed  that  he  would  not  liave  made  a  sale  without  a  levy,  or  by 
virtue  of  one  when  the  execution  was  not  alive,  and  that,  there- 
fore, it  rests  .with  tlie  party  denying  the  validity  of  the  sale  to 
«how  such  irregularity. 

It  is  unnecessary  to  determine  this  question.  It  is  the  policy 
of  the  law  to  uphold  judicial  sales.  If  the  return  as  entered  by 
"the  officer  be  of  doubtful  import  it  should  be  construed  so  as  to 
uphold  his  action. 

The  ^ntry  of  the  levy  upon  the  execution  in  this  instance  does 
not  expressly  say  when  it  was  levied,  but  the  entry  as  to  when  it 
reached  his  hands,  although  copied  in  the  record  after  his 
endorsement  of  the  levy  should  be  road  first.  It  i-hows  that  it 
came  to  his  hands  the  day  after  it  was  issued,  and  then  he 
endorses  upon  it:  "Levied  this  execution,''  &c.  These  endorse- 
ments, when  read  in  the  order  in  wliich  the  events  occurred,  and 
fairly  construed  must,  in  our  opinion,  be  regarded  as  substan- 
tially stating  that  the  execution  was  levied  the  day  it  reached  the 
officer's  hands. 

The  objection  mainly  urged,  however,  to  defeat  the  appellee  is 
that  when  the  Buckner  execution  was  levied  the  legal  title  to  the 
land  was  vested  in  Bogers  and  Robert  J.  Scott  by  virtue  of  the 
-deeds  to  them,  and  not  being  in  John  I).  Scott,  it  could  not  be 
levied  on  as  his  property. 

If  the  levy  and  sale  under  this  execution  were  valid,  then, 
manifestly,  the  title  acquired  by  Buckner  related  back  and  took 
•effect  as  of  the  date  of  the  levy;  and  when  it  was  made  the  appel- 
lant had  no  suit  pending  to  operate  as  notice  to  the  execution 
-creditor.  The  conveyance,  to  Rogers  and  Robert  J.  Scott  were 
-attacked  as  actually  fraudulent,  and  so  adjudged  in  the  suit 
brought  by  Thomas  B.  Scot  t's  executrix.  It  is  true  that  neither  R. 
A.  Buckner  nor  the  appellee  were  parties  to  it,  and  it  is  now 
urged  that,  as  they  were  not  bound  by  it,  they  can  not,  therefore, 
avail  themselves  of  the  result  of  it,  and  that  the  appellee  must 
avoid  those  deeds  by  a  direct  attack  upon  them. 

Waiving  the  question  whether  he  has  not  in  effect  done  so  in 
this  action,  yet  if  the  deed  of  a  debtor  to  his  land  be  actually 
fraudulent,  then  his  execution  creditor  may  disregard  it,  and, 
xrithout  attacking  it,   levy   his   execution   upon   and  sell   it  for 
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his  debt.  He  has  a  right  to  treat  it  as  a  nullity.  This  Is  so 
because  the  law  regards  the  title  as  still  in  the  debtor,  and  will 
not  consider  it  as  having  passed  from  him  by  means  of  a  fraud. 
It  is  suggested^  however,  that  while  Buckner  had  the  right  to 
have  his  execution  levied  upon  the  land,  and  to  sell  it  in  disregard 
of  the  Rogers  and  Robert  .1.  Scott  deeds,  that  yet  having  done  so, 
he  himself  or  his  vendee  must  then,  by  an  action,  attack  them  as 
fraudulent,  and  can  not  'rely  upon  the  faxjt  that  they  were  so 
adjudged  in  a  suit  to  which  he  was  not  a  party. 

As  against  the  fraudulent  transferee,  however,  the  creditor  may 
seize  the  property  as  that  of  the  fraudulent  debtor,  and  the  title 
that  may  be  t^uis  acquired  is  not  a  mere  equity  or  right  to  control 
the  legal  title,  and  have  the  fraudulent  sale  vacated  by  an  appro- 
priate proceeding,  but  it  is  the  legal  title  itself  against,  which  the 
fraudulent  transfer  is  no  transfer  at  all.  The  legal  title  remains 
in  the  debtor  as  to  his  creditors  notwithstanding  the  fraudulent 
transfer,  and  possession  of  the  fraudulent  transfereee  may  properly 
be  i'egarded  as  tliat  of  the  debtor.  (McConnell  v.  Brown,  &c.,  5 
Monroe,  484.) 

Both  the  appellee  and  Scott's  executrix  were  creditors  of  .Tohn  D. 
Scott,  and  in  the  suit  by  her  these  conveyances  were  decided  to 
be  fraudulent  as  to  his  creditors.  The  parties  to  this  suit  who 
are  contesting  the  appellee's  right  were  either  parties  or  privies 
to  that  action.  The  executrix  was  the  plaintiff  in  it;  Robert  J. 
Scott  was  a  defendant,  and  he  and  Perry  were  the  purchasers  at 
the  sale  made  under  the  decree  obtained  in  it.  Indeed  the  only 
party  now  complaining  by  this  appeal  is  the  ver;^  one  wlio 
obtained  that  judgment. 

The  deeds  being  fraudulent,  alTected  neither  the  title  nor  the 
possession.  The  grantees  under  them  did  not  enter  into  the  actual 
possession  of  the  land,  and  the  appellant,  having  procured  a 
decree  declaring  them  fraudulent  as  to  the  creditors  of  John  D. 
Scott,  is  not  in  a  position  to  deny  the  appellee's  riglit  to  relief 
because  they  have  not  been  set  aside  for  a  like  reason  at  his 
instance  in  an  independent  proceeding. 

The  land  may  have  been  purchased  by  Buckner  at  a  sacrifice. 
Mere  inadequacy  of  price  does  not,  however,  authorize  us  to  set 
aside  the  sale.  It  is  our  duty  to  ascertain  the  law  and  then 
declare  its  mandate,  without  regard  to  any  seeming  hardship. 

Tliere  is  no  intimation  of  any  fraud  upon  his  part.  The  levy  of 
his  execution  antedated  any  lis  pendens  of  the  appellant,  and*  his 
title  relates  back  to  it;  and  the  judgment  below  must  be,  and  is, 
affirmed. 

To  a  petition  for  rehearing,  filed  by  counsel  for  appellant. 
Judge  Holt  delivered  the  following  response  of  tlie  court: 

The  case  of  White,  &c.  v.  ('ates,\fec.;  7  Dana,  357,  is  relied  upon 
to  support  the  appellant's  claim  that  the  deed  from  Buckner  to 
the  appellee  should  be  set  aside,  and  he  allowed  merely  a  lien 
upon  the  land  for  his  purchase  money  and  interest. 

There  are  many  points  of  difference  between  that  casf  and  this 
one. 

There  the  execution  creditor  had  purchased  the  land  of  his 
debtor  for  a  very  small  portion  of  his  judgment.  He  was  not  in 
possession  of  ir.  The  debtor  had  previously  conveyed  it  to  a 
third  party.  The  execution  purchaser  sued  in  equity  for  the 
possession,  and  to  compel  the  fraudul<^nt  vendee  to  release  in  his 
favor. 

The  court  said  that  it  was  not  absolutely  certain  the  prior  con- 
veyance was  fraudulent;  that  the  complainant  had  a  remedy  at 
law,  but  had  chosen  to  resort  to  equity,  and  it  would,  therefore, 
in  a  doubtful  case  of  fraud,  and  where  the  land  had  been  obtained 
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l>y  the  execution  creditor  at  a  ruinous  sacrifice,  leave  him  to 
his  legal  remedy  by  dismissing  the  action  unless,  as  the  price  of 
•obtaining  the  specific  relief  asked,  he  would  consent  to  a  resale 
■of  the  land.  Here  the  appellee  does  not  sue  to  enforce  any  con- 
tract or  to  divest  any  possession,  but  to  divide  the  land  of  which 
he  is  already  in  possession,  and  quiet  his  title  and  free  it  of  a 
cloud  put  upon  it  through  the  iustrumenlality  of  the  appellant, 
subsequent  to  the  creation  of  Buckner's  right.  To  do  this  he 
must  go  into  equity.  He  is  a- purchaser  for  value.  It  is  urged, 
however,  that  he  purchased  from  Buckner  at  such  a  grossly 
inadequate  price  as  to  put  him  upon  inquiry,  and  that  he  is, 
therefore,  affected  by  any  infirmity  in  Buckner' s  title.  Even  if 
this  were  so,  yet  when  we  get  back  to  the  latter  there  is  no 
charge  of  fraud,  and  if  there  were  there  is  no  evidence  whatever 
to  support  it.  He  purchased  at  a  regularly  conducted  execution 
«ale,  and  no  fraud  or  wrong  is  imputed  to  him.  The  only  objec- 
tion urged  is  that  the  price  paid  was  inadequate. 

In  cases  where  there  has  been  ruinous  sacrifice  at  such  sales 
courts  of  equity  will  lay  hold  of  ^mall  circumstances,  tliat 
evidence  fraud  but  slightly,  to  set  them  tiside.  But  here  there 
are  none.  As  there  was  no  fraud  or  .wrong  upon  Buckner's  part, 
there  is,  of  course,  none  to  affect  the  appellee. 

Notice  of  inadequacy  of  price  in  the  Buckner  purchase  can  not 
^affect  the  appellee.  (Waller  v.  Tate,  4  B.  M.,  B34;  Blight's  Heirs 
v.  Tobin,  7  Mon.,  618.)  It  is  not  per  se  ground  upon  which  to 
■annul  a  sale. 

Pul)lic  policy  dictates  that  confidence  should  be  had  in  judicial 
sales.  Tlie  appellee  being  a  purchaser  for  value,  had  a  right  to 
rely  upon  the  sherilf's  deed  to  Buckner.  and  the  record  fails  to 
disclose  a  single  circumstance  upon  which  to  afford  the  relief 
asked  in  the  petition  for  a  rehearing,  save  that  the  land  did  not 
bring  its  value.  It  i^  not  even  shown  that  the  appellee  is  related 
to  the  debtor,  John  D.  Scott.  It  is  true  that  one  asking  equity 
must  do  equity*,  but  it  does  not  appear  that  eithei  the  appellee  or 
his  vendor,  Buckner,  have  so  acted  or  that  the  appellee  occupies 
Buch  a  position  as  to  prevent  him,  in  good  conscience,  from 
asking  the  relief  sought  by  him.  Indeed  the  appellant  does  not 
appear  in  such  a  favorable  light  as  to  entitle  her  to  peculiar 
equitable  consideration.  She  knew  of  Buckner's  execution  lien, 
and  yet  she  d?d  not  make  him  a  party  to  her  suit  to  annul  the 
fraudulent  conveyances  made  by  their  common  debtor. 

After  the  purchase  at  execution  sale  by  Buckner  she  could  have 
i?eized  under  execution  the  equity  of  redemption  in  the  land  for 
her  debt. 

Instead  of  doing  so  it  is  probable,  from  the  circumsto-nces,  that 
«he  was  expecting,  through  her  equity  suit,  to  consume  the  entire 
property,  and  leave  Buckner,  instead  of  herself,  an  unpaid 
creditor. 

The  petition  for  a  rehearing  is  overruled. 


BENNY  V.  CAMPBELL'S  EX'OR. 
(Filed  May  10,  1887r-Not  to  be  reported.) 

Contr^wtB— Ck)nsJderat.loii— An  agent  Invested  liis  priroipars  money  in 
-Qountv  bonds  bearing  10  per  cent,  interest-,  which  deolined  In  value  by  rea- 
son of  the  county's  failure  to  pay  the  interest  on  the  bonds.  The  prinofpal, 
tor  that  reason,  becoming  dissatisijed  with  thje  investment,  the  agent  exe- 
cuted to  her  this  writing  : 

**For  value  received   In   twenty-two   Missouri   Lafayette  county  bonds,  I 
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a^ree  and  bind  myself  to  pay  Mrs.  N.  Campbell  $2,200;  to  pay  her  8  per  oen*. 
annually  upon  the  bonds  until  collected :  to  be  ot  the  expense  of  oolleotiDg» 
if  any  expense  is  incurred.    Not  to  pay  the  principal  until  collected." 

This  ift  an  action  to  recover  the  principal  sum  agreed  by  this  writing  to  be- 
paid,  several  years  having  elapsed  between  the  execution  of  the  writing  and 
the  institution  of  this  action.  It  is  contended  for  the  defendant  that  there- 
was  no  consideration  for  the  promise,  and  also  that  no  action  can  be  main* 
tained  because  the  bonds  have  not  been,  and  can  not  be.  collected. 

Held— That  as  under  the  agreement  the  bonds,  together  with  10  per  cent, 
interest  thereon,  were  to  belong  to  appellant,  while  he  agreed  to  pay  only  &■ 
per  cent,  upon  the  principal  sum  he  agreed  to  pay,  the  additional  2  per  cent, 
was  a  sufficient  consideration  to  uphold  the  contract :  and  as  to  the  claim 
that  the  bonds  can  not  be  collected,  the  only  test  of  that  matter  was  an 
attempt  to  collect  the  bonds  by  suit,  which  the  defendant  failed  to  make. 

[This  case  has  been  pending  upon  petition  for  rehearing,  benoe  the  delay- 
in  its  publication.] 

W.  O.  Bradley  and  Jolin  Bennett  for  appellant. 

C.  F.  &  A.  R.  Burnam  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Prior  to  1872  the  appellant,  as  the  administrator  of  Nancy^ 
CampbelPs  husband,  received  a  large  amount  of  money,  one-thir<l 
of  which,  amounting  to  several  thousand  dollars,  belonging  ta 
Nancy  Campbell,  which  sum  he  was  permitted  to  keep  and  con- 
trol for  her  as  her  agent.  He  invested  a  portion  of  this  money  ixk 
twenty- two  Missouri  Lafayette  county  railroad  bonds,  of  one 
hundred  dollars  each,  w^hich  bore  interest  at  the  rate  of  ten  per 
cent,  per  annum. 

Nancy  Campbell  did  not  authorize  the  appellant  to  make  thfa 
Investment,  nor  did  she  know  that  he  proposed  doipg  so. 

At  the  time  of  the  j)urchase  of  these  bonds  they  were  regarded 
as  worth  their  full  value,  and  as  a  good  investment.  But  not  long^ 
after  the  purchase  of  the  bonds  the  county  of  Lafayette  ceased 
to  pay  the?  interest  on  them,  and  has  not  paid  any  interest  on 
them  since.  In  consequence  of  the  cessation  of  the  payment  of 
interest  on  the  bonds  they  fell  in  price  to  about  fifty  cents  on 
the  dollar. 

Mrs.  Campbell  becoming  dissatisfied  with  the  conduct  of  the- 
appellant  in  investing  in  those  bonds,  he  executed  and  delivere<t 
to  ner  the  following  writing: 

**For  value  received  in  twenty-two  Missouri  Lafayette  county^ 
bonds,  I  agree  and  bind  myself  to  pay  Mrs.  N.  Campbell  $2,200;^ 
to  pay  her  eight  per  cep.t.  annually  upon  the  bonds  until  collectedv 
I  to  be  at  the  expense  oif  coIle(5tin^,  if  any  expense  Is  incurred^ 
Not  to  pay  the  principal  until  collected.  This  16th  of  November^ 
1876. 

•*GEOBGE  DENNY." 

The  contention  of  the  appellant  is  that,  by  reason  of  his  general 
authority  to  control  and  manage  Mrs.  Campbell's  money  and 
invest  it  for  her  benefit  at  discretion;  he  had  the  right  to  invest 
her  money  in  these  bonds.  And  for  that  reason  there  was  lio 
consideration  for  the  execution  of  the  foregoing  writing,  and  the- 
same  is  not  binding  on  him.  We  can  not  agree  to  this  proposition.. 

By  this  writing  the  Appellant  agreed  to  pay  to  Mrs.  Campbell 
$2,200  for  value  received  in  twenty-two  Missouri  Lafayette  county- 
bonds.  The  payment  of  the  $2V20b  was  to  be  made  as  soon  as  th^ 
bonds  were  collected,;  f^nd  be  wa^  to.  pay  eight  per  cent,  interest 
on  the  $2,200  annually  until  the  bonds  were  collected.    This  is  il 
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fair  interpretation  of  the  writing.  The  expression,  **to  pay  her 
eight  per  cent,  annually  on  the  bonds  until  collected,"  was  evi- 
dently used  as  equivalent  to  an  asrreement  to  pay  her  eight  per 
cent,  annually  on  $2,200,  the  agreed  price  of  the  bonds,  until  they 
were  collected. 

By  this  agreement  the  bonds,  together  with  ten  per  cent,  inter- 
est thereon,  belonged  to  the  appellant.  He  purchased  them  and 
agreed  to  pay  for  them  $2,2<K)  when  he  collected  the  bonds,  and 
eight  per  cent,  interest  annually  on  said  sum  until  he  collected 
the  bonds. 

The  advantage  to  him  in  the  transaction  consisted  in  obtaining 
title  to  the  bonds,  which  bore  two  per  cent,  interest  annually 
more  than  the  interest  he  airreed  to  pay  on  the  agreed  price. 
That  the  consideration  was  suiflcient  to  uphold  this  transaction  is 
self-evident. 

The  appellant  also  contends  that  the  said  sum  is  not  yet  due 
because  the  bonds  have  not  been  collected,  and  can  not  be  col- 
lected. This  -defense  is  not  available  because  he  has  taken  no 
legal  steps  to  collect  the  bonds,  which  it  was  his  duty  to  do,  and 
which  he  has  had  ample  time  to  do,  and,  in  not  doing,  has  been 
derelict.  And  the  proper  way  to  test  the  question  as  to  whether 
or  not  the  bonds  could  have  been  collected  was  to  sue. 

The  writing  executed  by  Mrs.  •  Campbell  on  the  16th  of  June, 
1882,  which  directs  the  appellant  to  retain  $1,000  worth  of  said 
bonds  with  which  to  pay  a  debt  that  Josephine  ('ampbell  owed 
the  appellant,  Mrs.  Campbell  having  loaned  her  that  sum  for  the 
purpose  of  paying  said  debt,  does  not  show,  when  considered  in 
the  light  of  all  the  facts  in  the  case,  that  Mrs.  ('ampbell  regarded 
the  bDnds  as  hers.  The  record  shows  that  Mrs.  Campbell  was 
old  and  feeble,  which  considerably  weakened  her  itiind,  much  so 
that  she  was  scarcely  competent  to  understand  ordinary  business 
tran.<^actions,  and  evidently  did  not  understand  the  purport  of 
said  writing,  which  committed  her  to  the  proposition  that  the 
bonds  bplonged  to  her,  when  they  in  fact  belonged  to  the  appel- 
lant. It  is  evident  that  Mrs.  Campbell  understood  the  transaction 
as  relating  to  the  money  the  appellant  owed  her  for  the  bonds,  and 
that  she  was  directing  the  appellant  to  appropriate  $1,000  of  the 
money  due  her  on  the  bonds  for  the  benefit  of  Josephine  Campbell. 
The  appellant  himself  shows  that  his  claim  of  $250  is  for  services 
which  he  rendered  for  Mrs.  Campbell,  she  being  his  sister,  free 
of  charge,  and  that  he  never  intended  to  charge  for  the  services. 
Nor  did  she  understand  that  she  was  to  pay  for  them. 

Therefore,  no  implied  assumpsit  sprang  up  on  the  part  of  Mrs. 
Campbell,  by  reason  of  the  rendering  of  said  services  and  the 
reception  of  them,  to  pay  a  reasonable  compensation  for  them. 

The  judgment  of  the  lower  court, is  afflriried. 


POWER,  Ac.  t.  HAFLEY;  Ac. 
(Filed  June-  2,-1887.)  ' 

Descent  and  distribution— Adoption^-Where  An  adopted  child,  made 
capable  by  statute  of  taking  and  holding  by  .descent  the  estate  of  the  person 
adopting  him,  dies  before  such  ^rson,  Ipavinf^  children,  those  children  In- 
herit the  pstate  of  the  person  wlio  adopted,  their  .deceased  parent  as  If  they 
were  his  grandchildren. 

[This  case  has  been  pending  up6n  a  peitttiio^  for  rehearing,  hence  the  delay 
in  the  publication  of  the  opinion.}     ' 


Digitized  by  VjOOQIC 


370  POWER,  &C.  V.  HAFLET,  &0. 

Harrison  &  Belden  and  Lewis  Edelen  for  appellants. 
Geo.  Denny,  Jr.,  for  appellees. 
Appeal  from  Casey  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Bennett. 

In  1842  Frederick  Hafley,  wiio  was  desirous  of  adopting 
Sylvania  Floyd,  his  infant  sister-in-law,  who  was  living  with 
him  as  a  member  of  his  family,  induced  the  legislature  of  this 
State  to  pass  an  act,  which  read  as  follows: 

"Whereas,  It  is  represented  to  the  present  General  Assembly  of 
the  Commonwealth  of  Kentucky,  that  Frederick  Hafley,  a  citizen 
of  Casey  county,  is  desirous  of  having  the  name  of  Sylvania 
Hafley;  and  that  said  Sylvania  should  be  adopted  as  his  legal 
heir,  and  take  his  estate  by  descent,  as  though  she  had  been  his 
lawful  child;  therefore, 

"Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth 
of  Kentucky,  That  the  name  of  the  said  Sylvania  Floyd  be,  and 
the  same  is  hereby,  changed  to  that  of  Sylvania  Hafley,  by  which 
name  she  shall  hereafter  be  styled  and  known,  and  that  she  may 
be  capable  of  taking  and  holding,  by  descent,  the  estate  of  said 
Frederick  Hafley,  real,  personal  and  mixed,  in  as  full  and  as 
complete  a  manner  as  if  she  was    his  lawful  child. 

"Approved  January  22,  Ut12." 

Svlvania  Hafley,  after  her  adoption,  married Power.  Sev- 
eral years  after  said  marriage  she  died,  leaving  childre^j,  the 
appellants.  After  her  death  Frederick  Hafley  died  intestate. 
The  appellants,  as  the  children  of  Slyvanla,  claim  the  estate  of 
Frederick  Hafley  as  his  legal  representatives,  and  as  such 
brought  suit  in  equity  in  the  Casey  Circuit  Court  for  the  purpose 
of  establishing  their  right  to  Haflety^s  estate,  and  having  same 
divided  among  themselves. 

The  appellee,  Cynthia  Hafley,  the  widow  of  Frederick  Hafley, 
resisted  the  appellant's  right  to  the  estate,  and  demurred  to  their 
petition  upon  the  ground  that  appellants  had  no  right  to  the 
estate.  The  lower  court  sustained  the  demurrer,  and  dismissed 
the  petition. 

The  contention  of  the  appellees  is  that  Sylvania  Power,  having 
died  during  the  lifetime  of  lier  adoptive  father,  her  children  could 
not  inherit  his  property  because  her  relation  to  the  adoptive 
father  and  her  right  to  inherit  his  estate  as  his  adopted  daughter 
being  purely  personal,  the  right  died  with  her.  In  other  words, 
the  relation  of  adopting  father  and  adopted  daughter  which 
existed  between  Frederick  Hafley  and  Sylvania  was  a  purely 
legal  relation,  which  was  personal  in  its  <|haracter;  and  that 
Sylvania's  right  to  inherit  his  estate,  by  virtue  of  that  relation, 
depended  upon  her  surviving  him;  and  she  having  died  before  he 
did,  the  legal  relationship  was  wholly  dissolved,  and  her  children, 
therefore,  could  not  inherit  from  the  adoptive  father  in  her  stead. 

The  common  law  made  no  provision  for  adopting  children, 
hence  we  get  no  light  from  that  law  to  guide  us  in  the  present 
Investigation. 

Most  of  the  States  of  the  Union  have,  within  the  last  few  years, 
enacted  general  laws  providing  for  the  adoption  of  children  and 
making  them  the  legal  heirs  of  the  adopting  parents,  through  the 
courts.  Of  course  the  laws  of  these  States  are  not  uniform  in  sub- 
stance.   The  laws  of  each  more  or  less  limit  amrrestript  the  legal 
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Status  of  adopting  parent  and  adopted  chil'J.  And  while  tlie 
reported  adjudications  of  these  States  construing  the  adopting 
statutes  are  sparse,  yet  they  nearly  all  agree  in  fixing  the  legal 
status  of  the  adopted  child  as  follows:  That  It  is  the  event  of 
adoption  that  fixes,  under  the,  law  authorizing  the  adoption,  the 
legal  ft:tatus  of  the  adopted  child,  and  the  child,  hy  the  event  of 
Adoption,  becomes  the  legal  child  of  the  adopting  parent,  and 
stands,  as  to  the  property  of  the  adopting  parent,  in  the  same 
light  as  a  child  born  in  lawful  wedlock,  save  in  so  far  as  the  ex- 
•ceptions  in  the  statute  authorizing  the  adoption  declare  otherwise. 
And  when  the  statute  authorizes  a  full  and  complete  adoption, 
the  child  adopted  thereunder  acquires  all  of  the  legal  rights  and 
tsapacities,  including  that  of  inheritance,  of  a  natural  child,  and 
is  under  the  same  duties.  (Humphries  v.  Davis,  100  Ind.,  280; 
Wagner  v.  Varner,  50  Iowa,  682;  Barnes  v.  Allen,  25  Ind.,  252; 
Wm.  W.  Burrage,  &c.  v.  Francis  D.  Briggs,  120  Mass.,  103;  Ross 
V.  Ross,  129  Mass.,  243.) 

By  the  request  of  Frederick  Hafley  the  legislature  made  Sylvania 
bis  legal  heir,  and  invested  her  with  a  full  capacity  to  take  and 
hold  his  estate  by  descent  as  if  she  were  his  natural  child.  Thus 
was  her  legal  status  fixed  by  a  law  operating  directly  upon  her 
and  Hafley,  and  which  contained  no  ,restricfions  or  limitations 
whatever.  She  was  made  a  full  legal  heir,  and  was  put  precisely 
Upon  the  same  footing,  so  far  as  taking  and  holding  Hnfley's 
property  by  descent  was  concerned,  as  »■  natural  child".  So  it  , 
would  seem  to  follow,  as  a  logical  sequence,  that  tlie  children 
of  Sylvania,  she  having  died  before  Hafley,  take  under  our  laws 
of  descent  as  her  direct  representatives. 

As  before  stated,  the  common  law  made  no  provision  in  reference 
to  adopMng  children.  But  the  civil  law  made  ample  provision  in 
that  regard.  And,  presuming  that  the  legislature  in  passing  the 
«ct  supra,  and  subsequently  passing  a  general  law  upon  the  same 
subject,  had  in  view  the  principles  of  the  civil  law,  we  have, 
therefore,  deemed  it  proper  to  consult  the  principles  of  that  law 
in  arriving  at  the  construction  we  have  given  said  act.  By  that 
law,  the  civil,  the  adopted  child  was  "assimilated  in  many 
points  to  a  son  born  in  lawful  matrimony.''  The  adopted  child 
retained  all  of  the  family  rights  resultinp^'from  its  birth,  and  there 
was  secured  to  it  all  of  the  mmily  rights  produced  by  the  adoption. 
(Sanders'  Justinian,  103,  105,  109.)  Also  in  the  case  of  Vidal  v. 
iJommagere,  13  La.,  516,  it  is  feaid  that  by  the  civil  law  the  effect 
of  adoption  was  such  *'that  the  person  adopted  stood  not  only 
himself  in  relation  of  child  to  him  adopting,  but  his  children 
became  the  grandchildren  of  such  person."  So,  taking  the  logical 
sequence  of  the  language  of  the  act  supra,  aided,  as  it  is.  by  the 
principles  of  the  civil  law,  the  conclusion  is  inevitable  that  the 
appellants  are  the  legal  grandchildren  of  Frederick  Hafley,  and 
«s  such  are  entitled.to  share  in  the  distribution  of.  his  estate  under  . 
t)ur  laws  of  descent. 

The  word  **kindred"  in  section  1,  chapter  31,  of ''Descents," 
Oeneral  Statutes,  is  not  necessarily  confined  to  blood  relations; 
nor  is  the  word  "children"  in  subsection  I  necessarily  confined 
to  children  born  in  lavyful  wedlock,  ^or  these.  s<»ctions  "must  be 
understood  as  merely  laying  dqwn.  the  general-  rules  of  inheri- 
tance, and  not  as  completely  defining  how  the  status  is  to  be 
created,  which  gives  the  capacity  to  inherit."  Section  1  does  not 
undertake  to  define  the  word  "kindred;"  the  word  may  include 
in  its  meaning  a  relation  by  blood. and  a  relation  in  law.  The 
word  "children"  may  inclMde  in.it«  meaning  children  born  in 
lawful  w*edlock.,  and  children .  made,  legitimate  by  the  marriage 
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of  their  parents,  and  children  by  adoption,  for  the  latter  are  the 
legal  children  of  tlieir  adoptive  parents.  So  whenever  the  kin^ 
dred,  by  blood  or  in  law,  have  the  right  to  Inherit,  either  by  gen- 
eral or  special  law,  section  1,  supra,  includes  them;  and  whenever 
the  chiluren  have  a  right  to  inherit,  eitlier  by  general  or  special 
law,  subsection  1  includes  them.  (2  Bush,  157;  Ross  v.  Boss,  12» 
Mass.,  267.)  Therefore,  there  is  nothing  in  the  statutes  of  descent 
and  distribution  thnt  militates  against  the  construction  we  have 
given  the  act  under  consideration. 

In  reaching  the  conclusion  that  one,  by  adopting  another,  may* 
make  the  other  his  own  heir,  with  full  capacity  to  inherit  his. 
estate,  and  that  the  children  of  the  adopted  may  also  inherit  frora 
him,  we  do  not  wish  to  be  understood  as  deciding  that  the  adopt- 
ing parent  can  make  the  adopted  child  the  heir  of  other  people, 
so  as  to  entitle  such  t'hild  to  inherit  property  that  does  not  come 
directly  from  the  adopting  parent.  The  case  at  bar  does  not 
Involve  that  question,  and  we  prefer  to  reserve  any  expression  of 
opinion  thereon  unt5il  the  question  actually  arises. 

The  judgment  of  the  lower  court  sustaining  the  demurrer  to  th6 
appellant's  petition  and  amended  jjetition  is  reversed  and  the 
case  i^  remanded,  with  directions  to  overrule  the  same  and  for 
further  proceedings  consistent  with  this  opinion. 


ADAMS  V.  COMMONWEALTH. 

(Filed  September  10,  1887— Not  to  be  reported.)  , 

An  oflSoial  record  of  a  sister  State  heinfir  otfered  In  evidence  in  the  courta 
of  thiR  State  it  must  \ie  presnnif  d  that  the  n^oord  was  made  pursuant  to 
statutory  authority  and  in  aocordance  therewith,  and  that  the  statementa 
therein  are  true. 

A  copy  of  articles  of  incorporation  showing  the  incorporation  of  a  ooui* 
pany  in  aocordance  with  the  laws  of  the  State  of  New  York  being  certified 
and  attests!  by  the  secretary  of  state  of  thnt  Stat^^.  was  properly  admitted 
in  evidence,  although  there  was  no  other  evidence  that  the  statutory  laws  of 
the  State  of  New  York  were  complied  with  or  that  the  laws  authorized  tho* 
Incorporation  of  the  company. 

Baker  and  Kinney  &  Kinney  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  indictment  under  which  the  appellant  was  tried  in  the 
Jefferson  Circuit  Court  and  convicted  and  sentenced  to  a  term  of 
three  years  in  the  penitentiary  of  this  State  charges  him  with 
the  crime  of  embezzling  a  clock,  the  property  of  the  Fowler  Man-^ 
ufacturing  Company,  which  company  was  at  the  time  of  the 
embezzlement  an  incorporated  company  by  the  laws  of  the  State 
of  New  York,  and  that  the  appellant,  at  the  time  of  the 
embezzlement,  was  an  agent  and  servant  of  said  company. 

The  only  ground  relied  on  for  a  reversal  is  that  the  trial  court 
erred  in  admitting  a  certified  copy  of  the  articles  of  incorporation 
of  the  Fowler  Manufacturing  Company  to  be  read  as  evidence. 

The  certified  copy  thus  admitted  as  evidence  is  a  copy  of  the 
record  on  file  in  the  office  of  the  secretary  of  state  of  the  State  ot 
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New  York,  which  shows  that  the  Fowler  Manufacturing  Com-. 
pany  was  incorporated  and  licensed  in  accordance  with  the  laws, 
of  said  State. 

Section  13,  chapter  37  of  the  General  Statuses,  provides  as  fol- 
lows: *' All  recordfs  and  exemplifications  of  the  office  books  kept  in* 
any  public  office  of  the  United  States,  or  of  a  sister  State,  not 
appertaining  to  a  court,  shall  be  evidence  in  this  Statn,  if  attested 
by  the  keeper  of  said  records  or  books  and  the  seal  of  his  office,  if 
there  be  a  seal/' 

The  record  under  consideration  was  certified  and  attested  by 
the  secretary  of  state  in  accordance  with  the  foregoing  require- 
ment. 

But  it  is  contended  that  the  record  is  not  sufficient  evidence 
that  the  statutory  laws  of  the  State  of  New  York  were  complied 
with  by  the  Fowler  Manufacturing  Company,  or  that  the  statutory 
laws  of  the  State  of  New  York  authorized  the  incorporation  of 
said  company. 

The  paper  is  an  official  record  of  a  sister  State,  and  it  must  be- 
presumed  that  the  record  was  made  pursuant  to  statutory  au- 
thority and  in  accordance  therewith,  and  that  the  statements; 
therein  are  true.  > 

The  judgment  is  affirmed. 


McGRATH'S   ADM'R  v.  GRINSTEAD  S  ASSIGNEE. 

(Filed  September  10,  1887— Not  to  be  reported.) 

1.  ConstruotioD  of  oontraot^B— While  it  Is  a  general  rule  governin{i  the  oon- 
structioD  of  contracts  that  meaning  and  effect,  if  poBsible,  must  be  given  to. 
every  part  of  the  contract,  yet  the  rule  of  conRtruction  to  which  all  others, 
are  subordinate  is  to  aroerttkln  and  follow  the  Intention  of  the  parties. 

2.  A  deed  of  as^signment  for  the  benefit  of  creditors,  providing  "that  all- 
such  priorities  and  preferences  as  may  exist  by  law  as  to  any  demand  or- 
debt  shall  be  observed,"  Is  construed  not  to  give  priority  to  a  debt  due  by  the- 
assignor  as  former  executor  to  the  estate  of  bis  testator. 

H.  M.  Buford  for  appellant. 

J.  D.  Hunt  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

When  James  A.  Grinstead  made  an  assignment  for  the  benefit 
of  his  creditors  he,  as  the  former  executor  of  H.  P.  McGrath,  wa^ 
indebted  to  his  estate  in  a  considerable  sum.  In  this  suit  to. 
settle  the  trust  it  is  claimed  that  this  indebtedness,  underaproper 
construction  of  the  deed  of  assignment,  has  priority  over  the 
general  creditors,  and  that  they  are  not  entitled  to  recover 
anything  until  it  is  paid  in  full. 

The  third  clause  of  the  deed  reads  thus: 

•*The  remainder  of  the  proceeds  shall  be  applied  by  said  part,\* 
of  the  second  part  (the  assignee)  to  the  payment  of  all  the  just 
debts  and  liabilities,  then  the  said  proceeds  phall  be  dividecfi 
amongst  the  creditors  of  said  party  of  the  first  part  pro  rata  and: 
in  proportion  to  the  amounts  of  their  respective  debts:  Provided,, 
however.  That  all  such  porperties  and  preferences  as  may  exist  by^ 
law  as  to  anv  demand  or  debt  shall  be  observed  and  obeyed  by^ 
said  party  of  the  second  part  in  the  distribution  of  said  proceeds*, 
and  that  as  to  any  property  which  mav  be  subject  to  any  valici* 
liens  and  encumbrances  the  proceeds  thereof  shall  be  first  devotee^ 
to  the  satisfaction  of  such  liens  or  encumbrances:  And  providetifc 
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farther,  That  as  between  the  debts  owing  by  said  party  of  the  first 
part  individuaJly,  and  such  as  may  be  owing  by  him  as  a  partner, 
the  distribution  of  said  assets  shall  be  made  in  accordance  with 
the  law  of  the  State  of  Kentucky  as  to  such  cases/' 

It  is  somewhat  diffloult  to  state  the  position  of  the  appellant, 
but  as  we  understand  it  he  bases  his  claim  to  priority  solely  upon 
the  language  of  the  first  proviso,  to-wit: 

**  Provided,  however,  That  all  such  priorities  and  preferences  as 
may  exist  by  law  as  to  any  demand  or  debt  shall  be  observed  and 

•obeyed  by  said  party  of  the  second  part  in  the  distribution  of  said 
proceeds,  and  that  as  to  any  property  which  may  be  subject  to 
any  valid  liens  or  encumbrances,  the  proceeds  thereof  shall  be  first 

devoted  to  the  satisfaction  of  such  liens  or  encumbrances/' 

The  argument  in  support  of  it,  .in  brief,  is  that   in   construing  a 

•contract,  meaning  and  effect,  if  possible,  must  be  given  to  every 
part  of  it;  that  the  clause  which  directs  the  observance  of  **dll 
such  priorities  and  preferences  as  may  exist  by  law"  must  have, 
and  should  be  given,  some   distinct  meaning  and   effect,  that  it 

•does  not  mean  or  refer  to  liens  and  encumbrances,  since  they  are 
provided  for  in  the  words  just  succeeding;  and  that  the  only  law 
and  the  only  preference  to  which  it  can  relate  is  that  applicable 
to  and  existing  in  the  case  of  an  insolvent  person,  adjudged  to 
liave  made  an  illegal  preference. 

In  other  words,  that  what  is  commonly  known  as  the  act  of  1856 
Is  the  law  to  which  the  proviso  refers,  ai>d  under  which   a  debt 

•<lue  by  a  debtor  as  an  executor,  administrator,  guardian  'Or 
trustee  is  given  priority,  and  that  the  grantor  had  reference 
thereto  when  he  used  the  words  *' priorities  and  preferences/* 

It  is  quite  common  in  such  instruments,  however,  to  find  not 
only  the  same  idea  repeated,  but  a  statement  of  much  unnecessary 
^natter.  This  probably  arises' from  the  anxious  desire  of  the 
draftsman  to  make  the  statement  plain  beyond  question,  a  swell 
as  a  familiarity  with  old  forms,  which  abound  in  redundancies 
and  repetitions. 

Therefore,  we  find  the  deed  in  question  providing  for  the  pay- 
ment of  the  expenses  of  administering  the  trust,  although  thela'w 
would,  without  such  provision,  have  required  it;  and  after  direc- 
ting a  pro  rata  distribution  among  the  creditors,  it  says:  "And  in 
proportion  to  the  amounts  of  their  respective  debts." 

In  our  opinion  neither  the  grantor  nor  the  draftsman  of  it  had 
in  view  the  distinction  now  insisted  upon  between  preferences 
and  priorities  upon  the  one  hand  and  liens  and  encumbrances 
«pon  the  otber;  but  that  they  were  used  by  way  of  emphasizing 
and  repeating  the  same  idea  then  in  mind,  although  in  point  of 
fact  a  claim  might  have  existed  against  the  grantbr  which  M'ould 
have  been  a  preferred  one  in  law  and  yet  not  a  lien  or  an  encum- 
brance and  not  deriving  its  existence,  either  from  the  fact  that 
the  debtor  had, under  the  act  of  1856,  been  adjudged  insolvent  and 
to  havejnadoan  illegal  preference,  or  from  the  law  governing  the 
distribution  of  the  estates  of  decedents. 

Thus  a  debt  owing  by  the  insolvent  person  to  the  United  States 
has,  by  law,  a  preference.  (Revised  Statutes  of  U.  S.,  section  8466.) 
8o  that  the  words  "priority"  and  "preference"  could  in  fact  have 
been   properly   used    distinctively   from    the     words   "lien"   and 

■^'encumbrance"  without  any  reference  to  a  preference,  under  the 

^ct  of  1856,  by  an  in-solvent  person-. 

Inour  opinion  the  language  supra  \v'as  not  intended  to,  and  did 

«ot,  create  any  "liens'*  or  "encumbrances"    or   "priorities"   or 
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** preferences,"  but  only  relates  to  those  then  existing^  and  such  a». 
the  law  would  say  already  existed  against  the  estate  then  placed 
in  trust.    It  created  no  new  ones,  but  merely  directed  the  observ- 
ance of  existing  ones. 

The  rule  of  construction  to  which  all  others  are   subordinate  Is. 
to  ascertain  and  follow  the  intention  of  the  parties.     The  frequent 
repetition    already   alluded    to   in    su<!h    instruments   renders  it 
Impossible  to  give  a  distinct  legal   meaning •  to   every   clause    or- 
part  of  them.    The  grantor  in  this  instance  first  directed  equality 
of  distribution;  and  then  knowing  that  the  law  gJive  preference  to 
certain    debts,    he    recognized    it   as    to    those    already*  existing- 
against  his  estate.  This  was  in  fact  unhecessary,  but  is  an  almost 
if  not  universal  custom  in  such  cases. 

If  a  distinct  legal  meaning  and  effect  mus*^  be  given  to  every 
part  or  clause  of  such  an  instrument,  then  this  must  be  done  in 
this  inHtance,  as  to  that  providing  that  the  estate  is  to  be  distrib- 
uted  '*in  proportion  to  the  amount  of  their  respective  debts,''  as 
distinguished  from  the  direction  that  it  shall  be  "pro  rata."^ 
This  is  also  true  of  the  provision  requiring  the  payment  of  the 
expenses  attending  the  administering  of  the  trust  because  the  law 
would  have  effectuated  this  in  the  absence  of  .such  direction. 

It  is  apparent  that  the  rule  thus  applied  would  lead  to  endless 
confusion,  and  often  defeat  the  intention  of  the  grantor. 

The  judgment  refusing  payment  in  full  of  the  appellant's  debt 
is  afilrmecl. 


ROBINSON  V.  BLAC^KERBY. 

(Filed  September  13,  1887— Not  to  be  reported.) 

Homestead— A t  the  lime  of  the  creation  of  the  appellee's  liability  to  the. 
apptillaDt  he  was  a  housekeeper  with  a  family,  residing  ou  a  tract  of  land 
owned  hy  him.  He  afterwards  sold  that  phrt  of  the  land  on  which  the  resi- 
dence was  situated  and  removed  to  the  unsold  portion,  upon  which  he  was  . 
residing  with  his  family  when  judgnient  was  rendered  upon  appellant's 
claim  and  execution  Issued  thereon  and  levied  upon  the  land.  Held— That 
appellee  is  entitled  to  a  homestead. 

Hill  &  Alcorn  for  appellant. 

W.  H.  Miller  and  H.  T.  Harris  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  ajjpellee  sold  to  the  appellant  a  lot  of  hogs.  It  turned  out 
that  the  hogs  did  not  belong  to  tlie  appellee. 

The  true  owner  of  the  hogs  instituted  suit  in  tlie  Garrard 
Circuit  Court  against  the  appellant  and  appellee  to  recover  the- 
value  of  the  hogs;  and  judgment  was  rendered  against  them  for 
their  value. 

The  appellant  paid  off  this  judgment,  and  then  instituted  an 
action  in  the  Lincoln  CHrcuit  Court  against  tlie  appellee  for  the 
purpose  of  recovering  judgment  against  the  appellee  for  tlie 
damages  he  sustained,  growing  out  of  said  transaction.  The 
appellant  also  sued  out  an  attachment  against  the  appellee's 
property. 

Before  this  last-named  suit  came  to  trial  the  appellant  and 
appellee  submitted  the  questions  involved  to  Jirbitration.  The 
appellee  executed  to  the  appellant  a  bond    with  *ecurity  that  he^ 
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would  perform  the  award.  The  award  of  the  arbitrators  was 
that  the  appellee  should  pay  to  the  appellant  the  sum  of  $423.54. 
The  appellee  failed  to  pay  the  sum  awarded,  and  the  appellant 
sued  on  the  bond,  which  the  appellee  executed  to  perform  the 
award,  and  obtain  Judgment  thereon.  And  on  the  18th  day  of  May, 
1882,  execution  was  issued  on  the  judgment  and  levied  on  a  small 
tract  of  land  belonging  to  the  appellee,  subject  to  his  right  of 
homestead  therein.  The  land  was  worth  more  than  one  thousand 
dollars,  but  as  the  appeUee''s  homestead  could  not  be  laid  off 
without  greatly  impairing  the  value  of  the  whole  tract,  the  lower 
court  (both  appellant  and  appellee  consenting)  ordered  the  whole 
tract  sold,  anci  on  final  hearing  the  court  allowed  the  appellee,  out 
of  the  purchase  price  of  the  land,  one  thousand  dollars  in  lieu  of 
his  homestead,  and  the  balance  of  the  purchase  money  was 
applied  to  the  discharge  of  a  balance  of  a  debt  which  was  secured 
by  a  mortgage  upon  the  land. 

The  appellant  contends  that  the  lower  court  erred  in  not  first 
aplying  enough  of  tiie  one  thousand  dollars  allotted  to  the 
appellee  in  lieu  of  his  homestead  to  the  payment  of  his  judg- 
m'ent,  interest  and  costs. 

Prior  to  the  creation  of  the  appellee's  liability  to  the  appellant 
he  was  the  owner  of  a  tract  of  land  on  which  he  and  his  family 
lived  and  kept  house.  And  he  sold  all  of  this  land  except  the 
portion  about  which  this  controversy  arose.  His  residence  was 
on  the  portion  sold,  and  he  continued  to  live  on  that  portion  for 
H  short  time  after  the  sale,  when  he,  with  his  family,  moved  on 
the  unsold  portion  and  took  up  his  residence  thereon.  So  at  the 
time  of  the  creation  of  appellee's  liability  to  the  appellant  he 
was  the  ow^ner  of  this  land,  and  a  housekeeper  with  a  family;  and 
at  the  time  the  judgment  was  obtained,  and  the  execution  issued 
thereon,  he,  with  his  family,  lived  on  this  land  as  his  homestead. 

The  foregoing  facts  bring  this  case  within  the  principles 
announced  in  the  case  of  Bennett  v.  Baird,  5  Ky.  Law  Rep., 
686,  wherein  the  claimant's  right  to  a  homestead  was  sus- 
tained. That  case  has  since  been  repeatedly  approved  by  this 
court. 

The  appellant  contends  that  the  purchase  price  of  that  portion 
of  the  land  sold  by  the  appellee  was  more  than  suftlcient  to  pay 
off  the  entire  debt  for  which  the  whole  tract  of  land  was  mort- 
gaged, but  that  he  failed  to  apply  a  sufficiency  of  said  sum  to  the 
full  payment  of  the  mortgage  debt;  and  by  reason  thereof  the 
balance  of  the  mortgage  debt  above  mentioned  remained  a  lien  on 
the  remaining  portion  of  land,  and  that  the  appellee  fraudulently 
withheld  said  money  from  the  payment  of  said  balance,  and 
pocketed  the  same  for  the  purpose  of  defeating  appellant  in  sub- 
jecting any  part  of  said  land  to  tlie  payment  of  his  debt.  It  is 
sufficient  to  say,  in  answer  to  this  charge,  that  the  proof  wholly 
ifails  to  sustain  it.  The  ap!)ellee's  deposition  is  the  only  evidence 
in  the  case,  and  his  evidence  establishes  the  reverse  of  the 
<»harge.  . 

The  judgment  of  the  lower  court  is  attlrmed. 


RATLIFF  V,  FERGUSON. 

(Filed  September  13,  1887.) 

A  sheriff  may  sue  his  deputy  to  recover  taxes  collected  and  withheld  by 
lilm  without  first  having  satisfied  his  bonds  to  the  Commonwealth  and 
county,  and  neither  the  county  nor  the  Commonwealth  is  a  proper  party  to 
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%uoh  an  action,  the  undertaking  of  the  deputy  beins  to  pay  or  account  to 
his  principal. 

Jas.  E.  Stewart  for  appellant. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  his  petition  and  amended  petition  appellant  states  he  was, 
during  tlie  vears  1881  and  1882,  tlie  (jualified  and  acting  sheriff, 
and  also  collector  of  the  State  revenue  and  countv  levy  taxes  for 
Pike  county;  that  during  the  same  period  appellee  was  his  duly 
appointed  and  qualified  deputy,  and  as  such  undertook  and 
agreed  to  collect  the  revenue  and  county  levy  taxes  within  cer- 
tain enumerated  districts  of  the  county,  books  containing  lists 
thereof  being  placed  in  his  hands  for  that  purpose,  and  when 
and  as  collected  to  pay  ov(»r  the  same  to  appellant. 

He  states  that  appellee,  as  deputy  sherin,  did,  during  the  two 
years  mentioned,  actually  collect   such    taxes   to   the   amount  of 

I .  but   though    requested    fias   failed   and    refused  to  pay  or 

account  to  appellant  for  $2,082.84  thereof,  which  is  tlie  sum  left 
in  his  hands  and  appropriated  by  him  to  his  own  use,  after 
deducting  from  the  whole  amounts  "he  so  collected  all  the  proper 
credits.  He  further  states  that  during  the  year  1871  he  was  like- 
wise sheriiT  of  the  county,  and  appellee,  as  his  deputy,  was 
entrusted  with  the  collection  of  taxes,  and  did  collect  a  large 
amount,  $51;^  13,  of  which  he  has  failed  and  refused  to  account  for 
or  pay  over  to  appellant. 

He  files  with  his  petition  an  itemized  account  of  taxes  collected 
by  appellee  as  deputy  sheriff,  and  the  balance  left  in  his  hands 
each  of  the  tliree  years  after  making  proper  deductions,  and  asks 
for  judgment  against  him  therefor. 

To  the  petition  and  amended  petition  a  special  demurrer  was 
filed,  the  grounds  thereof  being:  • 

1st.  That  the  plaintiff  has  not  the  legal  capacity  to  sue  for  the 
subject-matter  in  litigation  set  up  in  the  amended  petition  relat- 
ing to  taxes,  revenues  and  public  dues  for  tlie  year  1881. 

2d.  That  **  there  is  a  defect  of  parties  plaintiff,  both  to  the 
original  and  amended  petition." 

And  it  was  adjudged  that  the  demurrer  to  so  much  of  the  pe- 
tition as  seeks  to  recover  for  taxes  and  dues  for  the  years  1881 
and  1882  be  sustained. 

Though  it  is  not  in  terms  so  decided,  the  effect  of  the  Judgment 
on  tlie  demurrer  was  to  overrule  it  as  to  thjit  part  of  the  petition 
and  amended  petition  which  relates  to  taxes  collected  by  the 
defendant  in  1871.  And  as  the  plaintiff  alleged  he  had  fully  paid 
off  all  the  revenue  and  public  dues  to  the  State  for  that  year  and 
obtained  a  quietus;  but  did  not  make  the  same  averment  in 
respect  to  the  years  1881  and  1882,  we  infer  that  it  was  by  the 
lower  court  deemed  essential  to  maintain  tlie  action  that  the 
plaintiff  first  satisfy  and  discharge  the  revenue  and  county  levy 
bonds  executed  by  himself,  for  we  can  conceive  of  no  other 
possible  obstacle  to  a  recovery  upon  the  facts  stated  by  the  plain- 
tiff in  this  action. 

It  is  to  the  revenue  and  levy  bonds  required  by  law  to  be 
executed  by  the  slieriff,  before  he  enters  upon  the  duties  of  tax 
collector,  that  the  (commonwealth  and  county  must  respectively 
look  for  redress  in  case  of  his  defalcation.  And  as  the  sheriff, 
after  giving  such  ])onds,  may  collect  taxes  with  or  without  the 
aid  of  a  deputy,  it  is  obvious  the  latter  is  not  a  necessary  or 
proper  party  to  the  contract  with  the   C'ommonwealth    or  county, 
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nor  can  he  be  held   liable   for   his   defalcation   in   a  direct  civil 
action  or  proeeedinj?  by  either. 

"Whatever  oblij^ation  to  correct  and  pay  over  taxes  the  deputy 
may  enter  into  is  with  the  principal  sheriff  or  collector.  Conse- 
quently, if  the  lattfjr  can  not  recover  from  him  taxes  collected 
and  illegally  ax)propriated  to  his  own  use,  no  action  can  be  main- 
tained for  such* breach. 

•There  being  no  priority  of  contract  between  the  Commonwealth 
or  county  and  the  deputy  as  such,  nor  any  agreement  on  his  part 
to  pay  taxes  collected  into  either  the  State  or  county  treasury, 
but  his  undertaking  being  to  pay  or  account  to  the  principal, 
neither  the  Commonwealth  nor  the  county  of  Pike  is  a  proper  party 
to  this  action.  Nor  do  we  perceive  tlie  justice  or  sound  policy  of 
requiring  the  sheriff  or  collector  to  first  fully  satisfy  and  discharge 
his  bonds  to  the  Commonwealtli  and  county  before  suing  his 
defaulting  deputy,  for  as  the  ability  of  the  sheriff  or  collector  to 
comply  with  his  contract  may,  and  does,  materially  depend  upon 
the  promptitude  and  good  faith  of  his  deputy,  to  take  from  him 
the  right  to  sue  for  and  recover  taxes  collected  and  withheld  by 
such   deputy  would,  in  numy  cases,  cau^e   his   own   defalcation. 

The  right  of  the  sheriff  or  collector  to  sue  his  deputy  for  a 
failure  to  pay  over  money  collected  by  him  as  such  deputy, ''with- 
out waiting"  to  be  sued  himself,  and  without  having  first  dis- 
charged the  liability,"  has  been  distinctly  recognized  by  this 
court  in  Kouns  v.  Davis,  2  B.  M.,  27S;  Colter  v.  Morgan,  12  B.  M., 
278. 

In  our  opinion  the  facts  stated  by  the  plaintiff  constitut«e  a 
cause  of  action  in  his  favor  alone,  for  the  taxes  alleged  to  have 
been  collected  in  the  years  1S81  and  1882  and  withheld  by  the 
defendant,  and  the  judgment  sustaining  the  demurrer  is  reversed 
and  cause  remanded  for  further  proceedings  consistent  with  thiii. 
opinion. 


RADFORD  V.  COMMONWEALTH. 

(Filed  September  15,  1887— Not  to  be  reported.) 

1.  Evidenoe — A  witness  can  not  be  exninined  upon  a  subject  not  relevant 
to  tli*»  issue  for  the  mere  purpose  of  contradicting  him. 

2.  Prejudicial  errors — A  conrr.  should  not  assume,  in  a  case  involving  life 
or  liberty,  that  incompetent  testimony  has  not  operated  to  the  defendant's 
prejudice.  It  must  clearly  appear  that  the  defendant  has  not  been  preju^ 
diced  hy  such  an  error  in  order  to  authorize  the  court  to  so  hold. 

3.  Self-defense— Under  the  facts  of  this  case  it  was  error  in  Instructing  the 
jury  as  to  the  defendant's  right  of  self  defense  to  add  the  qualification  "be, 
the* said  Radford  <the  accused),  not  being  himself  the  attacking  party/'  and 
also  error  to  so  qualify  the  instruction  as  to  allow  the  right  of  self- defense. 
He  had  the  right  to  act  in  his  own  defense  if  he  believed, and  had  reasonable 
ground  to  believe,  that  the  danger  was  immediate  and  impending  and  "that 
there  was  no  otlier  apparent,  and  safe  means  of  escape." 

No  error  appearing  to  the  pi-ejudice  of  the  appellant's  substantial  lights 
the  judgment  is  affirmed. 

Fen  ton  Sims  and  Jobn  Feland  for  appellant. 

P.  W^.  Hardin  for  appellee. 

Appeal  from    Trigg  Circuit  Court. 

Opinion  of  (be  court  by  Judge  Holt. 

Tbe   appellant,   Miles    O.    Radford,  stands   convicted    of  man-* 
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BlAUffhter  for  the  killing  of  Henry  D.  Johnson.  Unlike,  as  is 
usuaj«  in  such  cases  there  is  not  much  conflict  of.  testimony.  The 
deceased  was  the  tenapt  of  the  accused.  He  had  upon  the  farm 
of  his  landlord  some  corn,  and  was  indebted  to  him  for  rent.  A 
few  days  before  the  killing  he,  with  his  team,  was  passing  by  the 
house  of  the  accused  on  his  way  to  remove  the  corn,  when  the 
latter  stopped  him  and  told  him  that  he  wanted  his  rent  out  of  it. 
Some  conversation  occurred  between  them  about  fighting,  but> 
upon  a  suggestion  from  the  accused  that  they  both  oelonged  to 
the  church, they  agreed  that  a  neighbor  should  settle  it,  and  the 
deceased  turned  back  home. 

The  day  before  the  killing,  but  at  different  times,  each  of  them 
went  to  a  certain  neighbor,  and  he,  at  their  instance,  agreed  to  go 
to  the  farm  the  next  day  and  settle  the  matter  between  them. 

About  sun-up,  however,  the  next  morning  the  deceased,  with 
his  team,  and  In  company  with  his  wife,  was  driving  by  the 
house  of  the  accused,  and  on  his  road  to  get  the  corn.  The  atten- 
tion of  the  appellant  was  called  to  it  by  some  of  his  family,  and, 
as  he  passed  through  the  hall  in  going  out  of  the  house  to  where 
Johnson  was,  he  picked  up  a  gun,  which,  as  the  testimony 
shows,  had  been  lately  brought  to  the  house  by  his  grandson, 
and  which,  as  the  accused  says,  was  there  without  his  knowledge. 
He  testifies  that  he  did  not  take  it  with  any  purpose  of  shooting 
the  deceased,  and  only  upon  the  idea  of  protecting  himself,  if  it 
became  necessary,  from  violence  at  the  hands  of  Johnson,  wha 
was  a  large,  stout  man  in  middle  life,  while  the  accused  was 
crippled  in  his  right  hand,  and  then  seventy-four  years  of  age. 

Upon  getting  out  of  the  house  he  motioned  to  or  told  the 
deceased  to  stop,  and  the  latter  did  so.  Some  conversation  then 
occurred,  the  substance  of  which  was  that  the  deceased  an- 
nounced his  purpose  to  get  the  corn,  while  the  accused  asked  him 
to  secure  him  in  his  rent  or  wait  until  their  neighbor  settled  the 
matter  between  them  as  they  agreed  lie  should  do.  During  this, 
conversation  the  deceased  made  one  or  more  unsuccessful 
attempts  to  get  hold  of  the  gun.  He  adhered  to  his  purpose, 
saying  that  he  had  been  advised  that  he  could  take  all  of  the 
corn,  and  that  he  was  going  to  do  so.  He  then  started  in  his 
wagon  towards  the  corn  field,  the  accused  walking  along  in  front 
of  the  team,  while  the  two  granddaughters  of  the  latttM*,  at  his, 
request,  followed  behind  the  wagon. 

There  is  some  evidence  that  the  accused,  while  on  the  road  to 
the  field,  tried  to  persuade  the  deceased  to  turn  back.  He  says 
that  he  had  no  purpose  in  going  to  the  field  or  in  taking  the  gun 
to  attack  Johnson,  but  to  forbid  him  from  entering  the  field,  and 
then  if  he  still  persisted  in  moving  the  corn  to  go  and  get  an 
attachment  when  he  began  to  do  so. 

When  they  arrived  near  the  field  the  accused  stopped  upon  the 
Bide  of  the  road  while  the  deceased  drove  by  him  and  up  to  the 
cornfield  fence,  handed  tlie  reins  to  his  wife,  and  at  once  jumped 
out  of  the  wtigon,  and  with  his  whip  in  his  hand  started  back 
directly  toward  Radford.  The  latter  warned  him  once  or  more 
not  to  come  any  nearer  to  him,  but  he  persisted,  and  when  within 
seven  or  eight  feet  of  the  accused  he  shot  film. 

There  is  some  evidence  tending  to  show  that  as  Johnson  so 
advanced  he  put  one  hand  behind  him  as  if  to  draw  a  weapon, 
and  the  testimony  shows  that  he  w.as  a  dangcM'ous,  determined 
man. 

A  reversal  is  asked  upon  two  grounds,  and  we  have  stated  the 
evidence  in  substance,  but  Hot  in  detail,  because  it  is  necessary 
to  their  consideration: 

1st.  Because  of  the  introduction  of  incompettent  testimony. 

November  1,  1887—2  ^  '       . 
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2d.  Because  the  jury  were  improperly  instructed. 

Upon  the  crosB-examination  of  the  accused,  and  also  of  his 
granddaughter,  the  Cora  m  on  wealth  was  permitted,  over  the 
objection  of  the  defendant,  to  ask  him  if  the  wife  of  Johnson  did 
not,  just  after  her  husband  was  shot,  go  to  him  and  smear  her 
hands  and  arms  with  his  blood,  and  an  aitirmative  answer  being 
^iven,  the  Commonwealth  then  introduced  the  widow,  who  testi- 
fied that  she  did  not  do  so. 

This  was  an  immaterial  matter,  and  it  is  well  settled  that  a 
\\'itness  can  not  be  examined  upon  a  subject  not  relevant  to  the 
issue  for  the  mere  purpose  of  contradicting  him. 

Mr.  Stark ie  says: 

**  A  witness  is  not  to  be  cross-examined  as  to  every  distinct  col- 
lateral fact  for  the  purpose  of  afterward  impeaching'his  testimony 
by  contradicting  hiju."     (Starkie  on  Evidence,  200.) 

This  rule  is  supported  by  an  unbrokci  line  of  decisions,  among 
-which  are  Nation  v.  People,  6  •  Parker's  Criminal  Reports,  268; 
Hildeburn  v.  Curran,  65  Pa.  St.,  59;  Combs  v.  Winchester,  39  N. 
H.,  IB;  Harper  V.  R.  R.  Co.,  47  Mo.,  567;  Cornelius  v.  Common- 
wealth, 15  B.  M.,  639,  and  Kennedy  v.  Commonwealth,  14  Bush, 
4340. 

The  rule  is  admitted  by  the  able  attorney  general  in  this  case, 
but  it  is  urged  that  the  witnesses  were  otherwise  contradicted  by 
Mrs.  Johnson,  and  that  the  accused'  could  not  have  been  preju- 
<liced  by  the  admission  of  the  testimony. 

A  court  should  not  assume,  in  a  case  involving  life  or  liberty, 
that  incompetent  testimony  has  not  operated  to  the  defeud- 
iant's  prejudice  unless  this  be  clearly  so.  It  is  dangerous  ground 
wpon  which  to  tread,  and  if  it  be  the  least  doubtful  the  line 
«hould  not  be  crossed. 

It  is  true  that  Mrs.  Johnson  contradicted  these  witnesses  in 
some  other  matters,  but  a  careffil  reading  of  the  testimony  shows 
ithat  in  the  main  they  agree  as  to  the  material  facts  of  the  case. 

The  contradicting  witness  was  the  widow  of  the  deceased;  the 
•contradiction  was  of  a  peculiar  character,  and  weU  calculated  to 
<!reate  discredit  and  arouse  feeling.  Under  sutih  circumstances 
■we  can  not  undertake  to  say  that  it  did  not  affect  the  accused 
prejudicially.  Upon  the  contrary,  it  is  reasona1:)ly  probable  that 
it  did,  and  the  action  of  the  trial  court  in  this  respect  was 
erroneous. 

The  third  instruction  given  to  the  jury  reads  thus: 

*' If  the  jury  believe  from  the  eviden^ce  that  at  the  time  the 
accused,  M.  G.  Radford,  shot  and  killed  Henry  D.  Johnson  (if 
he  did  so  shoot  and  kill  him),  he,  the  said  Radford,  not  being 
himself  the  attacking  party  in  said  encounter,  yet  had  reasonable 
gorunds  to  believe,  and  did  in  good  faith  believe,  his  life  was  in 
<ianj<er,  or  that  his  person  was  then  in  danger  of  great  bodily 
harm  from  violence  then  about  to  be  inflicted  on  him  by  said 
Johnson,  then  said  Ttadford,  under  his  ri^ht  of  self-defense,  had 
the  right  to  use  sucli  means  as  w»»re  within  his  power  for  his  own 
protection,  and  this  right  may  even  extend  to  taking  the  life  of 
ills  adversary  when  the  danger,  real  or  apparent,  is  imminent, 
impending,  provided,  liowever,  the  one  so  taking  the  life  of  his 
adversary  has  no  other  safe  means  of  avoiding  such  danger  and 
protecting  his  life  or  person— the  danger  to  one's  person  may  be 
either  real  or  apparent." 

This  instruction  is  erroneous  in  two  respects.  The  qualification 
— '*he,  the  said  Radford  not  l^eing  himself  the  attacking  party"— 
was  both  abstract  and  misleading.  The  jury  may  have  thought 
that  the  mere  taking  of  tlie  gun  along  by  thr  accused  amounted 
to. an  attack  upon  the  deceased;  and  even  if  this  were  true,  yet  the 
jury  might  possibly,  under  the  evidence  and  proper  instructions, 
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liave  believed  that  any  intention  to  UBe  it  upon  Johnson  that  may 
have  existed  in  the  mind  of  the  accused  when  he  left  his  house 
bad  been  abandoned  by  him  before  the  deceased  advanced  upon 
^im  and  he  shot  him. 

The  evidence  does  not  disclose  any  effort,  however,  upon  the 
part  of  Badford  to  use  the  ^un  until  Johnsoa  advanced  upon  him. 
One  was  a  man  six  feet  in  height,  weighing  over  160  pounds, 
"dangerous  and  determined,  and  in  the  prime  of  life,  while  the 
■other  was  a  crippled  old  man.  Under  this  state  of  case  and  the 
Ireoord,  as  presented,  the  word  supra  should  not  have  been 
Inserted  in  the  instruction. 

There  is  testimony  in  the  record  tending  to  support  the  claim 
that  the  act  was  done  in  necessary  self-defense;  and  this  instruc- 
tion only  allowed  the  accused  to  act  in  his  own  defense,  provided 
there  was  no  other  safe  means  of  avoiding  the  danger.  Thelaw  does 
not  thus  limit  this  right.  Such  a  restriction  would  be  far  from 
''* the. perfection  of  human  reason.''  It  would  require  one  believ- 
ing, and  having  reasonable  grounds  to  believe,  that  danger  was 
•apparent  and  impending  to  know  whether  he  could  avoid  it  safely 
otherwise  than  by  injuring  the  adversary.  The  rule,  however, 
is  that  if  one  believes,  and  nas  reasonable  ground  to  believe,  that 
the  danger  to  him  is  immediate  and  impending,  and  that  there 
is  no  other  apparent  and  safe  means  of  escape,  then  he  may  strike 
in  self-defense.     (Coffman  v.  Commonwealth,  1  Bush,  495.) 

The  fifth  instruction  given  to  the  jury  correctly  stated  the  rela- 
tive right  of  landlord  and  tenant,  but  it  was  unnecessary  to  so 
instruct  them  in  this  case,  and  calculated,  perhaps,  to  mislead 
them. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the 
«ause  remanded  for  a  new  trial  consistent  with  this  opinion. 


NEELY  V.  COMMONWEALTH. 

(Filed  September  10,  1887--Not  to  be  reported.) 

No  error  appearing:  to  the  prejudice  of  the  appellant's  substantial  rights 
tbe  judgmiiot  is  affirmed. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  appellant  was  tried  under  an  indictment  for  grand  larceny, 
lound  guilty  and  sentenced  to  confinement  in  the  penitentiary  for 
two  yBars.     From  that  judgment  he  appeals. 

No  bill  of  evidence  accompanies  the  transcript  of  the  record  in 
this  case,  nor  is  there  filed  any  brief  in  behalf  of  appellant, 
showing  the  grounds  upon  which  a  reversal  of  the  judgment  is 
«sked.  And,  as,  after  an  examination  of  the  record,  we  preceive 
no  error  to  the  prejudice  of  appellant's  substantial  rights  in  the 
instructions  of  the  court  given  on  the  trial,  nor  in  any  other 
irespect,  the  judgment  is  afilrmed. 
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SCHNEIDER,  &c.  v.  JACOB,  &u. 

(Filed   September  22,  1887.) 

Dedication  of  streets— Where  the  owner  of  land  adjacent  to  a  city  ezhibU» 
a  map  of  it,  laying  it  out  into  building  lots,  streets  and  alleys,  and  sells  the 
lots  as  bounded  by  such  streets  or  alleys,  this  is  an  immediat/B  dedication  of 
the  streets  and  alleys  to  the  use  of  the  purchaser,  and  to  the  public,  although 
they  have  not  been  actually  opened,  and  where  a  lot  thus  sold  fronts  on  <\ 
street  and  the  deed  calls  for  ihe  street  as  the  boundary,  the  title  passes  to 
the  center  of  the  street,  subject  to  the  right  of  the  public  to  the  use,  and  if ~ 
the  street  is  never  opened  the  purchaser  is  entitled  to  hold  to  the  center  of 
the  strip  of  ground  thus  described  as  a  street 

Brown,  Humphrey  &  Davie,  N.  G.  Rogers  and  J.  W.  MoGee  for- 
appellants. 

John  B.  Raskin  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Prior  to  1837  John  I.  Jacob  and  Garnett  Duncan,  prepai:atory  to 
selling  a  piece  of  land  which  they  owned  adjoining  the  city  of 
Louisville,  laid  the  same  off  into  lots,  streets  and  alleys.  They 
also  prepared  and  recorded,  in  the  county  clerk's  office,  a  map  or 
plat,  which  designated  the  said  lots,  streets  and  alleys.  On  the 
plat  this  piece  of  ground  v>as  called  ** Jacob's  and  Duncan's 
Western  Addition." 

In  this  '* addition"  Main  street  was  laid  off,  which  was  desig- 
nated on  the  map  as  running  east  and  west.  And  Twenty-fourth, 
Twenty-flfth  and  Twenty-sixth  streets  were  laid  off  and  designa- 
ted on  the  map  as  intersecting  Main  street,  and  running  north  and 
south. 

On  the  28th  of  October,  1837,  Jacob  and  Duncan  sold,  by  deed 
duly  acknowledged  and  recorded,  to  Jacob  Marcell  a* lot  of 
ground,  which  the  deed  describes  as  lying  on  the  east  side  of 
Twenty-sixth  street,  and  bounded  by  Main  and  Twenty-sixth 
streets  and  an  alley. 

On  the  14th  of  October,  1837,  Jacob  and  Duncan  sold,  by  deed 
duly  acknowledged  and  recorded,  another  lot  of  ground,* which 
w^as  included  in  their  plat,  to  Jacob  Marcell.  This  lot  of  ground 
is  described  in  the  deed  as  lying  on  the  east  side  of  Twenty-sixth 
street,  and  bounded  by  Main  and  Twenty-sixth  streets  and  an 
alley.  There  was  no  reservation  in  either  deed  of  Twenty-sixth 
street  or  the  alley. 

A  portion  of  the  appellants  own  tliese  lots  by  a  regular  deriva- 
tion of  title  from  the  original  vendee,  Marcell,  and  the  boundaries 
of  the  lots  in  each  conveyance  are  the  same  as  those  given  in  the 
<leeds  from  Jacob  and  Dimcan  to  Marcell. 

In  1836  Jacob  and  Duncan  sold,  by  deed  which  was  duly 
acknowledged  and  recorded,  a  parcel  of  ground  abutting  on 
Twenty-sixth  street  and  lying  south  of  that  sold  to  Marcell.  In 
this  deed  Jacob  and  Duncan  reserved  Twenty-sixth  street.  The 
vendee,  failing  to  pay  for  this  parcel  of  ground,  Jacob*  purchased 
it  at  conmiissioner's  sale  for  the  satistaction  of  the  purchase 
money.  And  this  property  having  been  allotted  to  some  of 
Jacob's  devisees  in  a  division  of  his  property,  said  devisees  sold 
the  same  to  F.  and  John  Bogens,  a  portion  of  the  appellants.  In 
their  deeds  of  conveyance  the  property  is  described  as  being- 
bounded  by  Twenty-sixth  street.  But  Twenty-sixth  street  is  not. 
reserved  in  either  of  said  deeds. 
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Many  years  after  said  conveyances  by  Jacob  and  Puncan  the 
^ity  of  Louisville,  said  ** addition''  having  become  a  part  of  the 
-city,  opened  a  street,  which  was  designated  as  Twenty-sixth 
«treet,  west  of  the  strip  of  ground  designated  on  the  Jacob  and 
Duncan  map  as  Twenty-sixth  street.  The  strip  of  ground,  which 
was  designated  on  the  Jacob  and  Duncan  plat  as  Twenty-sixth 
street,  was  never  opened  and  used  as  a  public  street. 

The  appellee  instituted  suit  in  the  court  below  against  the 
Appellants  for  the  purpose  of  recovering  the  strip  of  ground  desig- 
nated on  the  Jatfob  and  Duncan  plat  as  Twenty-sixth  street.  The 
appellants  contested  the  appellees'  right  to  the  strip  upon  the 
ground  that,  by  virtue  of  the  conveyances  above  mentioned,  they 
owned  to  the  center  of  said  street. 

The  lower  court  decided  in  favor  of  the  appellees.  The  appel- 
lants have  appealed  to  this  court. 

The  appellants  resist  the  appellees'  claim  to  the  strip  of  ground 
in  controversy  upon  the  ground  that,  by  the  act  of  dividing  said 
parcel  of  ground  into  lots,  streets  and  alleys,  adjoining  the  city 
of  Louisville,  with  a  view  of  making  the  same  a  part  of  the  city 
of  Louisville,  and  then  selling  the  lots  to  purchasers,  referring  in 
the  deeds  made  to  them  to  the  streets  and  alleys  thus  laid 
•off,  and  making  them  the  boundary  of  the  lots  thus  sold  and 
conveyed,  Jacob  and  Duncan  dedicated  the  streets  and  alleys  to 
the  use  of  the  purchasers  and  the  public. 

It  is  well  settled  that  where  the  owner  of  land  lays  out  and 
■establishes  a  town  with  various  plots  of  spare  ground,  such  as 
streets  and  alleys,  and  sells  lots  with  clear  reference  to  that  plan, 
he  thereby  conclusively  dedicates  such  streets  and  nlleys  to  the 
use  of  the  purchasers  and  the  public.  The  owner,  by  his  plat  of 
the  town,  which  defines  the  streets  and  alleys,  and  by  his  deeds 
of  conveyance  to  the  purchasers,  which  call  for  these  streets  and 
alleys  as  bound:i.ries  to  the  lots  sold,  covenants  with  the  pur- 
chasers that  the  streets  and  alleys  are  dedicated  to  their  use  and 
that  of  the  public.  (Rowan  v.  Town  of  Portland,  8  B.  Mon.,  232 
and  237;  Wickliffe  v.  City  of  Lexington,  11  B.  Mon.,  163.) 

And  the  principle  is  also  well  settled  that  where  the  owner  of 
land  lays  the  same  out  into  building  lots,  streets  and  alleys,  and 
exhibits  a  map  of  it,  which  defines  the  lots,  streets  and  alleys, 
though  the  streets  and  alleys  are  not  yet  actually  opened,  and 
sells  the  lots  as  bounded  by  such  street  or  alley,  this  is  an  imme- 
diate dedication  of  such  street  or  alley  to  the  use  of  the  pur 
chaser  and  to  the  public.  (Notes  to  Dovaston  v.  Payne,  Smith's 
Leading  Cases,  volume  2,  part  1,  8th  edition,  page  16(),  and 
cases  there  cited.) 

These  principles  apply  primarily  in  the  interest  of  purchasers 
Of  lots,  who  invest  their  money  upon  the  faith  of  the  assurances 
of  the  seller  that  the  streets  and  alleys,  which  are  defined  in  the 
plat  or  map,  and  which  are  called  for  in  the  deeds  of  convey- 
ance, are  dedicated  to  the  use  of  the  purchasers  and  to  the  public. 
'The  purchasers  invest  their  money  with  the  assurance  that  they 
shall  have  all  of  the  advantages  arising  from  Ihe  streets  and 
alleys,  as  defined  and  dedicated  in  the  plat,  or  plan  of  the  newly- 
created  town,  and  that  these  streets  and  alleys,  as  soon  as  lots  are 
purchased,  with  clear  reference  to  them,  become  irrevocably 
dedicated  not  only  to  the  personal  convenience  and  necessities 
5of  the  purchasers,  but  to  the  use  of  the  public.  And  although 
"these  streets  and  alleys  may  not  be  actually  opened  by  the  au- 
thority of  the  city  or  town,  although  they  niay  be  repudiated  as 
public  thoroughfares  by  the  city,  as  in  this  case,  and  different 
Streets  and  alleys  opened  up  in  their  stead,  yet  the  purchasers  of 
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the  lot8,  with  clear  reference  to  the  streets  and  alleys,  as  definedT 
in  the  map  or  plan,  are  entitled,  as  between  them  and  the  sellerv 
to  the  benefits  of  the  dedication.  The  seller,  for  a  valuable  consid^ 
eration,  so  covenanted  with  the  purchasers,  and  by  that  covenant 
the  seller  is  irrevocably  bound,  and  no  subsequent  action  of  tbe^ 
town  or  city,  which  frustrates  the  plan  of  dedication,  can  relieve 
the  seller  of  his  covenant  to  the  ijurchasers.  Therefore,  the  fact 
that  the  city  of  Louisville,  many  years  after  the  sale  of  said  lots, 
and  the  dedication  of  said  street,  located  Twenty-sixth  street  at- 
a  different  place  from  that  indicated  by  the  Jacob  and  Duncan 
map,  whereby  the  same  was  never  brought  into  use  as  a  publio 
street,  can  furnish  no  legal  grounds  for  disregarding  Jacob's  and 
Duncan's  covenant  with  the  purchasers  of  the  lots. 

Having  seen  that  the  strip  of  ground  in  controversy  was  dedi^ 
cated  i)v  Jacob  and  Duncan  to  the  use  of  the  purchasers  of  the- 
lots  ana  the  public,  and  that,  so  far  as  the  public  is  concerned, 
said  strip  of  ground  has  been  abandoned  as  a  thoroughfare,  it 
remains  to  be  determined  whether  the  appellants  are  entitled  to- 
any  of  the  strip.     Thoy  plaim  one-half  of  it. 

Where  land,  as  in  this  case,  is  laid  out  in  town  lots  with  streets, 
and  alleys,  and  the  owner  sells  a  lot  which  fronts  on  a  street  and 
the  deed  calls  for  the  street  as  the  front  boundary  of  the  lot,  aft 
in  this  case,  he  receives  a  fyll  cr»nsiderat;on  for  the  street  in  the 
increased  value  of  the  lot.  The  purchaser  of  the  lot  doubtless: 
would  not  have  purchased  it  but  for  the  usual  benefits  of  the- 
streiet;  he,  therefore,  pays  an  increased  price  for  the  lot.  He  pur- 
chases the  lot  with  the  understanding  that  he  may  build  houses 
fronting  on  tlie  street,  with  windows,  doors  and  doorsteps,  and 
that  the  doorsteps  may  extend  beyond  the  line  of  the  street;  also- 
that  he  may  construct  vaults  below  the  surface  of  the  street.  And 
vaults,  in  cities  of  considerable  size,  are  nearly  always  oon-r^ 
structed  under  the  side-walks,  and  are  sometimes  extended  to  the^ 
center  of  the  street.  Their  construction  as  depositaries  for  fuel 
and  other  necessaries  is  highly  necessary.  Shade  trees,  posts, 
awnings,  etc..  are  also  necessary  protections  and  conveniences. 
If  the  grantor  held  a  property  right  in  tlie  street  up  to  the  divid- 
ing line  between  the  street  and  the  lot  he  could  deprive  his 
vendee  of  the  right  of  ingress  from  the  streets  into  his  house  and^ 
exit  from  it,  and  of  light  and  air,  and  of  planting  shade  trees, 
and  erecting  posts  and  awnings,  and  of  constructing  vaults.  la 
other  words,  if  the  vendor  retained  the  right  of  property  in  the 
street  up  to  the  dividing  line  between  the  lot  and  the  street  he- 
might  prohibit  the  erection  or  construction  of  any  of  these  neces* 
sary  improvements,  and  thereby  render  the  lot  valueless  to  the- 
purchaser.  Suppose  that  the  street  belonged  to  the  original 
grantor,  and  that  it  is  vacated  as  a  public  thoroughfare,  he  is 
then  the  owner  of  a  strip  of  ground  just  the  width  of  the  street, 
and  which  may  be  several  miles  bong,  and  he  ha-s  no  access  to  it 
except  at  each  end.  This  would  certainly  be  a  description  of 
property  that  it  is  not  probable  that  either  party  contemplated  aa 
remaining  in  the  grantor.  On  the  one  hand  he  is  hedged  in  by 
the  adjacent  lot  owners;  on  the  other  he  destroys  a  reasonable  use- 
of  their  property.  Nothing  could  come  of  this  state  of  things  but 
mutual  annoyance  and  inconvenience.  For  these  reasons  the- 
correct  rule  seems  to  be  that  where  the  lot  fronts  on  a  street, 
and  the  deed  calls  for  the  street  as  the  boundary,  the  title  passea 
to  the  center  of  the  street,  subject  to  the  right  of  public  use.  The- 
street,  in  such  a  case,  is  regarded  as  a  single  line;  and  as  a  single^ 
line  it  becomes  a  boundary  of  the  lot.  It  is  as  a  tree  or  a  rook 
Which  is  called  for  as  a  boundary.    And   where   a  tree  or  rook  !& 
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called  for  as  a  boundary,  the  terminus  of  the  line  is,  ordinarily, 
the  center  of  the  tree  or  rock,  unless  the  vendor's  title  to  the 
property  conveyed  extends  only  to  the  edge  of  the  tree  or  rock. 
And  in  the  same  manner  the  street  is  a  monumental  boundarv; 
and  if  the  vendor  holds  the  title  to  the  street  he  conveys  to  tfie- 
center  thereof  as  the  dividing?  line.  The  fact  that  the  description, 
only  brings  the  lot  to  the  edge  of  the  street  can  make  no  differ- 
ence, for  the  description  which  thus  brings  the  lot  to  the  edge  of 
the  street  must  be  merely  understopd  as  specifying  the  land  that, 
the  purchaser  may  hold  and  use  as  exclusively  his  own,  and  as. 
defining  the  line  at  which  the  public  easement  begins,  the  pur- 
chaser owning,  subject  to  that  easement,  to  the  center  of  the' 
street.     (Taul  v.  Carver,  26  Penn.  St.,  293.) 

Brizzalaro  v.  Senour  and  Noonan,  6  Ky.  Law  Rep.,  253.  does 
not  conflict  with  the  position  taken  in  this  case.  In  tha<  case* 
Arnold  executed  to  Barbaro  a  conveyance   to   a   certain   lot  of 

f:round  in  the  city  of  Covington.  The  deed  designated  one  of  the- 
ines  as  follows:  *' Thence  northwardly,  with  east  line  of  said 
bridge  company,  65  feet  to  a  ten  foot  alley  (whiph  extends  from 
the  eastl  ine  of  the  said  bridge  property  to  Gret^nup  street,  run- 
ning parallel  with  said  Second  street)  eastwardly,  &c.''  After- 
wards Arnold  conveyed  to  Mrs.  Boyd  the  adjoining  property, 
including  the  alley.  The  testimony  showed  that  at  the  date  of 
these  conveyances  "no  such  alley  had  been  laid  out  on  the 
ground."  Nor  was  it  indicated  by  any  plat  or  map  or  survey 
made  by  Arnold  or  any  one  else.  Therefore,  this  court  held,  flrst, 
that  the  recitals  in  the  conveyance  did  not  amount  to  a  dedica- 
tion of  the  alley,  nor  did  they  amount  to  a  grant;  second,  that  a.s 
between  Arnold  and  his  vendee,  the  recitals  in  the  conveyance 
would  estop  Arnold  and  his  privies  from  denying  the  existence- 
of  the  alley;  and,  third,  tliat  in  the  absence  of  such  privity  of  title 
the  doctrine  of  estoppel  did  not  apply. 

Wilkins  v.  Barner,  2  Ky.  Law  Rep.,  20,  is  also  relied  on  by 
the  appellees.  In  that  case  the  appellee  justified  his  entry  upon 
the  appellant's  land  upon  the  groun«l  that  thr  land  was  a'  public- 
highway.  The  court  held  in  that  case  that  in  order  to  constitute 
a  dedicition  of  a  road  or  street  to  the  public  use  the  road  or 
street  must  be  accepted  by  the  county  court  or  town  upon  their 
records  or  by  the  continued  use  and  recounition  of  tlie  ground  a» 
a  public  highway  for  such  a  length  of  time  as  would  imply  an 
acceptance."  So  there  is  nothing  in  this  case  that  conflicts  with 
the  principles  announced  in  the  ca^so  at  bar. 

The  judgment  of  the  lower  court  is  reversed,  with  directions  to 
dismiss  the  appellee's  action. 


LUKER  V.  COMMONWEALTH. 

(Filed  September  22,  1887— Not  to  be  reported.) 

1.  In  order  to  niftke  dying  declaration 8  competent  evidence  of  the  act  of 
kllliniz  And  of  the  identity  of  the  cuilty  party,  it  is  not  essential  that  them 
should  be  no  other  testimony  relating  thereto. 

In  thla  case  the  statement  of  the  deceased,  that  the  accused  shot  him,  wa» 
not  a  mere  expression  of  opinion,  and  was  compi^tent  although  there  was  no 
other  testimony  relating  to  the  identity  of  the  guilty  party. 

2.  Dying  declarations  should  be  restricted  to  the  act  of  killing  and  the- 
clroumstanceH  immediately  attending  it  and  forming  a  part  of  the  res  gestae. 

iDJbhis  case  the  statement  of  the  deceased  that  he  and  the  accused  "had  no 
faas^  was  evidently  Intended  to  relate  to  the  time  and  place  he  was  shot. 
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and  was  rather  beneficial  than  otherwifle  to  the  aooufled,  as  it  bad  the  effeot 
to  neiratlve  the  existence  of  malice  which  the  Commonwealth  attempted  to 
show  by  other  witnesses. 

8.  Prejudicial  errors-r Although  it  is  unusual  and  somewhat  informal  for 
a  jury  to  indicate  in  their  verdict  upon  what  hvpothesis  they  find  the  ac- 
cused guilty,  still  their  statement  thus  made  will  be  considered  for  the  pur- 
pose of  determining  whether  or  not  an  error  in  the  admission  of  testimony 
was  prejudicial. 

In  this  case  a  witness  for  the  Commonwealth  was  permitted  to  st«te  that 
an  uncle  of  the  accmted  refused  to  lend  his  horse  to  a  brother  of  the  deceased 
to  ride  for  a^jbysician.  Held— That  while  the  testimony  may  have  author- 
ized the  inference  of  malice  and  of  previous  design,  and  may  have  been 
regarded  as  tending  to  show  that  the  accused  fired  the  shot;,  It  was  not  proju- 
dicial  bpcause,  it  the  first  place,  it  is  stated  in  the  verdict  of  the  jury  that 
they  find  him  guilty  of  manslaughter,  "according  to  the  fifth  instruction,** 
by  which  the  jury  was  charged  to  find  him  guilty  if  they  believed  he  reck- 
lessly fired  his  pistol  into  the  crowd  t  and.  In  rhe  second  place,  the  evidence 
places  it  beyond  question  that  appellant  did  the  shooting,  and  there  is  on 
Intimation  in  the  record  that  any  other  person  did  it. 

4.  There  must  be  an  objection  made  to  evidence  at  the  time  it  is  given,  or 
a  motion  made  to  exclude  it,  and  a  ruling  and  decision  by  the  lower  court 
to  enable  this  court  to  pass  upon  the  question. 

W.  O.  Bradley,*  W.  R.  Ramsey  and  R.  L.  Ewell  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  homicide  of  which  appellant  was  convicted  occurred  at 
night,  during  a  mock  serenade  of  a  newly-married  couple,  in 
which  he,  the  deceased,  and  others  participated,  at  the  house  of 
a  neighbor,  around  which  the  party  were  marching. 

The  first  ground  relied  on  for  reversal  is  that  the  statements  of 
the  deceased,  in  regard  to  the  killing,  were  admitted  as  evidence. 
The  witness  who  testified  to  them  was  his  father,  and  his  evidence 
on  the  subject  is  as  follows:  **I  asked  him,''  the  deceased,  *Mf  he 
was  mucli  hurt?  He  said 'I  am  killed.'  Asked  him  if  he  knew 
who  did  it?  Said  'yes;  Charlie  Luker.'  Said  they  had  no  fuss.'' 
An  indispensable  condition  of  the  admission  of  dying  declarations 
as  evidence  is  that  they  were  made  by  the  deceased  with  a  full 
consciousness  of  approaching  death.  That  condition,  it  seems  to 
us,  existed  in  this  case,  for  not  only  was  the  wound  given  the 
deceased  a  mortal  one,  but  he  realized  the  fact  and  saia  he  was 
killed. 

It  is  also  a  rule  that  dying  declarations  are  only  admissible  in 
-evidence  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of  the 
declaration;  and  that  such  evidence  should  be  admitted  only  upon 
grounds  of  necessity  and  public  policy,  and  be  restricted  to  the 
act  of  killing  and  the  circumstances  immediately  attending  it  and 
torming  a  part  of  the  res  gestae.  (Leiber  v.  Commonwealth,  9 
Bush,  12;  Collins  v.  Commonwealth,  12  Bush,  271.) 

In  the  Leiber  case  the  declarations  of  the  deceased  wete  held 
incompetent,  so  far  as  *' they  purported  to  disclose  former  and 
distinct  transactions  not  relating  to  the  particular  facts  constitu- 
ting the  subject-matter  of  the  charge,  or  the  identification  of  the 
defendant,  but  from  w^hich  the  jury  might  have  inferred  the 
existence  of  malice  on  the  part  of  the  appellant  towards  the 
deceased."  « 
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In  the  Collins  case  the  declarations  were  in  substance  *'that 
Michael  Collins  killed  me  and  killed  me  for  nothing/'  and  ''I 
never  carried  anything  to  hurt  any  one.'' 

It  was  there  held  that  the  statement  that  Collins  killed  the 
deceased  '*for  nothing"  was  but  the  expression  of  an  opinion,  and 
■clearly  inadmissible,  and  that  the  statement  that  the  deceased 
"bad  never  carried  anything  to  hurt  any  one"  did  not  relate 
•directly  to  the  act  of  killing,  and  was  not  a  circumstance  imme- 
diately connected  with  it.  It  was  thus  held  that  each  statement 
•was  incompetent,  and  tended  to  prejudice  the  rights  of  the  accused. 

In  this  case  the  statement  of  the  deceased  related  directly  to 
the  act  of  killing,  for  it  was  that  tlie  appellant  killed  him;  and 
the  other  statement,  tha,t  they  had  no  fuss,  was  obviously  intended 
by  the  deceased  to  relate  to  the  tim-i-  and  place  he  was  shot,  and 
-could  not  be  fairly  understood  otherwise,  and  was  rather  benefi- 
cial than  otherwise  to  the  accused,  for  it  had  the  effect  to  negative 
the  existence  of  malice  which  the  Commonwealth  made  an  effort 
to  show    by  other  witnesses,  and  to  some  extent  did  show. 

It  is,  however,  argued  that  inasmuch  as  other  evidence  in  the 
case  shows  the  accused  was,  at  the  time  of  the  fatal  shot, 
marching  immediately  in  rear  of  the  deceased,  the  latter  could 
not  know  it  as  a  fact,  and  his  statement  that  the  accused  shot 
him  was  merely  an  expression  of  opinion,  and  consecxuently 
incompetent  as  evidence. 

To  give  weight  to  this  argument  we  have  not  only  to  assume 
that,  though  but  a  few  feet  from  the  accused,  the  deceafsed  did 
not  use  his  sense  of  hearing  to  detect  the  sound  of  the  pistol,  nor 
at  any  time  turn  his  head  to  see  what  was  going  on  behind  him, 
but  torture  the  explicit  and  emphatic  declaration  that  the  accused 
"Shot  him  into  a  mere  expression  of  opinion  by  the  deceased. 

We  do  not  understand  the  rule  to  have  been  heretofore  so 
interpreted  and  applied  by  this  court  as  to  make  dying  declara- 
tions competent  evidence  of  the  act  of  killing  and  identity  of  the 
guilty  party,  only  where  there  is  no  other  testimony  relating 
thereto,  nor  do  we  perceive  any  reason  for  such  restriction,  for  it 
often  occurs  that  the  testimony  of  living  witnesses  is  contradicted 
and  discredited  as  was  attempted  in  this  case. 

It  appears  one  of  the  witnesses  for  the  Commonwealth  stated 
that  Bill  Lee,  an  uncle  of  the  accused,  refused  to  loan  his  horse 
to  a  brother  of  the  deceased  to  ride  for  a  physician.  And  it  is 
tsontended  this  evidence  tended,  and  the  obiectof  it  was,  to  show 
that  Lee  did  not  wish  the  wounded  man  relieved,  or  that  he  kept 
the  horse  for  his  nephew  to  escape  upon. 

There  might  be,  ordinarily,  an  inference  of  malice  and  of  pre- 
vious design  to  take  the  life  of  the  deceased,  drawn  from  such 
occurrence,  and  the  evidence  may  have  bc3en  regarded  as  tending 
to  show  the  accused  fired  the  shot,  but  we  do  not  think  the 
evidence  in  this  case  did  or  could,  to  any  extent,  have  prejudiced 
the  accused,  for,  in  the  first  place,  it  is  stated  in  the  verdict  of 
the  jury  that  they  find  him  guilty  of  inanslaughter.  according  to 
the  fifth  instruction,  by  which  the  jury  was  charged  to  find  him 
guilty  if  they  believed  he  intentionally,  wantonly  and  carelessly 
»nd  recklessly  fired  his  pistol  into  the  crowd. 

Though  it  is  unusual  and  somewhat  infonnal  for  a  jury  to 
Indicate  in  their  verdict  upon  what  hypothesis  they  find  the 
Bocused  guilty,  still  their  own  statement,  thus  made,  shows  they 
did  not  believe  the  shooting  was  done  in  pursuance  of  previous 
design  or  from  malice.  In  the  second  place,  we  think  the  evi- 
dence in  this  case  places  it  beyond  question   that  appellant  did 
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the  shooting,  and  there  is  no  suggestion  or   intimation  anywhere 
in  the  record  that  any  other  person  did  it. 

The  competency  of  the  evidence  now  objected  to  does  not 
appear  to  have  been  passed  on  by  the  court,  nor  the  objection 
made  to  it  at  the  time.  As  has  been  held  by  this  court,  there 
must  be  an  objection  to  evidence  made  at  the  time  it  is  given,  or 
a  motion  made  to  exclude  it,  and  a  ruling  and  decision  by  the 
lower  court  to  enable  this  court  to  pass  upon  the  question. 

After  a  careful  examination  of  the  record  we  perceive  no  error 
to  the  prejudice  of  the  rights  of  appellant,  and  the   judgment  is^* 
therefore,  affirmed. 


KELLAR,  &c.  V    STANLEY,  Ac. 

(Filed  October  29,  1887.) 

flD  ovprruliiig  a  petition  for  rehearing,  flled  by  counsel  for  appellants,  ths 
oourt  Rui)8titute(l  the  opinion  now  published  for  the  original  opinion,  deliv- 
ered June  7,  1887.] 

1.  An  action  is  not  comiiienoed  until  a  sumuions  is  issued  or  a  warnin^^ 
order  is.mAde. 

2.  An  attachment  issued  before  a  summons  is  issued  or  a  warning  order  ia 
made  is  void,  and  confers  upon  the  court  no  jurisdiction  to  sell  the  land  of 
defendants  constructively  summoned  after  it  is  issued. 

8.  A  summons  to  be  valid  must  name  the  defendants  to  lie  summoned, 
therefore,  a  writ  commanding  the  officer  to  summons  "the  unlcuown  chil- 
dren" of  certain  persons  is  not  a  valid  summcins,  and  the  issual  of  suoh  a 
process  does  not  have  the  effect  to  commence  the  action. 

4.  A  purchaser  pendente  lite  is  always  treated  as  a  purchaser  with  notice, 
and  is,  therefore,  not  a  purchaser  in  good  faith. 

5.  Lis  pendens — Property  obtained  l)y  the  plaintiff  In  an  action  against  a 
defendant  constructively  summoned  can  not,  in  contemplation  of  section  417 
of  the  Code,  be  regarded  the  subject  uf  pending  litigation  until  such  defend^ 
ant  has  entered  his  appearance  and  moved  for  a  retrial  of  the  action,  and 
consequently  another  person  may,  before  that  is  done,  buy  it  of  the  plaintiff 
and  be  a  purchaser  in  good  faith. 

6.  PJstoppel— One  can  not  question  the  validity  of  a  will  under  which  he 
claims. 

7.  Action  to  quiet  title— Identification  of  property— The  defendant  in  an 
action  to  set  aside  an  att4ichmenr  sale  and  deeds  made  by  the  pui-ohaser  ta 
his  vendees,  and  to  quiet  the  p'aintiff's  title,  Can  not  defeat  the  action  upon 
the  ground  that  the  property  is  not  suffiMiently  identifled,  it  being  described 
in  a  deed  filed,  in  the  return  of  ihe  ollicer  upon  the  attachment  and  in  ths 
judgment  for  its  sale. 

8.  Limitation— The  owner  of  the  fee  in  remainder  may  maintain  an  action 
against  the  life  tenant  to  quiet  his  title  at  any  time  liefore  the  termination 
of  the  life  estate.  Liniitation  does  not  run  against  the  remainderman  durr 
ing  the  existence  of  the  particular  estate. 

9.  Same — An  action  to  set  aside  a  judgment  upon  the  ground  that  it  waa 
fraudulently  pnxjured  is  barred  aft^^r  the  lapse  of  ten  years  from  the  rendi- 
tion of  the  judgment,  regardless  of  the  time  when  the  fraud  was  discovered^ 

C.  B.  Seymour  and  Young  &  Trabue  for  appellants. 

John  Stites,  Lane  &  Burnett  and  F.  T.  Fox  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 
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Opinion  of  the  court  by  Judge  Lewis. 

By  will  admitted  to  record  in  1843,  in  the  State  of  MisBlsRippi^ 
and  subsequently  recorded  in  the  Jefferson  County  Court  clerk's 
office,  William  Cotton  devised  to  Mary  Bryant,  for  life,  remainder- 
in  fee  to  her  children,  the  lot  of  land  in  controversy  situated  ia 
the  city  of  Louisville. 

In  18i7  Mary  Bryant,  her  husband  joining  in  the  deed,  conveyed 
her  interest  in  the  Jot  to  Henning,  who  conveyed  the  same  to 
Delph;  and  in  1846  the  latter  conveyed  the  same  interest  ta 
Micnael  Fillion,  there  being  in  the  deed  to  him  the  following 
recital:  "The  estate  hereby  conveyed  being  an  estate  for  life  of' 
Mary  Bryant  and  no  more."  (Will  book  No.  3,  page 357,  Cotton  ta, 
Bryant,  and  book  68,  Bryant  and  wife  to  Henning,  and  book  69» 
Henning  to  Delph.) 

February—,  1863,  Fillion  filed  in  the  Louisville  Chancery  Court 
a  petition  in  equity  against  *'the  unknown  children  of  Mary 
Bryant  and  Charles  Bryant,  her  husband,''  asking  judgment  for 
an  alleged  debt  against  them  and  the  enforcement  of  a  pretended 
lien  on  the  lot  to  satisfy  it. 

He  stated  in  the  petition  the  lot  in  question  had  been  devised 
by  William  Cotton  in  the  manner  mentioned;  that  he  had  paid  for 
Mary  Bryant  and  her  children,  at  her  request,  the  sum  of  $129.02- 
State  and  city  taxes  thereon,  and  for  curbing  and  paving  in  front 
of  it,  whereby  a  lien  thereon  was  created,  but  concealed  from 
the  court  the  fact  he  was  the  owner  of  the  life  estate  therein  and 
his  own  consequent  liability  for  the  taxes  and  assessments. 

February  27,  1863,  the  clerk  of  the  court  attempted  to  issue  a. 
summons  against  the  defendants  directed  to  the  marshal  of  the 
Louisville  Chancery  Court,  and  on  the  samo  day  issued,  or 
attempted  to  issue,  an  order  of  attachment  upon  the  property  of 
the  defendant  directed  to  the  same  officer. 

February  28,  1863,  the  olHcer  made  return  on  the  order  of  attach- 
ment that' he  had  executed  it  by  delivering  a  copy  of  the  same^ 
to  the  **  tenant  in  possession,  and  by  attaching  a  lot  of  ground  oi> 
north  side  of  Walnut  street,  26^4  front,  extending  back  same, 
w^dth  to  alley,  being  same  property  devised  by  ('otton  to  Mary- 
Bryant  for  life  and  to  her  children,  by  will  recorded  in  will  book 
3,  page  357." 

March  6,  1863,  upon  proof  made  in  open  court  that  ** Charles 
Bryant  -ind  Mary  Bryant,  children  and  heirs  of  Mary  Bryant, 
party  defendant  hereto,  are  nonresidents  of  this  State,"  an  order 
of  warnijig  was  made,  and  June  26,  1863,  judgment  was  rendered 
in  that  action  for  a  sale  of  the  whole  estate  in  the  lotas  well  as  the 
interest  of  the  plaintiff  himself,  though  not  so  specially  recited 
as  of  the  children  of  Mary  Bryant,  in  order  to  satisfy  tlie  alleged 
debt  and  costs.  And  the  sale  having  been  made  was.  October  16, 
1863,  confirmed  and  the  deed  directed  to  be  made  to  the  plaintiff, 
who  WHS  the  purchaser. 

But  it  appears  that  in  1868,  within  f\\e  years  from  rendition  of 
the  judgment,  there  was  the  following  proceeding:  "C'ame  the^ 
defendants,  C-harles  and  Mary  Bryant,  Mary  B.,  Sarah  A.  and 
John  W.  Bryant,  by  counsel,  and  filed  their  answer  herein  with 
notice  executed  on  the  plaintiff,  and  said  defendants  moved  the 
court  to  retry  the  case."  It  further  appears  that  at  the  same^ 
time  the  defendants  executed  and  filed  the  bond  for  costs  required* 
in  such  cases. 

With  their  answer  they  filed  written  evidence   of   title,  and  the 
Beveral  conveyances  by  which  the  plaintiff  had  become,  and  was^ 
in  1856,  before  the  taxes  and  assessments  mentioned  in    the    peti-. 
tion  accrued,  owner  of   a   life   estate  in   the  lot.     They  denied  ii^ 
their  answer  they  were  liable  as  owners  of  the  interest  in  remain^ 
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xlei  for  such  taxes  and  assessments,  or  that  the  plaintiff  was 
requested  by  Mary  Bryant  to  pay  therefor,  and  prayed  for  judg- 
ment in  their  favor  and  all  proper  relief. 

April,  1870,  final  judgment  was  rendered  in  that  action  setting 
uside  the  judgment  of  1863  and  the  sale  made  in  pursuance  of  it, 
and  dismissing  the  petition  of  the  plaintiff,  Fillion. 

This  action  was  instituted  in  1883,  by  Mar.y  Stanley  and  others, 
children  of  Mary  Bryant  and  devisees  of  the  will  of  William  Cot- 
ton, against  f.  H.  Kellar  and  wife,  L.  V.  Kellar. 

In  their  petition  the  plaintiffs,  after  reciting  the  history  of  their 
title  to  the  lot  and  of  the  action  of  Michael  Fillion  a«:ainst  them, 
allege  that  the  judgment  rendered  therein  in  1863  was  fraudulently 
obtained  by  him;  that  in  July,  1864,  he  attempted  to  convey  the 
-entire  estate  in  the  lot  to  one  Bensinger,  and  he,  in  September, 
1864,  attempted  to  convey  the  same  to  L.  V.  Kellar,  who,  with 
her  husband,  claims  she  is  the  owner  of  the  fee  thereof,  and 
holds  the  lot  adversely  to  the  plaintiffs,  whereby  there  exists  a 
cloud  upon  their  title,  and  the  market  value  of  their  estate  in  the 
lot  is  ii^paired. 

The  relief  prayed  for  in  the  petition  is  that  the  deed  from  Fillion 
to  Bensinger  and  the  one  from  him  to  the  defendant,  L.  V. 
iKellar,  be  set  aside  and  held  for  naught  so  far  as  either  of  them 
purports  to  convey  an  estate  in  the  lot  greater  than  for  the  life  of 
Mary  Bryant;  that  the  plaintiffs  be  adjudged  the  owners  thereof, 
subject  only  to  such  life  estate,  and  that  their  title  be  quieted. 
And  the  judgment  rendered  is  that  they  are  the  owners  of  the 
remainder  in  fee;  that  the  deeds  mentioned  operated  to  invest  the 
defendants.  L.  V.  Kellar,  with  only  such  life  estate,  and  the 
Judgment  of  1863,  in  favor  of  Fillion,  and  sale  under  it  are  void, 
-mnd  divested  the  plaintiffs  of  no  interest. 

From  that  judgment  Kellar  and  wife  have  appealed. 

1st.  As  appellant  claims  under  the  will  of  William  Cotton  it  does 
tiot  seem  to  us  she  is  in  a  position  to  call  in  question  its  validity, 
^r  deny  it  has  been  in  due  form  of  law  probated  and  admitted  to 
record  in  this  State. 

2d.  Nor  can  she  defeat  the  action  upon  the  ground  the  lot  in  con- 
troversy is  not  sutHciently  identified,  for  it  is  described  in  the 
•deed  from  Delph  to  Fillion,  in  the  return  of  the  officer  upon  the 
order  of  attachment,  and  in  the  judgment  for  the  sale  of  it. 

3d.  The  right  of  the  owner  oi  the  fee  in  remainder  to  maintain 
Tin  action  during  the  tenancy  for  life  and  against  the  life  tenant 
to  establish  his  claim  to  real  property,  or  to  quiet  his  title,  warj 
recognized  bv  this  court  in  Simmons  v.  McKay,  5  Bush?  25,  and 
is  not  denied  by  counsel  for  appellant.  But  it  is  contended  that 
as  it  isan  action  not  specially  provided  for  in  chapter  71,  General 
statutes,  it  can,  accord  in  jj  to  section  9,  article  3  of  that  chapter, 
only  be  commenced  witliin  ten  years  next  after  the  cause  of  it 
-accrued. 

It  has  been  repeatedly  held  that  limitation  does  not,  during  the 
^existence  of  the  particular  estate,  run  in  favor  of  the  tenant  for 
life  against  the  owner  of  the  estate  in  remainder.  And  that 
being  so,  it  would  seem  that  an  action  to  quiet  his  title  might  be 
maintained  by  the  latter  at  any  time  before  the  termination  of 
the  life  estate,  for  it  is  difflcuU  to  understand  how  the  right  to 
ouiet  title  or  establish  a  claim  to  land  may  be  barred  by  limita- 
tion, while  the  right  to  recover  the  same"  land  may  exist  for  an 
indefinite  period  afterwards. 

4th.  It  is  alleged  by  the  plaintiffs  in  this  action  that  the  judg- 
ment of  1863  was  fraudulently  procured  by  Fillion.  But  as  more 
than  ten  years  elapsed  from  the  time  It  \vas  rendered  until  the 
"^ommencoment  of  this  action,  it  is  clear  that  section  6,  article  3, 
'Chapter  71,  General  Htatutes,  applies,  and  the  relief  can  not  be 
4[^iven  upon  that  ground. 
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5th.  The  two  main  questions  a^e  these:  Whether  the  judgment  Qt" 
1870,  setting  aside   the  one  rendered  in  1863  and  dismissing  the.^ 
action  of  Fillion,  had   the   effect   to   divest  appellant,  Kellar,  of^ 
title.    And  if  not,  whether  there  e?cists  any  ground  for   the  Judg- 
ment rendered  in  this  case. 

By  section  446  of  the  former,  substantially  the  same  as  section. 
414  of  the  present  Civil  Code,  a  defendant  constructively  sum- 
moned in  an  action  might,  within  five  years  after  juclgment,, 
appear  in  court  and  have  the  action  retried,  as  if  there  had  been 
no  judgment,  etc.  But  section  448  of  the  old,  the  same  as  section. 
417  of  the  present  Code,  is  as  follows: 

'*The  titlf*  of  the  purchaser  in  good  faith  to  any  property  sold 
under  an  attachment  or  judgment  shall  not  be  affected'  by  the 
new  trial  permitted  by  section  446,  except  the  title  of  property 
obtained  by  the  plaintiff,  and  not  bought  of  him  in  good  faith  by 
others.'' 

By  '*good  faith,"  as  judicially  interpreted,  is  meant  a  pur- 
chase made,  not  merely  for  a  consideration,  but  also  without 
notice  to  the  purchaser  of  an  adverse  claim  to  the  property  by 
others,  for**  trie  taking  an  estate,  after  notice  of  a  prior  right, 
makes  one  a  mala  fide  purchaser,"  hence  a  purchaser  pendente 
lite  is  always  treated  as  one  with'  notice.  (Owings  v.  Myers,  S. 
Bibb,  278. ) ' 

But,  obviously,  property  obtained  by  the  plain tiflf  in  an  action 
against  a  defendant  constructively  summoned  can  not,  in  con- 
templation of  section  417  of  the  Code,  be  regarded  the  subject  of 
pending  litigation  until  such  defendant  has  entered  his  appear- 
ance and  moved  for  a  retrial  of  the  action;  and  consequently 
another  person  may,  before  that  is  done,  buy  it  of  the  plaintiff 
and  be  a  purchaser  in  good  faith.  And  as  before  the  deiendants 
in  that  action  did  actually  enter  their  appearance  and  make  the 
motion,  Fillion,  the  plaintiff,  sold  and  conveyed  the  lot  to  Ben- 
singer;  and  it  is  not  shown  the  latter  had,  at  the  time  of  his  pur- 
chase, any  notice  of  their  claim,  he  must  be  considered  a 
purchaser*  in  good  faith,  and  whatever  title  he  or  his  vendee^, 
Kellar,  had  acquired  remain  unaffected  by  the  judgment  of  187(\ 

If,  then,  the  court  had,  w^hen  the  judgment  of  1863  was  rendered, 
jurisdiction  of  the  persons  of  the  defendants,  and  of  the  subject 
of  the  action,  the  sale  to  Fillion  was  legal,  and  the  title  acquired 
by  appellant  as  his  remote  vendee  is  valid;  otiierwise  not. 

By  the   warning  order   made   in    the   case    jurisdic.tion   of   the 
persons   of    the   defendants   may   l>e    conceded   as   having    been 
acquired,  but  whatever  jurisdiction  of  the  subject  of  the  action, 
there  was,  if  any  at  all,  existed  alone  in  virtue  of  the  attachment, 
for  there  was  no  otlier  lien  upon  the  lot. 

Section  221' (194)  of  the  former  Civil  Code  provides  tliat  the 
plaintiff  may,  at  or  after  the  commencement  of  an  action,  not 
before,  have  an  attachment  against  the  property  of  tlie  defendant. 
And  in  Hall  v.  Orogan,  78  Ky.,  11,  it  is  held  by  this  court  **  there 
is  no  lis  pendens  until  a  summons  is  issued  or  a  warning  order- 
made,"  and  that  the  attachment  in  that  case  was  void  because 
there  was  no  summons  or  warning  order  when  it  was  issued. 

Section  66  (39)  is  as  follows:  •'An  action  is  commenced  by  filing 
in  the  office  .of  the  clerk  of  the  proppr  court  a  petition  stating  the 
plaintiff^s  cause  of  action  *  *  *  and  *  *  ♦  by  causing  a  summons, 
to  be  issued,  or  a  warning  order  to  be  made  thereon.^' 

As  before  stated,  no  warning  order  was  made  until  March  6, 
1863,  which  was  after  the  order  of  attachment  was  issued  and  after- 
the  date  of  the  levy,  as   shown   by   the  officer's  returu,,   made>. 
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i'eburary  28.  The  single  inquiry  then  is  whether  a  summons  was 
issued  before  or  at  the  time  the  order  of  attachment  was  issued. 

The  record  does  not  show  the  precise  day  the  petition  was  filed, 
but  it  may  be  assumed  it  was  previous  to  or  on  February  27,  the 
"date  of  the  attempt  to  issue  the  summons  and  of  the  order  of 
attachment. 

What  purports  to  be  a  summons  in  this  case  is  merely  a  com- 
mand to  the  marshal  '*to  summon  the  unknown  children  of 
Mary  Bryant  and  Charles  Braynt,  her  husband,  to  answer,"  etc. 

Whereas,  section  40  (66)  of  the  Code  requires  that  **the  sum- 
mons shall  command  the  officer  to  whom  it  is  directed  to  sum- 
mon the  defendant  nftmed  therein  to  answer  the  petition  filed  by 
the  plaintiff,  giving  his  n:\me,  at  a  time  stated  therein,  under  the 
penalty  ot  the  petition  being  taken  for  confessed,"  etc. 

Independent  of  the  plain  language  of  the  law  requiring  the 
^jmmons  to  contain  the  name  of  the  defendant,  it  is  manifest  it 
never  was  intended  to  leave  the  officer  the  discretion,  or  to 
impose  upon  him  the  duty,  of  identifying  defendants,  whose 
names  nre^  not  given  in  the  summons  or  known  even  to  the 
plaintiff. 

It  seems  to  us  the  paper  issued  by  the  clerk  in  this  instance  as 
a  summons  can  not  be  regarded  as  such,  but  is  fatally  defective. 
As,  therefore,  there  was  neither  a  summons  nor  warning  order 
against  the  defendants  when  the  attacliment  was  issued,  it  must, 
in  obedience  to  the  clear  requirement  of  the  Code,  and  following 
the  case  of  Hall  v.  Grogan,  be  held  void.  And  b:ing  so,  the  court 
had  no  jurisdiction  of  tTne  subject  of  the  action,  and  the  judg- 
ment and  sale  under  if  of  the  lot  in  question  conferred  no  title 
-upon  Fillion,  the  vendee  of  appellants. 

Wherefore,  the  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


HARRIS  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO.  • 

(Filed  Spetember  21,  1887.) 

Railroads— Carriers  of  freight— Duration  of  liability- -Fifty  barrels  of 
Xvhinky  ooDsigned  to  H.  at  LouiRville  reached  there  Id  due  time.  He  had 
notice  of  its  arrival,  November  8,  about  9  o'clock,  a.  m.,  and  that  day  re- 
tnoved  thirty-two  barrels  and  cuiild,  under  ordinal y  conditions,  have  re- 
moved all,  but  was  hindered  in  the  use  of  his  dray  by  unusual  crowds  of 
people  obstructing  the  streets,  and  eighteen  barrels  were  left  in  the  depot 
and  burned  that  night.  No  netrllpence  is  charged  on  the  company  as  to  flre, 
and  the  action  assumes  its  liability  as  a  common  carrier,  and  not  as  a  ware- 
^^ouseman.  • 

Held— 1.  Peremptory  instruction  to  find  for  defendant  was  proper. 

a.  Contract  of  affreightment,  in  the  absence  of  special  provisions,  is  to  be 
-construed  as  insuring  for  such  time  as  is  ordinarily  needed  at  the  place  of 
destination  for  the  removal  of  such  goods  from  the  depot,  and  not  for  such 
^Ime  as  the  particular  consignee  may,  under  compelling  circumstances,  re- 
quire. 

8.  Where  circumstances  prevent  the  removal  of  goods  in  snob  time  as  is 
visually  required,  it  is  the  company's  duty  to  keep  them  under  the  responsi- 
t)ility  of  a  warehouseman. 

4.  The  company  is  liable  to  a  carrier  for  such  time  as  "would  be  ordinarily 
3<equired  by  a  diligent  man.  at  the  given  place,  provided  with  adeauate  facil- 
ities, acting  according  to  the  usual  course  of  business  there"  for  the  removal 
«f  the  goods. 
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5.  The  oompaDy'a  liability  as  a  oommon  carrier  oan  not  be  prolonged  by  a 
TSonsignee  beyond  spoh  time  as  is  unsually  required  for  the  removal  of  snoh 
goods  at  that  place,  even  though  the  consignee  Is  unable  to  remove  and 
though  this  inability  may  have  resulted  from  causes  that  consignee  did  not 
produce  and  could  not  avoid,  if  such  causes  be  not  the  result  of  the  com- 
i)any'8  procurement  or  negligence. 

E.,F.  Traube  for  appellant. 

H.  W.  Bruce  and  Wm.  Lindsay  for  appellee. 

Appeal  from  liouisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  Bowden. 

It  appears  from  the  pleadings  that  fifty  barrels  of  whisky,  con- 
signed to  Harris,  at  Louisville,  arrived  there  in  due  time,  and 
that  Harris  received  notice  of  the  arrival  November  8,  about  9 
o'clock  A.  m.  That  day  he  removed  thirty-two  barrels,  and  the 
remaining  eighteen  were  destroyed  by  lire  that  night.  Negligence 
is  not  charged  upon  the  company  in  regard  to  the  lire;  the  action 
assumes  its  liability  as  a  common  carrier,  and  not  as  a  ware- 
houseman. 

The  only  witnesses  were  the  plaintiff  ahd  Peter  Tovelin,  his 
drayman.  The  plaintiff  testified  that,  having  ordered  the  whisky, 
he  instructed  his  drayman  to  watch  for  it  and  to  deliver  it  imme- 
diately on  its  arrival;  that  he  received  the  company's  notice  of 
its  arrival  about 9  o'clock,  Novembers,  1884,  and  sent  his  porter  to 
notify  the  drayman;  but  before  his  return,  and  about  half  after 
nine  or  ten  o'clock,  the  drayman  came  to  his  place  of  business 
with  a  load  of  the  whisky,  and  during  the  balance  of  the  day 
diligently  kept  at  work  removing  the  whiskv  from  the  depot  to 
the  plaintiff's  business  house,  which  was  in  the  city,  and  suc- 
ceeded in  removing  only  thirty-two  barrels.  He  was  hindered 
and  obstructed  by  multitudes  of  people  that  day  thronging  the 
streets  celebrating  the  election  of  Cleveland  as  president,  the 
streets  being  crowded  to  such  an  extent  that  it  was  almost  im- 
possible for  the  drayman  to  cross  them.  He  testified  that  he  used 
every  effort  in  his  power  to  remove  the  whisky  from  the  depot, 
and  endeavored  to  get  other  draymen  to  assist,  but  could  not  do 
so  because  nearly  every  person  in  the  city  was  celebrating;  it 
was  impossible  for  him,  in  the  usual  course  of  business,  to  remove 
more  than  he  did   because  of  the  obstruction  of  the  streets. 

Tevelin  testified  that  he  was  a  drayman  and  had,  for  a  long  time 
prior  to  November,  1884,  hauled  plaintiff's  whisky  to  and  from  the 
depot;  that  plaintiff  was  accustomed  to  employ  no  other  drayman; 
that,  under  directions  from  Harris,  he  had  kept  a  lookout  for  the 
whisky;  had  been  to  the  depot  several  times  for  it,  and  had 
Inquired  after  it;  that  early  in  the  morning  of  Novembers  he  was 
there,  and  ascertaining  that  it  had  arrived  he  began  and  continued 
hauling  until  about  four  or  about  half  past  four  o'clock  that  after- 
noon. He  said  he  could  have  hauled  all  the  whisky  that  day  with 
his  dray  but  for  the  interruption  caused  by  the  procession  in  the 
^  streets,  and  had  frequently  hauled  76  to  80  barrels  in  a  day.  He 
*  said  there  were  very  few  drays  at  work  after  12  o'clock  that  day, 
and  after  that  hour  assistance  could  not  well  have  been  obtained, 
but  that  no  effort  was  made  to  get  other  conveyances;  there  were 
idle  drays  on  the  street  before  12  o'clock,  and  he  supposed  they 
could  have  been  employed.  He  paid  the  freight  bill  for  the 
.  plaintiff. 

On  this  case  the  jury,  under  a  peremptory  instruction,  found 
for  the  defendant. 
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The  witneBseH  a^ree  that  the  obstruction  of  the  streets  pre* 
vented  the  removal  by  the  use  of  one  dray;  they  differ  as  to 
whether  other  drays  could  have  been  gotten,  and  as  to  whether 
there  was  any  effort  to  get  them.  As  it  is  the  rule  in  this  State 
that  when  there  is  any  evidence  tending  to  sustain  the  plaintiff's 
contention,  the  case  must  go  to  the  jury,  we  think  the  plaihtiff^s 
evidence  must  be  assumed  to  be  true,  where  it  differs  from  that 
of  the  other  witnesses.  The  jury  might  have  accepted  the 
plaintiff's  statement  that  he  had  endeavored  to  get  other 
draymen,  but  that  they  refused  to  worit,  concluding  that  Teveliu 
did  not  know  so  well  as  the  plaintiff  what  efforts  he  had  made, 
or  what  was  the  result  of  these  efforts.  They  might  have  been  of 
the  opinion  that  though  Tevelin  saw  idle  drays  on  the  street,  and 
inferred  that  they  could  have  been  employed,  the  actual  fact  waa 
better  attested  by  a  fruitless  effort  to  hire  them.  The  conclusion 
was  also  possible  that  as  one  dray  could,  under  ordinary  circum- 
stances, haul  the  fifty  barrels  in  about  two-thirds  of  a  day,  the 
provision  made  by  Harris  was  adequate,  and  that  his  failure  to 
get  all  of  it  hauled  was  due  solely  to  the  obstruction  of  the  streets, 
during  at  least  two-tliirds  of  the  day,  and  that  such  obstruction 
for  so  long  a  time  could  not  have  been  foreseen  in  time  to  provide 
help  otherwise  unnecessary. 

The  case  then  would  be  that    immediately   upon   the  airival  of* 
the  whisky  the  plaintiff  put  to  hauling  it  a  drayman  who,  under- 
ordinary  circumstances,,  could  and  would  easily  have  remi»ved  all 
of  it  that   day;   and    that   finding   the   stroets   obstructed    by  an. 
unusual  throng  of   people,  he   made  all   the   effort   he   could   ta 
employ  other  draymen  to  assist,  but  could  not  do  so.     If  it  is  a. 
question  of  personal  diligence,  the  jury  might  have  been  satisfied 
that  the  plamtiff  exhausted  every  means  which  was  open  to  him. 
If    that     is     the    question     the    peremptory     instruction  should 
not  have    been   given.     But   if   the   question   is   whether,    under 
ordinary  conditions,    the  whisky   could    have  been  removed  that 
day,  rejecting  as  irrelevant   the  obstruction  which  prevented  it» 
the  evidence  showed  conclusively  that  it  could  have  been  done; 
and  the  instruction,  in  that  event,  was  correct. 

It  is  the  undertaking  and  it  is  the  duty  of  a  common  carrier 
using  wagons  and  similar  vehicles  to  deliver  goods  to  the  con- 
signee in  person,  or  at  his  place  of  business.  If  he  does  not  know 
where  the  consignee  is,  he  must  make  diligent  inquiry;  he  must 
find  him,  if  he  can.  During  the  search  his  liability  as  insurer  of 
the  goods  remains;  but  "when  he  has  done  all'  that  the  law 
requires  of  him  towards  accomplishing  a  delivery,  and  for  any 
cause  fails  to  effect  it,  and  the  goods  are  of  necessity  continued 
in  his  possession,  he,  from  that  time,  becomes  responsible  only  as 
a  depositary.^*  (Hutchison  on  Carriers,  section  356.)  This 
necessity  may  not  result  from  the  consignee's  negligence;  it  may 
be  merely  a  misfortune,  either  personal  to  himself  or  affecting 
many  otfiers.  It  is  the  fact  that  it  exists,  and  not  the  nature  or 
the  cause  that  produced  it,  whicii  concerns  the  carrier,  and 
disables  him  from  making  an  actual  delivery.  It  may  be  that 
the  consignee  is  not  responsible  in  any  degree  for  the  facts  if  it 
was  a  vis  major,  which  he  did  not  evoke  and  could  not  escape.  It 
is  his  personal  misfortune  preventing  him  from  beinj^  where  he*^ 
may  be  found,  the  consequence  of  which  can  not  justly  be  shift^ed 
to  the  carrier,  prolonging  his  severe  liatnlity  as  insurer.  Every- 
one must  bear  his  own*  calamity.  It  should  always  be  in  the 
power  of  a  carrier  to  know  when  he  has  done  all  that  a  prudent 
law  requires  of  him;  yet  if,  having  done  all  that  exacting  anxiety 
could  suggest,  he  may  be  still  liable  by  reason  of  that  whicli  no^ 
diligence  could  ascertain,  or  which  he  had  no  reason    to  suspect^. 
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he  can  never  know  when  he  ceases  to  be  an  insurer  until  the 
preventing  faots  transpire;  his  liability  would  continue  as  long  as 
the  preventing  force  prevailed,  and  it  would  depend,  not  on  his 
own  care  and  diligence,  but  on  facts  operating  upon  the  con- 
signee. 

As  to  what  constitutes  a  delivery  l3y  a  railorad  company  the 
authorities  are  in  conflict.  In  some  States  it  is  held  that  the 
carrier^  liability  is  at  an  end  when  the  goods  are  unloaded  from 
the  car  and  are  deposited  in  the  company's  freight  house;  and 
that  thereafter  it  is.  liable  only  as  a  warehouseman.  In  other 
States  the  liability  as  carrier  is  protracted  for  such  time  as  will 
enable,  a  consignee,  by  reasonable  diligence,  to  '  receive  and 
remove  the  goods.  '*It  is  not  time  varying  with  the  distance,  con- 
venience or  necessities  of  the  consignee,  but  it  is  such  time  as  will 
enable  one  living  in  the  vicinity  of  the  place  of  delivery,  and  in  the 
usual  hours  of  business,  to  inspect  and  remove."  (Leavenworth,  &c. 
R.  R.  ('o.  v.  Maris,  16  Ks.,  BH3.  >  As  the'  company  has  done  its 
entire  duty  when  it  has  .put  the  good «',iia.» its  warehouse  and  has 
waited  a  reasonable  time  for  the  consignee  to  cpme  and  get  them, 
it  is  no  more  responsible  thtui  the  carrier  by  wagon  for  the  failure 
of  that  personal  presence  which  is  necessary  no  an  at'tual  delivery. 
The  failure  of  the  wagoner  to  find  the  consignee  is  the  exact 
equivalent  of  the  failure  of  the  company  to  procure  his  presence; 
the  failure  of  the  consignee  to  be  where  the  wagoner'  could  find 
him  is  the  exact  equivalent  of  his  failure  to  be  at  the  freight 
house.  The  cases  are  analogous,  and  the  results  should  be  the 
same.  If  the  wagoner  having  done  all  the  law  requires  him  to  do 
to  gain  the  presence  of  the  consignee  that  he  may  deliver,  ceases 
to  be  liable  as  an  insurer,  it  is  not  easy  to  see  why  the  company's 
liability  as  carrier  should  be  protracted  by  causes  thiat  would  not 
affect  the  wagoner. 

2d.  The  contract  of  affreightment,  in  the  absence  of  special  pro- 
visions, should  be  presumed  to  have*  been  made  with  reference 
to  ordinary  conditions,  and  not  with  reference  to  those  which 
are  rare  and  exceptional.  It  is  known  that  the  company  does  not 
propose  to  carry  beyond  its  depot.  In  several  States  U  is  held 
that  the  contract  for  carriage  is  fully  discharged  when  the  goods 
are  delivered  in  the  depot  and  stored.  In  other  States,  includ- 
ing Kentucky,  it  is  held  that  the  contract  includes  the  continued 
liability  of  the  carrier  after  such  storing,  and  till  the  owner  or 
consignee  has  had  reasonable  opportunity  of  receiving  and 
removing  them.''  (Jeftersonville  R.  R.  Co. v.  Cleveland,  2  Bush, 
473;  L.,  C.  &  L.  R.  R.  Co.  v.  Mahan,  8  Bush,-  186.)  In  some  of  the 
cases  it  is  said  the  consignee  has  a  reasonable  time  to  receive 
and  remove,  but  the  meaning  is  the  same;  the  "opportunity"  is 
one  which  the  company  is  to  offer,  and  which  it  may  not  deny; 
but  it  is  not  one  which  it  guarantees  shall  availably  *exist,  what- 
ever hiippens;  the  "time"  is  such  as  would  be  ordinarily  required 
by  a  diligent  man,  at  the  given  place,  provided  with' adequate 
facilities,  acting  according  to  the  usual  course  of  business  there. 
It  does  not  seem  probable  that  the  parties  to  the  contract  would 
have  in  mind  a  retained  possession  beyond  that  which  usually 
occurs,  and  which  results  from  the  common  course  of  business, 
including  it-s  metluids  and  facilities.  While  a  carrier  is  an 
insurer  of  goods  against  everything  except  the  act  of  (lod  and 
the  public  enemy,  he  does  not  insure  against  calamities  tliat  may 
happen  to  the  consignee,  and  it  is  not  probable  that  it  was  the 
intention  of  the  parties  that  the  company's  liability  as  insurer 
fihould  depend  on  such  calamities,  or  should  continue  so  long  as 
they  might  keep  the  consignee  from  coming  to  get  the  goods. 
There  is  no  case<  as  far  as  we  know,  in  which  it  was  held  that  the 
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■carrier  l8  to  be  understood  as  having  contracted  to  give  not  only 
time  in  which  the  removal  could  be  made  by  a  person  ready^ 
unobstructed  and  prompt,  but  as  having  further  extended  its 
perilous  holding  so  long  as  the  consignee  might  be  prevented,  by 
'Circumstances  beyond  his  control,  from  getting  his  goods.  There 
is  no  reason  to  disttnguish  between  preventing  circumstances,  if 
the  consignee  does  not  cause  them  and  can  not  escape  them.  A 
sudden  pestilence  or  a  gala  day  may  prevent  as  effectually  as  a 
mob.  houses  tu\nbled  in  the  street,  or  any  other  obstruction;  one 
deprives  him  of  servants,  the  other  of  the  means  of  using  them. 
If  prevention  comes  from  streets  closed  by  fallen  walls;  by  a  mob; 
or  by  rejoicing  multitude;  by  a  sudden  refusal  of  all  laborers  to 
render  service;  or  by  a  calamity  personal  to  the  consignee, 
against  which  he  could  not  guard,  he  can  not  be  considered 
negligent;  all  that  can  be  justly  said  is  that  it  is  a  misfortune 
which  prevented  him  from  doing  an  act  required  by  his  interest. 
We  think  the  contract  should  be  understood  an  providing  for  such 
time  as  is  ordinarily  needed,  and  not  for  such  time  as  the  partic- 
ular consignee   may,  under  compelling   circumstances,    require. 

8d.  A  proper  regard  for  the  rights  of  shippers  does  not  require 
«o  strained  m  construction.  If  contingencies  arise  which  prevent 
a  removal  within  such  time  as  is  usually  required  for  the  removal 
of  such  goods,  it  is  the  duty  of  the  company  to  keep  them  under 
the  responsibility  of  a  warehouseman,  and  if  greater  security  is 
<lesired  by  the  consignee,  thus  precluded  from  going  after* the 
goods,  it  may  be  found  in  a  policy  of  insurance.  It  is  conceded 
■everywhere  that  after  a  reasonable  time  the  carrier  is  liable  only 
as  a  wareiiouseman,  and  as  the  danger  of  loss  by  theft  or  other 
evil  practice  is  no  greater  the  moment  after  this  liability  begins 
than  it  was  the  moment  before  it  began,  the  claim  for  the  more 
<^xtended  liability  as  carrier  can  not  be  put  on  the  ground  on 
which  the  liability  itself  rests,  for  as  long  as  the  company  has  the 
actual. custody  there  is  danger  of  theft  and  robbery;  and  if  the 
common  law  reason  for  the  rule  that  makes  the  carrier  an  insurer 
is  to  be  invoked  at  all.  it  would  hold  th»  carrier  responsible  as 
such  as  long  as  it  retains  actual  custody. 

We  have  not  been  able  to  find  any  decision  of  the  precise  ques- 
tion under  consideration.  It  is  held  in  many  cases  tliat  the  time 
will  not  be  extended  because  of  any  vicissitude,  personal  to  the 
consignee,  against  which  he  coulci  have  provided,  as  because  of 
his  absence,  whether  temporary  or  permanent,  for  he  could  have 
had  an  agent.  But  in  Mahan's  case,  8  Bush,  136,  there  is  an 
obiter  dictum  which,  we  think,  recognizes  the  proper  rule.  After 
stating  that  the  record  showed  that  the  owner  of  a  trunk  '*  found 
it  impossible  to  remove  it,''  but.  did  not  show  what  circum- 
stances rendered  it  impossible,  the  court  said:  "But  there  is 
nothing  to  indicate  that  the  railroad  company  was  in  any  degree 
responsible  for  their  existence,  and  unless  such  was  the  case  it 
seems  to  us  that  the  reasonable  rule  is  that  the  passenger  had  no 
right  to  prolong  the  strict  and  rigid  liability  of  the  company  as  a 
common  carrier  by  leaving  his  baggage  in  the  possession  of  its 
agent  during  the  night.''  This  is  apposite  only  on  the  assumption 
that  the  liability  .can  not  be  prolonged,  even  though  the  oon- 
signee  is  unable  to  remove,  ana  though  his  inability  may  have 
been  the  result  of  a  cause  which  the  consignee  did  not  produce 
and  could  not  avoid,  for  if  such,  cause  may  in  any  case  excuse  the 
consignee,  the  circumstances  that  made  it  impossible  to  remove 
the  trunk  may  have  been  such  as  would   themselves^  prolong  the 
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time,  and  not  merely  such  as  influenced  the  consignee  to  let  the 
trunk  remain  because  of  the  very  great  trouble  it  might  give  him 
to  have  it  removed,  or  because  he  had  failed  to  get  the  means  of 
removing  it. 
The  judgment  is  affirmed. 
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PRICE  V.  WILLS'  ADM'R. 

Filed  October  5,  1887.     Appeal  from  Daviess  Circuit  Court.     Opinion  of  th^ 

court  by  Presiding  Judge  Bowden,  affirming. 

Appeals— Schedule—Where  an  appeal  was  granted  by  the  lower  court,  but 
the  schedule  for  a  partial  transcript  was  not  filed  in  time  and  that  appeal 
was  abandoned,  and  an  appeal  was  afterward  granted  by  the  clerk  of  tbla 
court,  the  appellant  filing,  when  the  appeal  was  granted,  a  partial  transcript 
in  conformity  to  the  schedule  filed  in  the  former  appeal,  and  no  notice  was. 
given  as  required  by  section  737,  subsection  7  of  the  Code.    Held— 

1.  This  is  not  sufficient  for  a  prosecution  of  the  appeal  on  a  partial 
transcript. 

2.  This  court,  however,  independent  of  this,  is  of  opinion  that  th» 
evidence  would  not  justify  a  reversal. 

J.  P.  Norvell  for  appellant;  "Kennedy  &  Kennedy  for  appellee. 

CHAKLKS,  &t5.  V.  BAIN. 

Filed  October  5,  1887.    Appeal  from  Knox  Circuit  Court.     Opinion  of  the^ 
court  by  Judge  Barbour,  reversing. 

1.  Pleading— An  allegation  that  defendants  "believe,  aver  and  think''  that 
rent  sued  for  has  been  paid,  and  that  on  a  settlement  a  sum  of  money  agreed 
to  be  paid  for  **8tock  in  shop"  will  be  paid,  raises  no  issue. 

2.  Same— But  an  averment  that  a  provision  in  a  bond  for  the  payment  of 
a  sum  of  money  for  stock  in  shop  is  an  interlineation,  "of  which  defend- 
ants have  no  knowledge,  and  that  said  interlineation  was  done  without 
their  knowledge  and  consent,  and  deny  that  they  so  obligated  themselves,'* 
is  sufficient  to  put  in  issue  iilaintiff 's  right  to  recover  the  sum  on  the  bond. 

3.  Bankruptcy— Pracr ice— Where  the  plaintiff,  after  the  institution  of  th€^ 
action,  had  tieen  adjudged  a  bankrupt  and  an  a.ssignee  had  been  appointed 
for  him.  Held— He  had  no  right  to  prosecute  the  action  further.  Section  20 
of  the  Code  does  not  apply  to  cases  where,  in  consequence  of  the  plaintiff'a 
being  adjudged  a  bankrupt,  his  estate  is  by  operation  of  law  vested  in  the 
assignee  for  the  benefit  of  the  bankrupt !«  creditors. 

Dishman  &  Mayhew  for  appellants;  J.  H.  Tinsley  fur  appellee. 

FLAHIFF  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

Filed  October  5,  1887.    Appeal  from   Nelson  Circuit  Court.    Opinion  of  the- 
court  by  Judge  Barbour,  reversing. 

1.  Peremptory  instruction— When  the  evidence  conduces  in  any  degree  to 
prove  a  right  to  recover,  a  peremptory  instruction  to  find  for  the  defendant 
is  improper. 

2.  Master  and  servant— Where  a  servant,  in  obedience  to  the  order  of  bia 
superior,  and  relying  upon  his  superior  knowledge  and  assu^nces  of  safety » 
places  himself  in  a  position  of  danger,  the  master  is  liable  for  any  damage 
he  may  suffer  unless  the  danger  was  so  obvious  that  no  prudent  man  would 
have  entered  into  it,  even  when,  like  the  servant,  he  was  not  entirely  free 
to  choose. 

8.  Limitation— Where  an  amended  petition  was  filed  more  than  a  year 
after  the  accrual  of  the  cause  of  action,  but  the  original  petition  was  filed 
before  the  year  had  elapsed  and  contained  a  good  cause  of  action,  although 
defectively  stated,  the  plea  of  limitation  is  insufficient. 

Anderson,  Fulton  &  Atkinson   for  appellant;  Wm.  Lindsay  for  appellee. 


Digitized  by 


Google 


ABSTRACTS.  399 

ATKINS  V.  LACKEY. 

Filed  October  5,  1887.    Appeal  from   Lawrence  Circuit   Court.    Opinion   of 

the  court  by  Presiding  Judge  Bowden,  reversing. 

Bankruptcy— Sued  on  a  note,  in  form  Joint  and  several,  signed  by  both 
members  of  a  late  firm,  Atkins  pleaded  a  discharge  in  bankruptcy  obtained 
-on  his  individual  petition,  alleging  that  the  note  was  given  by  the  members 
t>f  the  late  firm,  then  dissolved,  and  that  neither  then,  nor  when  he  filed  his 
petition  in  bankruptcy,  were  there  any  firm  assets,  and  that  he  had  set  out 
•all  the  firm  debts  in  his  schedule,  which  allegations  were  denied.  On  a 
former  appeal  this  court  held  that  the  discharge  was  a  defense  even  if  the 
note  was  given' and  accepted  as  a  firm  obligation,  if  it  was  true  that  there 
were  no  firm  assets  and  the  firm  debts  were  set  out  in  the  schedule.  On  a 
second  trial  the  court  instructed  the  jury  that  if  they  l)elieved  from  ^e  evi- 
-dence  that  the  note  sued  on  was  given  as  a  firm  obligation,  they  should  fiiid 
for  plaintiff;  if  they  did  not  so  believe  they  should  find  for  defendant. 
Held- 

1.  This  court  is  bound  by  the  former  opinion,  which  bec^ime  the  law  in 
this  case. 

8.  The  instruction  was  erroneous,  as  it  ignored  the  question  whether  there 
were  assets  and  whether  the  firm  debts  were  set  nut  in  the  schedule,  but 
permitted  a  verdict  against  the  defendant,  though  they  believed  both  of 
these  facts. 

William  Lindsiiy  for  appellant;  T.  R.  Brown  and  A.  T^aokey  for  appellee. 

MEKRIFIELD  v.  TYLER,  &;c. 

Appeal  from  Nelson  Circuit  Court.    Opinion  of  the  court  ])y  Judge  Ward, 
affirming  as  to  Farmers  and  Drovers  Bank,  and  reversing  as  to  Tyler,  Wil- 
son and  Guthrie. 
1.  Res  judicata— Where  a  judgment,  upon  which   a  cla\]n  was  founded, 
'was  appealed  from  and  reversed,  with  direction   to  dismiss  the  petition,  this 
^vas  a  determinntinn  of  that  cnu-^e  of  action  and  demand 

JJ.  Same— Though  the  fact  that  the  appeal  was  without  a  .^supersedeas  was 
sufficient  gi-ound  for  the  court  to  render  the  judgment  sustaining  a  report 
allowing  thH  demand  as  a  just  claim  against  the  defendants  therein,  the 
judgment  of  this  6ourt  deciuing  there  was  no  claim  necessarily  i-enders  the 
judgment  allowing  it  erroneous. 

3.  Liens— Wl)ere  one  has  a  contract  lien  upon  two  funds  he  may  look  to 
both  for  the  full  amount  bl  his  debt  until  it  is  satisfied. 

.1.  A.  Fulton  and  C.  T.  Atkinson  for  npix'lJant:  Wm.  Johnson  and  Rich- 
ards &  Hlnes  for  Farmers  and  Drovers  Bank;  J.  D.  Wickliflfe  for  other  ap- 
pellees. 

UIFFE  v.  ROBERTS. 

Filed  October  5,  1887.     Appeal  from   Lawrence  Circuit   Court.     Opinion   of 

the  court  by  Judge  Barbour,  dismissing  appeal. 

Judgments— A  commissioner  filed  his  report  in  the  lower  court,  at  the 
August  term,  1884,  and  there  being  no  exceptions  the  report  was  confirmed 
at  the  Fel)ruary  term,  1885,  when  a  final  judgment,  disposing  of  all  the 
issues  involved  in  this  case,  was  rendered.     Held— 

1.  There  being  no  grounds  alleged  for  setting  aside  or  vacating  or  modify- 
ing that  judgment,  the  court  had  no  power,  after  the  adjournment  of  the 
term  at  which  it  had  l»een  rendered,  to  allow  the  defendant  to  file  exceptions 
to  the  commissioner's  report,  or  to  render  another  and  different  judgment. 

2.  This  latter  judgment.  l)eing  void,  can  not.  on  appeal,  be  reversed  or 
modified  by  this  court  until  a  motion  to  set  it  aside  or  modify  shall  have 
been  made  and  overruled  in  the  inferior  court. 

A.  Lackey  for  appellant;  W.  M.  Fulkerson  for  appellee. 

MKADE,  &c.  V.  STAIRS. 

Piled  October  5,  1887.     Appeal   from    Carroll   Circuit   Court.     Opinions  by 
Judges  Ward  and   Bowden,  concurring  in  reversing.     Dis.senting  opinion 
by  Judge  Barbour. 
llnsband  and  wife— Wife's  land  was  sold  and  conveyed,  and  the  proceeds. 


Digitized  by  VjOOQ IC 


400  ABSTRACTS. 

amountiDg  to  over  $4,000,  oanie  to  husband's  bands  on  his  oral  promise  to* 
invest  in  land  for  the  wife.  With  her  knowledge  he  used  the  money  in  hia 
business  -for  two  years,  then  bought  a  mill,  taking  the  title  to  himself,, 
using  t^e  proceeds  in  paying  for  it  and  in  the  purchase  of  wheat.  When  th^- 
wife  learned  he  had  taken  the  title  to  himself  she  insisted  that  he  should 
buy  her  a  home,  which  he  did  at  the  price  of  12,250,  of  which  he  paid  $760, 
and  notes  were  given  for  the  residue,  which  were  not  paid.  She  joined  with 
him  in  a  mortgage  on  the  mill  for  $1,500.  Finally,  being  insolvent,  be  sold 
the  mill  for  $4,500.  orally  agreeing  with  her  to  give  her  $2,000  of  the  proceeds, 
and  after  the  sale  he  assigned  to  her  two  of  the  purchase  notes,  each  for- 
$1,000.     Her  creditors  assailed  the  assignment  as  a  preference.    Held— 

1.  Under,General  Statutes  the  proceeds  were  her  separate  estate,  the  con- 
veyance not  showing  she  otherwise  intended:  that  her  husband  received  the- 
money  as  hers  to  be  invested  for  her;  and  if  the  fund  could  be  followed  and 
identifled  she  could  assert  un  equitable  right  to  property  In  which  it  was  in- 
vested. 

2.  The  majority  of  the  court  hold  that  It  was  identified  by  the  evidence; 
but  thttt  it  shows  she  acquiesced  in  bis  use  of  it  for  his  own  purposes,  thus 
consenting  to  become  a  mere  creditor,  and  that  the  assignment  to  her  was  a. 
preference.  Judge  Barbour  holds  than  the  fund  was  identifled  suiSciently> 
and  that  she  was  entitled  to  hold  the  notes. 

A.  Duvall  and  J.  A.  Donaldson  for  appellants;  Masterson  &  Gaunt  and  J. 
W.  Rodman  for  appellee. 

GROSS  v.  PADUCAH  LUMBER  CO. 

Appeal  from   McCracken   Circuit  Court.     Opinion   of  the  court  by   Judge 

Barbour,  reversing. 

Husband  and  wife— Caroline  Gross  sued  Louis  Gross  for  divorce  and  ali- 
mony, attaching  &\i  his  property.  In  consideration  of  a  final  separation 
and  his  release  from  her  further  maintenance,  he  conveyed  her  all  bis  visible 
property.  The  divorce  was  granted,  and  the  decree  confirmed  to  her,  byway 
of  alimony  and  maintenance,  the  property  deeded  by  her  husband.  Shortly 
afterward  she  sold  and  conveyed  all  the  real  estate  to  Michael.  Appelleea. 
afterwards  instituted  their  action  against  Louis  and  Caroline  Gross  and 
Michael  for  debts  Louis  Gross  owed  them  before  the  conveyance  to  Mrs. 
Gross,  and  before  the  institution  of  her  divorce  suit,  alleging  that  both  con^ 
veyances  (to  Mrs.  G.  and  to  M.)  were  made  to  defraud  Gross'  creditors. 
The  lower  court  sustained  the  attachments,  applied  the  proceeds  of  the  notesu 
held  in  bank  subject  to  the  court's  order,  and  rendered  a  personal  judgment 
against  Mrs.  Gro.ss  for  $750.     On  this  state  of  case.    Held— 

1.  Where  a  deed  recites  that  certain  estate  of  the  wife  came  to  the  hus- 
band's hands,  and  was  converted  to  his  use  and  used  by  him,  and  in  con- 
sideration thereof  and  for  the  further  consideration  of  final  separation,  and 
his  release  from  her  maintenance,  a  conveyance  was  made  to  the  wife  by  the- 
husband,  this  will  not  avail  to  defeat  his  creditors. 

2.  The  husband  can  not,  to  the  prejudice  of  his  creditors,  settle  his  prop- 
erty upon  his  wife.     The  fact  of  their  separation  gives  him  no  greater  right. 

3.  But  as  creditors  of  the  husband  do  not  assail  the  judgment  in.  the- 
divorce  suit  us  having  been  obtained  by  fraud,  and  as  it  stands  unreversed,, 
her  riarht  to  the  property  is  determined  by  it. 

W.  D.  Greer  for  appellant;  Henry  Burnett,  P.  D.  Yeiser  and  J.  W.  Bloom- 
field  for  appellee. 

BACKER^  V.  NATIONAL  BANK  OF  COVINGTON. 

Filed  October  5,  1887.     Appeal  from   Campbell   Circuit  Court.     Opinion  or 

the  court  by  Presiding  Judge  Bowden,  affirming. 

Accord  and  satisfaction— Sued  on  a  note  executed  by  him  and  Yonder^ 
heide,  the  appellant  answered  that  the  payee  had  agreed  to  release  him  fron> 
further  liability  in  consideration  of  the  payment  by  him  of  half  of  the  debtv 
and  the  assignment  to  payee  of  all  his  interest  in  the  estate  of  Vonderheide^ 
who  had  assigned  for  the  benefit  of  creditors,  with  the  proviso  that  the  paye^ 
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should  pay  to  him  whatever  might  be  gotten  from  the  estate  beyond  the 
residue  of  the  debt,  there  being  no  allegation  that  he  had  any  interest  in 
the  estate  or  that  he  was  a  oreditor  of  *  Vonderhelde.  Held— That  there  was 
no  defense,  and  a  demurrer  to  the  answer  was  properly  sustained. 

Jesse  Arthur  and  E.  W.  Hawkins  for  appellant;  O'Hara  &  Bryan  for  ap- 
pellee. 

•  REISERT  V.     VANCLEVE,  &c. 

Piled  October  2,  1887.    Appeal  from  Hardin  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Bowden,  affirming. 

Relsert  sued  Burt  to  recover  judgment  for  money  alleged  to  have  been  lent, 
and  obtained  an  attachment,  which  was  levied  on  a  lot  of  tinware.  Other 
creditors,  suing  in  the  quarterly  court,  obtained  subsequent  attachments, 
which  were  levied  on  the  same  property  or  its  proceeds.     Held— 

1.  Practice— Transfer  of  suits— The  circuit  court  properly  ordered  all  of 
the  oases  2)eiiding  in  the  quarterly  court  to  be  transferred  to  the  circuit 
court.  (Civil  Code,  section  210. )  When  cases  are  so  transferred  the  circuit 
court  acquires  complete  jurisdiction,  and  may  proceed  to  a  final  judgment, 
even  though  the  attachments,  by  reason  of  which  they  were  transferred, 
should  l)e  discharged.  Such  cases  «re  not  in  any  event  to  be  remanded  to 
the  inferior  court. 

a.  Attachments— When  property  attached  is  insufiicient  to  pay  the  amount 
of  the  senior  claim,  junior  attnrhment  creditors  have  the  right  to  assail  the 
senior  attachment,  it  being  alleged  that  the  .senior  claimnnr  and  the  defend- 
anc  are  in  collusion,  and  that  the  lait^r  will  not  defend.  The  junior  ci-ed- 
itors  may  dispute  the  existence  or  justice  of  the  alleged  debt,  the  existence 
of  the  grounds  for  the  att^ichment  and  the  validity  of  the  levy. 

3.  Same- Wher«  the  defendant  borrowed  of  plalntiflf's  wife  a  part  of  the 
sum  claimed,  and  the  money  lent  by  her  was  her  separate  estate,  the  hus- 
band had  no  graater  claim  than  the  sum  borrowed  of  him,  and  his  att^ich- 
ment  secured  no  more  than  that. 

4.  Sa»n«-Whefea  plalntifif  relies  alone,  as  arround  for  nn  attachment,  on, 
the  allegation  thnt  the  deftMidant  has  not  sufficient  property  liable  to  execu- 
tion to  pay  his  dnht.  his  claim  must  be  regarded  as  it  renlly  is,  and  not  as 
what  be  allegi  s  it  lo  he. 

W.  H.  Marriott  lor  nppellant :  James  Montgomery  for  appellees. 

TUCK  V.  FIQIA. 

Filed  October  15.  1887.     Appeal  from  Chrl.srian   Ciieuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Bowden,  affirming. 

Vendor  and  vendee— A  grantee  of  land,  nnder  a  conveyance  with  genera) 
Warranty,  holding  an  undisturbed  posses.sion.  can  not  resist  the  collection  of 
the  purchase  money  if  the  grantor  is  a  resident  of  the  State,  is  solvent,  and 
jjos  l>'»'n  guil'y  of  nn  fraud. 

I^ndes  &  Clark  and  McPherson  for  appellant;  E.  P.  Campbell  for  appel- 
lee. 

BROMLY  V.  VINSON. 

Filed  October  13.  1887.    Appeal  from  Boyd  Circuit  Court.    Opinion  of  the 

court  by  Judge  Ward,  affirming. 

1.  Reversible  errors— Mei*e  doubts  in  the  mind  of  this  court  as  to  the  cor- 
rectness of  conclusions  reached  by  a  commissioner  and  the  lower  court  will 
not  justify  a  reversal. 

3.  Attachments— The  effect  of  a  bond  given,  according  to  section  321  of  the 
Civil  Code,  bj*fore  the  clerk,  wifh  security  approved  by  hliii,  in  vacation,  is 
to  discharge  an  attachment  and  release  the  property  taken  thereunder,  but 
it  also  prevents  the  defendant  from  controverting  the  «rounds  of  the  attach- 
ment or  showing  that,  the  property  was  not  liable  to  the  lien. 

8.  Same— Though  it  is  error  for  the  court  to  make  an  order  sustaining  an 
attachment  after  it  has  been  discharged  by  the  execution  of  a  proper  bond, 
yet  when   no  property  was  levied  on    under  the  attachment,  but   it  was  a 
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mere  famishment  of  money,  and  no  order  was  made  or  Rteps  taken  agti\niit 
the  defendant  and  jzarnishee,  and  the  order  was  not.  hurtful  or  prejudicial 
to  the  defendant,  except  as  to  the  costs  of  the  order,  this  is  insufficient  to 
justify  a  reversal. 

K.  F.  Prlohard  and  Hargls  &  Eastin  for  appellant;  W.  C.  Ireland,  Moore 
&  Brown  and  W'm.  Lindsay  for  appellee. 

CLARK  V.  MILLER. 

Filed  October   12,    1887.     Appeal   from   Jefferson  Court  of  Common    Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Husband  and  wife—Exemptions— A  widow,  being  a  housekeeper  and  hav- 
ing personal  property  exempt  from  execution,  and  no  other,  marries  a  man 
who  immediately  becomes  a  housekeeper  and  who  receives  the  personalty  his 
wife  owned,  Init  had  no  other  such  property.  He  was  sued  on  a  debt  which 
his  wife  owed  before  she- married,  less  than  the  value  of  the  property  ho  re- 
ceived.    Held— 

1.  A  personal  judgment  against  hini  was  pioper. 

2.  The  personalty,  because  he  was  a  housekeeper,  and  while  he  is  such.  Is 
exempt  from  execution. 

Charles  Carroll  for  appellaDt;  F.  P.  Straus  for  appellee. 

LOUISVILLE  &  XASHVILLK  H.  R.  CO.  v.  CKCIL. 

Filed  October  12,  1887.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowdeu,  reversing. 

Passenger  carriers— (>ontributory  negligence— Cecil  wms  a  passenger  on  a 
mixed  train,  comjK)sed  of  one  baggage  car.  eight  freiglit  eaisand  two  pas- 
senger cars,  the  latter  being  in  the  rear.  As  the  train,  going  norih,  was 
descending  Muldraugh's  hill,  a  front  whe^l  of  the  last  car,  in  which  Cecil 
was  riding,  was  broken.  The  car  kept  un  the  rails,  after  the  wheel  broke, 
about  seven  hundred  yards,  when  it  was  derailed,  and  ran  about  one  hun- 
dred and  seventy  3'ards  further  before  the  train  was  stopped.  After  it  was 
derailed  Cecil  leaped  from  the  cur  while  it  was  moving  at  a  decreasing 
speed,  and  was  injured.  He  sued  for  damages.  This  instruction  was  given  : 
"If  the  jury  lx»lleve  from  the  evidence  that  the  plaintiflT  was  injured  by  his 
own  want  of  proper  care  and  caution  in  jumping  from  tne  train,  then  he 
can  not  recover  unless  the  jury  believe  the  defendant,  in  the  operation  of 
the  train,  was  gi'ilty  of  willful  neglect,  in  which  yilace  the  plaintifif  should 
recover,  whether  ho  contributed  to  his  own  injury  or  not."    Held — 

**If  by,  the  carrier's  default  the  passenger  is  placed  in  such  a  perilous  con- 
dition as  to  render  it  an  act  of  reasonable  precaution,  for  the  purpose  of  self- 
preservation,  to  leaj)  from  the  car,  he  may  leap  ac  the  carrier's  risk,  and 
may  recover  for  an  Injury  received  by  the  leap.  The  rule  is  the  saioe, 
though  it  appears  he  would  not  have  been  injured  had  he  remained  on  the 
car,  If  the  carrier's  default  created  an  apparent  Imminent  peril.  Nor  is  the 
imssenger  ivquired  to  delay  his  effort  to  escape  till  the  exact  nature  and 
measure  of  the  danger  is  ascertained.  But,  on  the  other  hand,  the  right  to 
leap  fw)iii  the  car  does  nor  arise  out  of  the  mere  fact  of  the  carrier's  negli- 
gence: it  does  not  exist  till  that  negligence  has  resulted  in  a  condition 
whioh  has  such  an  appearance  nf  danger  as  would  justly  excite  alarm  in  a 
man  of  ordinary  prudence  and  fortitude.  Whether  that  condition  of  fact 
existpd  OP  nor  is  a  inirfj^tion  for  the  jury  to  decide." 

2.  The  general  rule  is  that  contribut-ory  negligence  of  the  party  injured 
can  not  be  relied  on  where ;the  wrongdoer.'  by  willful  negligence,  inflicts  an 
injury  on  one  who  has  been  careless.  But'  in  this  case  the  passenger  was 
not  injured  by  the  negligence  of  the  defendant,  whatever  its  kind  or  degree, 
unless  it  had  produced  a  condition  of  real  or  apparent  peril,  out  of  which 
the  plaintiff  misht  lawfully  seek  to  escape.  This  condition  is  the  fact 
which  connects  the  defendant  with  the  injury. 

Wm.  Wilson  and  Wm.  Lindsay  for  appellant;  H.  T.  Wilson  and  John  C. 
Hardin  for  appellee. 
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BRYAN  V.  MORKDECK. 

Filed  October  12,  1887.    Appeal  from  Daviess  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowden,  aflSrming. 

Pleading  settlement— An  answer,  alleging  there  had  been  ntenipts  at  a 
settlement,  does  nut  plead  a  settlement,  and  where^  each  paity  set  up  his 
t)]ain]  in  detail,  and  contested  items  in  the  other's  claim,  the  court  properly 
decided  the  case  on  the  merits,  and  no  reversal  can  be  had  by  reason  of  the 
tMiAual  reference  in  the  answer  to  attempted  settlements. 

Owen  &  Ellis  for  appellant;  Haycrafc  &  Slacls  for  appellee. 

CORNWALL  V.  FLETCHER,  &c. 

Filed  October  12,  1887.     Appeal  from   Louisville  Chancery  Court.     Response 

by  Judge  Barbour,  overruling  motion  for  damages. 

Damages  on  the  affirmance  of  a  j.ndgnient  superseded  will  not  be  given 
"When  the  contest  was  over  a  fund  in  court.  The  judgment  must  be  one  that 
toay  he  enforced  i)y  an  execution. 

B.  F.  Buckner  for  appellant:  Brown,  Humphrey  &  Davie  for  »pi)e]lees. 

FKAZER  V.  CLARK. 

Filed  October  12,  1887.     Appeal  from  Logan  Circuit  Court.    Opinion  of  the 

court  by  Judge  Ward,  reversing. 

The  petition  allegos  that  defendant  employed  plaintiffs  to  saw  Into  lumber 
•all  the  timber  on  ii^  cerr>ain  tract  of  laud  that  would  make  merchantable 
lumber;  that  In  order  to  comply  with  their  undertaking  they  purchased  a 
mill  and  made  arrangements  to  perform  the  contract,  and  offered  to  perform 
It,  but  that  defendant  prevented  them  from  doing  so.     Held— 

1.  A  contract  is  not  within  the  statute  of  frauds  if  it  could  have  been  per- 
formed within  a  year,  although  its  performance  may  have  been  extended  to 
€1  greater  length  of  time. 

3.  Brtach  of  contract  entitles  the  plaintiff  to  nominal  damages,  at  least, 
and  consequently  to  costs;  the  question  whether  more  is  proper  or  within 
the  power  of  the  jurj-  to  assess  does  not  arise  on  motion  for  peremptory  In- 
«trpetion. 

3.  Pleading— -Where  the  answer  denied  that  any  contract  was  made  with 
the  plaintiff,  this  is  a  denial  of  the  whole  cgn tract,  and  it  is  eiror  to  Instruct 

.  the  jury  that  **it  is  not  denied  in  the  pleadings  that  said  lot  of  timber 
would  have  produced  two  million  feet  of  lumber. "  and  by  subsequent  in- 
structions to  t^U  them  that  if  they  found  for  the  plaintiff  the  damages 
should  be  computed  on  that  basis. 

4.  Allegations  concerning  value  or  amount  of  damage,  not  accompanied 
by  an  allegation  of  an  express  proml.se  or  by  a  statement  of  facts  showing 
■»n  Implied  promise  to  pay  such  value  or  damage,  must  be  proved  though 
not  traversed.  A  statement  in  a  pleading  as  tn  the  amount  of  lumber  a  lot 
t>f  timber  would  make  is  either  a  mere  expression  of  opinion  or  an  allefzation 
-oonoerning  value  or  damage, .a  denial  of  neither  of  which  is  required. 

6.  The  measure  of  damage  is  the  contract  price  le.^^s  the  actual  cos^  of  doing 
the  work,  which  includes  value  of  work,  wear  and  tear  of  machinery  and  the 
Value  of  the  usual  hazard  incurred  in  such  work  during  the  time  necessary 
to  perform  it. 

(Presiding  Judge  Bowden  concurred  in  the  reversal,  but  not  for  the  rea- 
sons given  in  the  opinion.) 

W.  W.  Lyle  and  R.  S.  Bevier  for  appellant;  Browder  &  Edwards  for  ap- 
T>ellee. 

RASH  V.  CHEATH.\M. 

Filed  October  13,  1887.     Appeal  from  Henderson  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

1.  New  trial— AtHdavits,  on  motion  for  new  trial,  showed  that  defendant's 
attorney  asked  a  juror  If  he  was  related  to  cither  party,  and  he  answered 
'*No.*'*  He  was  a  second  cousin  to  plaintiff,  but  this  fact  was  unknown  to 
ilefendant  or  his  attorney.    Held— This  was  sutTicient  ground  for  new  trial. 
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2.  Measure  of  damages— Defendant,  as  part  ooDSlderation  for  land  sold  to 
h(in,  agreed  to  have  twenty -five  aores  cleared  by  a  fixed  date  and  let  plain- 
tiff have  the  use  of  it  for  two  years.  Held— This  was  not  a  contract  for 
labor ;  it  was  entire,  and  for  failure  to  have  the  land  ready  by  the  fixed 
time,  plaintiff  could  sue  and  recover  damages  for  the  breach,  which  was  the 
value  of  the  use  for  the  two  years. 

T.  E.  Ward  for  appellant;  Montgomery  Merrltt  and  A.  T.  Dudley  for  ap*> 
Iiellee. 

HIGGINS  V.  TOWN  OF  CRAB  ORCHARD. 

Filed  October  12,  1887.     Appeal  from  |.incoln  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  A  peremptory  instruction  for  the  defendant  is  wrong  if  his  evidence . 
conduces  in  any  degree  to  sustain  his  cDntention. 

2.  Liability  of  town  for  burning  of  house  by  mob— In  this  action,  under 
section  5,  chapter'  1  of  the  General  Statutes,  to  recover  the  value  of  a  house 
burnt  by  a  mob.  the  evidence  was  that  there  were  three  attempts  to  set  fire 
to  the  house,  and  that  aliout  an  hour  after  the  third,  the  fourth,  and  isuccess- 
ful,  attempt  was  made  about  9  o'clock,  and  before  people  generally  had  re- 
tired; that  the  former  attempts  were  accompanied  by  yells  and  firing  of 
pistols  and  guns,  such  as  could  have  been  heard  all  over  the  small  town; 
the  town  iiiarshnl  was  on  the  street,  and  knew  of  the  attempts;  one  trustee 
lived  near  the  burnt  house  and  was  seen  in  the  street  just  aft^r  the  fire. 

Held— As  no  formal  notice  is  required,  this  evidence  was  sutttcient  to  (^a 
to  the  jury  on  the  question  of  notice. 
Welch  &  Saurtey  for  api>e1Uint;  Hill  &  Alcorn  for  appellee. 

CITY  OF  NEWPORT  v.  RINGO'S  EX'OR. 

Filed  October  12,  1887.     Appeal  from  Campbell  ('ircuit   Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Repeal  of  statutes— The  "act  to  revise  and  amend  the  charter  of  the  city 
of  Newport,"  approved  February  17,  1874,  designates  what  propeity  shall  be 
subject  to  taxation  for  city  purposes,  and  under  the  rule  adopted  in  B^oad- 
dus  V.  Broaddus,  10  Bush,  :^99,  it  repeals  the  prior  amendments  to  the  city 
charter,  approved  February  Irt,  186(),  in  eo  far  as  the  letter  act  conferred  upon* 
the  city  the  right  to  tax  notes,  bonds  and  choses  in  action.  ' 

2.  Municipal  taxation— The  act  of  February  17,  1874,  designates  the  prop^ 
erty  to  be  taxe<l  as  '*the  real,  personal  and  mixed  estate  within  the  limits  ot 
said  city,  subject  to  taxation  by  the  city  under  the  laws  of  the  State.  Held 
— I.  The  word  "personal,"  as  used  here,  dofS  not  include  choses  in  action. 
(Johnson  v.  City  of  Lexington.  14  B.  Mon..  tt48:  City  of  Covington  v.  Pow^ 
ell,  2  Met.,  228. )  2.  "Mixed"  estate  is  such  as  partakes.-ot  the  nature  of  both 
real  and  personal  property,  and  does  not  include  choses  in  action.  3.  The 
words  "within  the  limits  of  said  city,"  were  used  to  emphasize,  as  the  sub- 
ject of  taxation,  such  estate  as  was  actually  within  the  city,  and  which  was 
visible  in  its  character.  4.  The  words  " subject  to  taxation  by  the  city  under 
the  laws  of  the  State,"  were  not  intended  to  confer  power  to  tax  all  prop- 
nrty  taxable  under  State  laws,  hut  to  exempt  from  taxation  such  visible  per-> 
sonal  property  as  by  Stat**  law  is  exempted. 

3.  Recovery  of  taxes  paid— No  obligation  rests  on  a  citizen  t<)  pay  a  wrong 
assessment:  when  he  pays  an  unauthorized  tax  he  has  the  right  to  believe 
there  has  been  no  abuse  of  the  power  to  tax,  and  when  so  believing  he  payR 
a  tax  there  is  no  legal  or  moral  obligation  on  him  to  pay,  he  may  recover 
what  he  has  paid. 

E.  W.  Hawkins  for  appellant;  Charles  J.  Helm  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.   v.  SMITH'S  .\DM'R. 

Filed  October  19,  1887.     -Vppeal  from  Bullitt  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 
1.  Commencement  of  action— The  filing  of  a  petition  and  the  direction  In 
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good  faith  to  the  olerk  to  issue  a  summoDs  whether  it  is  issued  or  not,  com- 
menoes  the  action  and  prevents  the  running  of  the  statute  of  limitation. 

2.  Willful^negleot— Damages— In  an  action  alleging  willful  negligence  on^ 
the  part  of  the  defendant  It  was  not  error  to  instruct  the  jury  that  if  they 
failed  to  find  the  defendant  guilty  of  willful  negligence,  but  found  it  guilty 
of  ordinary  negligence,  they  were  confined  in  the  assessment  of  damages  to. 
such  an  amount  as  would  fairly  compensate  the  person  injured  for  the  men- 
tal and  physical  suffering  experienced  by  him  from  the  time  of  injury  to  hia 
death  resulting  from  it. 

8.  Pleading— When  the  petition  alleges  that  the  person  injured  was  a  pas- 
senger on  a  company's  train  and  paid  the  usual  charges  to  be  carried,  it  is 
not  necessary  to  state  in  terms  that  he  was  not  in  the  employ  of  the  com- 
pany. 

4.  Railroads— It  is  the  duty  of  a  railroad  company  to  keep  its  platforms, 
and  depot  grounds  in  such  condition  that  persons  getting  off  and  on  its 
trains  and  others  having  business  there  can,  by  the  ezercisn  of ,  ordinary  care^ 
use  them  with  safety.  A  failure  to  do  so,  resulting  in  injury,  renders  tho 
company  liable  in  damages  to  the  person  injured. 

Chas.  Carroll,  Wni.  Lindsay  and  Wm.  R.  Thompson  for  appellant;  F.  P. 
Straus  for  appellee. 

BALLARD  v.  B.ALLARD.  ' 

Filed  October  9,  1887.     Appeal  from   Xelson  Circuit  Court.     Opinion  of  the 

court  by  Judge  Ward,  affirming. 

The   property  exempted   from   distribution   under  section   11,  chapter  Sl» 
General  Statutes,  is  not  a  part  of  the  surplus  of  the  decedent's  estate  for*- 
distribution,  and  can  not  be  charged  to  the  widow  and  infant  children  in 
the  distribution  of  the  surplus. 

C.  T.  Atkinson  for  appellant;  William  Johnson  for  appellee. 

MAKIBBEN  v.  WHITK. 

Filed  October  19,  1887.     Appeal  from  Campbell  Circuit  Court.    Opinion  of 

the  court  by  Judge  Ward,  affirming.  >• 

Abatement — M.  was  sued  as  surety  on  a  contract  whereby  he  agreed  to- 
pay  W.  whatever  the  allowance  of  a  fee  by  the  Campbell  Chancery  Court 
might  fall  short  of  $360.  M.  answered  that  the  court  refused  to  allow  any 
fee,  but  that  an  appeal,  prosecuted  from  that  judgment,  was  still  pending. 
Held— This  was  a  good  plea  in  abatement. 

Nelson  &  Washington  for  appellant;  Chas.  J.  Helm  for  appellee. 

SMITH  V.  BAYLEY'S  ADM'R. 

Filed  October  19,  1887.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  the- 
court  by  Judge  Ward,  affirming. 

1.  Chancery  practice— In  an  equity  action  the  judge  can  not  be  required 
to  state  separately  the  conclusions  of  law  and  of  fact. 

2.  Same— Where  no  reference  to  the  master  is  asked  complaint  can  not  be-, 
made  that  the  chancellor  tried  the  whole  case  on  ,the  evidence,  and  from  it 
stated  the  account. 

James  Montgomery  for  appellant;  J.  P.  Hobson  for  appellee. 

CINCINNATI  NATIONAL  BANK  v.  SILVA. 

Filed  October  19,  1887.     Appeal  from   Campbell  Circuit  Court.    Opinion  or 
the  court  by  Presiding  Judge  Bowden,  affirming. 

1.  Practice— The  evidence  can  not  be  considered  unless  it  is  all  contained 
in  the  bill  of  exceptions. 

2.  Same— In  an  ordinary  action,  in  which  the  law  and  facts  are  submitted 
to  the  court,  the  conclusions  of  law  can  not  be  considered  unless  there  ar&« 
exceptions  to  them. 

3.  Same— The  pleadings  were  such  as  to  admit  evidence  that  would  have-, 
sustained  the  jnagment.     It  is,  thei-efore,  affirmed. 

Nelson  &  Washington  for  appellant;  Charles  J.  Helm  for  appellee. 
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COMMONWEALTH  v.  CROWDUS. 

MFilBd  Octobei:  19.  1887.    Appeal  from  Marlon  Circuit  Court.     OpinioD  of  the 

eoart  by  Judge  Ward,  dismiBslni;. 

Appellate  jurisdiction— This  court  can  not  reverse  a  Judgment  of  acquitt-al 
^f  for  the  offense  charged  imprisonment  may  be  intlicted. 

P.  W.  Hardin  for  appellant. 

8IMMONS  V.  WILLIS. 
/ 
Filed, October  19,  1887.     Appeal  from   Christian  Circuit  Court.    Opinion 'of 

the  court  by  Judge  Barbour,  affirming. 

Introduction  of  teKtimony— Regularly  he  who  has  the  burden  of  proof - 
'shouli  introduce  all  his  evidence  tencfing  to  maintain  his  ccmtentlon;  then 
the  other  party  should  introduce  his;  tbei'eafter  each  should  be  confined  to 
rebutting  evidence.  But  a  trial  court  has  a  discretion,  and  there  can  be  no 
reversal  because  the  court  permitted  either  party  to  present  evidence  out  of 
time  unless  it  appears  to  have  been  prejudicial  to  the  other  party. 

Petree  &  Downer  for  appellant;  Breathitt  &  Stites  for  appellee. 

UAITHKR  V.  SMITH'S  ADM'R. 

Filed  October  19,  1887.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowden,  alfirmlng. 

Constihiction  of  justice's  order— "Courts  will  exercise  an  indulgent  genius 
4n  ascertaiding  from  the  record  of  a  justice  what  his  order  means,"  but  oral 
<3videuce  can  nut  be  heard  for  the  purpose  of  giving  the  order  a  meaning 
which  a  liberal  construction  and  interpretation  can  not  Und  in  the  order 
itself. 

EDMONSON   V.  BIRD. 

Piled  October  19,  1887.     Appeal  from  Webster  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  dismis.sing. 

Appellate  jurisdiction— %'he  appellant  sued  for  S50;  the  api^ellee  set  up  a 
counterclaim  for  $75.  The  court  dismissed  the  petition  and  gave  judgment 
for  t^  in  favor  of  appellee.  Held— This  court  has  no  jurisdiction,  the 
^amount  in  controversy  being  only  $75. 

G.  H.  Towery  for  appellant;  F.  M.  Baker  for  appellee. 

COMMONWEALTH  v.   ANDERSON. 

Filed  October   19,  1887.     Appeal    from   Marion   Circuit   Court.     Opinion   of 

the  court  Ijy  Judge  Ward,  affirming. 

1.  Local  option— To  be  good  an  indictnient  under  the  "local  option*'  law 
<approveil  January  2^^,  1874)  must  allege  facts  showing  that  law  to  be  In 
force  in  the  district  In  which  the  sale  in  violation  of  it  is  charged  to  have 
■been  made. 

^.  Same— The  "local  option"  law,  being  made  applicable  to  a  district,  su- 
persedes the  operation  of  other  laws  therttofore  applying  to  that  district  and 
providing  different  penalties  for  unlawful  selling  of  whisky,  etc. 

U.  Same— Evidence  that  a  defendant  indicted  under  the  "local  option"  law 
had  a  license  from  the  United  States  authorizing  him  to  sell  whisky  is  in- 
-^ompet'ent. 

4.  Same— While  a  certificate  of  the  examining  board  is  prima  facie  evi- 
dence that  the  election  was  held,  and  that  the  vote  was  stfited.  it  does  not 
f;how  that  the  county  court  was  authorized  to  order,  or  did  order,  the  election 
-as  reauired  by  the  statu t.e. 

P.  W.  Hardin  and  Finley  Shuck  for  api)ellant. 

SPRINGFIELD  FIRE  AND  MARINE  IXS.  CO.^  v.  HEAVKKIN. 

Filed  October  19,  1887.     Appeal  from   Ohio  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Bowden,  affirming. 
1.  New  trial— Section  842  of  the  Civil  Code,  before  the  amendment  of  May 
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16,  1886,  requiriog  that  a  motion  for  a  new  trial  shall  be  made  within  three- 
days  after  the  verdict  is  rendered,  except  for  the  causes  mentioned  in  sub- 
section 7  of  section  840,  applies  where  the  verdict  is  special  as  well. as  where 
it  is  general. 

2.  Insurance— The  failure  of  an  insurance  company  to  deny  that  it,  on  its 
own  investigation,  refused  to  pay,  is  a  waiver  of  the  right  to  demand  proof 
of  loss,  and  to  have  a  delay  of  sixty  days  in  which  the  proof  can  be  looked 
into. 

8.  Where  appearance  is  entered  merely  for  the  purpose  of  contesting  it& 
jurisdiction,  the  court  does  not  acquire  jurisdiction  tj  the  act  of  appear- 
ing; but  when  the  defendant  appears  generally,  and  does  not  restrici  the  ajn 
pearance  to  the  special  purpose  of  disputing  jurisdiction,  the  court  acquires, 
jurisdiction  by  the  act  of  appearance,  even,  if  it  did  not  have  It  by  force  of  a 
service  of  summons. 

Hill  &  McHenry  and  H.  P.  Taylor  for  appellant. 

GTCOGHEGA^^  v.  BElCLTflK. 

Filed  September  21,  1887.     Appeal  from  Hardin  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  In  order  to  prosecute  an  appeal  upon  a  partial  transcript  the  appellant 
must  file  his  schedule  In  the  clerk's  office  of  the  lower  court  within  ninety 
days  after  the  granting  of  the  appeal,  and  where  an  appeal  granted  by  the 
lower  court  is  dismissed  and  a  new  appeal  is  granted  by  the  clerk  of  this 
court  a  schedule  filed  upon  the  former  appeal  will  not  authorize  the  prose- 
cution of  the  new  api)eal  upon  a  partial  transcript. 

2,  Where  an  appeal  is  prosecuted  upon  a  partial  transcript  without  a 
schedule  and  the  transcript  does  not  show  affirmatively  Ihat  the  judgment 
must  be  erroneous,  it  will  be  presumed  that  it  is  correct,  and  it  will  be 
affirmed. 

James  E.  Gaither  and  Richards  &  Hines  for  appellant;  J.  P.  Hobson  and 
S.  H.  Bush  for  appellee. 
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RAF  LEY,  &c.  V.  MILAM. 

(Filed  September  29.  1887— Not  to  be  reported.) 

Construotlon  of  devise— Remainders— A  devise  of  an  estate  to  K.  for  life, 
and  after  her  death  "tu  be  vested  in  and  belong  to"  her  daughter,  created 
a  vested  remainder  In  the  daughter  of  the  life  tenant.  The  words  "to  be 
vested  in  and  belong  to"  were  used  bj  the  testator  to  indicate  the  time  when 
the  daughter  of  the  life  tenant  should  have  the  possession,  and  not  the  time 
when,  or  the  contingency  upon  which,  the  title  should  vest  in  her.  There- 
fore, M|)on  the  death  of  the  remainderman  before  her  mother  (the  life  ten-, 
am)  the  latter,  as  her  heir-at-law,  became  invested  with  the  fee. 

M.  O.  Allen  for  ajipellants. 

John  O.  Cniddoek  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  eourt  l)y  .Tud^e  Lewis. 

In  IH44  John  Railey,  havinji:  made  a  will,  died  leaving:  a  widow, 
Elizabeth,  two  ehildren,  Jolin  VV.,  Caroline  E.  Wilson,  then  a  wid- 
ow, and  a  grandehild.  Elizabeth  M.  Wilson. 

This  action  was  brouj<ht  by  the  children  and  heirs  at  law  of 
John  W.  Railey,  now  dead,  aj^ainst  W.  E.  Milam,  second  liusband 
of  Caroline  E.,  also  dead,  to  recover  of  him  a  tract  of  land  men- 
tioned in  the  will,  and  which  Jie  claims  under  a  (ieed  of  convey- 
ance by  his  wife. 

W'liether  the  plaintilTs  are  entitled  to  recover  depends  upon  the 
construction  of  the  will  of  John  Railey,  the  fifth  clause  of  which, 
bearing  particularly  upon  the  question,  is  as  follows: 

'**!  give  and  bequeath  unto  my  daughter,  (-aroline  E.  Wilson^ 
the  following  slaves,  to  wit:  *  *  *  To  have  and  to  hold  from 
and  after  the  death  or  marriage  of  my  wife,  Elizal)eth,  for  and 
during  her  natural  life,  and  after  her  death  to  be  vested  in  and 
belong  to  her  daughter,  Elizabeth  M.  Wilson.  I  also  give  and 
bequeath  to  her  the  tract  of  land  on  which  I  now  live  to  be^ 
vested  in  her  at  the  death  of  my  wife,  Elizabeth,  and  if  she 
should  marry  that  then    she   shall'  have   and   enjoy  such  part  a.s 
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may  not  be  embraced  in  the  sixty  acres  of  cleared  land  and  fifty 
acres  of  woodland  to  be  set  apart  by  my  wife,  Elizabeth,  as 
-aforesaid,  for  and  during  her  natural  life,  and  at  her  death  the 
same  to  be  vested  in  and  belong  to  her  daughter,  Elizabeth  M. 
Wilson/' 

To  explain  the  apparent  obscurity  of  the  testator's  meaning  in 
regard  to  the  land  cfevised  to  his  daughter  for  life,  it  is  proper  to 
state  that  in  a  previous  clause  of  the  will  he  devised  his  entire 
real  estate  to  his  wife  during  her  life  or  widowhood,  but  re- 
stricted the  quantity  in  case  of  her  marriage  to  the  sixty  acres  of 
cleared  land  and  fifty  acres  of  woodland  mentioned! 

It  is  contended  for  the  plaintilfs  that  as  Elizabeth  M.  Wilson, 
the  granddaughter  of  the  testator,  died  childless  and  intestate, 
upon  the  death  of  her  mother  the  estate  never  vested  in  her, 
but  fell  back  and  became  a  part  of  the  estate  of  John  Railey,  and 
the  plaintiifs  being,  at  the  death  of  Caroline  E.  Milam,  bis  only 
heirs,  are  now  entitled  to  the  land  in  dispute,  notwithstanding 
her  attempted  conveyance  of  the  fee  simple  title,  under  which 
the  defendant,  Milam,  claims. 

The  simple  inquiry  <hus  presented  is  whether,  according  to  a 
proper  construction  of  the  will,  the  interest  devised  to  Elizab>3th 
M.  Wilson  was  a  vested  or  contingent  remainder.  If  the  former, 
then  at  her  death  her  mother,  as  heir  at  law,  became  invested 
with  tiie  fee,  and  the  deed  operated  to  pass  the  title  to  the  de- 
fendant. If  the  latter,  tlie  plaintitfs,  as  the  heirs  at  law  of 
<^aroline  E.  Milam,  as  well  as  of  John  Railey,  are  invested  with 
the  title. 

'*The  prpsent  capacity  of  taking  effect  in  possession,  if  the  pos- 
session were  t(^  become  vacant,  and  not  the  certainty  that  the 
possession  will  become  vacant  before  the  estate  limited  in  re- 
mainder determines,  universally  distinguishes  a  vested  remain- 
der from  one  that  is  continu:ent.''' 

Testing  tlie  (question  before  ns  by  that  rule,  which  has  been 
repeatedly  applied  by  tliis  court,  it  se^ms  to  us  the  interest 
which  Elizabeth  M.  Wilson  took  under  the  will  must  be  held  a 
vested  remainder  unless  the  language  used  be  regarded  as  ex- 
plicitly and  clearly  indicating  a  ditferent  intention"  on  the  part 
of  the  testator,  for  she  was,  at  the  death  of  the  testator,  in  being 
A  determinate  person,  capable  of  taking  upon  the  death  of  her 
motlier,  the  life  tenant,  so  that  there  was  no  uncertainty  as  to 
eitiier  tlie  person  appointed  to  take  the  interest  in  remainder  nor 
as  to  the  event  upon  which  she  was  to  take. 

.  Tiie  case  of  WillijMmson  v.  Williamson,  18  B.  M.,  36f$,  has  no 
application  to  this  case,  for  there  the  estate  in  remainder  had 
been  given  to  the  heirs  of  the  same  person  who  was.  the  devisee 
for  life,  and  although  if  the  estate  had  been  given  to  the  heirs  of 
some  other  person  than  the  life  tenant  the  rule  would  have  been 
applicable  and  the  remainder  contingent,  as  then  held,  it  would 
have  been  so  because  of  the  uncertainty  of  there  being  heirs  of 
such  other  person  at  the  death  of  the  life  tenant,  but  in  this 
case  the  devisee  was  in  being  and  acquired  the  vested  and 
transmissible  right  to  enjoy  the  estate  in  remainder  upon  the 
<leath  of  the  life  tenant. 

The  language  of  the  will  is:  '*I  give  and  bequeath  to  Caroline 
K.  Wilson  the  tract  of  land  to  be  vested  in  her  at  the  death  of  my 
wife  *  *  *  for  and  during  her  natural  life,  and  at  her  death 
the  same  to  be  vested  in  and  belong  to  her  daughter,  Elizabeth 
M.  WMlson.'' 

The  words  *'to  be  vested  in  and  belong  to"  were,  in  our  opin- 
ion, used  by  the  testator  to  indicate  the  time  when  the  grand- 
child should  have  the  possession,  and  not  when  or  the  contln- 
igency  upon  which  the  title  should  vest  in  her. 
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Thfe  6aln6  word  "vest"  is  applied  to  the  estate  in  remainder 
lor  life  given  to  his  daughter,  and  to  the  estate  given  his  son 
Which  he  provides  **is  to  be  vested  in  him''  at  the  marriage  or 
death  of  his,  the  testators,'  wife. 

We  think  the  interest  of  the  grandchild  was  a  vested  remain- 
•der,  and  at  her  death,  which  occurred  after  that  of  the  testator, 
it  passed  to  her  mother,  and  consequently  appellee,  Milam,  ao- 
•quired  under  her  deed  a  complete  title. 

Wherefore^  the  judgment  is  affirmed. 


BUCHANNON  v.  COMMONWP^AI.TH. 
(Filed  September  29,  1887.) 

1.  DrnnkHfn)«'P<j  no  exons«for  crime— Drunkenness  as  a  fact  may  be  proved 
"by  the  iJpft-njlHnt  in  nn  iiidictnient  for  murder  as  bearing  upon  the  existence 
-nr  nonexlsreiifo  .»f  ii,iili«e,  hut;  not  upon  the  ground  that  it  in  and  of  itself 
•excuses  or  inirijrar^s  The  crime. 

In  this  crtse  the  r<iurt  ]  ropeilj'  refused  to  allow  a  witness  to  stat-e.  without 
-detailing  the  ^vo^<iR,  the  arts,  and  behavior  of  the  accused,  that  just  Iwfore 
the  klllini;  he  hinl  n«»t  udiul  enou^irh  to  know  right  from  wrong  or  sufiSoient 
Will  power  to  control  hi-j  actions,  there  being  not  even  a  pretext  that  he  was 
insane,  and  it  being  evident  that,  if  his  mind  was  affected,  it  was  the  result 
^f  temporary  intoxication.  Nor  should  an  instruction  as  to  insanity  have 
been  siven. 

3.  Instructions -It  would  not  have  been  proyier  to  have  singled  out  from 
the  evidence  the  one  fact  of  drunkenness  and  told  th^  jury  why  they  were 
-^illoweti  to  hear  evidence  as  to  it. 

Wood  «&  Day  for  appellant. 

P.  W.  Hardin  for  ttPi)eI]Fe. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Holt. 

The  imposition  of  the  death  penalty  in  this  case  has  led  to  a 
xjarefui  inspection  of  the  record. 

The  performance  of  tliis  uni)leasant  duty  lias,  however,  satis- 
fied us  beyond  all  (juestion  that  the  killing  was  not  only  in- 
human^ Imt  utterly  devoid  of  excuse. 

The  accused,  witliout  warning,  ci:nelly  shot  down  the  deceased 
When  he  was  perforjning  neighljorly  and  kindly  acts  for  him. 

Drunkenness,  that  l)y  far  tlie  most  fruitful  source  of  crime  in 
t)ur  State,  was  the  cause  of  it.  The  wisdom  of  the  common  law 
held  this  to  be  no  excuse.  Our  statute  makes  it  an  offense,  and 
t)ne  crime  should  not  privilege  another.  Intoxication  often,  in^ 
^eed  usually,  excites  the  homicidal  passions,  and  makes  one  hos- 
tis  humani'  generis,  and  if  it  could  serve  to  excuse  or  mitigate  a 
greater  offense  it  would  be  a  shelter  for  the  bad  element  in 
society,  and  an  invitation  to  the  commission  of  crime.  Sucli  a 
ru^e  would  endanger  the  very  existence  of  the  social  fabric,  and 
is  forbidden  by  every  consideration  of  public  policy.  Counsel 
earnestly  urge  two  reasons  for  a  reversal  of  the  sentence:  First, 
that  the  accused  was  not  allowed  to  prove  the  condition  of  his 
mind  at  the  time  of  the  killing;  and, second,  because  the  court  not 
■only  did  not  inform  the  jury  why  evidence  of  drunkenness  was 
Admitted,  .and  failed  to  define  manslaughter  to  them,  but  vir- 
tually told  them  that  they  must  convict   the   accused  of  either 
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murder  or  manslaughter,  and  yet  in  another  iuKtruction  said  t«> 
them  if  he  did  not  know  tliat  the  act  was  wrong,  or  did  not  have- 
sufficient  will  power  to  refnwn  from  doing  it,  that  then  they 
should  acquit  him  upon  the'  ^' round  of  insanity. 

Without  having  the  witness  detail  the  words,  acts  and  behavior 
of  the  accused,  she  was  asked  bv  his  counsel  whether  at  the 
time,  or  just  l)efore  tlie  killing,  he  had  mind  enough  to  know 
right  from  wrong,  and  sufficient  will  power  to  control  his  actions? 
This  evidence,  upon  tlie  facts  of  this  case,  was  prop»irly  rejected. 
It  is  evident  if  his  mind  was  atfected  that  it  was  the  result  of  his 
temporary  intoxication.  There  is  not  even  a  pretext  that  he  wan 
insane.  It  clearly  appears  that  he  was  not,  but  that  his  condi- 
tion arose  from  his  then  voluntary  drunkenness.  Not  only  was 
the  testimony,  therefore,  inadmissible,  but  tlie  accused  was  not 
entitled  to  an  instruction  as  to  insanity  and  none  should  have 
been  given,  nor  would  it  liave  been  proper  to  have  singled  out 
from  the  evidence  the  one  fact  of  drunkenness  and  told  the  jury 
why  and  for  what  purpose  they  were  allowed  to  hear  evidence  as 
to  it.  Such  testimony  is  incompetent,  not  because  intoxication 
per  se  either  excuses  or  mitigates  crime,  but  because,  in  connec- 
tion witli  other  facts,  an  absence  of  malice  may  appear.  A  delib- 
erate intent  to  toke  life  is  an  essential  element  of  murder.  Drunk- 
enness as  a  fact  may,  therefore,  be  proven  as  bearing  upon  its 
existence  or  nonexistence.  It  is  not  admissible  upon  th»^  ground 
that  it,  in  and  of  itself,  excuses  or  mitigates  the  crime,  because 
one  offense  can  not  justify  or  palliate  another,  ijut  because,  under 
the  circumstances  of  tlie  case,  it  may  tend  to  show  that  the  less  , 
and  not  the  greater  offense  was  committed. 

It  may  be  said  t\u\t  to  allow  it  to  be  proven,  and  yet  deny  that 
under  the  law  it  either  excuses  or  mitigates  the  offense,  involves 
an  absurdity.  Not  at  all.  It  is  a  sufficient  reply  to  it  to  say  that 
in  some  cases  the  offender,  altliougli  intoxicated,  may  be  guiltyof 
murder,  while  in  others  he  may  be  guilty  of  manslaughter  only. 
The  question  depends  upon  all  the  circumstances  of  the  case, 
and  in  connection  with  them  evidence  as  to  the  condition  of  the- 
accused  at  the  time  of  the  killing,  whether  intoxicated  or  not, 
should  be  permitted  to  go  to  the  jury  as  bearing  upon  the  ques- 
tion of  malice. 

In  this  case  the  jury  were  in  substance  told  that  they  should 
find  the  accused  guilty  of  murder  if  the  killing  was  attended 
with  deliberate  malice,  but  of  manslaughter  only  if  done  without 
malice. 

It  is  not  pretended  that  It  was  accidental  or  done  in  self-de- 
fense. If  it  wtre  the  testimony  sliows  otherwise,  and  imder  the 
circumstances  of  the  case  thei>'  was  no  escape  from  a  conviction 
for  either  murder  or  manslaughter,  and  the  distinction  between 
the  two  was  sufficiently  and  properly  indicated  to  the  jury. 

The  protection  of  huinan  life  and  public  peace  and  safety  dic- 
tate an  adherence  to  the  rule  above  indicated,  and  the  views 
herein  expressed  in  support  of  it  are  sustained  by  the  case  of 
Shannahan  v.  Commonwealth,  S  Bush,  4B4,  to  which    we  adhere. 

Judgment  affirmed. 


SCALF  V.  commonwp:alth. 

(Filed  September  29,  1887— Not  to  be  reported.) 

Indictment— MlsjolDder— Appellants  were  jointly  indicted  for  willfully  ancj^ 
maliciously  shooting  and  wounding  another  with  Intent  to  klllv  the  Indiot- 
inent  also  charging  them  with  conspiring  together  to  commit  the  crime^ 
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• 

TFhe  jnry  fouDd  them  Rulltj  of  wlllfal  aod  lUAlIcinus  shooting  with  intent  to 
^ill.  It  is  contended  that  an  unlawful  oonfederatinjz  to  ooniniit  a  feinnloiis 
«ot  and  the  orliue  of  willful  and  malicinuR  wounding  are  (separate  offenFes, 
-and  can  not  be  joined.  Held— That  the  verdict  of  the  jury  renders  a  deter- 
mination of  this  Question  unnecessary. 

A.  P.  Settle  for  apptfllant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  were  jointly  indicted  in  the  Jackson  Circuit 
tUourt  for  unlawfully,  willfully  and  maliciously  shooHng  and 
wounding  Felix  Harrison  with  the  intent  to  kill  him.  They  were 
tried  and  convicted,  and  their  punishment  fixed  at  confinement^ 
in  the  State  penitentiary  for  the  term  of  three  years  each.  The 
indictment  also  charged  them  with  conspiring  together  to  com- 
mit the  crime. 

From  the  evidence  it  is  clear  that  the  appellants  are  both 
guilty  of  the  crime  charged,  and  that  they  had  no  excuse  what- 
ever for  committing  It. 

The  appellant's  counsel  contends  that  the  case  should  be  re- 
versed because  the  instructions  given  by  the  court  were  **too 
numerous  and  perplexing  to  present  a  dear  view  of  the  law  to 
the  jury." 

There  were  only  five  instructions  given,  and  each  one  of  them 
related  to  a  matter  germane  to  the  case,  and  each  one  fairly  pre- 
sented the  law  to  the  jury. 

It  is  contended  that  an.  unlawful  confederating  to  commit  a 
felonious  act  and  tlie  crime  of  willful  and  malicious  wounding 
ure  separate  offenses,  and  can  not  be  joined. 

By  the  verdict  of  the  jury  an  inquiry  into  that  matter  is  ren- 
dered unnecessary  because  the  appellants  were  convicted  of  the 
crime  of  willful  and  malicious  shooting  and  wounding  with  in- 
tent to  kill,  and  the  proof  is  overwhelming  that  they  did  it. 

The  judgment  of  the  lower  court  is  alflrmed. 


DISNPIY  V.  COMMONWEALTH. 
(Filed  Septombei  29,  1887— Not  to  be  reported.) 

1.  Criminal  law— Arraignment— The  court  in  a  felony  case  may  defer  call- 
ing on  the  defendant  to  plead  to  th«  indictment  until  the  jurors  are  selected, 
after  which  they  are  sworn  to  try  the  issue  mnde  by  the  plea. 

9.  Former  jeopardy— Where  the  jury  is  selected  and  ^worn  and  then  dls- 
ohar^ed  for  the  reason  that  it  is  discovered  thrtt  the  defendant  has  not 
pleaded,  this  will  not  constitute  a  bar  to  the  further  prosecution  of  the 
defendant. 

8.  CasH— By  an  oversight  th«'  defendant  was  put  upon  his  trial  hefon*  he 
wan  required  to  plead.  The  court,  discovering  the  oversight  during  the 
progress  of  the  trhil,  called  upon  the  defHudnnt  to  plead,  and,  upon  his  re- 
fusal to  do  so,  the  court  entered  a  plea  for  him  and  had  the  jury  resworn, 
the  defendant  protesting.  Held— That  the  lights  of  the  defendant  were  not 
prejudiced  by  the  action  of  the  court. 

H.  C.  Eversole  for  appellant.  ^  , 
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P.  W.  Hardin  for  appellee. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted  in  the  Laurel  Circuit  Court  for  the- 
murder  of  (leorge  Tetters.  He  was  found  guilty  of  the  charge 
and  his  punishment  fixed  at  confinement  in  the  State  peniten-v 
tiary  for  life.  The  trial  court  overruled  his  motion  for  a  new 
trial,  and  he  has  appealed  to  this  court. 

The  jurors  were  selected  and  sworn  to  try  the  issue  of  guilty  or 
not  guilty,  without  the  appellant  having  entered  any  pl>?a  to  the 
indictment  and  without  the  court  having  called  upon  him  to 
plead  and  without  having  arraigned  him,  or  called  upon  him  ta 
waive  the  arraignment. 

While  matters  stood  thus  one  witness  was  examined  for  the 
Commonwealth  and  cross-examined  by  the^  appellant.  Upon  the 
conclusion  of  the  examination  of  this  witness  the  appellant 
moved  the  court  to  discharge  him  from  custody  upon  the  ground 
that  he  had  been  put  upon  trial  illegally,  and  that  the  Jury  could 
not  be  reorganized  and  be  T3ut  upon  another  trial  because  he 
had  once  been  in  jeopardy  for  the  same  crime.  The  court  over- 
ruled the  motion,  but  offered  to  discharge  the  jury  with  the  ap- 
pellant's consent,  which  he  declined  t«  give.  Thereupon  the 
court  requested  him  to  plead  to  the  indictment,  which  he  de- 
clined to  do.  The  court  then  caused  him  to  be  arraigned,  and  the 
plea  of  not  guilty  entered  fo'r  him,  whereupon  the  jurors  were 
resworn  and  the  witness  who  had  been  examined  was  resworn  and 
re-examined,  and  the  case  progressed  to  its  conclusion. 

The  court  in  a  felony  case  may  defer  callinu:  on  the  defendant 
to  plead  to  the  indictment  until  the  jurors  are  all  selected,  and 
then  the  clerk  will  arraign  him  and  enter  his  plea,  after  which 
the  jurors  are  sworn  to  try  the  is(?ue  made  by  the  plea.  Thus  far 
the  defendant  can  not  complain  because  he  has  the  perfect  right 
to  participate  in  the  selection  of  the  jurors  that  are  to  try  him, 
and  it  is  presumed,  for  there  is  nothing  appearing  to  the  con- 
trary, that  the  appellant  exercised  that  right,  and  that  the  juror.«i 
were  of  his  own  selection,  but  by  an  oversight  the  appellant  waa 
put  upon  his  trial  before  he  was  required  to  plead.  The  over- 
sierht  was  discovered  and  corrected  before  the  case  had  progressed 
far,  by  entering  the  appellant's  plea  and  reswearing  the  jury.  Thia 
was  done,  it  is  true,  against  his  protest,  but  what  right  of  his  was 
prejudiced?  The  jurors  had  just  been  selected  and  chosen  by 
him  in  the  manner  pointed  out  by  law.  His  rights  in  that  re- 
gard were  in  no  manner  abridged  by  the  subsequent  fact  of  put- 
ting hinf  upon  trial  and  progressing  with  the  trial  for  a  short 
time  without  his  plea  having  been  entered;  he  was  deprived  in 
fact  of  no  right  that  he  would  have  been  entitled  to  in  the  pro- 
gress of  the  trial  had  it  been  properly  begun,  therefore,  it  ift 
clear,  very  clear,  that  his  rights  were  not  prejudiced  by  the  ac- 
tion of  the  court,  or  was  the  appellant,  by  the  facts  above  stated, 
put  twice  in  jeopardy,  for  it  is  well  settled  that  where  the  Jury  is 
selected  and  sworn,  and  then  dischargd  for  the  reason  that  it  1» 
discovered  that  the  defendant  has  not  pleaded,  this  will  not  con- 
stitute a  bar.     (United  States  v.  Riley,  5  Blatch.,  204.) 

The  evidence  in  the  case  is  conclusive  that  the  appellant 
cruelly  and  wantonly  committed  the  murder  with  which  he  waa. 
charged,  with  scarcely  a  mitigating  circumstance  in  his  favor. 

The  judgment  of  the  lower  court  is  affirmed. 
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SAME  V.  SAME. 

(Filed  October  1,  1887.) 

An  antenuptial  afcrpenient  whereby  the  woman  reiinqnlshes  her  right  of 
dower  and  distributable  share  in  her  intended  husliand's  estate  is  a  legal 
oontraot.  and  the  intended  marriage  alone  is  a  sufficient  consideration  to* 
uphold  it. 

In  this  case  the  charge  of  fraud  and  ud fairness  on  the  part  of  the  husband 
In  the  procurement  of  such  a  oontraot  is  not  established  by  the  evidence,  and 
the  contract  is  enforced. 

Wm.  Lindsay,  A.  Duvall,  James  Harlan,  S.  M.  Bernard  and  J.. 
Barbour  for  appellants. 

A.  Burnett  and  C  B.  Seymour  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judj^e  Bennett. 

William  H.  Forwood  died  in  Jefferson  county  in  1888.  After 
his  death  his  will  was  duly  proven  and  admitted  to  record  in  the- 
Jefferson  County  Court. 

In  1884  the  appellee,  Nancy  Elizabeth  Forwood,  as  the  widow  of 
Wm.  H.  Forwood,  decased,  instituted  suit  in  the  Louisville  Law 
and  Equity  Court  against  the  executors  and  devisees  of  William 
H.  Forwood  for  the  purpose  of  having  his  estate  settled  and  her 
dower  in  the  realty  allotted,  and  her  distributable  share  in  the- 
personalty  set  apart  to  her. 

In  the  second  paragraph  of  appellees*  petition  and  the  amenci- 
ment  thereto  she  discloses  the  fact  that  she  and  William  H.  For- 
wood were  married  in  Shepherdsville,  Bullitt  county,  Ky.,  on 
the  4th  day  of  March,  IHJ-'O.  In  that  day,  but  before  the  marriage 
cermouy  was  performed,  she  and  William  H.  Forwood  entered 
into  a  written  marriage  contract,  l>y  which  it  was  agreed  that 
she  was  to  retain  her  right  to  all  of  the  property  that  she  then 
owned  or  might  thereafter  acquire;  to  contract  and  be  contracted 
with  in  her  own  name;  to  sue  and  be  sued  in  lier  own  name,  and 
that  he  was  to  have  no  right  to  any  property  that  sh«j  then  owned 
or  might  thereafter  acquire,  nor  any  interest  therein,  nor  in  any- 
wise control  the  same.  It  was  also  agreed  that  she  was  to  have 
no  right  to  any  property  that  he  then  owned  or  thereafter  ac- 
quired, nor  was  she  to  have  dower  in  any  of  his  real  estate  after 
his  death,  nor  any  distributable  share  in  "his  personal  estate  after 
his  death. 

She  alleges  in  said  second  paragraph  aifd  amendment  thereto 
that  at  the  time  said  contract  was  signed  and  acknowledged  by 
her  she  and  William  H.  Forwood  were  already  engaged  to  be- 
married.  **and  the  contract,  while  it  was  signed  in  contempla- 
tion of  marriage,  was  not  made  in  consideration  of  marriage,  but 
that  they  had  i»reviously  mutually  agreed  and  promised  to  marry 
one  another  for  the  sole  consideration  of  each  other's  promise 
to  marry,  and  not  for  any  other  consideration  whatever;  that  at 
the  time  of  signing  the  contract  William  H.  Forwood  was  a  man 
of  sixty  years  of  age  and  of  large  business  experience  and  skill, 
and  owned  about  $70,0(X)  worth  of  property,  mostly  real  estate, 
and  that  she  was  only  twenty-two  years  of  age  and  of  no  business 
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<»xperience,  and  owned  no  property  and  had  no  expectation  of  in- 
heritance, except  from  her  father  and  mother,  whose  estate, 
which  consisted  of  real  estate,  did  not  exceed  $15,000  in  value,  to 
be  divided  among  five  children;  that  the  contract  was  presented 
to  her  for  her  signature  while  they  were  on  their  way  to  Shep- 
herd sville  to  be  married,  and  that  the  same  was.  signed  and  ac- 
knowledged by  her  after  her  arrival  at  SliepherdsvlUe;  tliat  she 
and  William  H.  Forwood,  at  the  time  said  contract  was  signed, 
both  resided  in  the  city  of  Louisville,  she  residing  with  her 
father  and  mother;  that  he  induced  her  to  keep  their  intention 
to  marry  a  secret  from  her  family  and  friends,  and  to  go  with 
him  to  Shepherdsville  and  to  be  married  there;  that  she  had  no 
acquaintances  or  friends  in  Bullitt  county  with  whom  she  could 
consult  about  the  propriety  of  signing  the  contract,  and  that 
William  H.  Forwood  induced  her  to  sign  it  without  having  any  of 
her  friends  to  consult  except  himself  so  that  she  could  act  intel- 
ligently and  advisedly  in  reference  to  the  propriety  of  signing  the 
contract;  that  his  conduct  was  planned  and  carried  out  with  the 
intent  to  overreach  her;  that  the  contract  was  unreasonable,  un- 
fair, unjust,and  was  obtained  by  coercion  and  misrepresentatinn." 

In  order  to  settle  the  rights  of  the  parties  to  this  controversy 
it  is  first  necessary  to  determine  the  nature  of  the  antenuptial 
agreement  made  between  the  appellee  and  her  husband,  William 
H.  Forwood. 

At  common  law  by  the  marriage  the  wife  acquired  the  right  to 
be  endowed  of  one-third  of  the  lands  of  which  her  husband  was 
seized  in  fee  at  the  time  of  marriage  or  during  coverture. 

There  is  a  class  of  cases  which  hold  that  a  woman  can  not,  by 
antenuptial  contract,  legally  dispose  of  hor  right  to  dower  in^her 
intended  husband's  lands  because,  first,  she  can  not  contract 
away  or  release  a  right  before  it  has  accrued;  second,  that  no 
right  or  title  to  a  freehold  can  be  barred  by  a  collateral  satisfac- 
tion. This  class  of  cases,  therefore,  holds  that  such  a  contract 
is  not  enforcible  at  law  because  it  !ias  no  legal  existence,  but  it 
is  an  executory  equitable  agreement  which  a  court  of  equity  will 
enforce  a  specific  performance  of  as  against  the  widow,  provided 
the  agreement  is  reasonable,  fair  and  upon  an  adequate  consid- 
eration; but  if  it  appears  that  the  agreement  is  unreasonable, 
unconscientious  and  without  an  adequate  consideration,  a  court 
of  equity  will  not  enforce  a  specific  performance  of  it.  Such  are 
the  cases  relied  upon  by  counsel  for  the  appellee. 

There  is  another  class  of  cases  which  hold  that  while  such  a 
contract  is  not  binding  at  law  because  the  parties  can  not  con- 
tract away  or  release  a  right  thai  does  not  exist,  yet  its  enforce- 
ment does  not  rest  upon  the  doctrine  of  specific  performance,  but 
the  contract  constitutes  an  equitable  bar  to  the  widow's  right  of 
<lower.  This  class  of  cases  does  not  regard  an  adequate  consid- 
eration as  essential  to  uphold  the  contract.  Any  valuable  con- 
sideration is  deemed  sufficient. 

The  question  involved  in  both  of  these  classes  of  cases  was  that 
of  a  jointure  or  settlement  upon  the  intended  wife  in  lieu  of  her 
<lower   or   distrihutahle   share  in  her  intended  husband's  estate. 

There  is  another  class  of  cases  that  holds  (and  with  which  we 
agree)  that  an  antenuptial  contract  is  a  legal  contract,  the  con- 
sideration of  which  may  be,  first,  that  of  the  intended  marriage 
alone,  or,  second,  that  of  a  jointure  or  settlement  upon  the  in- 
tended wife  in  lieu  of  her  dower  or  distributable  share  in  her 
intended  husband's  estate,  and  that  either  of  these  considera- 
tions, if  both  parties  are  sui  juris,  is  sufficient  to  uphold  the  an- 
tenuptial agreement  on  the  j)art  of  the  woman  to  relinquish  her 
right  of  dower  and  distributable  share  in  her  intended  husband's 
<?state.     By  such  a  contract  the  parties   do   not  in   fftct  contract 
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Hway  a  right  that  does  not  exist,  but  they  do  what  is  done  every 
tl ay —namely,  provide  a  rule  by  agreement,  to  be  applied  to  their 
property  rights  in  view  for  tlie  relation  that  they  are  about  to 
enter  into,  instead  of  the  rule  that  the  law  would  furnish  in  the 
absence  of  the  agreement.  (Bishop  on  the  Law  of  Married 
Women,  volume  I,  sections  418,  425  and  427.)   . 

Also  this  court  virtually  held  in  the  case  of  Crostwaight  v; 
Hutchinson,  2  Bibb,  408,  that  an  antenuptial  contract  which  was 
not  to  take  effect  until  after  coverture  was  a  legal  contract. 

To  the  same  effect  is  the  case  of  Mitchell's  Adm'r  v.  Mitchell.  4 
B.  Mon..  38(). 

We  have  seen  that  marriage  alone  is  sufficient  consideration  to 
uphold  an  anteuptial  marriage  contract. 

Bishop  (volume  1  on  Married  Women,  section  775),  says:  **To 
Bay,  therefore,  that  it  is  to  be  regarded,  when  it  is  the  induce- 
ment to  any  contract,  as  a  valuable  consideration,  is  to  utter 
truth,  yet  only  a  part  of  the  ti*iith.  What  this  utterance  lacks  is. 
In  our  books,  not  unfrequontly  expressed  by  the  adjective  highest, 
ns  marriage  is  the  highest  consicleration  known  to  the  law.'' 

In  the  case  of  Nail  v.  Maurer,  2o  Md.,  588,  the  court  says:  *'The 
contract  was  in  contemplation  of  marriage,  and.  as  clearly  ap- 
f>ears,  was  intended  to  bar  or  prevent  the  acquisition  thereby  of 
any  right  by  either  party  in  the  property  of  the  other  in  order 
that  the  marriage  proposed  might  take  piac(».  The  main  object 
in  view  was  the  consummation  of  the  marriage,  and  it  was  to 
that  end  that  the  contract  was  executed.  It  seems  almost  impos- 
sible to  view  the  contract  as  founded  on  any  other  consideration, 
although  the  reciprocal  character  of  the  stipulations  might  be 
held  to  constitute  one  sufficient  to  make  the  contract  l)inding  and 
effective,  but  whether  tiie  marriage  they  proposed  be  expressly 
mentioned  as  a  consideration  or  not  we  think  it  must  be  regarded 
as  such  within  the  purviow  and  meaning  of  the  contract." 

The  consideration  of  marriage  is  not  only  regarded  as  sufficient 
to  uphold  an  antenuptial  marriaije  contract,  but  the  considera- 
tion may  be  regarded  by  the  woman  as  of  inestimable  value  to 
ber — a  value  that  would  by  far  outweigh  her  property  rights  in 
the  estate  of  her  intended  husband. 

The  appellee's  marriage  contract  with  lior  husband,  William 
H.  Forwood,  therefore,  must  stand  unless  he  overreached  and 
tlefrauded  her  in  the  making  of  it. 

The  allegations  of  the  second  paragraph  of  her  answer  and  the 
amendment  thereto,  of  which  we  have  given  the  full  substance, 
were  denied,  except  the  allegations  that  the  marriaf^e  agreement 
filed  with  the  appellee's  answer  was  signed  and  acknowledgd  i)y 
her  on  the  day  of  her  marriage,  and  that  she  and  William  H. 
Forwood  lived  in  Louisville  and  went  to  Shepherdsvillc  to  get 
married,  and  not  one  of  the  allegations  denied  was  proven. 

If  it  appeared  that  the  appellee  was  inveigled  into  mnkine:  this 
tsontract  by  unfair  means,  such  as  taking  advantage  of  her  ignor- 
ance, her  affections  are  concealing  the  truth  from  her.  we  would 
not  hesitate  to  set  it  aside  as  a  fraud  upon  her,  but  such  a  state 
of  case  does  not  appear.  On  the  contrary  she  does  not  allege  that 
she  did  not  know  the  nature  and  legal  effect  of  the  contract.  6r 
does  she  allege  that  she  did  not  make  it  freely  and  voluntarily. 
It  is  true  she  says  that  when  she  signed  the  contract  she  was  dV- 

f ►rived  of  the  advice  of  her  friends  as  to  the  propriety  of  making 
t.  This  may  be  true,  but  she  does  not  allege  tliat  she  desired 
the  advice  of  her  friends,  or  that  her  purpose  would  have  been 
changed  by  their  advice.  In  addition  to  her  failure  to  deny  tliat 
she  signed  the  contract  with  a  full  knowledge  of  its  scope  and 
legal  meaning  it  is  clear  that  she  understood  its  meaning,  for  the 
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proof  is  clear  that  she  was  a  woman  of  intelligence  and  pos-^ 
sessed  a  clear  and  rool  judgment;  that  she  knew  that  her  in 
tended  husband  was  a  man  of  reputed  wealth;  that  some  three 
years  after  the  marriage  she,  by  a  solemn  writing,  drawn  by 
herself,  stipulated  that  she  was  not  entitled  to  dower  in  her  hus- 
band's real  estate  because  she  had  relinquished  the  same  by 
antenuptial  marriage  contract;  also  the  preponderance  of  the 
evidence  shows  that  several  days  before  the  marriage  a  written 
marriage  contract,  which  embodied  the  same  terms  as  the  one 
under  consideration,  was  agreed  on  and  signed  by  the  appellee 
and  William  H.  Forwood.       i 

For  these  reasons  we  conclude  that  the  appellee  made  and 
signed  the  contract  in  question  with  a  full  understanding  of  ita 
scope  and  legal  efTect,and  that  she  signed  it  freely  and  willingly, 
ancf  was  not  overreached  or  defrauded  by  William  H.  Forwood/ 

We  are  also  of  the  opinion  that  the  marriage  agreement  was  & 
Butflcient  consideration  to  uphold  this  antenuptial  contract,  and 
that  the  appellee  is  not  entitled  to  dower  or  distributable  share 
in  William  H.  Forwood 's  estate. 

The  judgment  of  the  lower  court,  to  the  extent  that  it  set  aside 
this  contract,  was  final,  and  the  appellants  had  the  right  to  ap- 
peal from  it. 

The  judgment  of  the  lower  court  setting  aside  the  marriage 
contract  is  reversed,  and  the  case  is  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


HAMLET  V.  COMMONWEALTH. 

(Filed  October  1,  1887— Not  to  be  reported.) 

1.  Reversible  errors—A  judgniPiit  of  conviction  cnn  be  roverRed  only  for  aD 
error  of  law  which,  upon  n  c«»nslderation  of  the  whole  case,  appears  to  have 
prpjudioed  the  substantial  rischts  of  the  accused. 

2.  It  was  not  necessary  to  deliue  to  th«  jiuy  the  word  "feloniously'*  aa 
used  in  an  instruction  tnllinsr  them  that,  in  order  to  convict  of  larceny, 
thpy  must  believe  that  the  defendant  "did  feloniously  steal,  take  and  carry 
away"  the  property  he  was  chiir^red  with  stenling. 

8.  All  the  instructions  must  he  considered  together  in  determining  whethei> 
or  not  there  was  error  in  «ny  one  of  them. 

Thos.  E.  Moss  for  api^ellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  McCraeken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

It  was  the  province  of  the  jury  to  judge  of  the  weight  of  th» 
testimony.  This  court  will  not  reverse  a  verdict  in  a  criminal 
case  upon  the  ground  that  it  is  unsustained  by  the  evidence. 

Section  834  of  the  Criminal  Code  authorizes  a  reversal  of  & 
judgment  of  conviction  only  for  any  error  of  law  which,  upon  a 
consideration  of  the  whole  case,  appears  to  have  prejudiced  the 
substantial  rights  of  the  accused. 

It  was  not  made  a  ground 'for  a  new  trial  that  the  giving  of  in- 
structions one  and  three  was  error.  It  is  true  it  is  not  necessary, 
in  the  grounds  for  a  new  trial,  to  identify  each  instruction  ob^ 
jectod  to,  but  in  this  instance  the  failure  of  the  court  to  give 
two  instructions  asked  by  the  accused  is  specifically  named    aa 
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a  Ki'ound  for  a  n<i\v  trial,  and  this  is  the  only  objection  to  the  in- 
structions named  in  the  grounds  for  a  new  trial,  save  that  the 
court  failed  to  give  the  wnolelaw  of  the  case.  Waiving  the  ques- 
tion,  however,  whether  this  precludes  the  appellant  from  now 
questioning  the  instructions  given  in  the  case,  we  will  consider^ 
tnem. 

The  jury  were  told  in  the  first  one  that  if  they  believed  fronx 
the  evidence,  to  the  exclusion  of  a  reasonable  doubt,  that  the  ac- 
cused, before  the  finding  pf  the  indictment  and  in  McCracken 
county,  **did  feloniously  steal,  take  and  carry  away'*  the  prop- 
erty, they  should  find  him  guilty.  It  is  urged  that  the  us.e  of  the 
word  **feloniously"  renders  the  instruction  objectionable,  inas- 
much as  its  meaning  was  not  explained  to  the  jury.  It  is  true 
that  in  pleading  this  word  is  a  technical  one,  but  as  used  in  this 
instruction  we  do  not  see  how  the  jury  could  have  been  misled 
by  it,  or  have  failed  to  understand  its  meaning. 

As  well  might  it  be  claimed  that  the  word  ** maliciously, "  as. 
used  in  an  instruction  relating  to  murder,  must  be  explained  ta 
the  jury.  Moreover,  the  word,  as  here  used,  was  calculated  to, 
aid  the  accused. 

It  is  also  insisted  that  the  third  instruction  given  by  the  court, 
and  the  one  also  given,  but  at  the  instance  of  the  appellant,  and 
identified  by  the  letter  "A,"  are  inconsistent  and  conflicting. 
The  latter  was  given  upon   the  hypothesis  that  a  state  of  case^ 
attempted  to  be  shown   by   the   accused   as   a   defense,  might  be 
true,  and  to  enable  the   jury   to   pass   upon    it,  the   former,  upon 
another  state  of  fact  also   attempted    to   b,e  presented   by   him  in, 
his  defense,  there  being  some  evidence  tending  to  support  eacli, 
of  them,  both  were,  however,  as  much   in   his  favor  as  he  had  a 
right  to  ask,  and  when   all   the   instructions   are   considered    to- 
gether, as  tliey  must  be,  we  fail  to  perceive  any  error  authorizing:' 
a  reversal. 

Judgment  affirmed. 


JOHNSON  V.  COMMONWEALTH. 

(Filed  October  1,  1887.) 

The  offense  of  bigamy  consists  In  the  aot  of  marrying  af^ain  while  th». 
wife  by  a  former  marriage  is  still  alive  and  tlie  former  contract  of  marria^^^ 
is  still  in  force,  and  where  that  act  is  committed  in  another  State  the  oourt9^ 
of  tbi^  State  have  no  jurisdiction  of  the  offense. 

C.  W.  Lester  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  offense  of  which  appellant  has   been   convicted  is  bigamy^, 
alleged  in  the  indictment  to  have   been   committod   July  31,  1886, 
by   becoming  married    in    the   State   of   Tennessee,  having   pre- 
viously married  another  in   this  State,  who  was  at  the  time  and" 
still  is  alive,  and  the  marriage  with   whom   had  never  been  an- 
nulled or  adjudgd  to  be  void. 

The  offense  of  bigamy  is  committed  by  the  act  of  marrying  one- 
woman  while  the  wife  by  a  former  marriage  is  still  alive,*  and  the-, 
first  contract  of  marriage  is  still  in  force.  That  act,  as  stated  in*, 
the  indictment,  was  committed  in  the  State  of  Tennessee,  and  to^ 
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try  and  punish  it  tlie  courts  thereof  alone,  at  the  common  law, 

have  jurisdiction.     (1  Hawkins,    Pleas  of  Crown,  686,  section?.) 

In  some  of  the  States  it  is   by   statute   made   punishable  for  a 

?ierson  who,  being  married,  shall  marry  another  person,  the 
ormer  husband  or  wife  then  living,  or  continue  to  cohabit  with 
:8uch  second  husband  or  wife  without  regard  to  the  State  or 
•country  where  such  second  marriage  may  nave  been  contracted, 
but  in  this  State  the  legislature  has  never  enacted  such  statute, 
nnd  consequently  the  offense  consists  alone  of  the  second  mar- 
riage, and  like  any  other  criminal  act  must  transpire  here  in 
order  to  be  subject  to  indictment  and  punishment  bv  the  courts 
of  tliis  State. 

It  seems  to  us  the  lower  court  erred  in  overruling  the  demurrer 
to  the  indictment,  and  the  judgment  of  conviction  must  be  re- 
versed and  cause  remanded. 


SULLIVAN  v.  COMMONWEALTH. 

(Filed  October  1,  1887— Not  to  be  reported.) 

Under  an  indlotnient  for  robbery  the  accused  may  be  found  guilty  of  sini- 
l)le  larceny.  . 

Jas.  H.  Mulligan  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  and  two  others  were  indicted  in  the  Fayette  Cir- 
cuit Court  for  robbing  R.  C.  Drake  of  his  money.  The  appellant 
Hlone  was  put -upon  trial,  and  the  jury  found  liim  guilty  of  the 
charge  and  fixed  his  punishment  at  confinement  in  the  State  pen- 
itentiary for  the  term  of  three  years.  His  motion  for  a  new  trial 
having  been  overruled  by  the  trial  court,  he  has  appealed  to  this 
court. 

As  there  is  no  brief  in  the  case  for  the  appellant,  we  are  at  a 
loss  to  know  upon  what  grounds  he  relies  for  a  reversal  of  the 
case. 

The  evidence  of  R.  C.  Drake  is  clear  and  to  the  point  that  the 
appellant  and  two  others  robbed  him  of  his  money,  and  his  evi- 
dence, notwithstanding  the  evidence  in  behalf  of  the  appellant 
to  the  contrary,  was,  in  the  opinion  of  the  jury,  decisive  of  the 
appellant's  guilt. 

The  court  gave  the  jury  two  instructions,  one  in  reference  to 
the  crime  of  robbery,  and  one  in  reference  to  the  crime  of  grand 
larceny.  Each  ins'tructicm  correctly  presented  the  law  to  the 
jury,  so  there  can  be  no  reversal  on  the  ground  of  erroneous  in- 
structions. 

If  it  is  supposed  that  the  court  erred  by  instructing  the  jury 
that  if  they  found  the  appellant  not  jruilty  of  robbery,  but  guilty 
of  larceny,'  they  sliould  find  him  guilty  of  that  crime,  then  it  is 
settled  tliat  robbery  is  larceny,  accompanied  with  the  aggravat- 
ing circumstances  of  taking  the  p:oods  from  the  owner  by  force, 
or  by  putting  him  in  fear,  and  that  under  an  indictment  for  rob- 
bery the  accused  may  be  found  fniilty  of  larceny— the  lower  de- 
gree of  the  crime.  (Commonwealth  v.  Perry  Prewitt,  82  Ky.,  240.) 

We  discover  no  error  in  the  record  prejudicial  to  the  rights  of 
the  appellant. 

The  judgment  of  the  lower  court  is  affirmed. 
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(Filed  Ootober  4,  IS87. 

Kale  af^ninst  olerk  to  fnrnlRh  transcript— Tbe  oourt  will  not,  even  If  it  hasi 
power  to  do  so,  require  the  clerk  of  a  circuit  court  to  furuish  a  traoscript  of 
a  record  to  the  appellant  except  upon  payment  of  his  fee  therefor  where  it. 
appe^irs  that  the  appeal  was  improperly  granted  by  the  olerk  of  this  court 
more  than  two  years  after  the  risrht  to  appeal  first  accrued,  and  that  the> 
transcript,  even  if  furnished,  will  not  avail  the  appellant,  or  give  to  this, 
court  jurisdiction  of  the  case. 

A.  Diivall,  W.  J.  Perrin  and  C.  H.  Lee  for  appellant. 

LeHlie  T.  Applej>:ate  for  appellee. 

Appeal  fFou)  Pendleton  Circuit  Court. 

Opinion  of  tlie  court,  by  Judjje  Lewis. 

At  the  April  term,  18HH,  of  the  Pendleton  Circuit  Court,  verdict 
and  judj^nient  were  rendered  ajrainst  tlie  appellant  in  nn  action 
in  which  he  was  plaintiff,  but  the  motion  for  a  new  trial  dnljr 
made  by  him  was  not  acted  on  until  the  November  term,  IHK-i^ 
-when  judgment  was  entered  overrulinj?  it,  from  which  he  praye(l 
an  appeal  to  the  Court  of  Appeals. 

At  the  same  term  he  tendered  a  bill  of  evidence  and  ex<H»ptions» 
but  from  some  unexplained  cause  it  was  not  sip;ned  by  the  judfj^e^ 
and  made  part  of  the  record  until  the  April  term,  1S85./ 

AuK"»<t  17,  1886,  a  memorandum  was  filed  with  the  clerk  in 
which  he  was  directed  to  copy  the  judgment  rendered  at  tiie  Ai)ril 
term.  188iJ,  and  all  the  subsequent  orders  made  in  the  case,  wliidfc 
was  done,  and  that  copy  being  filed  in  the  otllce  of  the  clerk  of 
the  Court  of  Appeals  August  20,  188«,  an  appeal  was  granted  by 
bim. 

Septemr)er  5,  1887,  the  appellant,  upon  grounds  filed,  njade  a 
motion  in  the  Court  of  Appeals  for  a  rule  ngninst  the  clerk  of  the- 
Pendleton  Circuit  Court  to  show  cause  wliy  he  had  not  mnde  out 
a  transcript  of  the  record  of  the  case  and  delivered  it  to  the  ap- 
pellant as  demande  I  of  him.  To  riiat  rule  the  clerk  has  re- 
sponded in  substance  that  a  copy  of  thf  judgn)ent  was  not  filed 
with  the  clerk  of  the  court  for  more  than  two  years  after  appel- 
lant's ria:ht  to  appeal  first  accrued,  and  there  is  no  appeal  pend- 
ing in  ibis  court,  and  for  that  n'ason  he  moves  this  court  to  set 
aside  the  order  awarding  the  rule  against  lilm. 

In  the  case  of  Collins  v.  Cleveland,  17  H.  M.,  VM,  it  was  held 
that  '*it  is  the  duty  of  the  clei'k  to  mak<»  out  a  transcript  for  the 
unsuccessful  litigant  in  the  circuit  court  without  previously  de- 
manding payment  or  security  for  the  fee."  And  in  Bates,  &c. 
V.  Force,  &c.,  it  was  lield  that  "it  is  part  of  the  official  duties  of 
the  clerk  to  make  <)ut  complete  and  perfect  transcripts  of  record 
for  jiarties  litigant,  alid  the  law  has  defined  and  regulftted  his 
fees  therefor^" 

In  the  case  of  Duncan  v.  Baker,  \H  Bush,  r>14,  tliis  court  said: 
•*We  entertain  no  doubt  of  the  power  of  this  court  to  compel 
clerks  of  courts  to  make  out  and  deliver  to  unsuccessful  litigants 
in  such  courts  transcripts  of  the  records  of  cases  over  the  judg- 
ments in  which  we  have  jurisdiction  without  the  payment  or  se- 
curity for  the  payment  of  the  fees  therefor,"  but  it  was  in  that 
case  distinctly  intimated  that  this  court  was  not  bound  in  every 
sucli  case  to  exercise  that  power  without  regard  to  the  facts  and 
circumstances  which  have  led  to  the  application  for  its  exercise, 
Hnd   it   appearing   the   ajipellant,  tliough    legally    insolvent,  wa^. 


Digitized  by  VjOOQ IC 


-422  HOUSTON  V.  DUCKER,  &C. 

:»ble  to  pay  for  the  transcript  and  refused*  to  do  so  only  because, 
as  he  assumed,  he  had  the  legal  right  to  the  services  of  the 
<5lerk  without  paying  him  therefor,  before  Jhe  delivery  of  the 
transcript,  the  rule  was  refused,  the  court  using  this  language: 
**We  will  not  aid  him  by  summary  process  to  enforce  his  legal 
right,  but  will  leave  him  his  legal  remedy  in  the  courts  of  orig- 
inal jurisdiction,  where  any  grievance  he  may  have  can  be  ade- 
quately redressed.'' 

Section  745,  Civil   Code,  provides  that  an   appeal  sh(ill  not  be 

S ranted  except  within  two  years  next  after  tlie  right  to  appeal 
rst  accrued  unless  the  party  applying  therefor  was  tlien  a  de- 
fendant in  the  action  and  an  infant,  not  under  coverture,  or  of 
unsound  mind,  or  a  prisoner  who  did  not  appear  by  his  attorney, 
in  which  cases  an  appeal  niHy  be  granted  to  such  parties  or  their 
representatives  within  one  year  after  their  deaths,  or  the  removal 
of  tlieir  disabilities,  which  ever  may  first  liappen." 

In  this  case  the  appeal  was  granted  by  the  lower  court  at  its 
November  term,  1883,  but  no  transcript  was  filed  in  the  office  of 
the  clerk  of  the  Court  of  Appeals  twenty  days  before  the  first 
day  of  tiie  second  term  of  said  court  next  thereafter,  as  required 
by  section  7H8,  nor  was  a  copy  of  the  judgment  filed  in  the  office 
•of  the  clerk  of  the  Court  of  Appeals,  and  an  appeal  granted  by 
him  until  August,  188(5,  more  than  two  years  after  the  right  of 
appeal  first  accrued,  nor  has  there  beerl  a  motion  made  in  the  Court 
of  Appeals  to  extend  tlie  time  of  filing  the  transcript,  which 
might  have  been  grrtnted  in  view  of  the  delay  of  the  lower  court 
to  sign  and  make  the  bill  of  exceptions  part  of  the  record,  which 
was,  however,  done  before  the  expiration  of  two  years. 

The  lantruage  of  the  ('ode  is  plain  that  an  appeal  shall  not  be 
granted  except  within  two  yeai-s  next  jifter  the  right  to  appeal 
first  accrued,  and  as  the  ap[)enant  was  the  plaintiff  in  the  action 
tlie  saving  clause  of  section  745  does  not  apply  to  him,  and  con- 
\sequent.lv  the  appeal  was  improperlv  grantcul  to  him  August  2(), 
1886. 

In  the  application  for  the  rule  against  the  clerk,  maile  by  the 
appellant  September  5,  1887,  more  than  a  year  aftt^r  the  appeal 
was  granted  by  the  clerk  of  this  court,  it  was  not  stated  that 
two  years  had'expired  when  the  appeal  was  grant(>d,  but  simply 
that  a  copy  of  the  judgmenf  had  been  filed  **som<*time  last  sum- 
mer," which  was  not  true,  and  the  clerk  had  failed  and  refused 
to  make  out  a  transcript  of  the  nn'ord  in  the  case. 

In  tb.e  response  by  the  clerk  the  attention  of  this  court  has 
been  for  the  first  tiine  called  to  the  date  wlien  the  right  to  appeal 
first  accrued,  and  to  the  fact  the  appeal  was^ improperly  granted, 
and  although  the  refusal  of  the  clerk  to  furnish  the  transcript  is 
not  placed  upon  the  ground  that  appellant  did  not  tender  him 
tlie  legal  fee  for  his  services,  but  upt)n  tlie  ground  the  time  had 
expired  within  which  he  had  the  right  to  prosecute  the  appeal, 
still  we  think  he  has  presented  a  state  of  case  where  he  has  the 
right  to  require  the  payment  of  his  fees  before  furnishing  the 
transcript,  and  as  it  does  not  appear,  nor  is 'stated  by  appellant, 
lie  has  offered  ti  pay  the  clerk  for  his  services,  we 'are  satisfied 
this  court,  even  if  it  had  the  power  to  do  so,  should  not  enforce 
the  rule  which  might  invoke  fine  and  imprisonment,  l>ut  leave 
appellant  to  seek  redress  for  any  wrong  done  him  by  suit  upon 
the  official  bond  of  the  clerk,  for,  as  the  record  before  us  stands, 
a  transcript,  even  if  furnished,  would  not  avail  him  or  give  to 
this  court  jurisdiction  (ff  the  case. 

The  rule  against  the  clerk  is,  therefore,  discharged. 
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HAMPTON  V.  BAILEY,  &c. 
(Filed  October  4,  1887— Not  to  be  reported.) 

1.  Depositions— It  is  tco  late  to  object  for  the  first  time  in  this  court  that 
the  deposition  of  a  psrty  to  the  action  is  incompetent  because  he  took  other 
depositions  in  his  hehalf  before  he  jrave  his  own.  The  deposition  havinflr 
been  read  on  the  trial  without  objection  or  exception,  It  will  not  be  consid- 
ered on  appeal. 

3.  Limitation— Neither  the  fifteen  nor  the  thirty  years' statute  of  limita- 
tion applies  to  an  action  by  "a  vendee  of  real  property,  in  possession  thereof, 
to  obtMn  a  conveyance." 

3.  The  thirty  years'  statute  of  limitation  need  not  be  formally  pleaded 
where  the  petition  shows  that  thirty  years  has  intervened  between  the  time 
of  the  accrual  of  the  ripcht  of  action  and  the  bringing  of  the  suit.  The  court 
will  apply  the  statute  upon  demurrer  to  the  petition. 

J.  L.  Scott  and  H.  B.  Hampton  for  ai)pollant. 

S.  B.  Di.«hinan  for  appellees. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judpre  Bennett. 

The  appellees  in>itituted  suit  in  the  Harlan  Circuit  Court 
against  the  appellant  for  the  purpose  of  compelling  him  to  exe- 
cute a  deed  to  tliirteen  hundred  acres  of  land  lying  in  Harlan 
county,  pursuant  to  a  title  bond,  which  the  appellees  alleged 
that  the  appellant  executed  to  the  appellee,  I).  S.  Lyton,  by 
which  he  covenanted  to  convey  to  LytOn  said  land.  It  is  also 
alleged  that  Lyton  sold  said  land  to  the  appellee,  Bailey,  and  it 
was  souglit  to  have  the  title  made  to  him.  It  is  also  alleged  that 
the  bond  was  lost,  and,  therefore,  could  not  be  filed. 

Tiie  appellant  denied  that  he  sold  to  appellee,  Lyton,  the  land 
In  controversy,  en*  that  he  executed  a  bond  for  a  title  to  it. 

The  lower  court  rendei'ed  jiidgment  sustaining  the  appellees' 
contention,  and  directed  its  commissioner  to  convey  the  land, 
etc. 

The  appellant,  Hampton,  has  appealed  to  this  court. 

The  appellee,  Lyton,  gave  his  deposition  in  the  case  after  he 
had  taken  tlie  depositions  of  two  other  witnesses  in  his  behalf. 
On  the  motion  of  the  appellant  these  depositions  were  all  sup- 
pressed. They  were  afterwards  retaken  by  the  appellee,  Lyton. 
His  was  taken  first. 

The  appellant  now  contends  that  by  reason  of  Lyton  having 
taken  depositions  in  his  behalf  before  he  gave  his  own,  notwith- 
standing they  were  all  suppressed  on  his  motion,  the  last  deposi- 
tion of  Lyton,  although  taken  before  he  retook  the  depositions  of 
his  other  witnesses,  is  incompetent.  The  record  shows  that 
Lyton 's  last  deposition  was  read  without  objection  or  exception, 
and  it  is  too  late  to  raise  the  question  here  for  the  first  time. 

It  is  also  contended  that  the  statute  of  fifteen  and  thirty  years' 
limitation  bar  the  appellees'  right  of  action. 

The  appellant  failed  to  plead  either  statute  as  a  bar  to  appel- 
lees' action,  but  rested  his  defense  on  the  merits  of  the  case,  to 
wit:  Contract  or  no  contract,  bond  or  no  bond.  If,  however,  the 
thirty  years'  statute  applied  to  this  case,  and  the  petition  showed 
that  thirty  years  had  intervened  between  the  time  of  the  accrual 
of  the  right  of  action  and  the  bringing  of  the  suit,  the  court,  as 
has  been  often  decided,  would  apply  the  statute  upon  demurrer 
without  a  focmal   plea  in  bar,  but  neither  the  statute  of  fifteen 
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years  nor  tlio  statute  of  thirty  years' limitation  applies   to  this 
case. 

Section  2(),  chapter  71  of  the  (feneral  Statutes  provides:  **Tlifr 
provisions  of  this  cliapter  shall  not  apply  in  the  ease  of  a  con- 
tinuing trust,  nor  to  an  action  hy  a  vendee  of  real  property  la 
the  possession  tliereof,  to  ohtain  a  conveyance." 

The  fifteen  years  and  thirty  years'  statutes  of  limitations  are  in 
chapter  71,  and  precede  the  section  (quoted  ahove. 

The  proof  is  clearly  sufficient  to  justify  the  chancellor  in  hold- 
ing? that  the  ai)pellees  were  in  the  possession  of  the  land  in  con- 
troversy. 

The  appellee,  Lyton,  swears  positively  that  lie  bouj^ht  the  land 
from  the  appellant  l)y  title  bond  and  paid  him  for  it.  Another 
witness,  tlie  county  judji^e  of  J^ee  county,  Va.,  swears  that  he 
drew  up  the  bond,  and  that  it  included  the  appellant's  land  in 
Harlan  county.  Another  witness  swears  that  lie  was  present  at 
the  time  the  contract  was  made,  and  that  the  Harlan  county  land 
was  included.  Other  witnesses  swear  that  they  heard  the  ap- 
pellant say  that  he  had  sold  to  the  appellee,  Lyton,  all  his  lands 
in  Harlan' county.  Ft  also  appears  that  the  api>ellee.  I^yton,  paid 
taxes  on  the  land  for  years,  and  held  possession  of  it,'  and  that 
the  appellant  did  not  pay  taxes  on  it.  These  are  corroborative 
facts  under  the  circumstances  of  this  case. 

On  the  other  hand  fhe  appellant  swears  positively  that  he  did 
not  sell  to  the  appellee  these  lands;  that  the  bond  that  he  ox«3- 
cuted  to  the  appellee,  Lyton.  related  alone  to  a  tract  of  land  in 
Lee  countv,  Va.  Witnesses  also  swear  that  they  were  present  at 
the  time  tlie  bond  was  drawn  up,  and  that  the  Kentucky  lands,  ' 
according  to  tlieir  best  recollection,  were  not  included. 

But  from  all  tlie  circumstances  in  the  case  we  are  inclined  to 
the  opinion  that  the  judjj:ment  of  the  lower  court  is  in  accordance 
with  the  weiji^ht  of  tlie  evidence. 

The  judp:ment  is  affirmed. 


NOUTOX'S  ADM'U  v.  AfARKSHEHUY. 
(Filed  October  4,  1S87— Not  to  be  n'])orted. ) 

1.  .TuriHtliction— C.  was  appointed  by  the  (^rant  Circuit  Court  as  adnilnis- 
trator  of  (-v.,  and  made  bis  llnal  settlement  with  that  court.  He  afterwards* 
died  resident  in  Pendleton  oounty,  and  his  widow  qualified  in  that  county  aa 
his  administrator.  K^ich  of  the  several  distribiit^'es  of  the  estate  of  G.  theD 
brought  his  separate  action  in  the  (Srant  Clrnnit  Court  against  the  admini8< 
trator  and  heirs  of  C.  to  ivoover  his  share  of  the  amount  shown  by  C.  's  set- 
tlement to  be  due.  Defense  was  made  without  objection  to  the  jurisdiction, 
and  judgments  rendered  in  favor  of  the  several  plaintiffs.  Held— That  aa 
the  Grant  Circuit  Court  had  general  jurisdiction  of  the  subject-matter  the 
judgments  are  valid,  although  a  serious  question  might  have  arisen,  if  it 
had  been  made,  as  to  whether  the  Grant  Circuit  Court  or  the  Pendleton  Cir- 
cuit Court  hail  jurisdiction  of  the  actions.  / 

9.  Action  by  distribut-ees— An  administrator  by  bis  settlement  with  the 
oounty  court,  which  was  final,  became  liable  to  an  action  by  each  distrib* 
utee  for  his  share  of  the  auiount  reported  in  the  settlement. 

8.  Limitation— .A.  judgment  having  been  rendered  against  the  admlnistra- 
tor  and  children  of  a  decednnt  to  be  levied  of  the  assets  in  the  hands  of  the 
administrator,  and,  if  not  satisfied  out  of  the  assets,  then  to  be  levied  on  the 
estate  in  the  hands  of  the  children  descended  from  their  father,  a  subsequent 
action  against  the  widow  and  children  to  subject  real  f state  descended  to. 
the  cbildivn  to  the  satisfaction  of  the  judgment  was  not  byirred  by  limita* 
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tion,  only  tbree  years  haTing  intervened  between  the  rendition  of  judgment 
in  the  former  aotlnn  and  the  institution  of  the  latter. 

W.  J.  Pen'in  and  C.  H.  Lee  for  appellant. 

Collins  &  Fenley  and  J.  T.  Simon  for  appellee. 

Appeal  from  Pendleton  C'ireuit  Court. 

Opinion  of  the  court  by  Judj^e  Bennett. 

In  1860  the. Grant  County  Court  appointed  C.  J.  Norton  admin- 
istrator of  Geo.  Norton,  deceased. 

On  the  9th  day  of  January,  1864,  C.  J.  Norton  made  a  settle- 
ment of  his  accounts  as  adminijjtrator  before  W.  T.  Simmons,  a 
commissioner  appointed  by  the  Grant  County  Court.  The  com- 
missioner reported  the  settlement  to  the  court,  and  after  it  had 
remained  open  for  exceptions  tlie  usual  lenj^th  of  time  it  was 
confirmed  by  the  court.  By  this  settlement  C'.  J.  Norton  was 
found  to  be  Indebted  to  the  estate  of  Geo.  Norton  in  the  sum  of 
$1,307.56 

Shortly  after  this  settlement  (•.  J.  Norton  died  intestate,  a  res- 
ident of  Pendleton  county,  Kv.,  and  in  1865  tho  Pendleton  County 
Court  appointed  his  wife,  Hanna  Norton,  administrator  of  his, 
estate. 

Tlie  children  of  Geo.  Norton  were  twelve  in  number,  C.  J. 
Norton  being  one  of  them.  The  interest  of  each  of  them  in  the 
$1,307.56  reported  in  said  settlement  amounted  to  $108.63. 

On  the  7th  day  of  April,  1877,  each  of  the  appellees,  as  the  chil- 
dren and  heirs  of  Geo.  Norton,  instituted  a  suit  in  tlie  Grant 
Circuit  Court  against  Hannah  Norton,  as  the  administrator  of 
C.  J.  Norton,  and  the  children  of  C.  J.  Norton  and  their  statutory 
guardian,  Hannah  Norton.  In  each  suit  the  plaintiff  souglit  to 
recover  judgment  against  the  defendants  fof  the  sum  of  $108.63, 
together  with  interest  tliereon  from  the  date  of  the  settlement. 
The  defendants,  Hannali  Norton,  as  tlie  administrator  of  C.  J. 
Norton,  and  the  children  of  C.  J.  Norton,  by  their  statutory  guar- 
dian. Hannah  Norton,'  ajmeared  and  filed  an  answer  to  each  suit 
controverting  tlie  i)laintiti's  right  of  recovery. 

On  the  7-th  day  of  December,  1873,  the  cases  coming  to  a  trial, 
the  circuit  court  rendered  judgment  against  tlie  defendants  in 
each  case  for  tlie  sum  of  $H)8.86.  the  amount  of  tlie  principal  and 
interest  thereon  down  to  that  date,  and  costs.  The  judgment  in 
each  case  was  to  be  levied,  first,  of  the  assets  in  the  hands  of  the 
administrator;  and,  second,  if  not  satisfied  out  of  the  assets,  then 
to  be  levied  on  the  estate  in  the  hands  of  the  children,  descended 
from  C.  J.  Norton. 

Execution  was  Issued  on  each  judgment,  and  returned  **no 
property  found.'' 

In  1881  the  ap.pellees,  who  recovered  said  judgments,  instituted 
suit  in  the  Pendleton  ('hancery  Court  against  Hannah  Norton 
as  the  administrator  of  C.  J.  Norton  and  his  children— the  same 
persons  against  whom  the  judgments  were  rendered— for  the  pur- 
pose, among  orher  things,  of  subjecting  a  tract  of  land  which  tlie 
children  inherited  from  C.  J.  Norton  to  the  satisfaction  of  said 
Judgments.  The  lower  court  adjudged  the  sale  of  the  tract  of 
land  which  C.  J.  Norton's  children  Inherited  fnmi  him,  and 
which  they  then  owned,  to  satisfy  said  judgments.  They  have 
appealed  fro  this  court. 

The  Grant  Circuit  Court  had  general  jurisdiction  of  the  amount 
claimed  In  each  of  the  above-mentioned  acticms. 

C.  J.  Norton,  by   his   settJeinent   (which    was   final)    with    the- 
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county  court,  became  liable  to  an  action  by  each  distributee  for 
his  share  of  the  amount  reported  in  the  settlement. 

And  by  virtue  of  section  66  of  the  Civil  Code  of  Practice  it  is 
cle<tr  that  the  Grant  Circuit  Court,  had  C.  J.  Norton  been  alive, 
would  have  had  jurisdiction  of  the  action  ap:ainst  him,  although 
he  at  the  time  lived  in  Pendleton  county. 

But  C.  J.  Norton  having  died  in  Pendleton  county— the  county 
of  his  residence— and  Hannah  Norton  having  qualiited  therein  as 
his  administratrix  before  the  appellee's  actions  were  brought,  a 
serious  question  might  have  arisen,  had  been  made,  as  to  which 
circuit  court— the  Grant  or  Pendleton— had  jurisdiction,  but  the 
question  was  not  raised.  On  the  contrary,  Hannah  Norton,  as 
administratrix,  and  the  children,  through  her  as  their  statutory 
guardian,  appeared  in  each  action  and  contested  the  plaintiff's 
right  to  recover  upon  the  merits,  and  sought  counter  relief  by 
cross  action. 

As  before  stated  the  Grant  Circuit  Court  had  general  jurisdic- 
tion of  the  subject  of  the  actions,  and  if  Hannah  Norton,  as  ad- 
ministratrix, and  the  children,  had  the  right  to  have  said  actions 
localized  as  a  nersonal  right  under  tlie  provisions  of  the  C'ode, 
they  certainly  had  the  right  to  waivp,  and  did  waive,  that  riglitby 
appearing  without  objection  and  defending  the  actions  upon 
th(Mr  merits,  and  seeking  personal  relief  by  cross  actions.  There- 
fore, the  judgments  rendered  in  these  actions  are  valid. 

Tiie  statute  of  limitation  relied  on  by  the  appellants  does  not 
bar  tile  appellee's  action  as  against  the  children  of  C.  J.  Norton, 
because  personal  judgment  was  rendered  against  them  in  the  ac- 
tions a!)ove  mentioned,  and  the  time  intervening  between  the 
rendition  of  these  judgments  and  the  institution  of  the  present 
action  is  not  su(!1ci(;nt  to  constitute  a  bar  to  the  latter  action, 
but  it  is  contended  that  tliere  is  no  proof  that  the  Cirant  County 
Court  appointed  Simmons  to  make  the  settlement  witli  ('.  J. 
Norton.  It  is  a  sufficient  answer  to  this  contention  to  say  that 
the  appellants,  in  tiieir  answers  to  the  actions  in  tlie  Grant  Cir- 
cuit Court,  expressly  admitted  that  Simmons  was  appointed  by 
the  Grant  County  Court  to  make  the  settlement,  and  tiiat  the 
same  had  been  approved  by  that  court  and  that  it  was  correct. 

It  is  also  contended  that  the  appellee's  claims  were  not  suf- 
ficiently proven.     We  think  they  were. 

Hannali  Norton  having  died  during  the  pendency  of  the  pres- 
ent action,  tlie  appellant,  T.  N.  Narton,  her  administrator,  was 
made  defendant,  !)nt  no  judgment  was  rendered  against  him  as 
administrator,  so  he  has  no  right,  to  complain  of  the  want  of 
proof  of  the  appellee's  claim,  and  as  against  the  other  appellants 
the  claim  was  sufficiently  proven. 

As  to  the  cross  appeal  by  the  apjjellees  we  think  the  lower 
court  committed  no  error  to  their  prejudice. 

The  judgment  of  the  lower  court  is  affirmed  on  the  appeal  and 
cross  appeal. 


JONES  V.  DEAN. 

(Filed  October  6,  1887— Not  to  be  reported.) 

1.  Void  ptitents— In  this  action  of  eieotuient  by  appellee  ofsaitlst  appellant, 
as  it  appears  that  the  patent  under  which  appellee  claims  is  older  than  that 
under  which  appellant  claims,  appellant's  patent  is  void,  and  affords  him  no 
protection  whatever. 
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9.  Boundary— Id  determining  the  true  location  of  a  line  the  testimony  of 
^itnesfles  who  have  known  the  land  for  many  years  and  have  been  familiar 
■with  the  line  all  that  time,  both  by  tradition  and  personal  observation,  is 
entitled  to  more  weight  than  the  opinion  of  the  surveyors  who  surveyed  the 
:land  under  order  of  court  in  this  action. 

N.  McC.  Mercer  and  David  R.  Murray-  for  appellant. 

Kincheloe  &  Eskridge  for  appellee. 

Appeal  from  Brecliinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  Henry  R.  Dean,  instituted  an  action  of  ejectment 
in  I  he  Breckinridge  Circuit  Court  against  the  appellant,  \V.  W. 
Jones,  and  others. 

By  the  issue  joined  the  controversy  involves  tiie  right  of  the 
appellee  to  tli.o  strip  of  ground  lying  between  two  parallel  lines, 
which  are  designated  on  the'  surveyor's  plat  as  line  '^G"  and 
•*X''  and  line  "F^'  and  '^A.'^  The  line  "O''  and  ''N''  is  called 
by  the  witnesses  the  upper  line,  and  the  line"F"  and  **A"  is 
called  the  lower  line. 

The  appellee  claims  tliat  this  strip  of  land  is  a  part  of  a  survey 
of  over  three  tliousand  acres,  patented  by  the  ('ommonwealth  to 
Sampson  Matthews.  Hp  claims  to  be  tlie  owner  by  title  reg- 
ularly derived  from  tiie  patentee  of  over  eight  hundred  acres  of 
this  survey,  and  that  the  strip  of  land  in  controversy  is  a  part  of 
it.     He  also  claims  title  to  said  land  l)y  possession. 

The  appellant  conttmds  that  the  line  "G'' and  *'N,"  or  the 
upper  line,  is  not  the  line  to  tne  Matthews  survey,  but  that  the 
line  •' F"  and  **  A,"  or  the  lower  line,  is  the  true  line  to  the 
Matthews  survey,  and  tliat  he  owns  the  intervening  strip  by  vir- 
tue of  a  patent  which  was  issued  by  the  C'ommonwealth  to* John 
L.  Wheath'y  in  1872  (of  \/hich  he  is  the  assignee),  for  one  hun- 
dred and  eighty-eight  acres  of  land,  which  patent  covers  the 
land  in  controversy.  Appellant  also  contends  that  if  this  patent 
does  not  invest  him  with  title  to  tlie  strip  of  land,  then  the  same 
is  covered  by  a  patent  which   issued   from  the  Commonwealth  to 

Fitzhugh   for   over   three   thousand   acres   of   land,    under 

which  he  propoftes  to  shelter  himself  for  the  purpose  of  defeating 
the  appellee's  right  to  recover.  The  lower  court  adjudged  that 
the  appellee  was  tlie  owner  of  this  strip  of  land,  and  entitled  to 
the  possession  of  it.  The  appellants^  codefedants  abided  the 
judgment  of  the  lower  court,  but  he  has  appealed  to  this  court. 

The  Matthews  patent,  under  which  the  appellee  claims,  is 
older  than  the  Fitzhugh  patent,  and  both  are  older  than  the  pat- 
ent under  which  the  appellant  claims,  and  one  or  the  other  of  the 
older  patents  certainly  covers  the  land  in  controversy.  It  fol- 
lows, therefore,  that  the  patent  under  which  the  appellant  claims 
is  void,  and  affords  him  no  protection  whatever. 

The  question  then  arises:  First.  Is  the  line  **G"  and  *'N"  the 
Matthews  line?  Second.  Does  the  appellee  own  the  land  claimed 
by  him  up  to  that  line?  If  both  of  tliese  questions  are  answered 
In  the  affirmative  the  judgment  of  the  lower  court  must  stand. 

It  is  shown  by  a  number  of  witnesses  that  they  have  been  ac- 
quainted with  the  line  in  controversy  a  great  many  years.  One 
witness  goes  as  far  back  as  1887.  He  swears  that  he  tiien  knew 
the  line  **G"  and  *'N^^  as  the  Matthews  line;  that  the  line  was 
indicated  by  trees  marked  as   corner  trees   and   line   trees,  and 
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that  the  corner  troes  are  now  Btanding;  that  he  asKiHted  in  run- 
ning the  line.  Other  witnesses  swear  that  they  saw  the  line  **0'* 
and  "N''  run  as  the  Matthews  line  as  far  hack  as  1842  or  1843,  and 
it  was  a  well-marked  line  by  both  corner  and  line  trees.  Another 
witness  swears  that  he  surveyed  the  line  **G"  and  **JV'  over 
twenty  years  ago  as  the  jyiatthews  line,  and  that  it  was  then  an 
anciently-marked  line. 

Tt  is  almost  conclusively  established  by  the  evidence  timt  the- 
appellee  and  those  under  wliom  he  claims^  have  owned  the  land 
claimed  by  the  appellant  for  more  than  thirty  5'ears,  and  that  he 
and  those  under  whom  he  claims  have  been  in  the  actual  pos- 
session of  it  during  all  that  time,  and  that  they  owned  and 
claimed  to  the  line  "G''  and  **N,"  and  that  the  strip  of  land  in 
controversy  is  a  part  of  it,  and  there  is  no  pretense  that  the  ap- 
pellant and  those  under  whom  he  claims  have  acquired  any  right 
to  the  land  in  controversy  by  adverse  possession. 

It  is  true  that  the  surveyors  wlio  surveyed  the  strip  of  land  in 
controversy,  under  the  order  of  court  in  this  case,  give  It  as  their 
opinion  that  the  line  "F"  and  '*A"  is  the  true  Matthews  line, 
but  we  think  that  the  evidence  of  the  other  witnesses,  who  haA'e- 
known  the  land  for  so  many  years  and  have  been  familiar  with 
the  line  **G"  and  "N"  as  the  Matthews  line  all  of  the  time,  both 
by  tradition  and  personal  observation,  is  entitled  to  more  weight 
than  the  opinion  of  these  surveyors. 

The  judgment  of  the  lower  court  is  affirmed. 


MANNING  V.  ANCIENT  ORDER  OF    UNITED   WORKMEN^ 

(Filed  October  6,  1887.) 

Benefit  societies— Change  of  ben«*flciary— A  provision  in  the  charter  of  i^ 
benefit  sooiety,  to  the  effect  that  a  new  direction  as  to  the  payment  of  a  ben- 
eficiary certificate  shall  be  valid  only  when  made  in  a  certain  way,  is  for  tlie> 
protection  of  the  society,  and  does  not  govern  as  between  claimants  to  the- 
benefit.  Therefore,  if  the  society  ohoos«H  to  wialve  the  failure  to  comply  wItH 
that  provision  and  pay  the  fund  to  the  new  beneficiary  named,  it  may  do  6o^ 
although  the  change  of  beneficiary  was  not  made  as  required  by  the  charter. 

Guy  (■.  Sibley  and  Richards  &  Hines  for  appellant, 

B.  F.  Camp  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  tlie  court  by  Judge  Holt. 

The  appellee.  The  Ancient  Order  of  I'nited  Workmen,  Issued  to 
Robert  K.  Manning  through  its  supreme  lodge  on  January  lU,  1879, 
a  certificate  of  membership  as  a  master  workman,  entitling  hiix^ 
to  an  interest  in  its  beneficiary  fund  to  the  extent  of  $2,1)00,  it,  l>y 
the  terms  of  tlie  certificate,  to  be  paid  at  his  death  to  his  brother* 
the  appellant,  l>elly  J.  Manning.  '^'^ 

By  the  regulations  of  the  order  this  insurance  was  obtainecl 
through  the  subordinate  lodge.  The  certificate  was  sent  to  it  for- 
the  insured,  but  for  some  reason  not  disclosed  by  the  reooid  lie- 
left  it  in  its  charge. 

He  was  then  unmarried,  but  rema-ined  so  but  a  shcu't  tljiue,  an<l. 
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l>efore  June  5,  1879,  united  his  fortune  in  life  with   that  of  Josle 
A.  Brown. 

At  the  date  last  named,  and  when  living  distant  from  his  suh- 
"Ordinate  lodge,  he  wrote  to  one  of  its  ofTlcers,  known  as  its 
*• 'financier,'*  as  folio wt^: 

••Please  And  enclosed  niy  dues  of  lodge  No.  2,  A.  O.  U.  W.,  $3, 
nnd  in  return  please  send  my  policy  made  out  to  Mrs.  Josie  A. 
Manning,  and  oblige  very  respectfully,  etc.. 

*'R.  K.  MANNING." 

He  was  killed  on  July  25,  1879. 

The  law  ot  the  order  provides:  **Any  member  holding  a  ben- 
•efloiary  certiflcat"^  desiring  at  any  time  to  make  a  new  direction 
i»s  to  its  payment  may  do  so  by  authorizing  such  change  in  writ- 
ing on  the  back  of  his  certificate  in  the  form  prescribed  (see 
form  No.  6),  attested  by  the  recorder,  with  the  seal  of  the  lodge 
attached,  and  by  the  payment  to  the  supreme  grand  lodge  of  the 
sum  of  fifty  cents,  but  no  change  of  direction  shall  be  valid  or 
have  any  binding  force  or  effect  until  said  change  shall  have 
been  reported  to  the  supreme  or  grand  recorder,  the  old  certifi- 
cate, if  practicable,  filed  with  him,  and  a  new  beneficiary  certifi- 
-oate  issued  thereon,  and  the  said  new  brneflciary  certificate 
shall  be  numbered  the  same  as  the  old  certificate.'' 

The  above  quoted  letter  was  referred  by  the  **  financier"  of  the 
lodge  to  its  recorder,  and  the  fee  of  fifty  cents  above  named  not 
having  been  forwarded  by  the  insured  with  the  direction  to 
change  the  l)eneflciar^'  in  his  policy,  the  last-named  officer  wrote 
to  him  requesting  hfm  to  furnish  it.  His  death  probably  pre- 
vented his  doing  so.  In  any  event  it  was  not  done,  and  nothing 
further  appears  to  have  been  done  in  the  matter  prior  to  Man- 
ning's death.  After  it  occurred  the  recorder  of  the  subordinate 
lodge  certified  the  letter  to  the  grand  lodge  of  the  State  of 
.  Kansas,  It  then  having  power  to  issue  beneflctary  certificates, 
vith  an  endorsement  or  its  genuineness,  and  it  issued  a  new  cer- 
tificate, payable  to  Josie  A.  Manning. 

It  is  dated  July  10,  1879,  and  countersigned  July  12.  1879,  but  in 
fact  it  was  not  issued  until  after  Manning's  death,  and  on  Sep- 
tember 16,  1879. 

Shortly  afterward  the  benefit  was  paid  to  the  widow. 

The  appellee  now  sues  for  the  fund,  claiming  that  it  was  paid 
to  the  widow  without  authority,  and  that  in  point  of  fact  no 
-change  in  the  beneficiary  was  ever  made. 

It  is  shown  that  the  appellee  paid    the   insurance  to  the  widow 
'  «hortly  after  the  issual  of  the  new  certificate.     It  evidently  did 
so  in  good  faith,  and  without  any  notice  of  any  claim  to  it  by  the 
appellant. 

It  is  evident  that  the  first  object  of  the  beneficiary  feature  of 
the  order  is  to  aid  the  family  of  the  assured.  The  claim  of  the 
'widow  should  not,  therefore,  be  viewed  with  disfavor.  He  may, 
however,  direct  the  benefit  to  be  paid  to  any  person  whom  he 
mar  name. 

Tne  appellee's  charter  says: 

•'Such  beneficiary  fund  as  the  corporation  may  deem  suitable 
9ftnd  proper  may  be  set  apart  and  provided  to  be  paid  over  to  the 
jTamilles  of  deceased  members,  or  to  such  persons  as  such  de- 
-<$eaned  members  may,  while  living,  direct." 

It  is  a  rule  of  the  law  of  insuranctj  that  when  a  policy  is  issued 
the  right  to  the   benefit   at   once   vests   in    the  beneficiary.     The 

f person  procuring  tlie  insurance  has  subseciuently  no  power  over 
t.     The  poHcv  and    the   money   to   be   paid    upon    it  belong,  the 
:nfliam9nt  it  is  isued,  to  tie  person  named  in  it  as  the  beneficiary. 
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This  rule,  in  the  absence  of  anything  in  their  charters,  applies 
to  mutual  benefit  associations  like  tlie  appellee.  (Weisert,  &e.  v. 
Muehl,  81  Ky.,  336.) 

The  organic  l^w  of  the  appellee,  however,  allows  the  assured 
to  change  the  direction  of  the  benefit.  The  only  question  pre- 
sented, therefore,  is  whether  the  letter  supra  so  operated. 

The  appellant  had  but  a  contingent  right  to  the  benefit — not  a 
vested  and  absolute  one.  It  was  subject  to  be  defeated  at  the 
will  of  the  assured.  The  law  of  the  order  above  cited  provides 
how  this  shall  be  done.  The  regulation  is  a  reasonable  one,  but 
the  question  arises  whether  it  shall  govern,  as  between  claimants 
to  the  benefit,  if  the  order  has  seen  fit  to  waive  it.  We  think 
not.  Its  object,  beyond  a  doubt,  was  to  jj  re  vent  tlie  appellee^from 
becoming  involved  in  litigation  with  outside  claimants.  Fpon 
this  idea  it  was  held,  in  the  case  of  the  National  Mutual  Aid 
Society  v.  Lupoid,  101  Pa.  St..  Ill,  tliat  where  the  certificate  pro- 
vided: "This  certificate  may  be  assigned  and  transferred  only  by 
and  witli  the  consent  of  the  association  endorsed  tliereon,''  and 
it  was  done  without  such  approval,  that  it  was  a  part  of  the  con- 
tract, and  that  the  society  had  a  riuffit  to  insist  upon  the  protec- 
tion which  it  was  intended  to  afford. 

The  direction  by  the  insured  to  cliange  tlie  benefit  was,  in  the 
case  now  under  consideration,  given  through  tlie  proper  channel. 
The  subordinate  lodge  referred  it  to  tlie  proper  authority,  and  it 
saw  fit  to  waive  the  regulations,  intended  for  its  benefit,  and 
comply  with  the  direction,  although  made  in  an  informal  man- 
ner and  without  the  payment  of  the  fee. 

The  intention  of  the  assured  was  to  change  the  benefit.  He  so 
directed  in  writing,  and  now  because  he  did  not  do  so  in  the 
formal  manner  prescribed  by  tlie  law  for  the  benefit  of  the  order 
it  is  asked  by  a  tliird  party,  whose  interest  in  the  insurance  wa.s. 
liable  to  end  at  any  time,  at  the  will  of  the  assured,  that  his  in- 
tention shall  be  defeated,  although  the  party  for  whose  benefit 
the  forui  was  prescribed  lias  seen  proper  to  waive  it. 

Such  a  rule  would  sacrifice  substantial  justice  to  mere  form. 
It  would  tend  to  defeat  the  benevolent  aim  and  jjurpose  of  the 
organization  and  the  desire  ant!  intention  of  the  assured. 

Slembers  of  the  order  may  be  remote  from  their  lodge;  they 
may  not  have  thtir  certificate  with  them,  and,  therefore,  be  un- 
able to  make  the  endorsement  thereon  as  directed,  or  to  have  it 
attested  by  the  recorder  of  their  lodge,  or  its  seal  attached  thereto. 
If  the  appellee  chooses  to  waive  these  formalities  it  does  not  lie 
in  the  mouth  of  a  third  party  to  complain.  The  order  is  entitled 
to  know  who  is  entitled  to  tlie  benefit  fund,  and  tlie  formal  mode 
of  changing  its  direction  is  for  its  benefit,  while  upon  the  other 
hand  the  right  of  the  beneficiary  rests  in  the  mere  will  of  the 
assured. 

It  has  been  repeatedly  held  that  a  transfer  of  the  stock  of  a 
corporation  is  valid  as  to  the  parties  to  the  transfer,  although 
not  made  upon  the  books  of  the  corporation  as  required  by  its 
charter  or  by-laws,  provided  it  be  done  in  any  mode  known  to 
the  law  for  the  transfer  of  like  personal  property. 

In  our  opinion  the  letter  of  June  5,  1879,  operated  to  change  the 
direction  of  the  benefit,  inasmucli  as  the  appellee  saw  fit  to 
waive  its  informality,  and  as  the  assured  had,  therefore,  done  all 
that  was  needed  on  his  part,  t*lie  fact  that  the  appellee  issued  the 
new  certificate  after  his  death  does  not  affect  the  right  of  the 
parties. 

If  the  appellee  were  in  court  with  the  fund  asking  that  the 
conflicting   rights   of  claimants   to   it   be   determined,    and    \vaf& 
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silent  as  to  the  infonnality  of  the  direction  to  change  the  benefit, 
it  8eems  to  us  that  the  widow  ought  to  prevail. 
Judgment  affirmed. 


logsi)p:n  v.  commonwealth. 

(Filed  October  8,  1887— Not  to  be  reported.) 

1.  Reversible  errors— There  oan  be  no  reversal  for  error  in  an  iDStruction 
to  which  there,  was  neither  objeor-ion  nor  exception. 

2.  Error  in  oveiruling  a  motion  for  u  new  trial  is  not  gronnd  for  reversal. 
8.  Same— The  court  has  no  power  to  reverse  a  judgment  of  conviction  for 

any  error  unless  upon  a  consideration  of  the  wbole  record  it  is  satisfied  that 
the  substnntinl  rights  of  the  accused  have  lieen  thereby  prejudiced. 

Upon  the  trial  of  appellant,  for  an  offense  for  whicJi  the  punishment  pre- 
scribed by  the  statute  is  confinement  in  the  penitentiary  for  not  less  than 
five  nor  more  than  twenty  years,  the  court  instructed  the  jury  if  they  found 
him  guilty  to  fix  his  punishment  ht  confinement  in  tiie  penitentiary  for  not 
less  than  two  nor  more  than  ten  years.  There  was  neither  objection  nor  ex- 
ception to  the  instruction.  The  jury  fixed  the  confinement  at  two  years. 
Held — Tliat  the  error  in  the  insr.ruccion  was  not  prejudicial  and  would  not 
authorize  a  reversal,  even  if  it  had  been  objected  and  excejjted  to. 

H.  V.  Martin  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Hart  (-ircuit  Court. 

Opinion  of  the  court  by  Judt^e  Holt. 

Section  4  of  article  4,  cliai)ter  20  of  the  (ronrral  Statules,  pro- 
vides: 


tentiary  for  lu^t'less  tlian    two   nor 
fixed  it  at  two  velars 


uy  law. 
Section  19,  article  1,  chai)ter  29  of  the  (rcn'-ral  Statutes  says: 
**The  jury  l)y  whom  an  offender  is  tried    sliall  fix  l)y  their  ver- 
dict the  pilnislnnent  to  be  inflicted  witliin  the  periods  or  amounts 
prescril)ed  by  law." 
There  is  not,  however,  in  this   record   a 


versal. 

No  objection  was  made  or  exception   taken   to   tlie  instruction. 
This  was  nec^essary  to  enable  the  accused  to  now  complain  of  it. 
The  statute  provides   that  in   a  felony  case   the  jury  shall  be  in- 
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sfcructed  in  writing,  but  if  it  be  done  verbally,  without  exception 
by  the  party  upon  tr.al,  tie  can  not  after ward.s  urge  it  as  a  rea- 
son for  reversal. 

Thifl  court  has  no  power,  however,  to  reverse  a  judgment  of 
conviction  for  any  error  unless  upon  a  consideration  of  the  whole 
record  it  is  satisfied  that  the  substantial  rights  of  the  accused 
have  been  thereby  prejudiced.  Here  the  punishment  awarded 
is  less  than  that  provided  by  law. 

It  is  said  inasmuch  as  the  verdict  of  the  jury  was  for  the  short- 
est time  named  in  the  instruction, that  if  they  had  been  told  that 
the  minimum  punishment  was  for  five  years  they  probably  would 
have  acquitted  the  appellant,  and  that  this  court  can  not,  there- 
fore, say  that  he  has  not  been  prejudiced.  ^ 

The  jury,  however,  found  him  guilty.  This  was  the  first  ques- 
tion for  them  to  determine,  and  when  they  so  found  they  ought, 
under  the  statute  and  guided  by  a  proper  instruction,  to  have 
fixed  his  punishment  at  confinement  lor  some  period  of  time,  not 
under  five  nor  over  twenty  years.  By  an  error,  to  which  no  ex- 
ception has  been  taken,  they  have  said  that  he  should  not  be 
imprisoned  so  long.  This  certainly  is  not  prejudicial  to  him 
when  he  has  been  f^und  guilty.  The  law  provides  for  his  im- 
prisonment for  not  less  than  five  years  if  guilty.  He  is  deprived 
of  this  liberty  by  law,  but  by  an  error  to  his  advantage  not  for 
so  long  a  period'as  the  law  prescribes. 

Judgment  alflrraed. 


COMMONWEALTH  v.  HOPKINS. 

(Filed  October  8,  1887— Not  to  be  reported.) 

Conoealing  birth  of  bastard  child— Under  the  statute  providing  for  the 
punishment  of  the  mother  of  a  bastard  nhild  who  attempts  to  conceal  its 
oirth,  it  is  not  material  to  the  question  of  guilt  whether  the  child  was  horn 
dead  or  alive,  or  whether  that  matter  might  have  been  determined  by  an 
examination  or  test. 

It  was,  therefore,  error  in  this  case  to  instruct  the  jury  to  find  the  defend- 
ant not  {Kuiltv  "if  it  was  shown,  or  with  reasonable  examination  or  test 
could  have  b.^en  known  by  those  examining  the  child,  whether  it  was  bom 
dead  or  alive." 

P.  W.  Hardin  for  appellant. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  offense  for  which  the  defendant,  now  appellee,  was  in- 
dicted and  tried  is  described  in  section  14,  article  8,  chapter  29, 
General  Statutes,  which  is  as  follows: 

**If  any  woman  be  delivered  of  any  issue  of  her  body,  which 
being  born  alive  would  be  a  bastard,  shall  endeavor  privately,  by 
drowning  or  secretly  burying  the  same,  or  in  any  other  way, 
directly  or  indirectly,  to  conceal  the  birth  thereof  so  that  it  may 
not  be  known  whether  it  were  born  alive  or  not,  she  shall  be  con- 
fined in  the  penitentiary  not  less  than  one  nor  more  than  five 
years." 

The  evidence  in  the  case  tended  to  support  the  charge  con- 
tained in  the  indictment  and  the  lower  court  ought  to  have  in- 
structed the  jury  as  to  the  law  contained  in  the  section  quoted, 
but  instead  the  following  was  given,  which  authorized  the  jury 
to  acquit  upon  a  hypothesis  not  provided  or  contemplated  by  the 
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legislature:  •*ThoiTji^h  th5E»y  may  believe  to  the  exclusion  of  a  rea- 
RODable that  she  gave  birth  to  a  bastard  child,  and  will- 
fully or  intentionally  concealed  its  birth,  yet  if  it  was  known,  or 
'With  reasonable  examination  or  test  could  have  been  known  by 
those  examining  it,  whether  it  was  born  dead  or  alive,  they  will 
find  her  not  guilty." 

The  evidence  in  the 'case  discloses  the  fact  that  issue  was  born 
•of  the  defendant,  which  if  born  alive  would  have  been  a  bastard, 
»nd  the  further  fact  that  she  privately  attempted  to  conceal  its 
birth  by  putting  it  into  a  privy  vault  so  that  it  might  not  be 
known  whether  it  was  born  alive  or  not.  It  was,  therefore,  not 
material  to  the  question  of  guilt  under  the  statute  whether  it  was 
born  dead  or  alive,  nor  whetiier  the  matter  might  have,  by  an 
■examination  or  test,  been  determined  one  way  or  tlie  other. 

For  the  Commonwealth  two  instruction^  were  asked,  both  of 
which  were  refused,  but  as  there  is  no  material  difference  be- 
tween them  we  quote  only  one,  which  is  as  follows:  *'The  court 
instructs  the  jury  if  they  believe  ♦  «  «  that  the  accused  «  »  » 
feloniously  did  conceal  the  birth  of  a  child,  the  issue  of  her 
body,  which  if  born  alive  was  or  would  have  been  a  bastard,  by 
secreting  or  placing  said  child  in  a  privy  vault  or  sink,  so  that  it 
might  not  he  known  whether  it  was  born  alive  or  not,  they  will 
find  accused  guilty  as  charged,  though  they  believe  that  after- 
Wards  it  was  ascertained  that  said  child  was  born  alive." 

This  instruction  is  substantially  in  accordance  with  the  statute, 
'except  that  it  does  not  affect  the' guilt  of  the  accused  one  way  or 
nnother  whether  the  issue  was  born  dead  or  alive,  much  less  can 
her  guilt  be  made  to  depend  upon  whether  or  not  others  may 
liave  used  proper  diligence  in  ascertaining  as  to  that  fact. 

The  court  erred  in  respect  to  giving  and  refusing  the  instruc- 
tions quoted,  but  as  this  is  an  appeal  by  the  Commonwealth  the 
Verdict  and  judgment  of  acquittal  remain  unaffected  by  the  ac- 
tion of  the  court. 


LOUISVILLE  SCHOOL  BOARD  v.  BANK  OF  KENTI'CKY. 
(Filed  October  13,  lScS7. ) 

1.  Gonstitntlonal  law— EscheatB— The  legislature  has  no  power  to  author - 
Ue  a  corporation  or  private  olti/en  to  sue  for  and  recover  money  or  i  rop«*rty 
of  one  in  the  rightful  posseRsion  thereof  because  it  has  do  real  owner,  or 
upon  the  presumption,  by  reason  of  the  lapse  of  time,  that  do  owner  exists, 
iiod  to  hold  it  as  a  sift  from  the  State,  leaving  the  bailee  responsible  to  the  real 
"OWDer.  if  be  should  apptol,  and  requiring  both  to  look  to  the  donee  of  the  State 
for  its  value.  Such  legislation  changes  the  legal  status  of  the  p»rtles  wlih- 
-o'jt  their  cofiseDt,  and  is  in  violation  of  the  GonstUuticai.i  The  act  of  April 
2d,  1882,  amending  article  1,  chapter  86.  General  Statutes,  is.  therefore,  un- 
tionstitntinnal  in  so  far  that  it  vests  certain  bank  deposits  in  the  board  of 
trustees  of  the  public  schools,  and  the  defect  in  that  act  is  nut  cured  by  the 
«et  of  1884,  amending  the  general   law  of  escheats. 

2,  Same— While  there  is  no  objection  to  the  validity  of  the  statute  author- 
ising the  presumption  of  death,  and  the  nonexistence  of  heirs  or  devisees  to 
take  the  estate,  where  no  claim  has  been  asserted  or  heirs  heard  of  for  the 
period  mentioned  in  the  statute,  the  presumption  may  be  overcome  by  tosri- 
inony  showing  that  persons  are  living  who  are  entitled  tir  ri.e  estate,  or 
who  harve  been  or  are  asserting  claim  to  the  property  hs  the  lawful  heirs  *»f 
th«  decedent,  and  where  there  are  such  claimants  they  should  at  least  be 
brought  before  the  court. 
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8  iRsue  trinble  at  law— If  the  statute  were  valid  aDd  the  title  to  the  money 
sued  for  vested  in  the  appellant  by  reason  of  the  lapse  of  time,  and  the  pre- 
sumption arisins  from  the  facts  mentioned  in  the  statute,  there  would  bft 
no  reason  why  the  issue  could  not  be  ti-ied  at  law. 

R.  H.  Blain  for  appellant. 

Goodloe  &  Roberts  for  appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  (Uiief  Justice  Pryor. 

The  ease  of  the  Bank  of  Louisville  aj?ainst  the  Trustees  of  the« 
Public  School  of  tliat  city,  88  Ky.,  219,  involved  a  question  'Sim- 
ilar to  tl^e  one  raised  in  this  case,  and  tlie  act  under  which  the 
sciiool  board  assertcid  its  ri^ht  to  the  money  was  held  to  be  un- 
constitutional. 

The  pjissajre  of  an  act  amending  tlie  statute  of  escfioats,  that 
was  not  in  forci*  wh<»n  tlic  case  referred  to' was  disposed  of  in  the 
court  below,  creaies  the  distinction,  if  any  (^xists,  between  that 
case  and  the  onr  now  lieinjj  considered. 

The  oiijjrinal  act,  that  was  local  in  its  cliaracter  and  applied 
alone  to  ti)(^  city  schools  of  Louisville,  compelled  the  bailee  or 
the  bunk  th:it  liad  rec(»ived  the  money  on  d(*posit  to  pay  th(^ 
same  over  to  tiie  trustees  of  the  scliool  boarci  in  the  event  the 
real  owner  hud  not  been  heard  of  for  eitrlit  years,  and  released 
the  State  Iroin  all  r(»si)onsibility  to  tlu^  real  owner  or  to  bis  heirs, 
or  the  ]){Mlee  in  the  event  the  owner  appeareil  to  assert  liis  ri^^]lts. 
T!ie  State  iiad  in  fact,  under  the  statute,  vested  the  title  ta 
l)roperty  belonj^inu:  to  another  in  the  schools  of  TiOuisville  with- 
out regard  to  the  rights  of  tlie  hailee,  and  with  no  lemedy  by  the 
latter  or  the  owner  against  any  one  excel)!  the  corporation  in 
which  the  title  was  by  (he  statute  atteni!)teil  to  be  v<'sled.  The 
gtMieral  law  with  reference  to  escheats  wa-^  amendrd  in  April, 
KSS4,  reciting  that  **  wIkmi  any  person  owniinj:  property  lying  or 
found  in  this  CDUunon wealth  is  not  known  to  he  living  for  seven 
succ<^ssive  yen's,  and  no  account  can  be  ;;iven  wliatever  of  such 
owner,  his  heir>.  devisees  or  distributeis,  such  person  shall  be 
])resuined  to  have  died  without  heirs,  devisees  or  distributees, 
and  his  pr()!)erty  s])all  ve^i  in  tlie  Conimonw(»altli  without  ottice 
found,  sul)je*'t  to  the  right  of  the  owner,  his  heirs  or  devisees  to. 
b(»  reimbursed  for  such  property,  where  such  claim  is  estab- 
lislied  as  providi  d  by  tjie  law  of  (»scb<»at.''  liy  section  H  of  the 
act  it  is  to  take  effect  and  be  in  force  from  its  i)assage,  and  all 
acts  or  parts  of  acts  in  conflict  with  it  are  Inreby  repealed. 

I'nder  the  original  statute  of  escheat,  as  well  as  tlie  amend- 
ment, the  State  is  compelled  to  refund  to  the  owner  tlie  amount 
of  money  paid  into  the  treasury  by  reason  of  the  escheat,  but 
when  passing  the  act  for  the  b(>nefit  of  the  schools  of  Louisville, 
that  corporation  known  as  the  school  board  was  made  resjionsi- 
ble  to  the  owner*  and  not  the  State,  and  the  elTecf  of  the  amend- 
ment of  April,  1KS4,  was  doubtless  to  make  the  State  responsible, 
although  the  money  had  never  gone  into  the  treasury. 

The  act  of  IHS4  was  an  amendment  to  the  general  hiw  of  escheat, 
and  did  not  affect  the  local  act  applicable  to  the  city  of  Louis- 
vjlle.  M  it  did  tin*  effect  would  be  a  repeal  of  the  local  law,  and, 
therefore,  the  right  to  institute  th(^  action  would  be  in  the  State 
and  not  in  the  trustees  or  coriioration.  That  act  (the  local  act> 
stands  unrepealed,  and  recpiires  the  bank  and  the  owner  to  look 
to  the  city  and  not  the  State  for  the  money  to  which  they  are  or 
might  bf^'entitled. 
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While  the  high  schools  of  the  oity  or  the  trustees  of  the  board 
may  assume  the  responsibility,  the  State  has  no  power  to  inak& 
these  trustees  the  debtors  of  either  the  real  owner  or  the  bailee, 
and  we  find  the  same  obstacle  in  the  way  of  a  recovery  here  that 
existed  in  the  case  heretofore  decided. 

Besides,  while  under  theancient  rule  of  practice  the  remedy  for 
the  sovereign  w^ho  claimed  the  profits  because  there  was  no  heir 
or  devisee  was  in  a  court  of  equity,  if  by  the  statute  the  pre- 
sumption arises  that  the  party  is  dead  and  left  no  heirs  or  dev- 
isees after  the  lapse  of  seven  years  without  being  heard  from, the 
title  vests  in  the  State.  We  see  no  reason  why  an  action  at  law 
may  not  be  maintained  for  its  recovery  by  the  State  or  the  party 
authorized  to  bring  the  action.  If  tiie  title  to  the  money  or  the 
right  to  it  was  vested  by  the  lapse  of  time,  and  the  presumption 
arising  from  the  fact  mentioned  In  the  corporation  known  as  the 
Louisville  School  Board,  then  wo  set?  no  reason  why  th(^  issue 
could  not  be  tried  at  law,  and,  therefore,  the  transfer  from  the 
chancellor  to  the  common  pleas  court  was  not  improper. 

When  it  readied  tlie  common  pleas  court  the  righf  to  a  jury 
was  waiveti,  and  the  case  heard  on  the  law  and  facts. 

There  was  conflicting  testimony  as  to  the  existence  of  those 
wlio  might  claim  or  were  in  fact  tlie  heirs  of  the  persons  whose 
l)roperty  the  State  claimed,  and  on  a  special  finding  the  court 
determined  that  tlie  proof  was  not  satisfactory  on  that  subject, 
and,  therefore,  refused  to  render  the  judgment  for  tlie  app^Oiant. 

While  we  perceive  no  objection  to  the  validity  of  the  statute 
autliorizing  the  presumption  of  dt^ath  and  the  nonexistf^ner*  of 
heirs  or  devisees  to  take  tlie  estate,  where  no  claim  has  l^een  as- 
serted or  lioirs  heard  of  for  the  period  mentioned  in  the  statute, 
the  presumption  may  be  overconH»  by  testimony  showing  that 
persons  are  living  who  are  entitled  to  the  estate,  or  whi^  have 
been  or  are  asserting  claim  to  the  property  as  the  lawful  !»eirs  of 
the  decj'dent.  Und(»r  such  a  state  of  case  they  out^lit  a!  least  to 
be  brought  before  the  court,  whore  they  may  assert  their  (claims 
before  a  judgment  is  rendered  giving  rheir  pVopc^rty  to  a  <i ranker. 
The  judge  below  was  of  the  opinion  that  tiie  (two)  decedenjs  I(»ft 
those  entitled  as  heirs  at  law  to  the  money  in  contrt)V(  rs.>,  and 
we  would  not  be  disposed  to  disturb  his  finding  even  if  tlie  vii- 
lidity  of '  the  statute  was  not  involved.  Wh(»n  the  niDiiev  is  paid 
into  the  treasury  and  becomes  a  part  of  th^  State's  finances  it 
may  be  disposed  of  under  legislative  authorily  when  not  in  vio- 
lation of  the  organic  law,  but  to  authorize  a  corjioration  or  pri- 
vate citizen  to  sue 'for  and  recover  of  one  in  the  riglitfnl  posses- 
sion that  character  of  money  or  property  because  it  has  no  real 
owner,  or  on  the  prosumption,  by  reason  of  the  lapse  of  tinits 
that  no  such  owner  exists,  and  to  hold  it  as  a  gift  from  the  State, 
leaving  the  bailee  responsible  to  the  real  owner  if  he  should  ap- 
pear, and  requiring  both  to  look  to  the  donee  of  the  State  for  its 
value,  is  changing  the  legal  status  of  the  ])arties  without  tlieir 
consent,  and  a  charact(»r  of  legislation  in  plain  violation  of  tlio 
(•onstitution. 

The  judgment  is,  therefore,  affirmed,  first,  because  thc»  act  is. 
unconstitutional;  second,  because  the  court  below  has  adjudged 
that  there  are  those  living  who  are  entitled  to  the  estat<'. 

To  a  petition  for  rehearing  Chief  Justice  Pryor  delivered  the 
following  response: 

We  can  only  say  that  no  action  can  be  prosecuted  by  the  city 
schools  against  a   stranger   or   a    third    party  to  recover  property- 
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subject  to  escheat,  because  the  property  is  held  by  the  Hchools 
on  the  condition  that  the  owner  or  the  bailee  is  to  look  alone  to 
the  trustees  for  indemnity.  The  contract  rights  of  the  parties 
<»re  alfecte<1  by  such  legislation,  and  it  jnust,  for  that  reason, 
present  an  insuperable  barrier  to  the  recovery,  whether  in  the 
name  of  the  board  or  in  the  name  of  the  Commonweal tli  for  their 
benefit;  that  the  money  is  claimed  by  a  department  of  the  State 
jpverninent  affords  no  argument  for  the  right  to  maintain  the 
>Hction^  hut  it  does  authorize  a  recovery  against  the  treasury 
when  the  money  becomes  a  part  of  the  finances  of  the  State.  The 
•c^ontroversy  in  the  case  of  Board  of  Trustees  of  Male  High 
•^Schools  V.  The  Auditor,  8()  Ky.,  33(5,  was  between  the* State  and 
the  boaixl  of  trustees.  The  donation  had  been  made  by  the  State 
^nd  no  constitutional  question  was  raised  or  could  have  been 
made,  the  only  question  being  **to  what  department  of  the  State 
government  the  money  should  be  applied,  leaving  the  owner  or 
•bailee  to  assert  their  rights  under  the  general  law  of  escheat.*' 
Petition  overruled. 


KENTUCKY  SCPERIOR  COURT. 


HILL  v.  GUIXJELL. 

(Filed  October  12,  18H7— Not  to  be  reported.) 

CoDtrarts  in  partial  restraint  of  trade  if  reasonable,  and  founded  upon  a 
"5?ood  conHideration,  are  valid  and  will  be  enforced. 

A  physician  sold  his  ^ood  will  and  agreed  not  to  prnotice  a^ain  at  the 
^saii>e  place.  In  six  months  he  Tetiirned  and  rehunied  the  practice.  In  this 
lotion  to  recover  damages  for  breach  of  tlie  contract,  Hold— That  the  plain- 
tiff Is  entitled  to  recover. 

Hart  and  Kennedy  &  Son  for  appellant. 

R.  Uudjjell  &  Son  for  appellee. 

Appeal  from  Clark  Circuit  C'ourt. 

The  appellants  a  practicing  physician  in  the  town  of  Morefield, 
sold  to  appellee  his  good  will,  agreeing  not  to  practice  again  at 
that  nlac«.  In  about  six  montlis  he  returned  and  resumed  the 
practice.  Appellee  thereupon  instituted  tins  action  to  recover 
xlaniages  fen*  a  breach  of  the  contract,  and  upon  the  trial  the  jury 
retunie<i  a  verdict  for  plaintiff  ftir  $468.  From  the  iudgment  upon 
the  ver<lict  this  appeal  was  prosecuted.  The  judgment  having 
been  afflnnod,  counsel  for  appellant  filed  a  petition  for  rehear- 
ing, which  the  court  overruled,  delivering  the  response  now  pub- 
lishcHl. 

Response  of  the  court  by  Judge  Barbour  to  p«»titiun  for  rehear- 
ing: 

In  view  of  the  fact  there  was  upon  the  original  hearing  no  brief 

in  for  the  appellee,  we  have  given  to  the  petition  for  rehearing  a 

most  earful  consideration,  and   have  also  carefully  re-examined 

t;he   record.      We,    however,    feel   constrained    to  adhere   to   the 

opinion. 

We  can  discover  no  available  error  to  the  appellant^s  prejudice 
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durin{^  the  progresH  of  the  trial.  The  only  question  foi*  wir  <K)n- 
fiideration  i8  as  to  whether  the  contract  upon  which  the  appellee^ 
relied  was  valid  or  not,  and  we  do  not  regard  this  as  an  open 
question.  The  general  principle  of  law  may  be  stated  to  be  that 
while  contracts  in  total  restraint  of  trade  are  void,  yet  if  the  re^ 
straint  imposed  be  partial,  reasonable  and  founded  upon  good 
consideration,  it  is  valid,  and  will  be  enforced.  Under  the  con- 
tract relied  upon  by  appellee  the  appellant,  for  sufficient  consid- 
eration, agreed  to  quit  tlie  practice  of  medicine  in  the  town  of 
Moorefleld  and  its  vicinity.  Numerous  cases  have  Hr4sen  \vh**re 
physicians  liave  sold  their  good  will,  and  agreed  not  to  practic€>- 
medicin'e  within  certain  distances  of  their  former  location.  ('aseKL. 
of  this  kind  fall  within  the  general  principles  governing  ctnitractK. 
in  restraint  of  trade.  (Butler  v.  Bruleson,  16  Vt.,  176;  Luin  v. 
Seigsbee,  67  III.,  78;  Hill  v.  MooneV,  IM)  (Ja.,  41H;  Doty  v.  Mar- 
tin, 5J2  Mich.,  462;  Dwight  v.  Hamilton,  IIH  Mass.,  175.1 
The  petition  for  rehearing  is  overruled. 


(H)M\I()N WEALTH  v.  HOLSAPPLE^ 

(Filed  October  26,  18H7.) 

A  distiller  i8  not  subject  to  a  penalty  for  selling  at  his  residence,  not  to  be^ 
drunk  (id  the  premises,  whisky  of  his  own  manufaoture  in  quantities  not 
less  than  a  quarr,  section  3  uf  article  2,  chapter  106  of  the  General  StatnUBa 
not  beiofE  repealed  by  the  act  of  May  17,  1K(S6. 

P.  W.  Hardin  for  appellant. 

J.  A.  Brents  for  appellee. 

Appeal  fnnn  Clinton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

Our  attention  has  not  been  called  to  any  law,  and  we  know  of 
none,  prescribing  a  penalty  against  a  distiller  for  Selling  whisky 
of  his  own  manufacture  in  quantities  not  less  than  a  quart  at  hisi 
residence,  but  not  to  be  drunk  on  the  premises  unless  it  could  be 
maintained  that  he  was  liable  under  the  provisions  of  section  4 
of  the  act  of  May  8,  1884,  Acts  1888-4,  volume  I,  page  «),  but  thiw 
court  has  decided  in  the  cases  of  Webb  v.  Commonwealth  and 
Rob  in. son  v.  C'omm  on  wealth,  7  Ky.  Law  Rep.,  299  and  4r):-{,  that 
a  distiller  who  sold  in  the  manner  referred  to  above  wa.s  not 
liable  under  that  act. 

It  is  entirely  unnecessary  to  this  case  to  decide  whether,  nnder 
the  provisions  of  section  1  and  2  of  article  5  of  an  act,  entitled 
*•  An  act  to  amend  the  revenue  laws  of  the  Connnonwealtli  of 
Kentucky/*  approved  May  17,  1886,  the  several  county  courts  of 
this  State  are  authorized  to  grant  a  license  to  all  persons,  includ- 
ing a  distiller,  to  sell  whisky,  vinous  and  malt  liquors,  in  any 
quantities  less  than  five  gallons,  who  may  give  notice  of  an  in- 
tended application  for  such  license  in  the  mode  named  in  the 
statute  unless  the  granting  of  the  license  be  protested  against 
by  a  majority  of  the  legal  voters  of  the  neighborhood.  If  such 
be  the  law,  a  man  is  not  bound  to  apply  ror  a  license,  and  incurs, 
hopenalty  for  not  doing'so. 

Whether  he  incurs  a  penalty  for  selling  without  procuring  a 
license  is  the  only  important  question. 
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Nor  is  it  necessary  to  decide  whether  section  4  of  the  act  of 
May  8,  1884,  was  repealed  or  saved  by  the  provisions  of  section  5 
of  article  12  of  the  act  of  May  17,  1886,  since  we  are  clearly  of  the 
opinion,  if  that  section  be  still  in  force,  that  it  denounces  no  pen- 
alty against  the  distiller  under  the  named  conditions  above  re- 
ferred to. 

Section  3  of  article  2  of  chapter  106,  conferring  upon  a  distiller 
the  right  to  sell  spirits  of  his  own  manufacture  at  nis  residence, 
is  not  in  conflict  with  any  of  the  provisions  of  the  act  of  May  17, 
1886,  and  hot  being  a  part  of  the  system  of  our  law  to  which  that 
act  relates,  is  clearly  saved  by  the  repealing  section  above  re- 
ferred to.  The  fact  that  the  legislature  defined  what  should  be 
H  sale  by  wholesale  and  a  sale  by  retail,  instead  of  showing  an 
intention  to  repeal  the  distiller's  privilege  conferred  by  section 
2  of  article  8  of  chapter  1()6,  is  proof  almost  conclusive  that  it 
did  not  so  intend.  The  provisions  under  consideration  show  that 
the  legislative  mind  was  directed  to  the  subject  of  selling  whisky 
by  retail  and  wholesale,  and  it  could  not,  therefore,  be  unmind- 
ful of  the  fact  that  under  tlie  laws  of  tliis  State  since  1854  the 
distiller  had  been  allowed  a  certain  privilege  with  regard  to 
spirits  of  his  own  manufacture,  and  this  was  a  privilege  which 
eliminated  the  question  as  to  whether  he  sold  at  retail  or  by 
M'holesale.  As  to  wholesale  transaction,  they  had  never  been  de- 
fined by  legislative  enactment  in  this  tState,  and  it  was,  there- 
fore, a  question  of  fact  to  be  determined  in  each  case  as  to 
whether  there  was  a  sale  by  wholesale  or  retail.  The  law,  as  ap- 
plicable to  two  classes  of  persons,  recognized  by  our  laws  for 
many  years  as  distinct  occupations,  must,  thereifore,  have  been 
recognized  by  the  legislature,  and  that  it  should  legislate  spe- 
cifically as  to  the  one  and  omit  the  other  must  be  conclusive  that 
There  was  no  intention  to  interfere  with  the  then  legal  status  of 
the  one  not  referred  to. 

The  judgment  is  affirmed. 
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SUPERIOR  COURT  ABSTRACTS. 


COMMONWEALTH  v.  O'BRIEN  &  BUXCH. 

Filed  October  26.  1887.     Appeal  from  Taylor  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  dismissing. 

Appellate  jurisdictlon-rTbis  court  has  no  jurisdiction  over- miademeanor 
teases  -where  no  fine  exceeding  $50  and  no  confinement  exceeding  thirty  days 
•can  be  imposed.  That  if  convicted  on  an  indictment  for  furnishing  liquor 
to  an  inebriat-e  a  defendant  would  have  been  adjudged  to  have  forfeited 
license,  does  not  confer  jurisdiction  in  such  <^ase. 

P.  W.  Pardin  and  Finley  Shuck  for  appellant;  Charles  Pattersoj)  for  ap- 
pellees. 

COMMONWEALTH  v.  THOMPSON,  &c. 

Filed  October  26.  18S7.     Appeal  fronj  Taylor  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowdeu,  reversing. 

Bail— The  surrender  of  a  principal  to  the  court  by  his  sureties  on  a  bail 
bond  in  one  case  does  not  operate  as  a  suri-ender  in  another  case.  That  the 
State  had  temporary  custody  of  the  principal  after  the  execution  of  the 
bond,  and  before  the  day  he  was  to  appear,  does  not  discharge   the  sureties. 

P.  W.  Hardin  and  Finley  Shuck  for  appellant;  J.  M.    Wood  for  appellees. 

OWENSBORO  &  NASHVILLE  R.  R.  CO.  v.  TAYLOR. 

Piled  October  26,  1887.     Appeal  from  Logan  Circuit  Court.     Opinion  of   the 

court  by  Presiding  Judge  Bowden.  aiTlrming. 

1.  Where  a  defendant  filed  in  vacation  its  bill  of  excejjtions,  having  been 
igiven  until  that  time  to  file  it,  and  it  was  signed  by  the  judge,  but  there  is 
no  subsequent  order  to  court  in  regard  to  it,  Held— It  is  not  a  part  of  the 
record,  and  this  court  can  not  consider  either  the  evidence  or  the  instruc- 
tions. 

3,  Pleading— Negligence— In  an  action  for  neglect  it  is  not  necessary  for 
the  plaintiff  to  allege  that  he  was  not  guilty  of  contributory  negligence. 

R.  S.  Bevier  for  appellant:  S.  R.  Crewdson  and  E.  W.  Hines  for  appellee. 

LOUISVILLE  &  NASHVILLE  R,  R.  CO.  v.  CABLE. 

Filed  October  26, 1887.    Appeal  from  Lincoln  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Master  and  .servant— "When  servants  are  in  the  same  field  of  labor  and  the 
same  grade  of  employment,  the  one  not  superior  or  subordinate  to  the  other, 
neither  can  recover  of  the  master  for  an  injury  caused  by  the  neglect  of  a 
tjo- laborer. ' ' 

Hill  &  Alcorn  and  William  Lindsay  for  appellant;  Welch  &  Saufley  for 
«ppellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CONNELLY. 

filed  October  26,  1887.    Appeal  from  Kenton  Circuit  Court.    Opinion  of  the 

court  by  Prefflding  Judge  Bowden,  reversing. 

1.  Contributory  negligence-^-In  an  action  against  a  railroad  company  to 
recover  for  Injuries  received  by  plaintiff  by  reason  of  the  collision  of  a  hand 
tuir,  upon  which  he  was  riding,  with  one  of  the  defendant's  trains  of  oars, 
Alleged  to  bave  been  caused  by  defendant's  negligence,  the  defendant  pleaded 
tsontributory  negligence^  and.  the  evidence  conduced  to  show  its  existence. 
For  the  plaintiff  the  court  instruoted  the  jury  to^flnd  for  the  plaintiff  If  they 
found  be  sustained  the  injuries  complained  of  by  reason  of  the  negligence  of 
%he  employes  of  the  defendant  in  the  management  of  its  locomotive  and 


Digitized  by  VjOOQIC 


440  ABSTRACTS. 

train  of  cars.  Held— This  was  drroneoua  in  not  precluding  the  conourrlnir 
negligenoe  of  the  plaintiff  as  a  co-operating  cause,  and  in  not  requiring  tb» 
jury  to  And  that  the  defendant's  negligenoe  was  the  sole  cause. 

2,  Same— An  instruction  for  the  defendant,  Inaed  upon  the  hypothesis  that 
the  defendant  was  using  due  care,  and  that  the  plaintiff  alone  was  negli- 
gent, did  not  supply  the  omission  in  the  plaintiff's  first  instruction.  It  did 
not  tell  the  jury  what  they  should  do  if  they  found  both  parties  negligent. 

2.  Negligence -The  third  instruction  for  plaintiff  erroneously  fixed  on  the- 
time  when  the  defendant's  servants  saw  the  hand  cnr.  or,  by  the  use  ot  or- 
dinary care  could  have  seen  it,  at  wlitih  the  pf culiar  duty  of  the  defendant 
arose  to  prevent  an  injury.  The  llaMllry  should  hnve  bf'en  pi-edicated  on 
the  failure  of  the  defendant  to  use  c«ire  afier  st»eii'g  the  iwrilous  condition  of 
thosH  on  the  hand  car,  and  not  on  the  failuiv*  lu  use  auTe  atter  actually  see- 
ini7  the  car  itself. 

Wm.  Lindsay  for  appellant;  O'Hara  &  Bryan  for  appellee. 

ANDREWS  V.   HAYDON'S  ADM'R. 

Filed  October  26,  1887.     Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Practice— Where  the  law  and  Tacts  are  submitted  tu  the  judge,  his  judg- 
tnent  must  be  treated  as  the  verdict  of  a  properly- instructed  jury  would  be>. 
and  no  reversal  can  be  had  upon  the  ground  of  the  insufficiency  of  the  evi- 
dence to  support  the  judgment  unless  the  judgment  is  palpably  against  th» 
weight  of  the  evidence. 

2.  Burden  of  proof— "The  obligation  of  proving  any  fact  lies  upon  the 
party  who  substantially  asserts  the  affirmative  of  the  issue."  Upon  a  plea 
of  non  est  factum  by  the  defendant  the  burden  of  proof  is  on  the  plaintiff » 
and  upon  the  plea  of  no  consideration  it  is  upon  the  defendant.  These pleaa 
being  made,  the  plaintiff  should  first  introduce  all  his  evidence  in  ohftef. 

3.  Evidence— In  an  action  upon  a  note  purporting  to  have  been  executed 
by  a  decedent,  the  defendant,  the  administrator,  hoving,  under  a  plea  of  no 
consideration,  proved  statements  of  the  plaintiff  as  to  where  and  how  he  got 
the  money  professed  to  have  been  loi^ned  by  him.  it  was  competent  for  the 
plaintiff  to  'testify  in  rebuttal  of  such  testimony,  but  not  as  to  the  actual 
ctmslderation  given  by  him  to  the  decedent  for  the  note,  nor  that  the  dece- 
dent signed  or  delivered  the  note  to  him. 

4.  Same— In  te.stifying  as  ta  conversations  with  plaintiff  in  regard  to  the 
note  plaintiff  wished  him,  as  administrator,  to  pay,  it  was  competent  for 
defendant  to  refresh  his  memory  by  refei-ence  to  memorandum  made  by  him 
at  the  time  of  the  conversation,  speaking,  after  the  iuppectlon,  from  his  own 
recollection  as  to  the  facts. 

J.  W.  Lewis  and  G.  S.  Fulton  for  appellant;  J.  D.  Wiolsliffe.for  appellee^ 

SMITH  V.  SMITH,  &c. 

Filed  November  2,  1887.     Appeal  from  Hart  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowden,  disu^issing. 

Xo  appeal  can  be  taken  from  an  order  sustaining  a  demurrer  to  a  petition 
when  there  is  no  judgment  dismissing  it. 

P.  F.  Edwards  for  appellant. 

COMMONWEALTH  v.  BANTA. 

Filed  November  2.  1887.    Appeal  from  Nicholas  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Bowden,  affirming. 

Reversible  errors— This  court  can  reverse  only  for  errors  of  law.  No  re- 
versal can  be  had  where  the  record  does  not  show  whether  the  error,  if  any^ 
was  one  of  law  or  of  fact,  or,  if  of  law,  what  the  particular  error  was.  Over- 
ruling a  motion  for  new  trial  is  not  a  reversible  error. 

P.  W.  Hardin,  Boss  &  Owen  and  B.  H.  Bobinson  for  appellant;  Kennady- 
&  Son  for  appellee. 
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BUKNS  V.  MoGIBBKN. 

Filed  November  a,  1887.    Appeal  from  Harrison  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Bowden,  afl9rming. 

1.  Grounds  for  new  trial— A  complaint  in  grounds  for  new  trial,  that  the 
court  gave  "certain  instruction.s  as  the  law  of  the  case  prejudicial  to  plain- 
tiff's claim,"  does  not  imply  that  he  complained  of  all  that  were  given,  and 
does  not  point  out  the  particular  error  complained  of,  so  as  to  call  the  atten- 
tion of  the  trial  court  to  it,  or  to  authorize  this  court  to  consider  it. 

2.  Same— That  a  verdict  is  contrary  to  law  means  it  is  not  justified  by  the 
law  ns  declared  by  the  court,  and  not  as  it  should  have  been  declared. 

FormAn  &  C^ason  for  appellant ;  A.  H.  Ward  for  appellee. 

HOWARD,  &c.  V.  DIKTRICK. 

Filed  November  2,  18h7.    Appeal  from  Campbell  Circuit  Court.     Opinion  of 
the  court  by  Judge  Ward,  reversing. 

1.  All  sales  of  personal  property,  to  be  valid  against  creditors,  must  be  ac 
companied  by  a  transfer  of  the  possession  to  the  vendee,  if  the  property  is 
capable  of  manual  delivery.  That  the  vendor  and  vendee  reside  together 
does  not  alter  the  rule. 

2.  Evidence — Statements  made  by  the  defendant  about  a  sale,  not  in  the 
presence  of  the  partv  to  be  affected  thereby,  are  incompetent. 

T.  M.  Hill  and  W.  R.  Lockhart  for  appellants. 

MILLER  V.  MANSFIELD  MACHINE  WORKS. 

Filed   November  2,  1SS7.     Appeal  from   Laurel   Circuit  Court.     Opinion   of 
the  court  by  Judge  Ward,  reversing. 

1.  Pleading— Jurisdiction— When  the  petition  does  not  allege  that  the  de* 
fendant  corporation  has  an  office  or  place  of  business  in  this  State,  or  a  chief 
officer  or  agent  residing  in  this  State,  and  the  defendant  wishes  to  rely  on 
the  fact  that  it  has  none  as  a  plea  to  the  jurisdiction,  it  should  require  the 
petition  to  be  made  specific  as  to  these  points,  or  should  file  a  special  plea  to 
the  jurisdiction,  8tating  facts  sufficient  to  show  that  the  court  has  no  juris- 
diction over  the  defendant. 

2.  That  there  was  no  valid  injunction,  nor  ground  for  one,  nor  any  at- 
tempt to  sue  out  an  attachment,  was  not  cause  for  dismissing  the  petition. 

R.  L.  Ewell  for  appellant;  J.  A.  Craft  for  appellee. 

KITCHEN  &  CO.  V.  WHITT,  &c. 

Filed   November  2,  1887.     Apjjeal  from   Elliott  Circuit  Court.    Opinion   of 
the  court  by  Judge  Ward,  affirming. 

1.  Liens— Assignment— Where  several  notes  secured  by  lien  on  land  are  as- 
signed to  different  persons  at  different  times,  all  have  an  equal  lien  without 
regard  to  date  of  the  assignments. 

2.  Practice— Where  "two  persons  are  claiming  money  or  property  by  way 
of  interpleader,  the  amount  of  the  money,  or  value  of  the  property,  deter- 
mines the  juri.«Jdictiou.  •'  But  where  the  effect  is  the  same,  whether  the 
judgment  is  affirmed,  or  the  appeal  dismissed,  this  court  will  consider  the 
judgment  on  its  merits  and  affirm  it,  if  that  wui  properly  l)e  done,  although 
the  amount  may  not  be  sufficient  to  give  jurisdiction. 

J.  E.  Cooper  for  appellants;  J.  CI.  Whitt  for  appellees. 

RIN<U)LD  &  CO.  v.  SMITH,  &c. 

Hied  November  2,  1SN7.     Appeal  from  Scott  Court  of  Common  Plons.     Opin- 
ion of  the  court  by  Judge  BarlKuir,  affirming. 

1.  Debtor  and  creditor— Preferences— Where  at  the  time  of  his  making  a 
mortgage  to"  a  pre-existing  creditor  the  del)tor  knew  he  was  insolvent,  the 
act  is  within  the  statute  again.st  preferences  to  one  or  more  orediCnrs  to  the 
exclusion  of  others. 

2.  Same— That  the  mortgagor  was  a  witness  for  the  attaching   creditors, 

November  15,  1887—3 
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and  stated  that  he  thought  he  was  solvent;  that  he  did  not  contemplate  in* 
solvency  and  bad  no  design  to  prefer  the  mortgagees,  can  not  alter  the  facts 
which  he  proved  and  which  are  admitted. 

3.  Same— A  debtor  is  presumed  to  know  the  amount  of  his  indebtedness, 
and  his  statements  as  to  his  belief  that  he  owed  less  than  he  did  owe  is  of  no 
avail. 

4.  Same— The  execution  of  a  mortgage  to  prefer  creditors  is  not  of  iiself 
such  fraud  as  will  ipso  facto  render  it  void,  but  it  is  merely  voidable  at  the 
election  of  the  creditors,  made  by  petition  filed  within  six  months.  When 
the  act  of  preference  is  attacked  within  that  time  it  operates  to  annul  and 
make  void  any  voluntary  assignment  made  by  the  debtor  subsequent  to  the 
act  of  preference. 

6.  Same— Limitation— The  appellants  made  no  objection  to  the  petition 
until  after  all  the  issues  had  been  made  and  six  months  had  elapsed  from 
the  date  of  the  mortgages,  when  they  filed  a  general  demurrer  to  the  peti- 
tion. Held— A  judgment  then,  that  the  petition  was  insufficient,  could  not 
have  prejudiced  the  creditors,  who  had  attacked  the  mortgages  by  cross  peti- 
tion within  six  months  after  their  execution. 

«.  Same— Where  plaintiff,  by  the  consent  of  the  appellants  and  other  cred- 
itors, acted  as  assignee  in  selling  the  property,  and  with  appellants'  knowl- 
edge employed  an  attorney,  whom  they  had  to  advise  as  to  the  sale.  Held— 
Plaintiff  should  be  paid  for  his  services  and  allowed  a  reasonable  fee  for  his 
attorney,  although  the  effect  of  the  jndgment  declaring  the  mortgages  to 
operate  as  an  assignment  was  to  annul  plaintiff's  authority  as  an  assignee. 

Owens  &  Finnell  for  appellants;  J.  E.  Can  trill  and  J.  F.  Askew  for  ap- 
pellees. 

COMMONWEALTH  v.  NEFF. 

Piled  November  2,  1887.    Appeal  from  McCracken  Circuit  Court.    Opinion 
of  tiie  court  by  Judge  Barbour,  reversing. 

1.  The  power  of  reversal  on  an  appeal  by  the  Commonwealth,  conferreil  by 
section  349  of  the  Code,  is  not  taken  away  by  the  amendment  of  March  4, 
1880,  to  section  :i63  of  the  Criminal  Code. 

2.  Keeping  tippling  house— Section  3,  article  35,  chapter  29,  General  Stat- 
utes, in  reference  to  tippling  houses,  is  not  repealed  by  the  act  of  May  8, 
1884.  The  act  of  May  8,  1884,  repi>aled  .section  6,  article  STi,  chapter  29,  General 
Statutes. 

3.  Same— Indictment— The  mere  charge  tliat  the  defendant  had,  before  the 
finding  of  the  Indictment,  been  guilty  of  keeping  a  tippling  house  is  suiti- 
cient. 

4.  Same— Defendant  owned  and  controlled  u  covered  and  enclosed  barge, 
which  was  towed  by  a  steam  towboat,  and  in  which  was*  a  saloon  where 
whisky  was  kept  and  sold  and  a  variety  show  was  exhibited.  While  the 
barge  was  anchored  in  Tennessee  river,  and  within  the  corporate  limits  of 
Paducah,  the  defendant,  without  license  to  do  so,  sold  thereon,  to  people  tiiken 
on  board  at  Paducah,  whisky,  which  they  there  drank.  Held— The  barge  was 
a  "house"  within  the  meaning  of  the  statute  against  keeping  tippling 
houses  without  license. 

P.  W,  Hardin  and  K.  W.  Bagby  for  appellant;  Jas.  Campi)ell  and  Chas. 
Wheeler  for  appellee. 

BURKHARDT  &  CO.   v.  THE  MADDOX  CO. 

Filed  November  ',i,  1887.     Appeal  from   Kenton    (Chancery  Court.      Opinion 
of  the  court  by  Judge  Barbour,  reversing. 

1.  Principal  and  agent— Although  agent  does  not  disclose  the  caiiaoity  in 
which  he  acts,  a  contract  made  with  him  is  a  contract  with  the  principal, 
and  in  such  rase  both  the  agent  and  principal  are  liable. 

2.  Judgment— Where  the  court  bad  jurisdietlon  of  the  defendnafc'a  piusoxi, 
and  the  answer  raised  an  issue  as  to  the  personal  liability,  a  personal  jndic- 
ment  is  proper. 

3.  Attachment— The  sheriff,  having  levied  the  attachment  by  plaintiff's 
direction,  left  the  attai^hed  property  in  defendant's  custody.     Held— This  did 
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tiot  discharge  the  attaohmsDt,  but  merely  made  defendatit  the  sheriff's  bailee; 
as  betweeD  the  parties  the  lieo  was  valid,  and  the  attached  goods  remaining 
undisposed  of  at  the  time  of  judgment  were  subject  to  the  order  of  court. 

4.  Same— Nor  did  the  defendant's  delivery  to  plaintifiF  of  other  property  as 
security  for  the  attached  property  discharge  the  attachment,  thhongh  the 
delivery  was  made  and  the  property  kept  in  plaintiff's  possession  in  OhiO) 
where  he  lived. 

Collins  &  Fenley  for  appellants ;  Cleaiy  &  Hamilton  for  appellee. 


ERRATUM— On  page  423,  in  fourth  line  of  Kyllabus,  "will  not"  should  be 
•will." 
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E13IXOK: 

EDWARD  W.  HINES Frankfopt,  Ky. 

Vol.  9.  DECEMBER  1,  1887.  No.  11 


KENTUCKY  COURT  OF  APPEALS. 


JOPLIN  V.  (X)RDRKY. 

(Filod  Oi'lol)er  11,  IS87— Not  to  be  reported.) 

1.  PurtnerFhip— Failure  to  keep  books— The  widow  of  a  deceased  njeniber 
of  ft  flrtn  took  her  husband's  place  in  the  firm,  and  the  business  was  con- 
ducted for  severnl  months  under  the  same  firm  name,  the  widow,  during 
that  time,  drftwin^r  from  the  firm  assets  considerable  sums  of  money.  It 
being  ascertained  that  the  widow  could  not  legally  take  her  husband 'splaoe, 
this  acti(»n  was  lirou^ht  by  the  widow  against  the  surviving  partner  for  a 
settlement  of  firm  matters.  The  defendant  says  the  firm  was  insolvent  at 
tlie  death  of  piaintifif's  husband,  and  that  the  plaintiff  must  refund  what 
she  has  received,  al( hough  he  told  her  wlien  he  paid  it  to  her  that  there  was 
that  much  and  more  ctmiing  to  her.  This  claim,  however,  rests  upon  his 
own  statements,  as  h^  took  no  invoice  and  continued  the  business  without 
keeping  any  books.  Held— That  the  defendant's  claim  can  not  Ite  allowed, 
as  the  trouble,  if  any,  arises  from  his  own  laches,  and  the  doctrine  of  equi- 
table estoppel  applies. 

^.  The  refusal  of  a  continuance  was  not  an  abuse  of  discretion,  as  the  de- 
fendant's aflSdavit  merely  says  that  if  time  is  given  be  can  make  a  material 
fact  appear,  but  does  not  disclose  how  it  can  be  done,  or  that  he  has  any 
additional  testimony. 

Montgomery  &  Poston  for  appellant. 

WilKon  &  Hobson  for  appellee. 

Appeal  from  Hardin  CMrcuifc  (*oiirt. 

Opinion  of  the  court  by  Judge  Holt. 

Id  March,  1874,  the  appellant,  F.  M.  Joplin,  and  Thomas  A. 
C'ordrey  became  partners  in  the  grocery  business  under  the  firm 
name  of  Joplin  A  Cordi-ey.  At  the  outset  they  had  but  a  small 
capital,  each  putting  into  the  concern  but  $4<H)  or  $5()0.  Tliey  soon 
extended  their  business,  however,  by  including  in  it  lumber  and 
a^rricultural  implements,  and  to  such  an  extent  that  in  a  short 
time  its  transactions  embraced  annually  thousands  of  dollars. 

They  failed  to  keep  a  regular  set  of  books.  The  firm  kept  no 
account  of  its  cash   sales   or   notes   taken,  but  onlv  of  ai^countt^ 
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owing  or  what  was  sold  on  credit.  Each  partner  was  equally  cul- 
pahle,  however,  in  this  respect. 

Cordrev  died  intestate  on  Septeniher  2fi,  1876,  leaving  the  ap- 
pellant, Joplin,  as  the  surviving?  partner,  and  the  appelloe,  Mar- 
garet Cordrey,  as  his  widow.  He  also  left  several  children.  The 
evidence  tends  to  show  that  immediately  after  his  deatii  the  ap- 
pellant, Joplin,  reported  to  the  widow  that  the  firm  business  was 
m  fine  condition;  that  they  were  doing  a  heavy  and  prosperous 
business,  and  that,  if  then  settled  up,  she,  after  the  payment  of 
»11  the  firm  liabilities,  would  be  entitled  to  as  much  as'$7,(X)0as 
her  deceased  husband's  portion.  She  knew  nothing  of  its  con- 
dition and  appears  to  have  placed  implicit  confidence  in  the  sur- 
viving partner. 

Acting,  doubtless,  upon  the  idea  that  it  could  legally  lie  done, 
the  appellant  and  tlie  appellee  appear  to  have  entered  into  an  ar- 
rangement by  which  the  business  was  to  be  continu(»d  under  the 
old  firm  name  of  Joplin  &  ('ordrey,  she  taking  her  husband's 
place,  and  each  partner  drawing  family  supi)lies  from  the  gro- 
cery. 

The  appellant,  Joi)lin,  as  the  surviving  partner,  had  no  invoice 
taken  of  the  stock  on  hand  at  (-ordrey's  deatli.  No  inventory 
was  tlien  made  of  the  firm  assets,  nor 'was  any  settlement  had 
of  any  character.  Sales  were  made,  and  the  ])usiness  proceeded 
in  all  respects  as  before,  although  the  apj)ellant  was  advised 
very  shortly  after  Cordrey 's  death,  by  at  least  one  person,  to 
have  an  invoice  made  of  all  the  firm  assets.  Matters  thus  con- 
tinued from  Septeml)er  26,  1876,  when  C'ordrey  died,  until  Decem- 
ber 11,  1876,  when  the  appellant  proposed  to  the  appellee  in  writ- 
ing to  buy  th(»  stock  on  hand  at  cost  and  carriage,  and  give  her 
two  notes  with  security  for  the  half  thereof,  payable  in  six  and 
twelve  months  with  interest,  and  offering,  in  case  of  her  accept- 
ance, to  collect  the  debts  due  the  firm,  settle  its  liabilities  and 
wind  up  the  business  entirely.  The  appellee  claims  to  have  ac- 
cepted the  offer,  but  this  the  appellant  denies,  and  says  that, 
ascertaining  the  widow  could  not  legally  step  into  the'place  of 
her  deceased  husband,  they  agreed  that  the  arrangen)ent  previ- 
ously made  to  that  effect  should  be  considered  a  nullity,  and 
that' the  business  should  be  settled  up  as  if  it  had  never  been 
made,  and  as  if  it  had  been  continued  by  the  surviving  partner. 
This  last  version  is  supported  by  evidence  aside  from  the  testi- 
mony of  the  appellant. 

An  invoice  was,  however,  made  on  January  2,  1877,  of  the  stock 
on  hand,  amounting  to  $2,281.27. 

The  appellant  took  possession  of  the  goods,  charging  himself, 
however,  as  the  surviving  partner  of  Joplin  &  Cordrey,  with  the 
amount  of  the  invoice,  and  then,  on  or  near  January  2,  1877,  put 
them  in  as  that  much  capital  furnished  by  him  to  the  firm  of 
Joplin  &  Bro.,  which  was  then  formed,  composed  of  himself  and 
his  l)rother,  O.  K.  Joplin. 

One  of  these  actions  was  brought  by  the  appellee  to  recover 
one-half  of  this  invoice  value  of  the  stock.  It  appears  that  the 
appellee  obtained  a  considerable  sum  as  insurance  upon  the  life 
of  ner  husband.  The  evidence  satisfies  us  that,  after  entreaty  of 
her  by  the  appellant,  she,  on  November  2«,  1876,  let  him  have 
^8(K)  of  it  as  a  loan,  although  he  claims  that  she,  acting  upon  the 
idea  that  she  was  then  in  the  place  of  her  husband  in  the  firm  of 
Joplin  &  Cordrey,  furnished  it  to  it  as  a  partner,  and  that  he, 
about  the  same  time,  furnished  several  hundred  dollars  toward 
the  firm  business,  and  which  latter  statement  is  doubless  true.  A 
note  was  executed  to  her  in  the  name  of  Joplin  &  Cordrey  for  this 
money,  payable  upon  ten  days'  notice,  the  appellant  so  signing  it, 
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and  she  being  assured   that  It  made  her  entirely  safe,  and  that 
Khe  could  get  it  whenever  she  wanted  it. 

The  other  of  these  two  consolidated  actions  was  brought  by 
the  appellee  upon  this  note,  and  for  a  settlement  of  the  firm  mat- 
ters of  Joplin  &  Cordrey. 

Upon  the  first  trial  in  the  lower  court  it  rendered  a  judgment 
for  the  appellee  for  the  amount  of  the  note,  but  otherwise  dis- 
missed both  actions  at  Joplin's  cost,  and  failed  to  adjudicate  by 
way  of  a  settlement  of  the  partnership,  although  both  parties 
were  asking  it. 

This  court,  therefore,  reversed  the  judgment,  but  held  that 
Mrs.  Cordrey  was  not  a  partner  of  the  appellant,  and  that  she 
must  be  allowed  the  $8(X)  note.  Upon  the  return  of  the  causes 
tliey  were  referred  to  the  master,  who,  upon  the  data  furnished 
by  tl)e  appellant,  reported  that  the  firm  of  Joplin  &  (.'ordrey  was 
insolvent  at  the  date  of  Thomas  A.  ('ordrey's  death,  and  that  it 
was  indebted  to  the  appellant,  on  account  of  the  payment  of  lia- 
bilities in  excess  of  assets,  in  the  sum  of  sometliing  over  $1,500. 
H(>,  liowever,  also  reported  that  in  his  opinion,  for  reasons  given 
by  him,  that  the  dati  so  furnished  were  incorrect,  or  at  least 
that  the  apnellant  must  either  have  received  more  assets  than  he 
has  ctiarged  himself  with,  or  else  had  command  of  money  in 
?iome  way  not  account ^'d  tor  l)y  him. 

It  is  claimed  by  the  ai)p<'llant  that  after  the  death  of  her  hus- 
l)and  Mrs.  (-ordrey  got  groceries  l)elonging  to  the  firm;  also  a 
<liamond  ring  and  a  house  and  lot,  built  and  bought  with  assets 
of  the  firm,  and  that  she  must  account  for  their  value  as  well  as 
a  reasonable  rent  for  the  house.  It  is  reasonably  certain,  from 
the  evidence,  that  she  did  get  all  of  tills  property.  Indeed  the 
master  so  reports,  and  places  the  value  of  groceries  at  $401.60, 
the  ring  at  $HK),  the  houses  and  lot  at  $1,425,  and  the  rents  at  $900. 
She,  however,  claims  that  the  appellant  received  more  assets 
of  the  firm  of  .loplin  &  Cordrey  than  lie  has  accounted  for,  and 
that  he  furnished  her  what  she  received  from  the  firm  assets  as 
«  part  of  what  was  in  fact  coming  to  her  and  her  children. 

The  chancellor,  upon  the  last  hearing,  and  as  a  final  settlement 
of  all  the  matters  in  issue,  allowed  the  anpeFlee  to  keep  the  house 
and  lot  and  rendered  a  judgment  in  her  favor  upon  the  $M)0  note. 
Of  this  the  appellant.  Joplin,  now  complains. 

It  is  necessary  to  state  briefly  the  history  of  the  house  and  lot. 
In  October,  I87rt,  two  lots  of  ground  were  conveyed  privately  to 
the  appellant  and  appellee.     They  were  purchased  with  firm  as- 
sets.    With  lilfe  means  a  house  was  erected  upon  eacli,  the  build- 
ings being  alike  in  cost.     In   January,    1877,    the   appellant   con- 
veyed to  the  appellee  his  joint  interest  in   one  of  them   and  she, 
in    consideration   thereof,    and   in   like  manner  divested   herself 
in  favor  of  appellant  of  all  right  in  the  other.     The  appellant  at- 
tiH\(^<\  to  all  this  matter. 
He  now  presents  two  questions  to  this  court: 
1st.  That  the  lower  court  erred  in  not  continuing  the  cases  for 
l)im. 
2d.  That  the  judgment  is  wrong  upon  the  merits. 
The  ground  upon  which  the  continuance  was  sought  was  that 
the  master  had  reported  that,  according  to  the  appellant's  state- 
ment, he,  up  to  Januarv  30,  1877,  had  paid  out  for  the  firm  over 
44,(X)()  more  than  he  had  collected  of  its  assets,  and  that  it  did 
not  appear  from  what  source  ho  had  derived  the  money,  and  ^he 
Affidavit  of  the  appellant  for  a  continuance  merely  says  that  if 
time  be  given  he  will  make   this   appear,  but   the  afUdavit  does 
not  disclose  how  he  could  have  done  so,  or  that  he   had  any  ad- 
<Htional  testimony. 

This  was  a  matter  peculiarly  within  the  appellant's  own  knowl- 
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edge,  and  his  deposition  shows  that  lie  was  fnlly  examined  as  to. 
the  extent  of  liis  means  and  from  whence  he  liad  derived  the- 
same.  p]vidently,  therefore,  the  lower  conrt  did  not  ahuse  it« 
discretion  in  refusing  him  a  continuance. 

In  considering  tlie  merits  of  the  case  it  must  l)e  remembered 
that  no  creditor  of  tlie  firm  of  Joplin  &  Cordrey  is  complaining. 
It  is  a  contract  between  tlu*  surviving  partner  and  the  widow  of 
the  deceased  one.  The  latter  relied  implicitly  upon  th(?  former 
as  to  tl;e  business  and  had  a  right,  under  the  circumstances,  to 
do  so.  He  now  says  that  at  the  death  of  her  husband  the  Arm 
was  insolvt  nt,  and  thai  the  appellant  must  now  repay  what  she 
has  rec(uved,  althougli  he  paid  and  furnished  it  to  her  out  of  the 
assets  b(H»ause,  as  he  th(  n  said,  there  was  that  much,  and  indeed 
much  more,  coming  to  her. 

This  claim  l)y  him  rests  altogether  upon  his  own  figures  and 
statements,  b(  cause  he  failed,  at  the  deatii  of  Cordrey  to  trike 
any  invoice  of  the  stock  then  on  banil,  and  continued  the  bus- 
iness from  then  until  Jaimary  2,  1ST7.  without  keeping  any  books, 
save  one  show  ing  the  purchases  upon  credit  and  open  account* 
No  account  of  cash  sales  or  even  any  note  book  was  kept.  What 
amount  of  merchandise  was  sold  during  that  i)eriod  is  mere  con- 
jecture. 

This  most  assuredly  arises  from  tlie  neglect  and  fault  of  the 
appellant,  and  by  reason  of  it  when  we  enter  upon  any  calcula- 
tion of  the  matters  of  the  firm,  as  we  have  endeavored  to  do  after 
a  careful  examination  of  the  eiitire  record,  we  are  at  sea,  and  it 
is  impossible  thus  to  arrive  at  any  satisfactory  conclusion,  un- 
less we  accept,  without  question,  the  ipse  dixit  of  the  appellant, 
and  this,  too,  without  consideration  of  many  facts  shown  in  the 
record  which  tend  to  discredit  the  figures  and  calculations  fur- 
nished by  him. 

Among  them  are  these: 

Immediately  after  the  death  of  her  husband  he  represented  tc^ 
Mrs.  Cordrey  and  to  others  that  there  would  be  as  much  as  $7,- 
(KK)  coming  to  her  frdln  the  firm.  This  was  either  true  or  else  the 
appellant  was  sailing  under  false  colors  for  some  deeexjtive  ob- 
ject, or  was  ignor:int  when  he  ought  to  have  known  the  condi- 
tion of  the  business. 

In  December,  187H,  he  otfennl  to  buy  the  stock  on  hand,  execute- 
notes  to  her  for  one-half  their  value,  and  collect  what  was  owing^ 
to  the  firm,  and  discharge  its  li'ibilities.  * 

Surely  time  sufficient  had  then  elaps(d  for  him  to  know  the 
condition  of  the  firm  unless  by  his  own  acts  he  had  renderctf 
this  impossible. 

In  October,  1876,  he  purchased  the  two  lots,  and  during  that 
fall  the  two  houses  were  built  with  firm  assets  paid  out  by  him» 
and  not  until  January  9,  1877,  did  he  make  the  deed  to  Mrs^ 
Cordrey  for  his  undivided  interest  in  her  house  and  lot.  This 
action  upon  his  part  seems  incapable  of  explanation,  provided 
the  firm  was  insolvent,  because  he  in  substance  testifies  that  he- 
was  then  as  familiar  with  its  condition  as  was  possible,  consid- 
ering how  the  accounts  had  been  kept  and  the  business  done. 

The  firm  of  Joplin  «fe  Bro.  was  formed  January  2,  1877.     The  ap- 
pellant says  that  he   furnished  to  it,  as  his   part  of  the  capitaU 
only  the  old  stock  of  goods  of  Joplin  &  C'ordrey,  which  had  beei> 
invoiced  at  $2,281.27. 

The  means  furnished  by  the  brother  never  exceeded  $2,500,  anci 
by  reason  of  his  drafts  upon  the  firm  he,  at  times,  had  but  a  few" 
hundred  dollars  invested  in  the  busines.s,  and  yet  in  April,  1878» 
or  only  about  .sixteen  months  after  beginning  business,  and  upoik 
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viich  a  small  capital,  the  firm,  upon  their  own  showing,  was 
worth,  after  the  payment  of  all  their  liabilities,  $14,(KK). 

After  the  formation  of  the  firm  of  Joplin  &  Bro.  the  appellant 
mixed  the  money  collected  upon  the  del)ts  owing  to  Joj)lin  & 
t'ordrey  with  that  of  the  new  firm. 

It,  however,  appears  that  the  brother,  O.  K.  Joplin,  put;  no 
money  into  the  Arm  of  Joplin  &  Bro.  prior  to  January  80,  1877. 
The  appellant  had  no  means  outside  of  wliat  he  had  invested  In 
the  firm  of  Joplin  A  C'ordrey,  and  yet,  upon  his  own  showing, 
he  had  paid  out  upon  the  debts  of  tlie  latter  firm  prior  to  January 
H(),  1877,  over  $4,00()  more  than  he  collet-ted  of  its  asseis.  It  mus't 
not  be  forgotten,  too,  that  during  this  time  the  two  lots  were 
bought  and  houses  built  by  him  witli  firm  assets,  costing  $2,86(). 
It  is  true  lie  l)orrowed  son'ie  money  during  the  time,  but  not  near 
f'nouglj,  according  to  his  own  statement,  to  equal  the  excess 
paid  for  the  firm  over  and  above  what  he  collected  of  its  assets, 
nnd  unless  he  sold  more  goorls  from  the  death  of  Cordrey  up  to 
-January  2,  1877,  and  collected  more  assets  of  the  firm  up  to  Jan- 
\iary  H(),  1877,  than  reported  by  him,  we  are  at  a  loss  to  know 
from  whence  he  derived  the  nioney. 

The  facts  are  utterly  at  war  with  his  present  claim  that  the 
firm  was  insolvent.  When  he  should  have  known  its  condition, 
indeed  when  lie  must  have  known  it.  unless  he  had  so  conducted 
the  business  as  to  render  this  impossible,  he  was  paying  and 
furnishino:  means  and  property  to  Mrs.  Cordrey  as  that  much  of 
what  she  wa«<  entitled  to  from  the  firm.  She  was  ignorant  of  its 
l)usiness,  and  had  a  right  to  rely  upon  him,  and  if  it  is  now  im- 
possible to  know  that  equal  and  exact  justice  is  arrived  at  be- 
tween the  parties  it  is  appellant's  own  fault. 

Uuiler  such  circumstancps  lie  has  no  riglit  to  call  into  activity 
tiie  aid  of  a  court  of  equity  and  ask  it  to  grope  in  the  dark,  by 
rea.son  of  his  neglect,  and  furnish  him  some  relief  against  an  in- 
nocent party. 

The  trouble,  if  there  be  any,  arises  frr)m  his  own  laches,  and 
the  doctrine  of  equitable  estoppel  applies. 

Judgment  affirmed. 


SMITH  V.  THEOBALD. 

(Filed  October  11,  1887.) 

1.  Statute  of  frauds  -A  verbal  contract  for  a  year's  srrviop  to  be  performed 
4it  some  future  thun  is  within  the  stntute  of  frauds  l)c>CAiiSf  it  can  not  be 
"Wholly  prrfornied  within  a  year  from  the  time  of  making  it. 

2.  hHUie— Where  n  petition  upon  a  contract,  which  the  statute  of  frauds 
requires  to  l)e  in  writing,  fails  to  show  that  the  contract  wns  in  writing  it 
Is  defective,  and  the  defect  may  lie  reached  by  demurrer,  or,  if  judgment  is 
rendered  on  the  petition  iiy  default.  It  will  lye  reversed. 

H.  Same— But  such  a  defect  in  the  petition  is  cured  hy  an  answer  denying 
the  making  of  the  contract,  as  such  a  denial  puts  in  issue  not  only  tiie  exist- 
vnce  of  the  contract,  but  the  fact  that  it  was  in  writing  signed  by  the  de- 
fendant. 

4.  Same— If  one  is  hired  to  do  service  in  any  business  that  requires  oon- 
-fitant  labor  the  presumption  is,  in  the  alisetice  of  an  agreement  to  the 
•contrary,  or  circumstances  showing  a  contrary  int-ention.  that  the  service 
was  to  continue  for  a  year,  and  while  an  agreement  upon  weekly  or  monthly 
payment  of  wages  may  lie  sufficient  of  itself  t«»  create  a  presumption  of  a 
nlrinf?  for  the  corresponding;  periods,  still  other  circumstances  may  show 
tihat  the  service  was  to  continue  for  a  year,  although  the  payment  of  wages 
"*vaa  to  occur  weekly  or  monthly. 
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A  letter  from  appellant  addressed  to  appellee  as  '* Manager  of  the  Standi- 
ford  Hotel,  Lonisville,  Ky.,"  accepting  a  proposition  of  appellee  to  assumes 
control  of  a  hotel  at  Hoc  Sprinf^s,  Arlc..  at  a  salary  of  1125  per  month  and 
board  tor  self  and  family,  is  sutTicient  to  show,  all  the  circumstances  con- 
■Idered.  a  contract  for  a  year's  service,  and  sufficiently  evidences  the  terma 
of  the  contract,  to  satisfy  the  requirements  of  the  statute  of  frauds.  Besides, 
a  letter  from  appellee  in  reply,  referring  to  the  contract  as  a  contract  "for- 
one  year,"  to  which  appellant  assented  hy  his  silence,  may  be  considered  for 
the  purpose  of  interpreting  appellant's  letter, 

B.  Same— Where  a  contract  is  one  that  can  not  he  wholly  performed  by 
either  party  within  a  year,  and  each  must  sign  a  writing  evidencing  the- 
contract  in  order  that  he  may  be  bound,  each  party  having  writt^m  a  letter, 
the  one  in  reply  to  the  other,  relating  to  the  terms  of  the  contract,  both  let- 
ters  should  be  considered  together  as  forming  but  one  contract. 

A.  P.  Hmnpbroy  for  appellant. 

John  Mason  Brown  and  (Jeo.  M.  Davie  for  appellep. 

Appeal  from  Jefferson  Common  Pleas  C-ourt. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  sued  the  appellant  in  the  JetTerson  Court  of  Com- 
mon  Pleas  to  recover  dama^^es  for  a  breach  of  contract  of  hirinjic 
the  appellee  by  the  appellant  to  act  as  manager  of  the  Avenue- 
Hotel  at  **Hot  Springs,  Ark.,"  for  the  term  of  one  year. 

The  appellee's  petition  allej^es  in  substance  that  the  appellant 
employed  him  to  take  the  management  and  cbarj>:e  of  the  Avenut^ 
Hotel  at  "Hot  Sprinjijs,  Ark.,"  for  the  term  of  one  year,  at  a  sal- 
ary of  $l,r)(H),pHyal)le  in  monthly  installments  of  $125;  that  in  ad- 
dition to  tiiis  sum  l)oard  and  lodging  was  to  be  furnish«?d  him- 
self and  family;  that  his  term  of  service  was  to  commence  witiiiu 
thirty  days  after  the  4th  of  October,  1V82. 

The  case  was  tried  before  a  jury.  Tiie  trial  resulted  in  a  ver- 
dict and  judgment  thereon  for  the  appellee. 

The  appellant's  motion  for  a  new  trial  having  been  overruled 
he  has  appealed  to  this  court. 

The  petition  discloses  that  by  the  contract  the  year's  s^^rvice- 
«7as  to  commence  in  the  future. 

By  the  7th  subsection  of  section  1  of  chapter  22  of  the  General 
Statutes  it  is  provided  that  no  action  sliall  be  brought  "upon  any 
agreement  which  is  not  to  be  performed  within  one  year  fron> 
tlie  making  thereof,  unless  the  agreement  or  some  memorandum 
or  note  thereof  be  in  writing,  and  sign(>d  by  the  party  to  bo 
charged  therewith,"  etc. 

By  this  statute  no  action  can  be  maintained  upon  any  verbal 
contract  that  can  not  be  wholly  performed  within  a  year  from 
the  making  of  it.  And  it  is  well  settled  by  this  court  that  a  ver- 
bal contract  for  a  year's  service,  to  be  confmenced  at  some  futuro 
time,  is  within  the  statute,  because  the  contract  can  not  be 
wholly  performed  wMthin  a  year  from  the  time  of  making  it. 

It  is  also  well  settled  by  this  court  that  where  the  petition  dis- 
closes that  the  contract  could  not  be  wholly  performed  within 
a  year  from  the  time  of  making  it,  and  fails  to  disclose  that  tho 
contract  was  in  writing  and  signed  by  the  defendant,  the  pre- 
sumption is  that  the  contract  was  verbal. 

It  Is  also  well  settled  by  this  court  that  where  the  plaintiff's, 
petition  expressly  discloses  a   verbal  contract,  which  ttie  statute^ 
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of  frauclH  requires  to  be  in  writing  and  signed  by  the  defendant^ 
in  order  to  cliarge  him,  or  the  petition  is  silent  as  to  whpther  or 
not  the  contract  was  in  writing  and  sijrned  by  the  defendant, 
such  a  petition  is  defective,  and  the  defect  may  he  reached  by 
demurrer,  or  if  judgment  is  rendered  on  the  petition  by  default 
this  court  will  reverse  it. 

In  this  case  the  petition,  in  not  stating  that  tlie  contract  wa« 
in  writing  and  signed  by  the  defendant,  was  defective,  and  the 
defect  might  have  been  taken  advantage  of  by  demurrer. 

The  appellant,  however,  didnotdemur,  but  he  answered,  which 
answer  consists:  First,  of  a  denial  that  he  made  or  entered  into- 
the  contract  set  forth  in  the  petition;  and,  second,  tliat  the  ap- 
pellee, while  in  tlie  management  of  said  hotel,  managed  it  so  un- 
skillfulVy  and  negligently  as  to  give  the  appellant  the  right  to 
discharge  him,  and  that  he  rightfully  discharged  him  on  that- 
account. 

So  the  question  is,  did  the  denial  of  the  making  of  the  con- 
tract cure  the  defective  petition? 

It  is  to  be  observed  that  the  petition  sets  forth  all  the  requis- 
ites of  a  common  law  contract.  The  only  defect  in  the  petition 
consists  in  the  failure  to  allege  that  the*^contract  was  in  writing 
and  signed  by  the  appellant,  and  the  appellant  denies  that  he 
made  the  contract.  This  denial  not  only  puts  in  issue  the  ex- 
istence of  any  contract  at  all,  but  puts  in  issue  the  fact  that  the 
contract  was  in  writing  and  signed  by  himself,  or  by  any  one 
authorized  to  sign  it  for  him.  In  other  words,  the  deniHl  of  mak- 
ing the  contract  was  not  only  a  denial  of  the  existence  of  tht^ 
contract,  but  was  a  denial  that  the  contract  was  in  writing.  In 
the  latter  respect  it  was  equivalent  to  an  afflrmative  plea  of  the 
statute  of  frauds,  and  in  this  respect  the  answer  assumed  that  it 
was  essential  to  the  appellee's  right  to  recover  that  the  contract 
should  be  in  writing  and  signed  by  the  appellant,  and  it  then 
proceded  to  deny  tlie  existence  of  that  fact.  Thus  an  issue  was 
formed  as  to  whether  or  not  the  contract  was  in  writing  and  the 
defect  in  the  petition  was  cured. 

The  issue  being  thus  formed  the  (juestions  arose  on  the  trial: 
First,  whether  tlie  contract  alleged  in  the  p(  tition  wms  actually 
made;  second,  whether  it  was  evidenced  by  a  sufficient  writing, 
memorandum  or  note,  signed  by  the  appellant,  to  comply  with, 
the  requirements  of  the  statute  of  frauds. 

The  appellee  introduced  on  the  tiial  a  letter  signed  by  the  ap- 
pellant, which  reads  as  follows: 

"Louisville,  Kv.,  October  4,  1SH2. 
"T.  A.  Theobald,  Manager  Standiford  Hotel,"  Louisville,  Ky. : 

**I)ear  Sir — At  our  interview  last  night  I  understand  you  to 
propose  to  assume  the  management  ot  the  Avenue  hotel  for  the 
Avenue  Hotel  Co.,  at  Hot  Springs,  on  or  soon  after  the  1st  of 
November  next,  in  consideration  of  the  salary  of  $125  per  month, 
and  rooms  and  board  for  yourself  and  family.'  I  beg  leave  to  ad- 
vise you  that  your  proposition  is  accepted,'  and  that  I  trust  you 
will  be  able  to  assume  charge  early  in  November.  Will  also 
desire  you  to  accept  the  position  of  secretary  and  treasurer  of  the 
company.  Verv  trulv, 

•'*M.  H.  SMITH.'' 

This  writing  sets  out  substantially  the  terms  of  the  contract  as 
alleged  in  the  appellee's  petition,  except  that  it  does  not  express 
in  words  that  the  employment  was  to  be  for  a  year,  and  by  rea- 
Bon  of  this  latter  fact  the  appellant  contends  that  the  writing  evi- 
dences an  employment  only  by  the  month  or  at  will. 
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Where  a  person  is  liired  to  serve  anotlier  without  any  agree- 
ment as  to  the  duration  of  the  service  there  is  no  inflexible  rule 
of  law  as  to  the  length  of  time  the  hiring  is  to  continue.  The 
question  as  to  the  length  of  time  the  hiring  is  to  continue  will  be 
governed  by  the  circumstances  of  each  particular  case.  If  one 
is  hired  to  work  in  a  crop  being  raised  the  presumption  is,  in  the 
absence  of  circumstances  showing  a  contrary  intention,  that  his 
term  of  service  is  to  continue  during  the  crop  season.  If  one  is 
hired  to  do  general  service  on  a  farm  the  presumption  is,  in  the 
absence  of  an  agreement  to  the  contrary,  or  circumstances  show- 
ing a  contrary  intention,  that  the  term  of  service  is  to  continue 
for  a  year.  The  same  rule  applies  to  the  hiiing  of  persons  to  do 
service  in  anv  business  that  requires  constant  labor.  As  this 
rule  is  not  inflexible  and  n)ay  be  controlled  by  circumstances, 
the  circumstance  of  agreeing'  on  weekly,  monthly,  quarterly  or 
half-yearly  payment  of  wages  may  be  sufficient  of  itself  to  create 
the  presumption  of  a  hiring  for  the  corresponding  periods.  But 
the  circumstances  of  the  hiring,  though  no  time  is  expressly 
agreed  upon,  may  sliow  that  it  was  to  continue  for  a  year,  al- 
though tlie  payment  of  the  wages  was  to  occur  monthly,*  and  we 
tliink  that  facts  set  forth  in  t!ie  writing  just  quoted  manifest  a 
hiring  by  the  year  and  that  the  appellant  intended  to  liire  the 
appellee  by  tlie  year,  for  it  is  shown  by  the  letter  that  the  ap- 
pellee was  in  business  in  the  city  of  Ijoiiisville  as  the  manager  of 
the  Standiford  Hotel;  that  he  was  required  to  give  up  that  bus- 
iness and  move  himself  and  family  to  Hot  Springs,  Ark.,  and 
there  assume  tlio  managment  of  the  Avonue  Hotel,  and  to  act  as 
secretary  and  treasurer  of  the  hotel  company.  Was  the  appellee 
to  give  up  his  position  in  the  Standiford  Hotel  in  Louisville  and 
move  himself  and  family  to  Hot  Springs,  Ark.,  a  distance  of  sev- 
eral hundred  miles,  at  a  large  expense  to  himself,  for  the  sake  of 
a  month's  employment,  at  the  price  of  $12.')  in  the  Avenue  Hotel? 
We  think  that  neither  the  ai)pellant  nor  the  appellee  contem- 
I)lated  a  contract  of  this  kind.  We  think  the  writing  shows  that 
they  did  not,  but  it  shows  tliat  they  contracted  for  a  year's  ser- 
vice at  th(i  rate  of  $125  per  month,  or  $l,r,tH)  for  the  year. 

Besides,  the  appellee  replied  bv  letter,  dated  6t'h  of  October, 
1882,  as  follows: 

**M.  H.  Smith,  P^sq.,  Vice-President  of  the  L.  &  N.  R.  U. : 

"Dear  Sir— I  am  in  receipt  of  yours  of  the  4th  inst.,  in  which 
you  accept  my  proposition  to  take  the  management  of  the  Avenue 
Hotel,  at  Hot  Springs,  Ark.,  for  one  year  at  $l,n(K)  per  annum, 
and  rooms  and  boanl  for  self  and  family.  I  will  make  arrange- 
ments to  leave  for  Hot  Springs  in  the  next  thirty  days.  I  assure 
you  that  whatever  of  judgment,  energy  and  ability  I  possess 
shall  be  exercised  to  the  fullest  in  advancing  the  InteVests  of  the 
business  committed  to  my  care.  Hoping  1  may  succeed  in  car- 
rying out  all  your  wishes  I  am, 

**  Respectfullv, 

"THOMAS  A.  THEOBALD.^' 

This  letter  r.'as  duly  received  by  the  appellant,  to  which  he 
made  no  reply,  and  the  appellee  took  charge  of  the  hotel  pursu- 
ant to  the  terms  indicated  in  the  letters. 

But  it  is  contended  by  the  appellant  that  as  the  statute  of 
frauds  recpiires  that  he  should  sign  a  written  agreement,  memo- 
randum or  note  evidencing  the  terms  of  the  contract  in  order  to 
be  bound  by  it,  this  letter  did  not  bind  him  to  the  terms  therein 
indicated.  There  are  two  answers  to  this  position:  First,  the 
letter  does  not  add  ttr  or  change  the  terms  of  the  contract,  as  in- 
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T^icatetl  in  the  appellant's  letter.  Ah  we  have  shown,  the  appel- 
lant's letter,  as  to  the  duration  of  the  time  of  service,  shouln  be 
fsonstrued  according  to  the  understanding  of  the  parties,  and  the 
Hppellee's  letter  merely  definitely  interpreted  that  understand- 
ing, to  which  the  appellant  assented  by  his  silence  and  aequi- 
-escence;  second,  the  contract  was  one  tliat  could  not  be  wholly 
performed  within  a  year  from  the  making  of  it,  and  in  order  to 
bind  both  parties  to  its  performance  pach  one  should  have  signed 
H  writing,  memorandum  or  note  evidencing  the  terms  of  the  con- 
tract. It  is  tru'  that  a  writing,  memorandum  or  note  evidencing 
the  contract,  signed  by  the  party  sought  to  be  charged,  satisfies 
the  statute,  but  to  bind  the  otlier  party  to  the  performance  of  his 
part  of  tlie  contract  where  liis  performance  comes  witliin  the 
statute  it  is  neceTJsary  that  he  should  sign  some  writing,  memo- 
randum or  note  evidencing  the  terms  of  the  contract.  Tlierefore, 
Hs  neither  the  appel):nit  nor  the  appellee  could  have  wholly  per- 
formed his  part  of  the  contract  within  a  year  from  the  time  of 
making  it  it  was  necessary  that  the  appellee,  in  order  to  be 
bound  to  perform  his  part  of  the  contract,  should  liave  signed  a 
writing  evidencing  tlie  terms  of  the  contract.  Tlierefore,  as  the 
two  letters  relate  and  set  out  the  terms  of  a  contract  which  the 
statute  requires  to  be  in  writing  and  signed  by  each  party,  in 
order  to  bind  each  to  its  performance,  t>oth  letters  should  be  con- 
sidered together  as  forming  but  one  contract. 

As  tiie  foregoing  views  settle  the  matirial  questions  in  the 
rase,  it  is  unnecessary  to  notice  the  other  points  rais(>d  in  argu- 
ment. 

The  judgment  of  the  lower  court  is  afiirmed. 


SUTTON,  &c.  V.  HEAD. 
(Filed  Oclober  IH,  18S7.) 

1.  While  contracts  in  general  restraint  of  tradp  aip  void,  rontrarts  wlilch 
lmpo8«  but  a  special  restraint,  an  not.  to  carry  on  irade  at  a  i-articiilar  plMce 
or  with  certain  persons,  or  for  a  limited  time,  will  be  upheld  if  the  limita- 
tion Iw  a  reasonable  one. 

The  provision  in  a  deed  to  land  that  "no  intoxIcRting  liquors  are  to  be 
sold  on  the  premises  in  leps  quantities  than  five  gallons."  which  was  in- 
serted becausM  the  vendor's  store  and  dwelling  house  wt-re  near  by.  is  rea- 
sonable, and  will  lie  enforced. 

3.  Injunction— Where  the  vendee  violates  such  a  cov<  nant,  irjni'ction  is 
the  proper   j-emedy  because  it  avoids  mnltipjir-iiy  of  action. 

3.  Such  a  restriction  in  a  deed  is  a  covenant  running  with  the  land,  and, 
therefore,  effective  against  a  tenant  or  assignee  »'f  the  vendue. 

4.  Deeds — Consideration— As  it  is  shown  that  the  restriction  entered  into 
the  consideration  for  the  contract,  it  could  hiwv  been  shown  by  parol  even  If 
the  deed  had  been  silent  as  to  it. 

J.  C.  Wickliffe  for  appellants. 

C.  T.  Atkinson  for  appellee. 

Appeal  from  Nelson  Circuit  ('ourt. 

Opinion  of  the  court  by  Judge  Holt. 

In  1875  the  appellee,  F.  M.  Head,  for  the  recited  consideration 
of  $r>(),  conveyed  to  the  appellant,  Henry  Sutton,  a  sn.all  lot  in 
the  town  of  New  Hope. 
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The  deed  contained  this  clause:  *'No  intoxicating  liquors  are 
to  be  sold  on  said  premises  in  less  quantities  than  five  gallons/* 

It  was  inserted  because  the  vendor's  store  and  dwelling  house 
were  near  by,  and  the  lot  had  been  conveyed  to  him  with  a  like 
restriction  as  to  its  use. 

Thn  appellant,  Sutton,  built  a  house  on  it,  which  was  used  for 
various  purposes  for  several  years,  and  until  a  short  time  before 
this  suit  was  brought,  when  he  rented  it  to  the  appellant,  Zack 
Blair,  for  saloon  purposes.  The  latter  began  selling  liquor  in  it 
bj'  the  small,  and  shortly  after  doing  so  this  action  was  brought 
by  the  appellee  against  the  appellants  enjoining  such  use. 

If  the  restriction  is  valid  then  the  remedy  by  injunction  in 
proper  because  it  avoids  multiplicity  of  action  and  affords  ade- 
quate relief.  Not  only  is  it  set  forth  in  the  deed  but  it  is  shown 
tnat  it  entered  into  the  consideration  for  the  contract.  Thi.»* 
could  hHve  been  shown  bv  parol  even  if  the  deed  were  silent  an 
to  it.     (Pierce  v.  Woodward,  6  Pick.,  2()6. ) 

It  was  o\\**  of  tiip  most  ancient  rules  of  the  common  law  that 
all  contracts  in  restraint  of  trade  were  void. 

We  learn  from  the  year  books  that  this  was  considered  as  set-^ 
tied  law  in  England'  as  early  as  the  year  1415,  and  its  courts 
would  not  then  tohMJite  the  least  infraction  of  this  rule.  It  was 
enforced  with  much  judicial  severity,  and  doubtless  grew  out  of 
the  law  of  apprenticeship,  under  wliich  no  one,  in  that  country, 
could  earn  a.  livelihocul  at  any  trade  until  after  long  service,  an(i 
then  he  must  continue  in  the  one  adopted   l)y  him   or  have  none^ 

For  two  hundred  years  the  rule  existed,'  without  exception, 
that  all  contracts  in  restraint  of  trade  were  void.  It  was  qual^ 
ifled,  however,  as  the  law  of  apprenticeship  broadened,  and  a 
distinction  was  then  drawn  by  the  cases  of  Broad  v.  Jolly,  Cro. 
Jac,  oiK).  and  Mitchell  v.  Reynolds,  1  P.  Wms.,  181,  between  a 
general  and  a  limited  restraint  of  trade. 

Other  decisions  followed  until  it  became  the  settled  English 
rule  that  while  a  contract  not  to  do  business  anywhere  is  void, 
yet  one  stipulating  not  to  do  so  in  a  particular  place  or  within  cer- 
tain limits  is  valid.  This  has  always  been  the  rule  in  this  coun- 
try. The  wisdom  of  the  rule  as  (lualified  can  not  be  doubted.  It 
is'eminently  suited  to  the  genius  of  our  institutions.  It  prevents^ 
the  buildiiis  up  of  monopolies  and  th(»  creation  of  exclusive 
privileges. 

(/ontracts  in  general  restraint  of  trade  i)rodiKe  them.  They 
tend  to  destroy  industry  and  competition  in  a  country,  thus  en- 
hancing prices  and  diminishing  the  products  of  skill  and  energy  j 
they  impair  the  means  of  livelihood  and  injure  the  public  i)y 
depriving  it  of  the  services  of  m^-n  in  useful  emi)Ioyments. 

The  law,  therefore,  truards  against  these  evils  by  declaring  such 
contracts  void.     (Pike  v.  Thomas,  4  Bibb,  48(). ) 

This  reasoning,  however,  does  not  apply  to  such  as  impose  but 
a  special  restraint,  as  not  to  carry  on  trade  at  a  particular  place 
or  with  certain  persons,  or  for  a  limited  reasonable  time.  The 
party  contracting  is  then  left  free  to  exercise  his  trade  or  trans- 
act business  at  other  places,  other  times  and  with  other  persons. 
Indeed  a  i)articular  trade  may  be  promoted' by  being  limited  for 
a  short  period  to  a  few  persons,  and  the  public  benefited  by  pre- 
venting too  many  from  engaging  in  the  same  calling  at  the  same 
place. 

If,  therefore,  the  limitati(>n  be  a  reasonable  one,  it  will  be  up- 
held, ((irundy  v.  Edwards,  7  J.  J.  M.,  868;  Turner  v.  Johnson, 
7  Dana,  485.) 

The  onj  now   under  consideration  is  so.     It  relates   to  the  use 
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and  occupation  of  the  property.     It  was  a  covenant  running  withk 
tlie  land,  and,  therefore,  effective  against  a  tenant  or  assignee  of^ 
the  vendee,  and  the  appellants  were,  when  enjoined,  engaged  im 
the  willful  violation  of  it.     (Steplrens'  Nisi  Prius,  1113. > 
Judgment  afflrmed. 


ADAIR  V.  (  OOK. 

(Filed  Octoher  18,  1S87— Not  to  be  reported.) 

In  an  action  to  set  aside  a  deed  fourteen  yenrs  after  Its  execution,  upon  th^ 
ground  of  the  grantor's  want  of  mental  capacity  to  execute  it,  the  chancel- 
lor's judgment  upholding  the  det*d  will  not  be  disturbed,  the  testimony  as  to^. 
the  grantor's  mental  capacity  beinpc  conflicting ;  and  while  the  statute  of  limi- 
t-ation,    although  a  complete  bar,  has  not  been  relied  upon,  the  long  delay- 
goes  far  to  sustain  the  chancellor's  conclusion. 

A.  Dnvall,  Jas.  E.  Cantrill,  (Jeo.  ¥..  Prewitt  aiul   L.  H.  Paxtoir; 
for  appellant. 

Owens  &  Finnoll  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant,  one  of  the  children  of  Robert  Cook,  instituted 
this  action  in  tlie  court  below  attacking  tlie  validity  of  a  convey- 
ance made  by  her  father  to  his  son,  Robert  Cook,  Jr.,  in  the 
year  1871,  by  which  he  conveyed  to  his  son  a  tract  of  one  hun- 
dred acres  of  land  lying  in  the  county  of  Scott.  The  deed  is  as- 
sailed on  the  ground  of  a  want  of  mental  capacity  in  the  grantor 
to  execute  such  an  instrument.  The  consideration  is  love  and 
affection,  and  the  further  consideration,  as  is  shown  by  parol, 
tliat  the  son  would  take  cire  of  and  provide  for  the  widow  of  the 
grantor  during  her  life,  and  an  adult  son  of  the  grantor,  who. 
had  been  afflicted  from  infancy  and  unable  in  any  manner  to  pro- 
vide for  himself.  The  deed  was  executed  during  the  last  illness 
of  the  grantor,  when  he  was  ninety-one  y<»ars  of  age,  and,  as^ 
much  of  the  proof  conduces  to  show,  was  feeble  in  botli  mind  and 
body.  The  grantee,  his  son,  was  about  fifty  years  of  age,  u mar- 
ried, and  had,  during  his  life  lived  with  his  father  and  contrib- 
uted to  the  support  and  maintenance  of  the  family  for  many 
vears.  He  had  several  sons  who  had  arrived  at  age,  all  of  whorii 
had  left  him  some  twenty  years  prior  to  the  execution  of  the 
conveyance,  except  his  afflicted  son,  Edward,  and  the  grantee, 
Robert.  The  deed  was  executed  in  the  year  1871,  and  the  action 
was  brought  by  his  daughter,  who  was  a  feme  covert  when  the 
conveyance  was  made  and  at  the  time  the  action  was  instituted. 
The  other  children  did  not  unite  with  her  In  the  action,  but  some 
of  them,  who  were  defendants,  asked  the  same  relief,  and  others 
united  with  the  appelleo  in  sustaining  the  validity  of  the  trans- 
action. The  witnsses  for  the  appellant,  the  most  of  them  being 
those  directly  interested  in  the  result,  made  out  a  strong  case  for 
the  plaintiff,  while,  on  the  other  hand,  the  witnesses  for  the  de~ 
fense  show  the  utmost  good  faith  in  the  execution  of  the  intjtrii- 
ment  and  the  capacity  of  the  grantor  to  execute  it.  Robert  Cook^, 
the  grantee,  is  dead,  and  also  George  Cook,  his  brother,  who  wa.*-~^ 
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liistru mental  in  having  the  deed  execuied,  hy  which  he  was  de- 
prived of  all  interest  in  the  land.  These  parties  are  not  here  to 
throw  any  light  on  the  subject,  and  only  one  of  the  children, 
and  that,  too,  after  the  lapse  of  fourteen  years  from  the  execution 

-of  the  conveyance,  instituted  this  action.  While  the  statute  of 
limitation  has  not  been  relied  on,  although  a  complete  b.^r  to  the 
recovery,  yet  tlie  lapse  of  time  and  the  failure  to  bring  the  action 
for  fourteen  years,  and  after  the  death  of  both  Robert  and  George 
"<Jook,  are  circumstance^^  going  far  to  sustain  the  position  as- 
sumed by  counsel  that  the  execution  of  the  deed  was  in  accord- 
ance with  a  fixed  purpose  of  tlie  grantor,  entertained  long  before 
his  illness.  The  widow,  wlien  signing  the  deed,  said  it  was  in 
accordance  with  the  wishes  of  her  husband,  and  the  long  acqui- 
escence of  all  the  parties  in  interest  in  this  act  of  the  grantor 
load  to  such  a  conclusion. 

Besides,  it  is  shown  that  this  son  had  lived  with  the  father  and 
mother  during  his  wliole  life,  ti\u\  devoted  much  of  his  time  and 
attention  to  tiieir  wants,  and  was  no  doubt  their  reliance  for 
support  and  maintenance  in  the  cultivation  of  their  little  farm. 
The  invalid  and  imbecile  son  continued  to  live  on  the  place  and 
was  under  the  care  and  protection  of  Robert  after  the  death  of 
their  father,  and  in  fact  the  proof  conduces  to  show  that  the 
promise  !)y  Robert  to  care  for  and  provide  for  his  mother  and  in- 
valid brother  was  fciie  leading  consideration  influencing  the  old 
uian  to  make  the  conveyance. 

Th^^re  is  much  conflicting  testimony  in  the  case  as  to  tjje  com- 
petiMicy  of  tlie  grantor  to  execute  sucli  a  writing,  but  the  circum- 
stances surrounding  the  parties  at  the  time  tend  strongly  to  siiow 
that  its  execution  was  the  offspring  of  tlie  grantor's  mind  and  in 
accordance  with  a  desire  long  before  expressed.  One  of  Ihe  sons, 
txeorgo,  had  the  paper  written  and  brought  the  clerk  to  the  house 
t)f  his  father  to  have  it  executed  and  acknowledged.  His  motives 
were  unselfish,  and  the  making  of  the  deed  excluded  him  from 
any  interest  in  the  land,  (reorge.  and  in  fact  the  children, 
around  the  old  man's  death  bed  must  have  known  what  was 
transpiring,  and  the  entire  proof  impresses  the  mind  with  the 
l)elief  that  all  of  them  knew  of  the  grantor's  purpose,  and  hence 
thr^ir  Ions  acciuiescence  in  the  act  by  which  their  brother,  Rol>- 
«rt,  was-  invested  with  title. 

The  cliancellor  below  has  also  passed  on  the  issue  made  as  to 
the  condition    of   the    grantor's    mind,  and    there    being  no  other 

•question  involved  we  are  not   disposed    to  disturb   his  judgment, 

•and  it  is,  therefore,  afflrmed. 


TURNER'S  ADM'R  v.  TURNER. 

(Filed  October  18,  KS87— Not  to  be  reported.) 

1.  Parfnrrship— By  the  ternifi  of  «  r  artnerFhip,  of  which  J.  and  H.  were 
the  meinl»ers,  .1.  was  to  furnish  the  cipitnl  and  H.  was  to  devote  his  time  to 
the  buBiness.  and  aftor  ailowinsr  J.  the  capital  invested  and  Interest  on  a 
^H?rtain  portion  of  it,  and  deduotioK  all  expenses,  the  profits  were  to  be 
equally  divided  ln'tween  the  partiiers  J.  having  died  H.  ezeouted  to  his 
admin'istraior  a  note  for  tlie  balance  of  the  advances  made  to  the  firm  by  J. 
«nder  the  partnership  agreement.     In  an  action  by  the  administrator  aslcioff 

.:a  personil  judgment  upon  this  note  and  for  a  settlement  of  the  partnership. 
Held— That  the  court   properly  refused  the  personal  judgment  asked,  this 

xiebt,  as  Iwtween  the  parties,  beinpr  a  debt  at^ninst  the  flim,  for  the  payment 
of  which  the  firm  assets  are  primarily  Hal  le,  and.  according  to  th^  partner- 

-«hlp  agreement,  the  whole  debt  and  the  int-eresfc  theivon  should  be  paid  out 

-^f  the  assets  of  the  firm,  and   in   the  event  the  assets  are  not  sufficient  for 


Digitized  by  VjOOQ IC 


turner's  adm'r  v.  turner.  45T 

that  purpose  the  defendant  should  be  held  personally  liable  for  one  half  the 
balance. 

2.  Same— By  a  written  nsrreement  between  H.,  the  surviving  partner,  and 
tfee  administrator  of  J.,  the  deceased  partner.  H.  was  to  be  charged  with  all 
the  debts  set  forth  in  a  certain  paper,  with  interest  to  a  named  date,  subject 
to  a  deduction  therefrom  of  such  of  the  debts  as  were  then  uncollected.  The 
debts  named  wei-e  firm  assets  in  the  hands  of  H.  as  surviving  partner.  Held 
—That  the  ajrreement  does  not  exempt-  H.  from  the  payment  of  inteiest  col- 
lected !>T  him  on  the  debts  named,  the  interest  being  a  part  of  tlie  delita 
them  pelves 

8.  Pleadinti— Keliof— Tt  wnserior  toflllow  the  defendant  credit  for  a  greaf<»r 
Amount  on  «cfount  of  dei»ts  n^rnirst  the  Urm  ])aid  I  y  him  th«n  \\  e  an  onnt 
claimed  ly  him  in  an  {imeiid»d  answer,  nltbou^rh  he  had  clrji?ned  n  prtater 
amount  l)y  his  origrinal  answer,  «nd  the  evidence  showed  that  he  wi.s  en- 
titled to  a  till  eater  amount. 

Wood  &  Day  for  npp^Mlant. 

Jolin  T.  Hazelrigj^  for  appolleo. 

Appeal  from  Montjjoniory  (ircuit  Court. 

Opinion  of  the  court  by  Judge.  Bonnett. 

Tile  appellant's  intestate,  J.  S.  Turner,  and  the  appellee,  H.  C 
Turner,  were  partners  in  the  mercantile  business  for  several 
years  next  l)efore  the  death  of  J.  S.  Turner.  After  the  death  of 
J.  S.  Turner  the  business  was  continued  in  the  name  of  the  ap~ 
pellee  as  surviving  partner. 

It  seems  that  by  the  terms  of  the  partnership  J.  S.  Turner  was 
to  furnish  the  capital  and  the  appellee  was  to  devote  his  tim^  to 
the  business,  and,  after  allowing  J.  S.  Turner  the  capital  invested 
and  the  interest  on  a  certain  portion  of  it,  and  deducting  all  ex- 
panses, the  profits  were  to  be  equally  divided  between  the  part^ 
ners. 

About  a  year  after  the  death  of  J.  K.  Turner,  to  wit,  on  the- 
19th  day  of  February,  1876,  the  appellee  executed  to  the  api)el- 
lant,  as  the  administrator  of  J.  S.  Turner,  a  note  for  $6,291. 76» 
due  one  day  after  date. 

The  appellant,  as  the  administrator  of  J.  S.  Turner,  brought 
suit  against  the  appellee  for  the  purpost*  of  ol)taining  personal 
judgment  on  this  note  and  having  the  partnership  business  set- 
tled. 

The  lower  court,  upon  the  report  of  its  commissioner  and  the 
proof  in  the  cause,  rendered  judgment  practically  settling  the 
rights  of  the  parties.  The  appellant  contends  here  that  the  lovter 
court,  in  its  judgment,  committed  four  eriors  to  his  prejudice^ 
The  first  error  complained  of  is  that  the  court  refused  to  give 
personal  judgment  on  the  note  for  $6,291.76.  The  pleadings  and 
proof  establish  the  fact  that  the  note  was  given  for  the  balance  of 
the  advances  made  to  the  firm  by  J.  S.  Turner  under  the  parter- 
ship  agreement. 

Tne  law  is  well  settled  that  this  debt,  as  between  tlje  partners, 
is  a  debt  against  the  firm,  and  that  the  firm  assets  are  primarily- 
liable  for  its  payment,  and  according  to  the  agreement  between 
the  partners  the  whole  debt  and  the  interest  thereon  should  be 
paid  out  of  the  assets  of  the  firm  to  the  appellant,  and  in  case 
the  assets  are  not  sufficient  to  pay  the  whole  debt  and  its  interest 
then  the  appellee  should  be  held  personally  liable  for  one-half  of 
the  balance. 

The  agreement  of  September  20,  188H.  does  not  contravene  the 
foregoing  views,  but  is  in  harmony  with  them,  and  the  judgment 
of  the  lower  court  being  in  accorcl  therewith   must  be  sustalneik. 
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The  second  error  complained  of  is  that  the  lower  court  refused 
to  allow  the  appellant  the  item  of  $600,  which  he  claims  was  due 
tiis  intestate  as  a  part  of  his  advancements  to  the  firm,  but  was 
left  out  of  the  note  for  $6,291.76  by  mistake.  We  think  that  tht» 
proof  satisfactorily  shows  that  the  appellee  should  not  be 
charg^ed  with  this  item. 

The  appellant  assigns  as  the  third  error  committed  by  the  court 
that  it  refused  to  charge  the  appellee  with  interest*  from  and 
after  the  19th  of  February,  1876. 

On  the  2()th  of  September,  1883,  the  appellant  and  the  appellee 
agreed  in  writing  on  a  basis  of  settlement,  the  first  clause  of 
which  is  as  follows:  "The  defendant  is  to  be  cliarged  with  all 
the  debts  set  forth  in  exhibit  *E,'  with  interest  thereon  to  the 
19th  of  February,  1876,  subject  to  a  deduction  therefrom  of  such 
said  debts  as  are  now  uncollected." 

The  debts  mentioned  in  exhibit  "E''  were  firm  assets,  which 
Avere  in  the  hands  of  the  appellee  as  surviving  partner. 

The  above  agreement,  when  properly  understood,  means  that 
the  appellee,  after  the  19th  of  February,  1876,  should  not  be 
charged  interest  on  any  of  the  debts  mentioned  in  exhibit  "E" 
that  lie  had  collected,  but  the  agreement  does  not  mean  that  he 
should  not  account  for  any  interest  tliat  he  might  collect  on  these 
debts,  for  the  interest  thereon  is  a  part  of  the  debts  themselves, 
nnd  when  collected  the  appellee  should  be  charged  with  it. 

The  judgment  of  the  lower  court  in  this  respect  is  erroneous. 

The  fourth  error  complained  of  is  that  the  court  allowed  the 
nppt^Uee  a  verdict  of  $4,479.49  when  he  should  have  been  allowed 
only  $4,134.28.  The  appellee,  by  an  amended  answer,  alleged  that 
lie  had  paid  to  Cincinnati  merchants  debts  which  they  held 
against  the  firm,  amounting  to  $6,998.61. 

On  the  same  day  he  filed  another  amended  answer,  in  which 
-he  alleged  that  he  had  only  paid  these  merchants  $4,184.28,  and 
that  the  former  answer,  in  which  he  fixed  the  amount  paid  as 
$6,998.61,  was  a  mistake.  He  was  bound  by  the  statements  in  the 
last  answer,  and  the  court  should  have  allowed  him  no  more 
than  the  $4,134.28,  although  the  evidence  might  show  that  he  was 
entitled  to  a  greater  sum. 

For  the  errors  above  indicated  the  judgment  is  reversed  and 
the  cause  is  remanded  for  further  proceedings  consistent  with 
.this  opinion. 

Judge  Holt  not  sitting. 


BURCH  V.  JONES,  &c. 
(Filed  October  13,  1887— Not  to  be  reported.) 

1.  The  sale  of  land  by  a  married  woman  by  title  bond  is  absolutely  void, 
-Tind  confers  upon  the  purchaser  no  title,  either  legal  or  equitable,  nor  even 
^he  right  to  rely  upon  the  purchase  as  an  equitable  estoppel  as  axalDSt  the 
««'endor's  assertion  of  title  to  the  land. 

2.  Rents  and  improvements— Id  an  action  to  set  aside  a  sale  of  land  bjr  a 
married  woman,  which  was  referred  to  the  master  to  take  proof  as  to  waste, 
.rents  and  improvements,  the  master  charged  the  vendor  with  the  prime  cost 
^f  the  improvements  and  allowed  her  for  rents  estimated  upon  the  land  as  it 
was  before  it  was  improved,  and  then  increased  In  proportion  to  the  prime 

<«08t  of  the  improvements.  Held— Upon  appeal  by  the  vendee,  that  it  is  un- 
tiecessary  to  decide  whether  this  basis  of  adjustment  was  correct,  as  it  Is 
oiore  favorable  to  the  appellant  than  the  other  rule  which  binds  a  man  led 
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\7oiuan  for  improvements  only  to  the  extent  they  enhance  the  volue  of  the 
land,  and  allows  her  rents  for  the  land  in  its  condition  before  it  was  im- 
proved. 

3.  Same— The  vendee  should  not  be  allowed  for  improvements  inadM  by 
tenants  under  their  terms  of  lease,  and  at  no  cost  to  himself,  rither  in  labor 
T)r  money. 

4.  Waste— The  vendee  is  bound  to  return  the  land  in  the  condition  it  was 
when  he  received  it,  and  he  is,  therefore,  chargeable  with  stave  and  saw- log 
timber  cut  by  him  off  the  land. 

J.  P.  Hobson  and  J»s.  Montgomery  for  appellant. 

Bush  &  Robertson  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees  are  the  lieirs  of  Harris  Irwine,  deceased. 

All  of  the  appellees  except  fHizabeth  Jones,  Albert  Jones  and 
John  F.  Wright  brought  suit  in  the  Hardin  Circuit  Court  against 
the  said  Elizabeth  and  Al!)ert  Jones  an<l  John  F.  Wright,  and 
the  apx)ellant,  Thomas  Burch,  in  wliich  suit  they  in  substance 
alleged  that  Harris  Jrwine,  at  the  time  of  his  death,  was  the 
Tiwner  of  a  tract  of  land  lying  in  Hardin  county,  Ky.,  containing 
four  hundred  acres,  which  helonired  to  them  and  Eliza!)eth  Jones 
and  Mrs.  W>ight  as  tlie  lieirs  of  Harris  Irwine;  that  tlie  land  was 
Kold,  after  the  deatli  of  Harris  Irwine,  under  a  decree  of  the 
Hardin  f'ircuit  Court,  to  satisfy  some  debts  against  his  estate; 
tliat  Charles  Jones,  at  the  decr(»tal  sale,  became  the  purchaser 
of  the  land  in  trust  for  all  of  said  lieirs;  tliat  (iharles  Jones,  in 
1857,  about  a  year  after  the  purchase,  conveyed,  by  deed  absolute 
on  its  face,  said  land  to  P^lizabeth  Jon^s  and  Mrs.  Wriglit;  that 
the  conveyance  was  intended  to  be  a  eonyeyancr  in  trust  for  the 
benefit  of  all  of  the  heirs  of  Harris  Irwine,  including  F:iizabeth 
Jones  and  Mrs.  Wright,  but  by  mistake  an  absolute  conveyance 
was  made  to  the  two  last  named.  It  was  sought  to  have  the 
mistake  corrected  and  the  deed  reformed  so  that  the  trust  would 
appear,  and  that  the  land  he  sold  and  the  proceeds  divided 
among  the  heirs,  etc.  It  was  also  alleged  that  Mrs.  Jones  and 
John  F.  Wright,  the  husband  of  Mrs.  Wright,  she  having  died, 
mid  the  appellant  and  his  tenants  wrongfully  set  up  claim  to  the 
land. 

Mrs.  Jones  and  John  F.  Wright  answered,  admitting  the  truth 
of  the  plaintiff's  allegations,  and  consenting  to  the  reformation 
tjf  the  deed  and  the  sale  of  the  land  for  a  division  of  the  pro- 
ceeds of  sale. 

After  this  answer  was  filed  the  plaintiffs,  upon  the  motion  of 
the  appellant,  elected  to  prosecute  the  suit  against  the  appellant, 
and  (ilsmissed  the  action  as  to  Mrs.  Jones  and  John  F.  Wright. 

Thereupon  Mrs.  Jones  and  John  F.  Wright,  over  the  objection 
of  the  appellant,  were  allowed,  upon  their  petition,  to  be  made 
uoplaintins  with  the  original  plaintiffs  to  the  action.  Mrs.  Jones 
and  John  F.  Wright  by  their  petition  joined  in  the  relief  sought 
by  the  original  plaintiffs  against  the  appellant. 

After  this  proceeding  was  had  the  appellant  filed  an  answer, 
in  w^hich  he  disclosed  that  he,  in  1871,  purchased  the  land  by 
title  bond  from  Mrs.  Jones  (she  being  at  the  time  a  married 
woman,  and  was  a  married  woman  at  the  time  she  filed  her  pe- 
tition to  be  made  a  party  to  the  action);  that  she  agreed,  on 
behalf  of  herself  and  as  agent  of  Mrs. Wright, who  was  also  a  mar- 
ried woman,  to  convey  said  land  to  appellant  as  soon  as  the  pur- 
chase money  was  all  paid;  that,  although   he  had  taken  posses- 
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sion  of  the  land   by   virtue   of   liis   purchase,  no   deed    had   been 
made  him  to  the  land. 

If  the  appellant's  purchase  from  Mrs.  Jones  had  vested  in  him 
a  le^al  or  ecjuitable  title  to  the  land,  without  notice  of  the  latent 
trust,  for  it  was  a  latent  trust,  he  mi^ht  have  been  in  a  positioji 
to  object  to  the  filing  of  the  petition  of  Mrs.  Jones  and  Wright  ta 
be  made  coplaintitfs  with  tlie  oiiginal  plaintiffs,  hut  as  his  pur- 
cliase  from  Mrs.  Jones  l)y  title  bond— sIjc  being  a  niairied  wcunan 
—  was  void,  and,  therefore,  gave  him  no  lv\xi\\  c»r  ^(juitable  litle 
to  tlie  land— not  f^vc  n  Ihe  right  to  rely  upon  tin*  purchase  as  an 
ecpiitahle  estoi)p«4  of  her  riglit  or  that  of  Mrs.  Wriglit,  slie  being 
also  a  married  woman,  to  ass(  rt  tin  ir  tith'  to  the  land,  and  as 
Mrs.  Jones  and  Jolin  F.  Wright  agrc^'d  tliat  tiie  original  plaintiffs 
held,  ])y  reason  of  the  latent  trust,  an  e(iuital)lc-  interest  in  tho 
land,  it  follows  that  the  appi'llant  could  not  object  to  their 
asserting  that  interest  in  conjunction  with  Mrs.  Jones  and 
Wright. 

The  appellant  also  in  liis  answ(»r  allegt'd  that  at  the  time  of  the 
purchiis'e  he  paid  to  Mrs.  Jones  $110  on  account  of  the  purchase, 
and  agreed  to  pay  her  $1,39()  more  for  the  land  when  he  received 
a  deed  from  Mrs.  Jones  and  Mrs.  Wright,  wliich  deed  was  lo  be 
made  in  a  short  time.  He  also  alleged  that  he  purchased  the 
land  in  good  faith  and  took  possession  of  it,  and  believing  that 
it  was  his  he  put  lasting  and  valuable  improvtMiients  upon  it, 
amounting  to  $1(),()(K).  He  ask(d  that  the  rents  and  improvements 
be  adjusted. 

The  case  was  referred  to  the  master  to  take  proof  as  to  waste, 
rents  and  improvements,  and  report. 

The  master  in  his  r«^port  fixed  the  prime  cost  of  the  improve- 
ments at  $2.(>r>7,  and  the  rents  and  waste  at  $2,-195.  The  rent  was 
fixed  upon  tlie  land  as  it  was  before  it  was  improved,  and  the 
rent  was  then  increased  in  proportion  to  the  prime  cost  of  the 
improvements.  Whether  or  not  the  master  was  correct  in  this 
basis  of  adjustment,  Mrs.  Jones  l)eing  a  married  woman,  it  is 
unnecessary  to  decide,  as  this  rule  of  adjustment  is  more  favor- 
able to  the  ai)pellant  than  the  other  rule,  \>  hich  i)inds  a  married 
woman  for  improvements  only  to  the  extent  (hat  they  enhance 
the  value  of  the  land  and  allows  her  rents  for  the  land  in  its  con- 
dition before  it  was  improved. 

The  master's  report  shows  that  the  clearing  of  land  and  the 
putting  up  of  rails  were  done  l)y  tenants  of  the  appellant  in  con- 
sideration of  their  leases.  In  other  words,  l)y  the  terms  of  the 
leases  the  tenants  were  to  do  these  things.  The  lower  court  re- 
jected these  claims,  and  by  their  rejection  nothing  was  due  to 
the  appellant.     He  complains  of  this. 

Whatever  improvements  were  made  on  the  place  by  the  labor 
of  the  appellant,  or  at  a  cost  to  him,  and  which  enhanced  the 
value  of  the  land,  he  should  be  allowed  to  the  extent  of  the  en- 
hanced value.  On  the  other  hand,  if  the  improvements  were 
made  by  tenants  under  their  terms  of  lease  and  not  at  the  cost 
«f  the  appellant,  either  in  labor  or  money,  he  should  not  be  al- 
lowed for  such  improvements. 

The  master  allowed  the  appellees  the  price  of  stone  and  saw- 
lo^  timber  cut  off  of  the  land  by  the  appellant.  He  objects  to 
this  because,  as  he  contends,  the  land,  including  the  timber, 
was  charged  to  him  at  the  price  of  $1,5(M),  and  that  for  that  rea- 
son he  should  not  be  charged  with  this  timber.  As  a  matter  of 
fact  the  land  was  not  charged  to  the  appellant  at  the  price  of 
$1,500.     He  never  paid  for  it.     He  was  bound  to  return  tne  land 
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in  the  condition  it  was  when  he  received  it.  This  he  did  not  do 
to  the  extent  that  he  cut  and  removed  tins  timber. 

Deducting  the  improvements  allowed  for  fencing  and  clearing 
by  the  tenants,  and  allowing  the  appellant  the  $110  and  interest 
thereon,  which  he  paid  on  the  land  purchased,  and  allowing  him 
the  other  items  as  fixed  by  the  master  for  improvements,  these 
allowances  are  not  equal  to  the  sums  that  the  appellees  were  en- 
titled to  for  rents  and  waste. 

The  judgment  of  the  lower  court  is  affirmed. 


McKEE,  &c.  v.  MARSHALL. 

(Filed  October  15,  1887— Not  to  be  reported.) 

GoDstruction  of  deod— The  parties  to  a  conveyance   are  "J F of  fche 

first  part  and  his  wUe,  E F ,  survivor  to  biiuself  of  the  second  part.'* 

The  f<rantor  then  proceeds,  in  consideration  of  love  and  affection,  to  convey 
the  land,  describing  it,  *  to  have  and  to  bold  the  same  with  the  appur- 
tenances thereto  to  the  second  party,  her  heirs  and  assi^riis  forever,  with  cov- 
enants of  general  warranty,  and  survivor  to  himself."  The  wife  died  leaving 
husband  and  children  surviving.  Held— That  the  husband  it  invested  with 
the  fee.  his  intention  being  to  give  bis  w^ife  the  land  in  the  event  she  sur- 
vived him.  he  lo  own  the  fee  if  he  survived  her. 

G.  R.  McKee  and  J.  F.  &  C.  H.  Fisk  for  appellants. 

Simmons  &  Schmidt  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

John  W.  Finnell  being  at  one  time  the  owner  in  fee  of  the  tract 
of  land  purchased  by  these  appellants  with  a  view  of  securing 
the  property  to  his  wife  or  vesting  hn'  with  tlie  a!)solute  estate 
on  a  certain  contingency,  on  the  2t)th  of  April,  1872,  executed  a 
conveyance  to  his  wife  of  the  entire  tract  of  land,  and  the  ques- 
tion presented  is  as  to  the  extent  of  the  interest  acquired  by  tijo 
wife  by  reason  of  that  conveyaiice.  Tho  wife  died  leaving  lier 
husband  and  children  surviving  her,  and  the  land  hnving  been 
sold  in  this  proceeding  by  tlie  commissioner  hs  the  absolute  es- 
tate of  the  husband,  the  purchasers  at  the  decretal  sale  ques- 
tioning the  validity  of  tlie  title,  excepted  to  the  report  ot  sale  on 
that  ground  and  tlie  chancellor  adjudging  that  John  \V.  Finnell 
was  vested  with  tht^  title,  and  overruliuf^  their  exceptions,  they 
have  appealed.  The  children  were  not  made  parties  to  the  ac- 
tion lor  tlie  sale  of  the  land  and  are  not  before  the  court.  If  they 
have  an  interest  tliey  slioul  dhave  boen  made  defendants,  and  tli(» 
sale  set  aside. 

The  parties  to  the  conveyanci*  are  Jolm  W.  Finnell,  of  the  first 
part,  and  his  wife,  Klizabeth  Finnell,  survivor  to  himself,  of  the 
second  part.  The  grantor  then  prf>ce<'ds,  in  consideration  of  love 
and  affection,  to  sell,  grant  and  convey  the  land,  describing  it  by 
metes  and  bounds, to  have  and  to  hold  the  same  with  the  ai)pur- 
tenances  therett)  to  the  second  j)arty,  Iht  heirs  and  assigns 
forever,  with  covenant  of  ireneral  warraiitv  and  survivor  to  him- 
self. 

After  the  executitui  of  this  conveyance  Finnell  aMd  wife  exe- 
cuted a  mortgage  on  the  land  to  Marshall,  and  Mrs.   I'Mnnell    hav- 
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Jng  died,  her  husband,  after  her  death,  executed  a  mortgage  to 
McKee  on  the  land  for  purposes  therein  raentiohed.  The  hus- 
band surviving  the  wife, It  is  insisted  by  the  purchasers  that  if  he 
had  any  interest  it  was  confined  to  a  life  estate,  and  that  the  wife 
being  vested  with  the  fee  the  title  passed  from  her  to  Iier  chil- 
dren. We  think  not.  The  manifest  object  of  the  conveyance  was 
to  create  such  an  estate  as  vested  the  absolute  estate  in  the  one 
surviving,  and  the  husband  being  the  survivor  was  invested  with 
the  title.  He  at  the  time  of  the  conveyance  to  the  wife  owned  the 
fee,  and  it  is  apparent  that  his  intention  was  to  give  the  wife  the 
land  in  the  event  she  survived  him,  or  that  the  husband  should 
own  the  fee  if  he  survived  the  wife.  The  words  survivor  to  him- 
self import  plainly  the  intention  of  the  parties.  Neither  party 
contemplated,  by  the  use  of  the  word  heirs,  to  vest  the  children 
with  an  immediate  or  contingent  interest,  but  in  creating  an  es- 
tate for  the  benefit  of  the  wife  the  husband  has  provided  that  the 
land  survives  to  him  in  the  event  he  survives  her.  This  is  not 
only  evidenced  by  the  su!)sequent  action  of  the  husband  in  secur- 
ing his  creditors  by  executing  a  mortgage  after  the  death  of  his 
wife,  but  is  apparent  from  the  face  of  the  deed,  and  to  that  alone 
we  must  look  in  determining  what  estate  passed  by  that  instru- 
ment. The  words  survivor! to  himself, used  more  than  once  in  the 
conveyance,  are  sufficiently  expressive  to  show  the  intention  of 
tbe  parties,  and  to  pass  to  the  survivor  the  absolute  estate.  The 
purchasers  being  invested  with  the  title,  have  no  right  to  com- 
plain. 
Judgment  affirmed. 


MILLAY  V.  WHITE,  &c. 
(Filed  Oct.  15,  1887.) 

Construction  and  repeal  of  statutes— Exemptions— An  act  was  passed  April 
4.  1884,  so  amending  section  6  of  article  13,  chapter  38,  General  Statutes,  as 
to  exempt  to  debtors  so  much  of  any  crop  on  hand  as  might  be  necessary  to 
supply  the  deficiency  where  there  was  not  a  sufficiency  of  provisions  to  sus- 
tain the  family  one  year,  the  act  to  take  effect  from  passage.  By  an  act  of 
April  22,  1884,  passed  at  the  same  session  of  the  legislature,  the  same  section 
of  the  statute  was  amended  by  providing  "that  if  there  should  not  be  on 
hand  sufficient  provisions  to  sustain  the  family  one  year  there  should  be 
exempt  other  personal  property  or  growing  crops  not  to  exceed  $50  in  value 
for  ench  member  of  the  family."  This  act  provided  that  it  was  not  to  apply 
to  any  debt  contracted  prior  to  June  1,  1884,     Held— 

.  1.  TiiBt  as  the  latter  statute  fully  covers  the  same  subject-matter  as  the 
former,  it  n)ay  be  presumed  that  It  was  intended  to  repeal  the  former 
statute. 

2.  But  even  if  not,  the  act  of  April  4  being  silent  as  to  what  debts  it  shall 
apply  to,  it  must  be  presumed  that  it  was  passed  in  accordance  with  the 
sense  of  the  same  legislature  as  to  that  matter  as  expressed  in  tbe  act  of 
April  22,  upon  the  same  subject,  and  that  it  was  not  intended  to  apply  to 
debts  created  prior  to  its  enactment,  especially  as  this  construction  removes 
any  doubt  as  to  its  constitutionality. 

Wm.  B.  Noe  for  appellant. 

J  (p.  C.  Johnson  for  appellees. 

Appeal  from  McIiPan  Circuit  C'ourt. 

OlMnion  of  the  court  by  Judge  Bennett. 
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The  appellant,  in  August,  1877,  executed  his  promissory  note  to 
the  appellee,  Robert  Williams. 

In  lffe4  the  appellee,  Williams,  recovered  judgment  against  the 
appellant  on  this  note. 

in  November,  1885,  execution  was  issued  on  this  judgment  and 
placed  in  the  hands  of  the  appellee,  Frank  Wright,  as  the  deputy 
of  the  appellee,  John  W.  White,  sheriff  of  McLean  county. 

The  appellee,  Wright,  as  such  deputj*,  levied  this  execution 
while  it  was  alive  and  in    full    force  upon    the   crop    of    tobacco 

f:rown  by  the  appellant  in  1885  to  satisfy  the   execution,  and    the 
obacco  was  sold  by  the  deputy  to  satisfy  the  execution. 
The  appellant,  at  the  time  the  foregoing  proceedings  were  had, 
was  a  bona  fide  housekeeper   with    a  family  in    McLean    county, 

The  appellant  executed  this  action  in  the  McLean  Circuit  Court 
against  tne  appellees,  in  which  he  claims  damages  for  the  sale  of 
said  tobacco  upon  the  ground  that  at  the  time  of  the  levy  and 
sale  he  had  not  a  sufficiency  of  provisions,  including  breadstuflfs 
and  animal  food,  to  sustain  himself  and  family  for  one  year,  and 
that  under  the  statutory  exemptions  from  execution  in  favor  of 
bona  fide  housekeepers  with  a  family  a  sufficiency  of  the  tobacco 
levied  on  and  sold  which  would  supply  the  deficiency  of  provis- 
ions. Including  breadstuffs  and  animal  food,  for  one  year  was  ex» 
«mpt  from  execution. 

Tlie  lower  court  dismissed  the  appellant's  petition.  He  has  ap- 
pealed ta  this  court. 

Section  6,  article  13,  chapter  38  of  the  General  Statutes,  which 
"was  in  force  at  the  time  the  debt  sued  on  was  created,  provides 
that  there  shall  be  exempt  from  taxation  *'a  sufficiency  of  provis- 
ions, including  breadstuffs  and  animal  food,  to  sustain  the  family 
•one  vear,  and  if  there  be  not  a  sufficiency  of  provisions  on  hand 
for  tnat  purpose  so  much  of  the  live  stock  suitable  for  the  pur- 
pose and  of  the  growing  crop,  if  any,  as  may  be  necessary  to  sup- 
ply the  deficiency." 

The  object  of  the  statute  supra  was  "to  supply  the  deficiency'* 
out  of  any  live  stock  on  hancf,  if  any,  suitable  for  provisions  for 
the  family,  and  to  supply  the  deficiency  in  breadstuffs  for  the 
family  out  of  any  growing  crop  on  I)and,  if  any,  suitable  for 
breadstulfs,  and  to  supply  the  deficiency  in  animal  food  for  such 
animals  or  beasts  as  belonged  to  the  defendant  in  the  execution 
as  Were  exempt  from  execution  out  of  the  growing  crop  on  hand, 
if  any,  suitable  for  that  purpos*?. 

The  statute  supra  has  uniformly  received  the  foregoing  con* 
struction,and  it  has  never  been  held  that  the  growing  crop  thereon 
referred  to  embraced  any  crop  except  that  suitable  for  bread- 
stuffs  and  animal  food.  On  the  contrary  this  court  expressly  held 
in  the  case  of  Hayden  v.  C'rutchfield,  MS.  opinion,  June  25,  1881, 
that  the  growing  crop  referred  to  in  the  statute  meant  such  crop 
as  was  suitable  for  breadstuffs  and  animal  food,  and  did  not  em- 
brace a  growing  crop  of  tobacco. 

But  by  an  act  of  the  legislature  of  tliis  State,  approved  April 
the  4th,'^  1884,  amendatory  of  Hth  section  of  the  General  Statutes 
above  quoted,  the  words  occurring  therein  "suitable  for  the  pur- 
pose" were  stricken  out  and  the  words  inserted  therein  "or  any 
<5ron  on  hand,"  so  as  to  make  tlie  section  read  as  follows:  "A 
sufficiency  of  provisions,  including  breadstuffs  and  animal  food, 
to  sustain  the  family  one  year,and  if  there  be  not  a  sufficiency  of 
provisions  on  hand  for  that  purpose  so  nuioh  of  tlie  live  stock 
and  of  the  growing  crop,  if  any,  or  any  crop  on  hand,  as  may  be 
necessary  to  supply  the  deficiency."  Tliis  act  was  to  take  effect 
from  its  passage. 

The  appellant  contends  that  this  amendatory  act  is  retroactive,      j 
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and  entitled  him  to  an  exemption  out  of  the  tobacco  sold  under 
the  execution  sufficient  to  supply  the  deficiency  of  one  year's  pro-^ 
visions  for  himself  and  family,  including  animal  food,  although 
the  debt  upon  which  the  judgment  was  rendered  and  the  execu«- 
tion  was  issued  was  created  prior  to  the  passage  of  the  amenda- 
tory act. 

If  this  act  stood  alone  and  was  now  in  full  force  the  seriou& 
question  would  arise  whether  the  increasd  exemption  therein 
provided  for  could  be  applied  as  against  debts  which  were  created 
prior  to  the  passage  of  the  act— whether  the  antecedent  contract 
or  the  remedy,  whiclj  is  a  part  of  the  contract,  was  impaired  by 
the  additional  exemption. 

But  the  legislature  of  this  State  at  the  same  session  passed 
another  act,approved  the  22d  of  April,  1884,  amendatory  of  section 
6,  article  18,  chapter  38  of  the  General  Statutes,  which  amend- 
ment provides  that  there  shall  be  exempt  from  execution  in  favor 
of  a  bona  fide  housekeeper  with  a  family  "sufficient  provisions, 
including  breadstuffs  and  animal  food,  to  sustain  the  family  one^ 
year,  and  if  not  on  hand  other  personal  property  or  growing  crop 
not  to  exceed  fifty  dollars  in  value  for  each  member  of  the 
family." 

This  act  also  provides  that  it  should  not  take  effect  until  the- 
first  day  of  June,  1884,  and  tliatits  provisions  should  not  apply  to 
any  debt  contracted  before  that  date. 

This  act  and  the  act  of  the  4th  of  April,  U84,  were  both  passed 
by  the  same  legislature. 

'The  act  of  the  22d  of  April,  1884,  by  allowing  the  "nonsuffl- 
ciency"  to  be  made  up  out  of  "other  personal  property  or  growing- 
crop"  not  only  covers  the  live  stock  and  growing  crop  or,  any 
crop  on  hand  mentioned  in  the  act  of  the  4th  of  April,  1884,  but 
it  allows  the  deficiency  to  be  made  up  out  of  any  other  personal 
property  that  the  defendant  in  the  execution  may  liave.  In  ad- 
dition to  this  the  act  of  April  the  22d  revised  and  amended  the 
6th  section  in  detail. 

As  the  act  of  the  22d  of  April  amends  the  6th  section  of  the  Gen- 
eral Statutes  in  detail  and  fully  covers  the  subject  matter  of  the- 
amendment  of  the  4th  of  April,  it  may  be  presumed  that  the  act 
of  the  22d  of  April  was  intended  to  repeal  the  act  of  the  4th  of 
April. 

But  be  this  as  it  may, the  acl  of  the  4th  of  April  was  not  by  ex- 
press terms  given  a  retroactive  elT(  ct,  and  to  construe  it  as  acting 
retroactively  would  involve  the  constitutional  question  of  impair- 
ing the  integrity  of  antecedent  contracts  by  denying  the  creditor 
the  rgiht  to  subject  property  liable  to  tin;  payment  of  such  con- 
tracts at  the  time  they  w^re  made  to  their  satisfaction;  on  the 
other  hand, to  construe  the  act  as  acling  prospectively  would  free- 
it  of  that  embarrassing  question.  So  if  th  »  act  of  the' 4th  of  April 
is  to  be  regarded  as  in  force  for  any  purpose  it  must  be  interpre- 
ted in  the  reijard  in  question  by  the  express  sense  of  the  legisla- 
ture wliicli  passed  it  upon  that  subject.  And  the  legislature,  by 
tlie  act  of  tlie  22d  of  April,  expressed  tlie  sense  that  the  additional 
exein])tions  in  favor  of  execution  d<>fendants  should  not  apply 
to  debts  tlieretofore  created,  and  the  act  of  the  4th  of  April  bein'jd: 
silent  upon  tliat  subject,  the  expressed  sens(»  of  the  l(?gislaturt* 
must  be  presunud  to  hav(»  existed  wln^n  the  latter-named  act  was 
j)assed,  and  that  it  was  in  accordance  with  the  expressed  sense 
of  tlie  legislature  of  that  session  on  that  subject.  Thus  interpret- 
ing tin*  act  t)f  the  4th  of  April  l)y  the  act  of  the  22d  of  April, 
which  furnishes  the  sense  of  the  legislature  of  that  session  as  to 
what  class  of  debts  the  additional  exeni])tions  provided  for  at  that 
session  sln)uld  apply,  there  is  no  difticulty  in  determining  that  th«* 
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ftCt  o!  the  4th  of   April,  if  it  is   still  in  force,  does   not   apply    to 
debts  theretofore  created. 

The  judgment  of  the  lower  court  is  affirmed. 


RUDD,  &o.  V.  HAGAN. 

(Filed  October  15,  1887.) 

1.  Trusts— Debtor  and  creditor— Where  one  is  vested  by  devise  with  an  Jn- 
terest  in  the  profits  of  an  estate,  that  interest  may  be  subjeoted  to  the  pay- 
ment of  his  debts,  although  the  testator  has  provided  that  it  shall  ''in  no 
"way  be  liable  for  his  debts." 

9.  Same— Under  a  devise  by  a  tiestator  to  his  son  for  the  support  and  main- 
tenance of  himself,  wife  and  children,  the  wife  and  children  take  an  inter- 
^t  equal  to  that  of  the  husband  in  the  income  of  the  est-ate,  and  in  an  action 
by  a  creditor  of  the  husband  to  subject  his  interest,  it  being  charged  by  the 
children  that  their  father  has  wasted  the  rents  and  profits  of  the  estate  in 
the  payment  of  his  debts  and  in  disregard  of  their  rights,  there  should  be 
xio  sale  of  his  intei*est  until  there  has  been  a  settlement  of  hfs  accounts  as 
trustee  for  his  wife  and  children ;  and  if  upon  a  settlement  it  appears  that 
he  is  indebted  to  them,  they  must  first  be  made  whole  out  of  the  trust  fund. 

Oeo.  W.  Williams  &  Son  for  appellants. 

W.  N.  Sweeney  &  Son  and  Weir,  Weir  &  Walker  for  appellee. 

Appeal  form  Daviess  Circuit  Court. 

'Opinion  of  the  court  by  Chief  Justice  Pryor. 

James  Budd,  Si.,  by  his  last  will  devised  to  his  son,  James 
Budd,  Jr..  a  tract  of  three  hundred  acres  of  land  in  the  county  of 
Daviess  for  the  benefit  of  James  and  his  children.  The  language 
used  in  the  devise  is  as  follows:  "Said  tract  of  land  is  hereby  de- 
tslared  and  the  products  thereof  to  be  for  my  son,  James  C.  Rudd's, 
use  and  benefit,  for  the  support  and  maintenance  of  himself,  wife 
-and  children  during  his  life,  and  in  no  way  or  extent  to  be  liable 
for  his  debts,  and  at  his  death  the  property  to  become  the  prop- 
erty equally  of  the  cliildren, "  etc.  By  a  codicil  to  this  will  he 
lessens  the  quantity  of  land  devised  to  one  hundred  acres,  and 
•gives  in  lieu  of  certain  property  in  the  city  of  Owensboro,  as  fol- 
lows: **My  son  James  is  to  have  and  to  hold  my  city  porperty  In 
Owensboro,  on  Ann  street,  opposite  the  courthouse  and  jail  in  said 
tsity,  and  the  property  in  Owensboro  herein  devised  to  my  said 
Bon  is  for  the  benefit  of  himself,  wife  and  children,  and  is  to  be 
held  subject  to  the  same  limitations,  restrictions,  etc.,  as  are  im- 
posed on  the  three  hundred  acres  named  in  the  eleventh  item  of 
this  will.'' 

The  property  on  Ann  street  is  valuable  and  its  rents  and  issues 
»re  involved  in  this  litigation.  The  applleee,  a  creditor  of  the 
son,  James  Budd,  is  attempting  to  subject  the  interest  of  James 
in  these  rents  to  the  payment  of  a  debt  owing  him  by  James,  and 
Is  properly  in  a  court  of  equity  for  that  purpose.  The  chancellor 
below  subjected  the  interest  of  James  in  the  rents,  etc.,  accruing 
'during  the  pendencv  of  the  action  and  after  to  the  payment  of 
appellee^s  tiebt,  an'J  gave  to  James  or  his  creditor  the  interest  in 
the  rents  said  to  have  been  acquired  by  him  by  reason  of  the 
^eath  of  one  of  his,  James',  children,  that  took  place  after  the 
probate  of  the  will  of  James  Kudd,  Sr. 

The  children  of  James  are  prosecuting  this  appeal  and  ask  a  re« 
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versal  on  several  grounds.  The  appellee  maintains  that  tlie  prop- 
erty known  as  the  Ann  street  property  is  not  held  under  the  re- 
strictions mentioned  in  the  devise  of  the  three  hundred  acres  of 
land,  and  before  proceeding  to  notice  the  errors  complained  of  by 
the  appellants  it  is  proper  to  say  that  it  is  plain  from  the  pro- 
visions of  the  will  ard  codicil  that  the  property  was  devised  to 
James  for  life,  with  the  rents  and  issues  in  trust  for  the  support 
of  James  and  his  family.  His  wife  and  children  were  vestecl  with 
an  interest  equal  to  that  of  James  in  the  income  of  the  estate, 
and  this  was,  we  think,  the  manifest  intention  of  the  devisor. 
The  infants  and  beneficiaries  are  prosecuting  the  appeal,  and  we 
perceive  no  bar  to  the  proceeding  by  reason  of  orders  purely  in- 
terlocutory, made  during  the  progress  of  the  action.  Counsel  for 
the  widow  and  children  of  the  son,  James,  insists  that  the  devise 
to  James  for  the  benefit  of  himself  and  family  places  the  estate 
or  its  income  beyond  the  reach  of  the  son's  creditors  because  the 
father  of  James,*^  by  his  will,  has  said  that  it  shall  not  be  liable 
for  his  son's  debts. 

It  is  true  the  property  devised  belonged  to  the  father  of  James^ 
and  he  had  the  right  to  make  what  disposition  he  saw  proper  of 
his  own  estate  when  in  accordance  with  the  laws  of  the  land,  but 
here  the  devise  is  to  James,  the  son,  and  vests  him  with  an  ab- 
solute interest,  in  conjunction  with  his  children,  to  the  profits  of 
the  estate,  and  it  has  long  since  been  settled  by  this  court  that 
such  an  interest  may  be  subjected  by  a  crtditor— in  fact  the 
statute  provides  that  "estates  of  every  kind,  held  or  possess'?d  ia 
trust,  shall  be  subject  to  the  debts  and  charges  of  the  persons  to 
whose  use  or  for  whose  benefit  they  shall  be  respectively   held  or 

f>ossessed,  as  they  would  be  subject  if  those  persons  owned  the 
ike  interest  in  tlie  property  held  or  possessed  as  they  own  or  shall 
own  in  the  use  or  trust  thereof.*'  (Section  21,  chapter  68.  (General 
Statutes.)  This  statute  is  so  broad  and  comprehensive  in  its 
language  as  to  obviate  the  necessity  of  reviewing  the  authorltiea 
referred  to  by  counsel  for  appellant.  Tt  makes  the  interest  of  the 
son  in  the  rents  of  the  property  liable  to  the  extent  of  that  in- 
terest, whatever  it  may  be,  subject  to  any  exemptions,  if  any* 
that  by  operation  of  law  may  apply  to  it. 

It  appears  from  the  statements  contained  in  the  answer  of 
the  appellants,  or  an  amended  answer,  that  an  encumbrance  ex- 
isted on  the  property  devised  to  these  appellants  and  their  father 
and  that  he  Imd  wasted  the  rents  and  profits  of  the  estate  in  the 
payment  of  his  own  debts,  and  in  disregard  of  the  rights  of  the 
appellants.  A  part  of  their  estate  had  been  sold  to  pay  encum- 
brances when  the  rents  and  income  were  sufficient  for  that  pur- 
pose. If  these  facts  are  ture,  and  whether  true  or  not,  a  settle- 
ment should  be  had  of  the  accounts  of  James  Kudd  as  trustee  for 
his  wife  and  children  for  the  purpose  of  ascertaining  the  exent  of 
hfs  interest.  If  he  has  wasted  or  mismanaged  the  trust  fund  or 
api^ropriated  the  proceeds  to  his  own  use,  to  that  extent  he  should 
be  charged.  As  trustee  and  beneficiary,  when  claiming  an  inter- 
est against  those  who  are  entitled  to  share  this  fund  with  him,  if 
he  has  already  received  more  than  he  is  entitled,  no  recovery 
can  be  had  either  by  the  trustee  or  his  creditor  until  the  other 
beneficiaries  are  made  equal  with  him. 

Proceeding  on  the  theory  that  this  trust  estate  is  for  the  benefit 
of  the  entire  family,  including  the  husband,  wife  and  children^ 
and  that  it  is  to  be  apportioned  between  the  members  of  the 
family  as  they  may  increase  or  diminish,  by  reason  of  the  birth 
or  death  of  a  child  or  children,  James  Budd  has  no  great-er  in- 
terest than  the  others,  and  if  he  has  squandered  or  wasted  the 
estate  by  mismanagement  or  otherwise,  so  as  to  consume  his   in- 
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terest,  his  creditor  has  no  equitahle  claim  upon  the  fund  as  against 
these  beneficiaries.  Their  estate  can  not  be  talven  to  pay  their 
father's  debts,  from  whicli  they  derive  no  benefit,  hence  the 
necessity  of  havinjr  a  settlement  of  James  Rudd's  accounts  as 
trustee  in  order  to  ascertain  what  interest,  if  any,  he  has  in  the 
rents  and  profits,  and  to  do  tliis  the  case  should  be  referred  to 
a  commissioner,  with  directions  to  ascertain  the  disposition  made 
by  the  trustee  of  the  trust  fund — his  application  of  it  to  the  sup- 
port of  the  family— and  if  his  accounts  show  an  indebtedness  to 
his  cestui  que  trust  they  must  first  be  made  whole  out  of  the 
trust  fund  before  a  creditor  of  the  trustee  can  subject  it.  In  other 
words,  the  claim  of  the  creditor  is  subordinate  to  that  of  the  bene- 
ficiaries of  the  trust  if  the  trustee  becomes  indebted  to  tiiem  on 
settlement. 

The  judgment  is,  therefore,  reversed,  with  directions  to  n>fer 
this  case  to  the  commissioner  for  settlement,  and  for  proceedings 
consistent  with  this  opinion. 


THEOHIO  VALLEY  RAILWAY  AND  MINING  CO.  v.  KUHN. 

(Filed  October  18,  IHHT. ) 

Grounds  for  new  trial— The  particular  grnund  relied  upon  for  a  new  trial 
njust  1)6  named  with  such  reasonable  certainty  as  to  diiect  the  attention  of 
the  court  to  it.  "Error  of  law  occurring  at  the  trial  and  ejtcepted  to  by  the 
plaintiff"  is  too  jzeneral  as  a  ground  for  a  new  trial  to  require  the  court  to 
review  its  action  in  any  particular. 

Clay  &  Banks  for  appellant. 

Montj^oinery  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Holt. 

This  is  a  proceeding  to  condemn  a  right  of  way  through  the 
land  of  the  appellee.  The  only  grounds  upon  which  a  new  trial 
was  asked  below  are:  *' First;  error  in  the  assessment  of  the 
amount  of  defendant's  recovery;  second,  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law;  third,  error 
of  law  occurring  at  tlie  trial  an<l  excepted  to  by  plaintiff."  Coun- 
sel in  argument  present  various  reasons  for  a  reversal,  but,  look- 
ing at  the  grounds  upon  whicli  a  new  trial  was  asked,  we  can  only 
consider  whether  the  verdict  is  palpably  ngainst  the    testimony. 

The  third  ground  is  in  verbis  substantially  as  given  in  the 
eighth  subsection  of  section  840  of  the  (-ivil  Code.  If  it  waa 
sufficient,  however,  for  a  party  to  state  it  thus  generally  when 
applying  for  a  new  trial  it  would  require  the  trial  judge  to  review 
his  entire  action  in  the  case.  It  was  intended  by  this  Code  pro- 
vision to  enable  a  party  to  take  advantage  of  all  errors  to  which 
exception  could  be  taken  that  were  not  embraced  by  the  seven 
subsections  preceding  this  one,  provided  he  specified  the  partic- 
ular error  or  errors  relied  on,  and  it  has  been  repeatedly  held  by 
this  court  that  the  law-making  power  did  not  intend  that  a  party 
could  by  a  general  statement,  although  it  might  be  in  the  lan- 
guage of  this  subsection,  open  for  the  consideration  of  the  trial 
judge  every  step  that  had  buen  taken  in  the  case  and  compel  hiiti 
to  review  each  and  every  one  of  his  rulings. 

The  ground  for  the  new  trial  must  be  specified  in  order  that  the 
attention  of  the  circuit  judge  may  be  directed  to  it.     The  disMtch 
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of  business  and  the  public  need  requires  this  rule.  The  particu- 
lar ground  must  be  named  with  such  reasonable  certainty  as  to 
direct  his  attention  to  it.  (McLain  v.  Dibble  &  Co.,  13  Bush,  297; 
Meaux  v.  Meaux,  &c.,  81  Ky.,  475;  L.  &  N.  K  R.  Co.  v.  McCoy, 
81    Ky.,  4()8.) 

The  verdict,  in  this  case  allows  the  appellee  $50  for  her  land 
taken  and  $636  in  damages,  or  $686  in  all.  The  jury  in  the  county 
court  had  previously  given  her  $6()0.  Two  juries  have  found  about 
the  same  amount  in  her  favor.  Her  land  is  a  small  tract  of  about 
thirteen  acres  only.  The  road  runs  diagonally  through  one  end 
of  it,  cutting  off  two  portions  in  triangle  form  which  are  thereby 
separated  from  each  other  and  from  the  main  tract.  It  is  unnec- 
essary to  review  the  testimony  in  detail,  but  sufficient  to  say  that, 
in  our  opinion,  the  verdict  is  not  palpably  against  it. 

Judgment  affirmed. 


OWINGS  v.  HILL,  &c. 

(Filed  October  18,  1887— Not  to  be  reported.) 

Construction  of  deed— A  father  conveyed  land  to  his  children,  naraing 
theui,  reserving  a  life  estate  to  himself.  The  conveyance  provided  as  to  his 
daughter  H.  t-hafc  she  should  enjoy  the  portion  eriven  to  her  dui'ing  her  life 
aod  at  her  death  her  portion  should  go  to  her  children.  The  land  was  after- 
ward divided  and  conveyances  a^rain  made  l\v  the  grantor  to  his  children  for 
their  several  interests,  the  conveyance  to  his  daughter  H.  conferring  upon 
her  the  power  of  alienation,  provided  she  investt'd  the  proceeds  in  other  land 
to  lie  held  in  the  same  way.  Held— That  the  first  conveyance  invested  the 
children  of  H.  with  the  fee  after  carving  out  the  two  life  estates,  and  Jhe 

grantor  had  no  power  after  parting  with  the  title  to  change  the  manner  of 
olding  without  the  consent  of  the  grantees. 

L.  A.  Wood  &  Son  for  appellant. 

W.  H.  Holt  and  H.  L.  Stone  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  l^y  Chief  Justice  Pryor. 

In  the  year  1853  David  L.  Jones  conveyed  to  his  five  children 
(naming:  them)  a  tract  of  four  hundred  and  seventy-five  acres  of 
land  lying  in  Montgomery  and  Bath  counties.  By 'the  terms  of 
the  conveyance  the  grantor,  who  at  the  time  was  the  owner  of 
the  fee,  reserved  a  life  estate  to  himself,  remainder  to  his  chil- 
dren, "the  land  to  be  equally  divided  among  them  and  their  heirs 
forever,  with  this  further  limitation  and  restriction,  that  Mrs. 
White  and  Mrs.  Hill  (two  of  his  children)  shall,  during  their 
lives,  have  and  enjoy  the  portion  given  to  each  one,  and  at  their 
death  their  parts  shall  go  to  their  respective  children,  that  is  to 
say,  the  children  of  Mrs.  White  at  her  death  to  have  her  part, 
and  the  children  of  Mrs.  Hill  at  her  death  to  have  her  part, "  etc. 

This  conveyance  was  properly  executed  and  admitted  to  record. 
Subsequently,  in  the  year  1859,  the  grantor  or  the  parties  in  in- 
terest had  their  land  divided,  and  conveyances  were  again  made 
by  the  grantor  to  his  children  for  their  several  interests,  with  the 
power  of  alienation  conferred  on  Mrs.  Hill  of  her  interest  pro- 
vided she  invested  the  proceeds  in  other  land  to  be  held  in  the 
same  way. 

Mrs.  Hill  and  her  husband  sold  that  part  of  the  land  allotted  to 
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her  to  John  M.  Jones,  one  of  the  children,  after  the  conveyance 
of  1869,  and  made  him  a  deed.  Jones,  the  purchaser,  failed  in 
business,  and  made  an  assignment  for  the  benefit  of  his  creditors. 
The  appellant,  Owings,  at  the  decretal  sale  of  this  land  to  pay 
debts  under  the  assignment,  purchased  the  land  for  greatly  less 
than  its  value. 

Mrs?.  Hill  died  in  the  year  1878,  and  these  appellees,  her  children, 
claiming  to  own  the  fee  after  her  death,  brought  this  action  to 
recover  the  land  insisting  that  their  mother  had  only  a  life  es- 
tate. The  court  below  so  adjudged,  and  hence  this  appeal.  It  is 
argued  by  counsel  for  the  appellant  that  Mrs.  Hill  was  invested 
"with  the  fee,  and  that  the  attempt  to  create  a  fee  in  the  children 
passed  to  them  no  title.  Such  a  view  of  the  case  is  not  sustained 
oy  the  record. 

There  was  l^y  the  express  language  of  thp  conveyance  a  life 
estate  retained  for  the  use  and  enjoyment  of  the  grantor,  who 
was  then  in  possession,  and  in  the  remainder,  after  tlie  termination 
of  his  life  etate,  his  daughter.  Mr.  Hill,  took  an  etate  for  life, 
with  the  fee  in  the  children.  In  fact  the  fee  passed  to  the  chil- 
dren subject  to  thf^  life  etate  of  their  grandfather  and  that  of  their 
mother.  Two  life  estates,  the  one  to  succeed  the  other,  were  carved 
out  of  the  fee  with  the  abolute  title  in  the  children  bv  the  deed 
of  18oS. 

Th*^  grantor  had  no  power  after  parting  with  the  title  to  change 
the  manner  of  holding  without  the  consent  of  the  grantees.  He 
had  parted  with  his  title  and  could  make  no  subsequent  limitations 
or  restrictions  on  the  rights  of  those  in  remainder  without  their 
consent.  These  parties  who  purchased  from  Mr.  Hill  were  aware  of 
the  defect  in  the  title,  or  had  been  told  that  the  title  was  not 
good.  They  purchased  with  their  eyes  open,  and  with  both  deeds 
of  record  in  the  proper  office.  The  title  was  understood  by  nearly 
every  one  conversant  with  the  land  to  be  defective,  both  before 
the  sale  and  at  the  time  the  sale  was  made,  and  Owings,  the  pur- 
chaser, was  told  that  Hill's  children  claimed  the  land,  and  if  he 
purchased  the  result  would  be  a  lawsuit.  Tlie  chancellor  below 
has  released  the  appellant,  Owings,  from  his  purchase,  and  can- 
celed his  bonds  for  the  purchase  money,  requiring  the  assignee 
of  Jones  to  refund  the  purchase  money'paid.  We  perceive  no  ob- 
jection to  that  judgment,  and  the  same  is  now  affirmed. 

Judge  Holt  not  sitting. 


BENT  V.  MAUPIN,  &c. 
(Filed  October  20,  1S87.) 

1.  Motions— The  plnintiflf  in  a  prooeedlnj?  hy  motion,  hftvlnjar  filed  the  no- 
tice duly  served  on  the  defendant,  may,  on  the  d«y  specified  thereltj,  either 
make  the  motion  in  open  court  and  cause  it  lie  entered  of  record  or  cause  it 
to  be  placed  on  the  motion  docket,  and  whether  lie  takes  one  cnnrHe  or  the 
other  the  motion  is  to  be  considered  as  regularly  pending  in  court,  and,  like 
•an  action,  may  be  continued  without  setting  it  for  hearing  on  any  particu- 
lar day  of  the  ensuing  term.  Nor  can  the  failure  of  thf*  clerk  to  enter  it  on 
the  docket  of  the  next  term  deprive  the  plaintiff  of  the  right  to  call  it  up 
and  have  it  tried. 

2.  Execution  sales— By  statute  the  purchaser  of  land  under  an  execution, 
though  he  be  the  plaintiff,  may,  in  a  proceeding  by  motion,  have  the  sale 
vet  aside  if,  upon  the  trial  of  such  motion,  it  shall  appear  that  the  defendant 
bad  no  title  to  the  land. 

8.  Same— Limitation— Such  a  proceeding  is  not  barred   if  brought  within 
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a  reasonable  time,  even   if  the  period   of  ten  years,  provided  by  seotion  4^ 
article  8,  chapter  71,  General  Statutes,  does  not  apply. 

The  motion  in  this  oacte  was  not  barred,  although  more  than  two  yearft 
had  elapsed  from  the  date  of  sale  to  the  commencement  of  this  proceeding. 

Cornelisoii  &  Mitchell  for  appellant. 

Lewis  Apperson  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  l)y  Judge  Lewis. 

Appellees,  John  Maupin  and  the  firm  of  Maupin  &  Orear^ 
caused  to  be  duly  executed  on  the  appellant,  Bent,  a  notice  in 
substance  that  November  28,  18H.H,  they  would  move  the  Mont- 
gomery Circuit  Court  to  quash  the  levy  and  return  on  an  execu- 
tion issued  from  the  office  of  the  clerk  of  that  court,  directed  to- 
the  sheriff  of  Carter  county  in  favor  of  Maupin  &  Orear,  and  alsa 
the  venditioni  exponas,  issued  thereon  and  return  on  the  same 
for  the  reason  appellant,  the  defendant  in  the  execution,  had  no 
Interest  whatever  in  the  land  sold  under  said  writs,  but  it  be* 
longed  to  others. 

The  niotion  was  not  decided  at  the  term  it  >vas  made,  but  at  the 
June  term,  IS84,  when  judgment  was  rendered  quashing  and 
setting  aside  the  levy  and  sale  mentioned  in  the  notice. 

Mitchell  &  While,  assignees  of  Maupin  &  Orear,  and  assignors 
of  Joiin  Maupin  havinfi:,  upon  their  own  motion,  been  made  par- 
ties plaintiffs  in  the  proceeding  there  was  thereafter  no  defect  of 
parties  plaintiffs,  and  the  special  demurrer  for  that  cause  waa 
properly  overruled. 

As  appears  from  tlie  bill  of  exceptions  the  defendant  objected 
to  the  consideration  of  the  motion  when  called  up  during  the 
June  term,  1884,  upon  tlie  ground  it  had  not  been  placed  upon  any 
docket,  and  was,  therefore,  to  be  regarded  as  abandoned. 

The  Civil  Code,  section  444,  jjrovides  that  the  service  of  the 
notice  shall  be  regarded  as  the  commencement  of  the  proceeding' 
by  motion.  But  while  sections  318  and  851  require  that  all  ordi- 
nary and  all  equitable  actions  shall  be  entered  respectively  on 
the  common  law  and  on  the  equity  docket  the  language  of  section 
852  \i  that  "on  tht?  motion  docket  may  be  entered  any  motion  re- 
lating to  proceedings  in  court."  And  by  section  447  it  is  pro- 
vided tliat  "unless  the  motion  be  made  or  entered  on  the  motioa 
docket  on  the  day  specified  in  the  notice  it  shall  bo  considered 
as  abandoned." 

It  seems  to  us,  according  to  a  fair  construction  of  the  Code,  the 
plaintitf,  having  filed  the  notice  duly  served  on  the  defendant, 
may  on  the  day  specified  therein  either  make  the  motion  in  open 
court  and  cause  it  to  be  entered  of  record  or  place  it  on  the 
motion  docket,  and  whether  he  takes  one  course  or  the  other  the 
motion  is  to  be  considered  as  regularly  pending  in  court,  and 
like  any  particular  day  of  the  ensuing  term.  Such  construction 
accords  with  the  recognized  practice  in  courts  before  the  adoption 
of  a  Civil  Code.     (Miller  v.  Boyd,  1  Dana,  272.) 

In  this  case  the  iriotion  hav  ng  been  made  in  court  and  noted  on 
the  record  t:he  failure  of  the  clerk  to  enter  it  on  the  docket  of  the 
next  term  did  not  nor  could  deprive  the  plaintiff  of  the  right  ta 
call  it  up  and  have  it  tried. 

The  evidence  in  this  case  shows  that  the  defendant,  Bent« 
neither  had  nor  claimed  to  have  any   interest  in  or   title    to   the 
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particular  tract  of  land  levied  on  and  sold  to  satisfy  tiie  judgment 
of  Maiipin  &  Orear  against  hiui.  But  it  is  identified  by  the  descrip- 
tion in  the  return  on  the  execution  as  the  property  of  another 
levied  on  and  sold  by  mistake  of  the  officer  without  direction  of 
the  plainti£fs,  though  they  are  returned  as  tlie  i)urchasers. 

In  such  a  case  the  plaintiflfs,  even  if  they  are  the  purchasers^ 
are  certainly  not  without  remed5^  If  they  are,  then  the  judgment 
stands  satisfied  witliout  the  debtor  having  paid  anything  or  the 
creditor  having  received  anything. 

But  in  order  to  apply  the  remedy  the  proceedings  undei  the  ex- 
ecution must  be  quashed  or  set  aside,  for  while  they  remain  in 
force  the  creditor  as  well  as  the  debtor  is  bound  by  them. 

It  seems  to  us,  therefore,  the  only  question  is  as  to  the  form  of 
remedy,  for  we  have  not  found  any  case  decided  by  this  court 
where  it  has  been  held  the  purchaser,  under  circumstances  like 
these  before  us,  is  wholly  witliout  remedy. 

In  the  case  of  Edrington  v.  Harper,  5  J.  J.  M.,  292,  referred  to. 
by  counsel,  a  fieri  facias  was  levied  at  the  request  of  the  defendant 
oh  a  tract  of  land  which  he  claimed,  and  for  which  he  exhibited 
a  deed  as  evidence  of  his  title.  And  upon  the  ai)peal  from  the 
judgment  quashing  the  sale  on  account  of  alleged  defect  of  title, 
it  was  held  tl\at  fact  alone  would  not  invalidate  the  sale  nor  the 
sale  bond  so  as  to  justify  a  quashal  of  them,  or  either  of  them,  on 
moiton  for  the  reason  that  title  to  land  can  not  be  thus  inci- 
dentially  tried  nor  the  right  of  the  creditor  thus  irregularly  de- 
layed or  embarrasse.  It  was  not,  however,  there  decided  either 
that  the  purchaser  was  wholly  without  remedy  or  the  debtor  uncon- 
ditionally discharged  from  his  indebtedness.  Moreover  the  issue 
in  that  case  was  between  the  purchaser  and  plaintiff  in  the  exe- 
cution. Here  it  is  between  the  plaintiff,  who  purchased  the  land, 
and  the  «lefendant,  who  does  not  claim  to  have  any  title  to  it. 

In  Brummel  v.  Hurt,  H  J.  J.  M.,  709,  the  contest  was  between 
the  purchaser  and  plaintiff  in  the  execution  who,  by  express, 
order,  directed  poreprty  sold  to  satisfy  his  execuiton,  which  was 
not  liable  to  sale  not  belonging  to  the  defendant.  There  it  was 
held  the  plaintifl:  >v{is  responsible  to  the  bona  fide  purchaser. 
But  said  the  court :  "When  the  purchaser  shall  be  relieved  the 
creditor  will  not  be  remediless.  He  may  get  clear  of  the  effect 
of  the  return  on  the  execution  by  motion  to  quash  or  amend  the 
return,  or  otherwise,  by  scire  facias'' 

In  Sanders  v.  Hamilton,  3  Dana,  550,  it  was  held  that  the  plaii.- 
tiff  in  th*  execution,  who  was  instrumental  in  causing  tht;  prop- 
erty of  a  stranger  to  be  sold  and  consequently  liable  to  tiie  inno- 
cent purchaser  for  the  consideration  paid,  might  relieve  himself 
by  moving  the  court  to  quash  the  return  on  the  execution.  And 
the  same  practice  was  in  I)e  Wolf  v.  Mallet t,  3  Dana,  214,  held  to. 
be  proper  and  allowable. 

In  the  case  of  Newman  v.  Hazelrigg,  1  Bush,  412,  the  following 
language  was  used:  "The  right  of  tlie  plaintiff  in  an  execution, 
which  nas  been  returned  satisfied,  to  have  the  return  quashed  so 
that  another  execution  may  be  issued  when  the  return  has  beer> 
made  without  any  satisfaction  in  fact  to  the  plaintiff,  has  been  re- 
peatedly recognized  by  this  court." 

In  that  case,after  the  sale  of  land  of  the  debtor  under  execution, 
plaintiff  being  the  purchaser,  the  same  was,  in  an  action  by  other 
creditors,  adjudged  subject  to  sale  under  what  is  known  as  the 
act  of  1856,  1  R.  S.,  653,  whereby  the  plaintiff  in  the  executioix 
Jest  the  benefit  of  his  purchase,  and  thereafter  having  moved  t(^ 
quash  and  set  aside  the  sheriff's  return  of  sale  it  was  done.     The. 
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ruling  in  thafc  case  was  similar  to  what  had  been  decided  in  an- 
other case  at  the  same  term  of  court  and  to  the  decision  in  the 
subsequent  case  of  Tucker  v.  Fogle,  7  Bush,  290.  But  it  seems  to 
us  the  proceeding  had  in  this  case  and  the  judgment  of  the  lower 
H?ourt  are  authorized  by  article  12,  chapter  38,  General  Statutes. 
By  section  9  of  that  article  it  is  provided  that  the  purchaser  of 
land  sold  under  execution  and  not  redeemed  shall  have  the  right, 
after  obtaining  a  conveyance  therefor,  to  enter  a  motion  on  the 
docket  of  the  circuit  court  for  judgment  for  the  possession  of  the 
land,  tlie  proceeding  on  said  motion  to  be  the  same  as  under 
chapter  6,  title  10,  Civil  Code,  and  section  10,  same  article,  pro- 
vides that  "if  upon  the  trial  of  such  motion  it  shall  appear  that 
the  defendant  had  no  title  to  said  land  when  sold  under  execution 
the  court  shall  have  the  power  to  set  aside  and  quash  the  return 
•of  the  ofirtcer,  and  award  execution  for  tlie  debt  as  if  no  sale  had 
been  made." 

It  thus  appears  that  by  statute  the  purchaser,  though  he  be  the 
plaintiff,  may  in  a  proceeding  by  motion  liave  a  sale  of  land  un- 
<ler  execution  set  aside  if  upon  the  trial  of  such  motion  it  shall 
appear  tlie  defendant  had  no  title  to  the  land,  and,  therefore,  it 
may  be  regarded  as  settled  that  by  statute  the  purchaser  of  land 
under  execution  not  only  has  his  remedy  against  the  debtor,  who 
may  not  have  title  to  tlVe  land  sold,  but' he  may  proceed  by  mo- 
tion and  upon  the  trial  of  the  motion  the  question  of  title  may  be 
determined. 

Article  15,  chapter  38,  General  Statutes,  relates  to  sales  made 
under  execution  by  fraud,  covin  and  collusion,  and  article  17  re- 
lates to  the  duties  and  liabilities  of  certain  officers  therein  refer- 
red to,  and  consequently  neitlur  ppyjlics  in  dctei mining  whether 
the  motion  in  this  case  was  barred  by  limitation. 

It  appears  that  more  than  two  years  elapsed  from  the  date  of 
sale  in  this  case  to  the  commencement  of  the  proceeding,  but  as 
there  is  no  statute  fixing  such  limitation  it  is  sufficient  if,  as  held 
by  this  court  in  Davis  v.  Loong,  4  Bush,  574,  it  is  brought  within 
a  reasonable  time,  even  if  the  period  of  ten  years,  provided  by 
section  9,  article  3,  chapter  71.  (Tcneral  Statutes,  does  not   apply. 

We  are,  however,  satisfied  the  proceeding  was  not  barrde  by 
time,  and  perceiving  no  error  the  judgment  of  the  lower  court  is 
oafHrmed. 

Judge  Holt  not  sitting. 


SALE  V.  THORNBERRY. 

(Filed  October  20,  1887.) 

Construction  of  devie —  Trusts— A  testator  devised  real  estate  to  his 
^vidow  in  fee  simple,  addinpr  these  words:  "I  only  make  this  request  of  her, 
-and  only  as  a  request,  for  1  feel  that  lier  own  kind  heart  and  good  judffmeDt 
will  prompt  ber  to  do  so  without,  viz.  :  That  in  the  event  she  should  marry 
Again  she  will  see  that  the  interests  of  our  children  in  said  property  are  pro- 
tected." Held— That  the  widow  takes  an  nhsohitu  estate  in  the  land,  and 
tioes  not  hold  It  in  trust  for  herself  and  children.  If  the  extent  of  the  in- 
terpst  nf  the  children  had  been  fixed  l>y  the  provisions  of  the  will  a  trust 
4niffht  arise  for  their  benefit. 

Jas.  S.  Pirtle  for  appellant. 

G.  A.  Winston  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

John  J.  Thornberry,  of  the  city  of  Louisville,  departed  this  life 
some  years  since  leaving  a  last  will  and  testament  and  his  widow 
and  two  children  surviving  him.  After  making  certain  specific 
devises  to  his  children  he  devised  all  the  balance  of  his  estate  to 
bis  wife  in  the  following  manner:  "All  the  rest  and  residue  of 
my  estate,  both  real,  personal  and  mixed,  I  give  and  bequeath 
unto  my  beloved  wife,  Lutie  Thornberry,  in  her  own  right  in  fee 
simple.  T  only  make  this  request  of  her,  and  only  as  a  request, 
for  I  feel  thtit  her  own  kind  heart  and  good  judgment  will  prompt 
her  to  do  so,  without,  viz;  that  in  the  event  she  should  marry 
again  she  will  see  that  the  interests  of  our  children  in  said  prop- 
erty are  protected." 

The  devisor  at  the  time  of  his  death  was  somewhat  involved  in 
debt  and  left  nothing  but  real  estate,  the  income  of  whicli  was 
not  sufficient  to  maintain  his  wife  and    children. 

The  appellee,  Mrs.  Thornljerry,  still  remains  his  widow,  and  the 
two  children  am  now  living  and  parties  to  this  appeal.  After 
the  death  of  her  husband  the  wMdow,  with  a  view'  of  economizing 
her  means  and  to  provide  for  her  children,  sold  some  of  the  real 
estate  that  she  might  invest  the  proceeds  in  other  property  more 
suitable  to  her  condition  and  pecuniary  necessities.  The  tes- 
tator owned  some  land  in  .lefferson  county,  the  subject  of  this 
controversy,  that  his  \vidow  sold  by  title  bond  to  the  appellant, 
Clarence  Sale,  who  declined  to  comply  with  his  contract  on  the^ 
ground  that  by  th^  terms  of  the  will  of  the  testator  the  testator's 
two  infant  children  have  an  interest  in  the  realty  sold  liim  by 
the  widow. 

The  question  is  raised  by  counsel  for  appellant  (the  purchaser) 
that  by  thcusixth  devise  of  the  will,  already  set  forth,  the  wife 
does  not  take  a  fee  simple  estate  in  the  land,  but  holds  it  in  trust 
for  herself  and  children.  If  the  request  made  of  the  wife  in  this 
case  is  to  be  regarded  as  a  command  there  would  be  but  little 
doubt  left  as  tothe  intention  of  tlie  testator,  or  if  the  extent  of 
the  interest  of  the  children  had  been  fixed  by  the  provisions  of 
the  will  a  trust  might  arise  for  their  benefit.  If  the  testator  had 
said:  In  the  event  of  your  marriage  J  request  tluit  you  convey  to 
our  children  two-thirds  of  tlie  estate,  the  chancellor,  looking  to 
the  eirtire  contents  of  the  will,  would  necessarily  adjudge  that 
the  plain  intention  of  the  testator  was  to  vest  liis*  children  with 
an  interest  upon  the  marriage  of  his  widow.  Tlie  t(»stator  was  a 
lawyer  and  in  such  a  pecuniary  condition  at  his  death  as  re 
quired  some  disposition  to  be  made  of  his  property  or  a  ])art  of  it 
and  a  change  from  the  then  mode  of  livinji  by  his  family  to  one 
less  expensive.  He  knew  tlie  wants  of  his  family,  and  in  this 
condition,  liavinp  the  greatest  confidence  in  iiis  wife  and  know- 
ing her  affection  for  their  offspring,  vested  in  her  the  fee  simple 
title,  with  the  request  simply  that,  as  owner  of  tlie  pro])ertv.  sht» 
would,   if  she  ever  marrird,  look  to  the  interest  of    the   childrt  ik 

He  knew  not  only  the  wants  of  his  family  liut  the  meaning  to 
be  attaclied  to  the  words  fee  simple  and  in  her  own  right,  and 
used  this  expressive  langnajj;*'  so  as  to  leave*  ne)  de)nbt  as  to  liis 
intention,  and  that  was  te)  ve^st  in  his  wife'  the^ibsolute' estate*  te)the\ 
prope»rty  de'vised  1)y  the  sixth  clanse  e)f  his  will.  While  vesting 
in  Ills  wife  the  le-gal  title  does  not  e)f  itself  netjative*  ilic  facr  tliaT 
a  trust  was  inte^ncle-d  te)  be*  create'd,  still  tlie-  ine«re'  r«H|uest  by  (Ik* 
testate)r  that  his  wife  should  loe)k  lo  tiie>  inteTests  of  tlu'  childnii 
in  the  e»state  upon  a  ci»rtain  ce)ntingoncy  will  not  di'fe'at  the*  phun 
purpe)se  e>f  the*  testator  to  vest  in  his  wifi*  the'  f«i*  siinj)l«'  tith*  to 
his  lands.     Such  a  title  eonfiTs    upon  Iie'r    tiie    absolute^  pnqxMty. 
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»ncl  the  purchaser  was  properly  compelled  to  accept  the  convey- 
ance. The  confidence  of  the  husband  in  his  wife  seems  not  to 
have  been  misplaced.  She  has  not  disrep^arded  the  request  of  the 
husband  nor  failed  to  provide  for  tlie  welfare  of  the  children  in 
•discharge  of  a  duty  imposed  upon  her  by  reason  only  of  the  re- 
lation oi  parent  and  children.  The  chancellor,  if  disposed  to  ad- 
judge that -a  trust  was  created,  would  have  much  difficulty  in  de- 
termining its  character  and  the  extent  of  the  holding  by  the 
mother  and  her  children,  and  in  its  execution  would  necessarily 
speculate  as  to  the  intention  of  the  testator  in  that  regard.  We 
have  been  referred  to  the  case  of  Bohon  v.  Barrett's  Ex'or, 
79  Ky.,  887,  as  bearing  upon  this  question,  and  as  conclu- 
sive of  the  case  being  considered.  There  is  a  manifest  distinc- 
tion between  the  cases,  and  while  the  devise  to  Thomas  L.  Bar- 
rett was  absolute  and  the  request  made  not  as  a  condition  upon 
which  he  was  to  take  the  estate,  still  it  is  plain,  from  the  reading 
of  the  entire  instrument,  that  Tillie  Barrett  was  devised  ten 
thousand  dollars,  to  be  paid  her  at  the  discretion  of  the  trustee. 
In  that  case,  although  it  was  insisted  that  ;i  devise  was  made  ab- 
solute and  unconditional,  the  testator,  in  the  first  clause  of  the 
will,  directs  the  executor,  who  was  claimed  to  be  the  sole  devisee, 
to  consult  with  A.  ,1.  Wood  and  W^m.  I.  Wood  as  to  selling  his 
real  estate,  and  require  Tillie  Barrett  to  remain  with  his  brother, 
to* be  governed  by  his  advice  and  counsel;  not  to  marry  without 
his  consent;  to  render  unto  him  the  most  implicit  obedience,  and 
when  this  is  done  he  is  requested  to  give  her  ten  thousand  dol- 
lars on  such  terms  as  he  may  think  her  interest  requires,  but 
this  is  left  to  his  discretion,  but  not  to  be  legally  binding  on  him 
in  a  court  of  equity  or  elsewhere,  but  left  to  his  sense  of  ri^ht 
and  discretion,  "he  being  fully  advised  of  my  wishes  concerning 
the  said  Tillie  and  also  concerning  the  said  sum  of  ten  thousand 
tlollars." 

In  that  case  the  sum  devised  to  Tillie  Barrett  was  fixed  and  de- 
finite, viz. .  ten  thousand  dollars,  and  the  testator  intending  to 
^ive  to  her  this  sum  of  money  also  desired  to  place  such  re- 
straints upon  the  young  girl  as  would  cause  her  to  live  with  and 
be  educated  in  the  family  of  his  brother,  and  while  imposing 
such  conditions  as  would  conduce  to  show  a  mere  request  to  a 
brother  to  give  this  sum  at  his  discretion,  he  says  in  effect:  You 
know  why  these  restraints  on  the  young  girl  and  the  conditions 
5is  to  the  gift  are  inserted  in  the  will  by  tlie  use  of  the  following 
language:  "He  (my  brother),  being  fully  advised  of  my  wishes 
concerning  the  said  Tillie,  and  also  concerning  the  said  sum  of 
ten  thousand  dollars,  which  I  request  him  to  use  for  her  benefit 
on  the  conditions  aforesaid."  On  tlie  performance  of  the  con- 
•ditions  expressed  in  Barrett's  will  Tillie  was  to  have  this  sum 
of  money,  and  having  complied  fully  with  the  wishes  of  the  tes- 
tator there  was  no  reason  for  withholding  the  devise.  In  the 
present  case  no  such  trust  arises,  and  the  children  must  look  alone, 
as  the  testator  expresses  it,  "to  the  kind  heart  and  good  judg- 
ment" of  an  affectionate  mother  in  securing  to  them  an  interest 
in  the  property  acquired  ])y  her  under  the  will  of  their  father. 

Judgment  affirmed. 


(COMMONWEALTH  v.  WICKER. 

(Filed  October  20,  1887- Nt)t  to  be  reported.) 

In  an  indictment  under  the  statute  for  feloniously  breaking  into  an  out- 
house and  feloniously  taking;  therefrom  articles  of  value,  it  is  not  necessary, 
after  alleging  the  name  of  the  owner  of  the  house  broken  into,  to  allege  the 
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name  of  the  owner  of  the  property  taken  therefrom,  or  to  further  negative 
the  fact  of  ownership  in  the  defendant:  nor  is  it  neoessary  to  allege  that  the 
property  was  taken  without  the  owner's  consent,  and  with  the  intention 
\ipon  the  part  of  the  defendant  to  convert  it  to  his  own  use 

The  indictment  in  this  case  charged  that  the  defendants  did  feloniously 
break  "into  an  outhouse,  viz:  A  henhouse  belonging  to  and  used  by  R.  E. 
Youn^  in  connection  with  his  dwelling  house,  and  that  they  did  feloniously 
take  therefrom  articles  of  value,  viz:  four  chickens  of  the  value  of  II." 
field— That  the  indictment  was  su£Scieut. 

P.  W.  Hardin  and  Finley  Shuck  for  appellant. 

J.  R.  Thomas  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  4th  section  of  article  5  of  chapter  29,  General,  Statutes,  pro- 
vides that  if  any  one  shall  feloniously  take  goods  or  chattels  of 
value  from  a  church,  schoolhouse,  courthouse,  etc.,  or  shall  rob 
»ny  person  in  his  dwelling  house  or  place,  or  in  any  booth  or  tent, 
in  a  fair  or  market,  he,  his  wife,  children  or  servants  or  other 
person  being  within,  *'or  shall  feloniously  break  any  dwelling 
bouse  or  any  part  thereof,  or  any  outhouse  belonging  to  or  used 
with  any  dwelling  house,  and  feloniously  take  away  anything  of 
value,  although  the  owner  or  any  person  may  not  be  there,  he 
shall  be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  ten  years.'* 

An  indictment  was  returned  by  the  grand  jury  of  Marion 
<50unt.y  against  several  parties  under  the  clause  of  this  statute, 
charging  them  with  feloniously  breaking  into  an  outhouse  or  a 
henhouse  belonging  to  and  used  by  R.  E.  Young  in  connection 
with  his  dwelling  house,  "and  that  they  did  feloniously  take 
therefrom  articles  of  value,  viz.,  four  chickens, of  the  value  of  one 
dollar,  contrary  to  the  form  of  the  statute.'' 

The  court  below  held  that  the  facts  stated  in  the  indictment 
tjonstituted  no  offense,  and  instructed  tlie  jury  to  find  the  defend- 
ants not  guilty, and  the  case  has  been  brought  to  this  court  i)y  the 
attorney  for  tlie  State  that  the  question  as  to  the  validity  of  the 
indictment  may  be  determined.  The  offense  charged  is  purely 
statutory,  and' to  make  it  complete  there  must  be  a  felonious 
breaking  of  the  outl.ouse  and  a  felonious  takinj?  therefrom  of  ar- 
ticles of  value,  the  property  taken  to  be  described  in  general  terms 
that  the  accused  may  know  the  nature  of  the  charge  against  him. 

The  felonious  breaking  of  the  outhouse  of  Young  is  sufficiently 
averred,  but  it  is  insisted,  or  was  adjudged  by  tlie  court  below  that 
the  facts  showing  the  felonious  taking  of  the  property  must  be 
specifically  set  forth,  viz.:  That  Young  or  some  other  person  was 
the  owner  and  the  property  was  taken  without  his  constant  and 
with  the  purpose  on  tlie  part  of  the  accused  to  appropriate  it  to 
his  own  use. 

Such  facts  if  stated  would  make  tlie  indictment  good  as  an  in- 
dictment for  larceny,  and  if  tlie  statute  had  provided  that  if  the 
party  should  be  guilty  of  larceny  when  feloniously  !)reaking  and 
entering  the  d\velling\)r  outhouse,  by  taking  goods  therefrom,  then 
as  larceny  is  a  common  law  offense  it  should  lie  defined  or  essen- 
tial facts' necessary  to  constitute  larceny  should  tie  s])ecifically 
pleaded,  and  not  left  to  the  mere  conclusion  of  the  ])leader. 
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By  the  common  law  rule,  says  Mr.  Wharton,  it  is  sufficient  to 
frame  the  indictment  in  the  words  of  the  statute  in  all  cases  where 
the  statute  so  far  indicates  the  offense  that  the  offender  has  proper 
notice  from  the  mere  adoption  of  the  statutory  terms  what  the 
offense  he  is  to  be  tried  for  really  is.  (Wharton's  Criminal  Plead- 
inj<,  8th  edition,  page  220;  Davis  v.  Commonwealth,  13  Bush,  818. > 

In  this  case  the  felonious  breaking  into  the  outliouse  of  Young^ 
being  alleged,  the  averment  that  tlie  accused  at  the  time  felon* 
iously  took  therefrom  the  four  chickens,  of  tlie  value  of  one  dollar, 
constitutes  the  statutory  offense,  and  it  was  unnecessary  to  aver 
that  Young  was  the  owner  or  that  the  accused  took  the  chickens 
witli  tlie  purpose  of  converting  them  to  his  own  use.  An  aver* 
ment  of  the  felonious  taking,  in  connection  with  the  felonioua 
breaking  of  the  dwelling  of  the  party  nan)rd,  is  a  sufficient  notice 
to  the  accused  of  the  charge  made  against  liim. 

The  felonious  taking  necessarily  implies  the  evil  intent,  and  it 
was  not  necessary,  after  alleging  that  Young  was  the  owner  of  the 
house,  to  give  the  name  of  tlie  owner  of  the  property  taken  at  the 
time  of  the  felonious  breaking,  for  that  was  Immaterial,  nor  was 
it  necessary,  in  order  to  make  the  indictment  good,  to  negative  the 
fact  of  ownership  in  the  party  charged  with  the  felony.  This 
had  already  been  done  by  the  averment  of  the  felonious  breakingf 
into  the  outhouse  of  Young  and  the  felonious  taking  therefrom 
of  the  property  mentioned  in  the  indictment. 

Tn  our  opinion  the  indictment  wjis  good.  No  reversal  of  the 
judgment  can  be  had  as  the  accused  stands  acquitted.  The  clerk 
will  certify  the  opinion  to  the  court  below. 


NKWTON  V.  CAUSON. 

(Filed  October  20,  1S8T— Not  to  be  reported.) 

Res  Judlctttf-i-Ijiuncntions— Instructions— In  an  action  upon  a  note  one  of 
two  sureties  pleaded  limitation.  The  plain tilT  replied  that  the  surety  prom 
ised  to  confess  judgment  and  that  relyiUR  upon  that  promise  he  failed  to 
issue  summons  upon  the  petition,  which  was  field  in  time.  I'pon  a  former 
appeal  this  court  held  that  if  the  promise  to  coufess  judgment  was  made, 
the  time  between  the  making  of  the  proniise  and  the  refusal  of  the  surety 
to  comply  should  be  deducted  from  the  peilod  of  limitation.  X'pon  an 
other  trial  there  was  another  verdict  and  judgment  for  the  defendant  from 
which    this  appeal  is  prosecuted.     Held— 

1.  The  opinion  upon  the  former  appeal  must  be  regarded  as  the  law  of  the 
case. 

2.  The  fact  that  the  ])laintilf  might  have  had  a  summons  issued  after  the 
refusal  of  the  surety  to  confess  judj^ment  so  as  to  have  prevented  the  runnini^ 
of  the  statute  does  not  bar  his  right  of  recovery.  That  question  was  before 
the  court  on  the  former  appeal,  and  considered. 

8.  As  there  was  no  evidence  of  any  condition  annexed  to  the  agw^ement 
alleged  to  have  been  made  l)y  the  surety  pleading  limitation,  it  was  error  to 
instru<!t  the  jury  to  find  for  him  if  they  believe  the  alleged  agreement  was 
made  ui)on  condition  tiial  he  was  not  to  Ix*  bound  by  it  unless  the  other  ob- 
li^-ors  al.so  confessed  judgment. 

4.  It  was  error  to  instruct  the  jury  that  if  the  delay  was  caused  by  any- 
thing else  than  the  plaintitTs  reliance  upon  the  alleged  promi.se  to  confe's.s 
they  must  find  for  defendant,  as  there  was  no  evidence  sustaining  such  a 
view  of  the  issue  rai>»'d. 
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Clark  &  Glider  and  B.  W.  Hines  for  appellant. 
Jas.  A.  Mitchell  for  appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  hy  Chief  Justice  Pryor. 

This  case  hus  J>een  heretofore  decided  by  this  court  and  an 
opinion  rendered  under  which  the  judgfrnent  below  was  reversed. 
That  opinion  must  be  taken  and  regarded  as  tlie  law  of  the  case, 
and  upon  a  careful  consideration  of  the  record  we  find  no  mate- 
rial difference  in  the  facts  now  before  us  and  those  in  the  record 
of  the  former  appeal — in  fact  tlie  case  is  similar  in  every  aspect, 
and  without  stopping  to  discuss  the  legal  questions  already  de- 
termined, and  by  which  the  court  below  is  to  be  guided,  it  is  nec- 
essary to  notit^e  only  the  instructions  given  in  tlie  present  cas  and 
their'application  to  the  facts  proven. 

The  fact  that  tlie  appellant  might  have  had  a  summons  issued 
after  the  refusal  of  the  appellee  to  confess  judgment,  so  as  to  have 
prevented  tlie  running  of  the  statute,  does  not  bar  his  right  of  re- 
covery. That  question  was  before  the  court  on  tlie  former  ap- 
peal and  coi  s.dered. 

This  court.  Iield  that  if  the  agreement  to  confess  judgment  was 
made,  as  alleged  and  proven  by  the  appellant,  the  delay,  or  the 
time  intervening  between  the  promise  and  the  time  of  the  refusal, 
should  not  be  computed  in  determining  the  question  of  the  statu- 
tory bar. 

The  only  question  for  the  jury  to  determine  was:  Had  such  an 
agreement  been  made,  and  if  so  did  the  appellee,  the  surety,  re- 
fuse to  comply  with  his  undertaking?  We  understand  from  the 
pleadings  and'  the  proof  on  the  part  of  the  defendant  that  he  de- 
nies having  made  such  an  agreement,  so  the  issue  was  directly 
made  on  this  point,  and  is  the  only  issue  to  be  tried  by  the  jury. 
It  is  insisted  by  the  appellee  that  if  the  agreement  was  made,  that 
it  was  in  effect  that  all  the  parties  to  the  obligation  should  con- 
fess judgment,  and  the  others  failing  to  enter  their  appearance  ho 
WAS  not  compelled  or  required  to  confess  judgment.  This  de- 
pends upon  the  character  of  the  agreement.  If  the  appellant, 
Newton,  withheld  proceedings  at  the  instance  of  obligors  and  on 
their  promise  to  confess  judgment,  then  it  was  their  duty  to  com- 
ply, and  the  failure  of  one  did  not  absolve  the  other;  but,  on  the 
other  hand,  if  it  was  agreed  that  if  all  did  not  appear,  then  it  re- 
leased the  others  from  a  compliance,  the  refusal  to  comply  by 
one  constituted  a  defense  by  tlie  others.  But  this  view  of  the 
case  is  not  sustained  by  the  testimony  on  either  side,  and  we  only 
allude  to  it  because  of  the  suggestion  of  counsel  and  from  the 
fact  that  the  proof  may  vary  on  the  return  of  the  case. 

The  distinct  issue,  howf'ver.  is  made  by  the  afflrmative  state- 
ments of  the  plaintiff,  that  the  latter  agreed  with  the  plaintiff  if 
he  would  not  sue  on  the  note  until  court  began  and  save  him  fur- 
ther cost  he  would  enter  his  appearance  and  confess  judgment. 
An  amendment  was  offered,  and  directed  to  be  filed  by  the  former 
opinion,  in  which  it  is  alleged  that  the  promise  to  confess  judg- 
ment was  with  the  fraudulent  purpose  of  relieving  the  defendnt 
from  his  liability  as  surety,  ancf  to  enable  him  to  plead  the  statute 
of  limitation. 

There  is  no  evidence  of  any  condition  annexed  to  the  agreement 
said  to  have  been  jnade  by  Carson,  and,  therefore,  the  instruction 
that  appellee  was  not  bound  unless  (Covington  and  Robinson  both 
appeared  and  offered  to  confess  judgment  was  erroneous.  Nor 
was  It  material  that  the  attorney  of  Newton,  the   appellant,  con- 
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eiirred  in  the  contract.  The  contract  was  made,  if  at  all,  with 
Newton,  and  the  attorney  had  no  power  to  give  the  indulgence 
or  make  such  a  contract  without  authority  from  Newton,  nor  is 
it  pretended  that  he  made  the  agreement.  Instruction  No.  1  was, 
therefore,  misleading.  It  was  also  error  to  say  to  the  jury  that 
if  the  delay  was  caused  by  anything  else  than  the  alleged  "prom- 
ise to  confess  they  must  And  for  defendant,  or  that  such  reliance 
alone  on  the  promise  must  have  prevented  the  appellant  from 
bringing  his  action.  There  was  no  evidence  sustaining  such  a 
view  of  the  issue  raised.  As  the  record  now  appears  the  ques- 
tion for  the  jury  to  try  from  the  pleadings  and  proof  was  did 
Newton  and  Carson  make  the  agreement  alleged,  and  did  the  ap- 
pellee refuse  to  comply  with  tlie  agreement?  If  so,  the  appellee 
is  liable. 

The  judgment  is  reversed  and  cause  remanded  for   a  new   trial 
in  conformity  with  this  opinion. 


SOUTH  V.  THE  COMMISSIONERS  OF  THE  SINKING 
FUND,    &c. 

(Filed  October  20,  1S87.) 

1  While  proceedings  for  the  removal  of  an  oflficer  for  cause  belong  properly 
to  the  judicial  power  of  the  State,  unl^ps  its  ConstiMitiou  or  laws  provide 
otherwise,  yet  when  the  legislature  creates  an  office  it  may  refer  the  power 
of  removal  to  the  governor  or  other  tribunal  not  judicial. 

2.  The  commissioners  of  the  sinking  fund  have  the  power  to  remove  the 
warden  of  the  penitentiary  without  trial,  in  their  discretion,  and  their  action 
is  not  subject  to  judicial  investigation;  and  while  the  legislature  has  re- 
served to  itself  revisory  power  over  the  action  of  the  commissioners  in  thia 
matter,  their  order  of  removal  takes  effect  at  once,  and  does  not  operate 
merely  as  a  susi>ension  of  the  warden  pending  the  action  of  the  legislature. 
The  removed  warden,  therefore,  has  no  right  to  retain  possession  of  the  prop- 
erty set  apart  by  the  legislature  for  the  use  of  the  warden  and  his  family. 

Wm.  Lindsay  for  appellant. 

A.  Duval  1  and  P.  W.  Hardin  for  appellees. 

Appeal  from  Franklin  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant.  South,  was  duly  elected  warden  of  the  peniten- 
tiary for  the  term  ending  March  1,  188S.  The  commissioners  of 
the  sinking  fund,  on  September  16,  1884,  entered  an  order  for  his 
removal.  This  action  was  brought  against  him  on  April  10,  \S8o, 
for  the  possession  of  the  dwelling  in  which  the  warden  is  re- 
quired by  the  statute  to  reside,  and  tlie  validity  as  well  as  the 
effect  of  tlie  action  of  the  commissioners  of  the  sinking  fund  is 
involved.     Th"  law  provides: 

*•§  1.  The  commissioners  of  the  sinking  fund  shall  hereafter  be 
ex-oflicio  directors  of  the  Kentucky  y)enitentiary.  and  shall  per- 
form the  duties  hereinafter  prescribed  for  them  in  this  a'ct. 

**^  2.  That  a  warden  of  the  penitentiary  shall  be  elected  by 
joint  ballot  of  the  two  houses  of  the  general  assembly,  who  shafl 
hold  his  office  for  the  term  of  four  years,  ccmimencing  on  the  first 
day  of  March  of  the  year  of  his  election,  subject  to  the  provisions 
of  this  act,  provided  that  the  warden  elected  by  the  present  gen- 
eral assembly  shall  qualify  immediately  after*  his  election  and 
shall  hold  his  office  until  March  1,  1884;  also  subject   to   the   pro- 
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visions  of  this  ac<:.  The  general  assembly  next  precedivig  the  ex- 
piration of  the  term  of  office  of  any  warden  so  elected  shall  elect 
nls  successor.  If  a  vacancy  should  occur  at  any  time  when  the 
general  assembly  is  not  in  session  it  shall  be  the  duty  of  the  said 
'Commissioners  to  fill  <he  same  by  the  appointment  of  a  suitable 
person  to  discharge  the  duties  of  the  office  until  the  next  ensuing 
meeting  of  the  general  assembly,  and  until  the  general  assembly, 
by  a  regular  election,  as  above  provided,  has  elected  a  person  to 
fill  the  vacancy  for  the  remainder  of  the  term.  The  said  eommis- 
>?ioners  shall  have  power  in  their  discretion  to  remove  any  war- 
^ien,  and  they  .shall  communicate  the  fact,  with  the  grounds  upon 
which  the  removal  was  made,  to  the  next  succeeding  general 
assembly  within  ten  days  after  its  organization.  If  the  general 
^issembly  fail  or  refuse  to  concur  in  the  said  removal  within 
twenty  days  after  the  fact  of  removal  is  communicated  to  it,  then 
it  shall  be  the  duty  of  said  commissioners  to  re-instate  s»id  war- 
<len.''  *  ♦  ♦  Tlie  statute  also  provides  that  it  shall  be  the  duty 
of  the  commissioners  to  appoint  a  deputy  warden  whenever  they 
may  deem  it  necessary;  also  that  "the  warden  shall  reside  in  the 
dwelling  near  the  prison,  belonging  to  the  State,  and  now  oc- 
<*upied  by  the  fiimil>  of  the  late  keeper,  and  shall  have  the  same 
.  Avith  its  appurtenances  free  of  rent,"  and  that  he  shall  execute 
«  covenant  to  the  Commonwealth  providing,  inter  alia,  that  he 
*' shall  faithfully  account  for  all  the  property  in  his  hands  or  un- 
<\eT  his  control  belonging  to  the  State  when  he  ceases  to  be  war- 
<len,  or  is  required  to  do  so  by  said  commissioners.'' 

The  appellant  contends,  first,  that  the  order  of  the  commission- 
^•rs  was  merely  interlocutory;  that  it  operated  merely  as  a  sus- 
pension of  him  as  warden  and  not  as  a  removal  from  the  time  it 
was  made  until  the  legislature  should  either  fail  or  refuse,  within 
the  time  fixed  by  law,  to  concur  in  it;  that  in  the  interim  he  was 
>;till  warden  entitled  to  the  emoluments  of  the  place,  but  without 
the  power  to  exercise  the  functions  of  the  office;  and,  second  if 
this  were  not  so,  tiiat,  having  been  elected  warden  and  having, 
therefore,  a  right  to  the  office,  the  commissioners  had  no  such 
discretion  under  the  law  as  authorized  them  to  remove  liim  with- 
t)ut  notice,  the  preferment  of  charges  and  a  trial,  and  while  a 
vourt  should  not  interfere  with  the  exercise  of  a  discretion,  yet 
if  legally  exercised  it  will  not  assist  in  making  it  effective.  ^ 

The  office  in  question  is  not  a  constitutional  one.  It  is  the'crea- 
ture  of  the  legislature,  and  subject  to  its  will. 

Proceedings  for  the  removal  of  an  officer  for  cause  belong  prop- 
f^rly  to  the  judicial  power  of  the  State  unless  its  Constitution  or 
laws  provide  otherwise. 

Where,  however,  the  legislature  creates  an  office  it  undoubtedly 
may  refer  the  power  of  removal  to  the  governor  or  other  tribunal 
not  judicial.     (Page  v.  Hardin,  8  B.  Monroe,  648.) 

If  the  office  of  warden  is,  under  the  law,  held  sul)ject  to  the 
judgment  of  the  commissioners  of  the  sinking  fund,  then  he  can 
not  complain  although  his  removal  may  in  fact  be  without  proper 
<'ause.  Whether  they  have  this  power  he  may,  as  the  appellant 
is  now  doing,  ask  a  judicial  determination. 

A  right  dependent  upon  the  mere  judgment  of  another  or  a  dis- 
<tretionary  power  cannot  exist  by  its  consent,  and  must  end  at  its 
will. 

Tn  this  instance  the  law  makes  no  provision  for  an  investiga- 
tion. There  is  no  intimation  that  notice  is  to  be  given  to  the 
warden,  or  that  charges  shall  be  preferred,  and  he  be  heard  in 
^lefense. 

No  such  inference-  can  be  drawn  from  anything  contained  in 
the  statute. 
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The  faot  that  it  requires  the  eoimnissioners  to  report  their  ac- 
tion, with  the  grounds  therefor,  to  the  next  general  assembly  does: 
not  so  imply.  This  merely  affords  the  legislature  an  opportunity 
to  revise  the  action  of  its  agent  if  in  its  opinion  the  discretion  it 
has  given  has  not  been  properly  exercised.  It  is  a  power  which 
it  has  reseved  to  itself.  A  case  might  arise  where  the  public  wel- 
fare would  require  immediate  action. 

If  notice,  the  preferment  of  charges  and  a  trial  were  required 
the  matter  miglit  be  protracted  indefinitely  and  the  public  inter- 
est jeop  vrdized. 

It  seems  to  us,  therefore,  that  a  reason  was  presented  to  the  leg- 
islative mind  for  not  requiring  it,  and  that  neither  the  language- 
nor  the  spirit  of  the  law  admits  of  such  an  interpretation. 

It  provides  that  the  warden  shall  *'hold  his  office  *  *  »  sub- 
ject to  the  provisions  of  this  act;"  that  **the  said  commissioners, 
shall  have  power,  in  their  discretion,  to  remove  any  warden,'* 
and  *'if  the  general  assembly  fail  or  refuse  to  concur  in  the  said 
removal  within  twenty  days  after  the  fact  of  removal  is  com- 
municated to  it  then  it  shall  be  the  duty  of  said  commissioner* 
to  re-instate  said  warden." 

The  language  must  be  given  its  ordinary  meaning.  It  is  i)lain» 
Webster  says  that  the  word  *' remove"  means  *'to  move  awajr 
from  the  position  occupied;  to  displace,  as  to  remove  a  build- 
ing, "and  that  "re-instate"  means  ** to  restore  to  a  state  froiu 
which  one  has  been  removed." 

The  legislature  evidently  intended  to  give  the  commissionerK 
of  the  sinking  fund  broad'powers.  Tliey  doubtless  believed  that 
the  welfare  of  the  State  required  it.  They  recognized  the  fact 
that  cases  miglit  arise  where  summary  and  immediate  action 
would  be  highly  necessary;  they,  therefore,  gave  to  the  commis- 
sioners the  power  to  remove  the  warden  in  their  discretion,  but  ti> 
avoid  a  possible  injury  to  the  State  or  to  the  individual  they  re- 
served to  themselves  a  revisory  power. 

As  the  commissioners  had  the  power  of  removal  without  trials 
in  their  discretion,  their  action  is  not  subject  to  judicial  investi- 
gation, and  as  it  for  the  tinje  being  removed,  and  not  merely  sus- 
pended, th(^  warden  in  exercising  the  functions  of  the  office,  ln> 
iad  no  riglit  to  retain  possession  of  the  property. 

Judgment  rtftirmed. 


NORTH'S  ADM  R  v.  KP:NTIJ0KY  CENTRAL  R.  R.  CO. 

(Polled  October  2i),  1887— Not  to  be  reported.) 

1.  The  court  will  not  reverse  because  of  erroneous  instraotioDS  which  do* 
toot  appear  to  have  prejudiced  the  rights  of  the  appellant. 

2.  Special  verdict  in  notion  for  willful  neglect  not  agaiost  the  weight   or 
the  evidence. 

W.  H.  Holt  and  (-ardwell  &  Jackson  for  appellant. 
Breckinridge  &  Shelby  for  appellee. 
Appeal  from  Clark  C-ircuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 
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The  appellant^s  intestate  while  crossing  the  appellee's  road  was 
^struck  and  killed  by  appellee's  locomotive  and  tender. 

In  this  action  the  appellant  claimed  damages  against  the  ap- 
pellee for  said  killing  upon  the  ground  that  the  same  wa»  done 
first,  by  the  negligence  of  the  appellee;  second,  l)y  the  willful  neg- 
ligence of  the  appellee. 

The  appellee  put  in  issue  the  allegations  of  negligence,  *ind  also 
itUeged  that  the  killing  was  the  result  of  the  negligence  of  the 
Appellant's  intestate. 

In  response  to  the  questions  submitted  to  the  jury  they  found, 
first,  that  the  intestate  did  not  use  ordinary  caution  in  placing 
tiim.seli  on  the  appellee's  track;  second,  that  he  knew  that  the 
appellee's  train  freauently  passed  over  the  track  at  the  place  of 
killing  at  irregular  hours;  third,  that  it  was  negligence  in  the  ap- 
pellee's intestate  to  go  upon  the  track  at  that  time— night— and 
place  without  exercising  care  and  diligence  to  ascertain  whether 
^r  not  a  train  was  approacliing;  fourth,  that  he  could  by  the  ex- 
^rci.se  of  ordinary  care  and  .prudence  have  ascertained  whether  or 
not  a  train  was  approaching  at  the  time  he  started  across  the 
track;  fifth,  that  his  death  was  not  the  result  of  tlie  appellee's 
willful  negligence:  sixth,  that  the  noise  from  the  engine  could 
^ave  Ijeen  heaitl  by  appellant's  intestate  at  the  shanly  from  which 
he  started  just  before  he  was  killed;  seventh,  that  the  engine  bell 
was  ringing  and  it  could  have  been  heard  at  the  place  where  the 
intestate  was  killed;  eighth,  that  the  appellee  by  the  exercise  of 
^jrdinary  care  and  diligence  could  not  nave  discovered  tlie  in- 
testate in  time  to  have  avoided  striking  him;  ninth,  that  the 
^leath  of  the  intestate  was  not  the  result  of  the  ordinary  negli- 
gence of  the  appellee. 

TTpon  every  proposition  essential  to  the  appellant's  right  to  re- 
cover for  the  killing  of  his  intestate  tlie  jury  found  the  facts 
flr^inst  him. 

We  can  not  say  that  their  findings,  or  any  of  tliem,  were  against 
the  weight  of  the  evidence.  On  the  contrary  it  is  probable  that 
their  findings  accord  with  the  weight  of  the  evidence. 

It  is  needless  to  enter  into  an  analysis  of  the  instructions.  It 
is  sufficient  to  say  that  some  of  tliose' given  at  the  instance  of  the 
?ippellee  are  erroneous,  but  they  were  not  calculated  to  influence 
the  finding  of  the  jury  to  the  prejudice  of  the  rights  of  the  ap- 
pellant, and  doubltess  they  did  not  prejudice  tiie  finding  of  the 
jury  against  the  rights  of  the  appellant. 

The  judgment  of  tlie  lower  court  is  affirmed. 

Judge  Holt  not  sitting. 


PATTERSON  v.  (.COMMONWEALTH. 

(Filed  November  23,  1887.) 

1.  Reversible  errors— A  jiidffinent  of  conviction  in  a  criminal  prosecution 
t5nn  not  be  reversed  upon  the  ground  that  the  evidence  is  not  sufficient  to 
i^upport  the  verdict. 

3.  Practice— The  right  to  object  to  an  indictment  because  It  was  not  prop- 
■erly  endorsed  and  presented  was  waived  by  failing  to  demur  or  to  move  to 
«et  it  aside. 

3.  Indictment— As  the  order fllinj?  the  indictment  states  that  "the foreman 

«f  the  jrrand  jnry  reported  an  indictment,  a  true  bill."  it  sufficiently  appears 

hat  sections  119  and  121  of  the  Code  were  substantially  complied  with. 
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4.  Practice— As  the  record  states  that  "the  defendaDt  having?  beretofony 
pleaded  not  euiltyof  the  offense  charged  in  the  indictment,  for  his  trial  puts 
himself  upon  his  country,  and  the  attorney  for  the  Commonwealth  like- 
wise," it  is  a  fair  inference  that  the  indictment  was  read,  and  the  defend- 
ant's plea  stated  to  the  jury. 

5.  Competency  of  witnesses— One  who  has  been  convicted  of  a  felony  ia 
competent  to  testify  in  a  judicial  proceeding,  unless  expressly  excluded  by 
section  8,  article  8,  chapter  29,  Genera]  Statutes. 

6.  Repeal  of  statutes— A  provision  of  the  Revised  Sttitutes  omitted  from  the 
General  Statutes  is  treated  as  repealed  where  the  General  Statutes  treat  of 
the  same  subject. 

7.  Extra-judicial  confession— Accomplice  —  Corroborative  evidence —The^ 
law  does  not  authorize  the  court  to  require  other  and  additional  evidencty 
than  proof  of  an  extra  judicial  confession  of  guilt  to  corroborate  the  testi- 
mony of  an  accomplice,  or  other  than  tlie  testimony  of  an  accomplice,  to  ac- 
company proof  of  a  confession.  It  is  for  the  jury  in  either  case  to  say 
whether  the  additional  evidence  does  or  does  not  conduce  to  prove  the  guilt 
or  to  corroborate. 

8.  Verdict— A  verdict  which  finds  the  defendant  "guilty  as  charcred  in  the- 
indiotinent"  is  sufKolent  where  the  indictment  charges  but  a  single  offense. 

9.  Bills  of  exceptions- Where  the  judge  certifies  as  to  his  own  ruling& 
and  exceptions  talcen  during  the  progress  of  the  trial,  his  statement  can  not. 
be  assailed  by  the  affidavits  of  bystanders. 

10.  Instructions— There  cnn  be  no  reversal  for  the  refusal  to  give  an  in- 
struction where  the  stime  idea  is  embodied  in  other  instructioBS  which  wer^ 
given. 

Matt.  O'Doherty,  T.  L.  Martin  and  N.  R.  Harper  for  appellants 

P.  W.  Hardin  and  Aaron  Kohn  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  tlie  eourt  by  Judge  Lewis. 

Appellant  having  been  indicted  jointly  with  Albert  Turner^ 
though  tried  separately,  for  the  murder  of  Jennie  Bowman,  and 
by  the  verdict  of  the  jury  found  guilty  and  his  punishment  fixed 
at  death,  prosecutes  tliis  appeal. 

It  has  been  often  decided  tiiat  tliis  court  has  no  power  to  re- 
verse a  judgment  of  conviction  in  a  criminal  prosecution  upon  tho^ 
ground  the  evidence  is  not  sufficient  to  support  the  verdict.  But 
as  provided  in  section  844,  Criniinal  (/ode,  "a  judgment  of  convic- 
tion shall  be  reversed  for  any  error  of  law  appearing  on  the  record 
when  upon  consideration  of  tlie  whole  case  the  court  is  satisfied 
the  substantial  riglits  of  the  defendant  have  been  prejudiced."* 
We  will,  therefore,  refer  to  the  evidence  no  more  in  detail  than 
is  necessary  to  determine  whether  it  tends  to  establish  the  guilt 
of  the  accused,  and  whether  he  was  tried  and  convicted  according- 
to  law. 

The  crime  with  whicli  he  is  charged  was,  as  appears  from  the- 
evidence,  committed  between  tlie  hours  of  nine  and  ten  o'clock 
of  tlie  forenoon  in  tlie  dwelling  house  of  A.  Y.  Johnson,  situated 
in  a  populous  part  of  the  city  of  Louisville.  The  statements  of 
the  deceased  made  after  she  was  injured,  and  without  objection 
admitted  in  evidence  as  her  dying  declarations  and  other  circum- 
stances proved  on  trial,  make  it  clear  that  the  deed  was  done  by 
two  men.  But  no  one  but  Albert  Turner,  who  had  been  tried  foV 
the  offense  and  pleading  guilty  convicted,  testified  directly  that 
Patterson,  the  accused,  was  one  of  them,  though  there  was  other 
evidence,  some  of  which  will  be  hereafter  referred  to,  tending  U^ 
corroborate  his  testimony. 
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In  behalf  of  the  accused  several  witnesses  t3Stiflecl  to  his  pres- 
ence in  another  and  distant  part  of  the  city  at  or  about  the  time 
as  proved  by  others  the  crime  was  committed.  But  it  was  the 
exclusive  province  of  the  jury  to  decide  as  to  their  credibility  as 
of  all  witnesses  in  the  case,  and  also  whether,  givinjj;full  credence 
to  their  capacity  to  recollect  and  disposition  to  truthfully  testify 
in  regard  to  the  precise  times  and  places  they  saw  him,  it  was 
still  impossible  for  him  to  have  been  at  the"  house  of  Johnson 
when  the  crime  was  committed. 

We  will  now  consider  the  alleged  errors  of  law: 

1st.  It  is  contended  the  record  fails  to  show  the  accused  was 
legally  indicted,  and  the  two  sections,  It  is  argued,  were  violated 
or  di.sregarded  are  as  follows: 

"^  119.  The  concurrence  of  twelve  jurors  is  required  to  find  an 
indictment;  where  so  found  it  must  be  endorsed  'a  true  bill,'  and 
the  endorsement  signed  by  the  foreman. 

''^  121.  Tiie  indictment  must  be  presented  by  the  foreman,  in 
the  presence  of  the  grand  jury,  to  the  court,  and  filed  with  the 
clerk,  and  remain  in  his  ofllce  as  a  public  record." 

The  record  on  tlie  subject  is  as  follows:  "This  day  the  foreman 
of  the  grand  jury  reported  an  indictment,a  true  bill, against  Albert 
Turner  and  William  Patterson  for  willful  murder,  and  previous 
convictions,  which  said  indictment  is  as  follows,  etc." 

By  his  failure  to  either  demur  to  the  indictment  or  move  to  set 
it  aside  for  the  causes  now  relied  on  for  revcjrsal,  both  of  which 
steps  are  authorized  by  th(»  Code  to  be  taken  in  the  lower  court, 
the  accused  has  waived  his  right  to  make  the  objections  in  this 
court.  But  we  think  the*  two  sections  were  substantially  com- 
plied with,  lor  it  is  expressly  stated  the  indictment  was  en- 
dorsed a  true  bill,  and  it  also  sufticiently  appears  to  have  been 
signed  by  the  foreman.  The  objection  that  it  was  *' reported"  in- 
stead of  being,  in  the  exact  language  of  the  Code,  "presented"  is 
a  mere  play  upon  words,  commonly  understood  when  used  in  that 
connection  to  mean  pracMcally  the  same  thing. 

2d.  Following  the  jirovisions  for  empannelling  and  swearing  the 
jury  to  try  the  issue  in  a  criminal  prosecution  is  section  2ii),  as 
follows:  "The  clerk  or  Commonwealth's  attorney  shall  then  read 
to  the  jury  th^  indictment,  and  state  the  (h'fendant's  plea." 

The  record  is  as  follows:  "The  defendant,  William  Patterson, 
is  this  day  brought  into  court,  *  *  *  inul  came  i)arties  by 
counsel,  and  the  said  defendant  having  heretofore  ])lea(led  not 
guilty  of  the  offense  charged  in  the  indictment,  for  his  trial  ])uts 
himself  upon  his  country,  and  the  attorney  for  the  Common- 
wealth likewise." 

Though  it  is  not  in  terms  recited  in  tlie  record  that  eitlier  the 
indictment  was  read  or  the  defendant's  plea  stated  to  the  jury,  it 
does  app»*ar  that  an  issue  was  formed,  and  for  the  trial  of  it' tln^ 
defendant  ])ut  himself  upon  the  country,  the  jury  in  legal  par- 
lance being  the  country,  and  the  attorney  for  the  Commonwealth 
likewise.  And  as  the  proceeding  thus  recorded  l)y  the  clerk  can 
be  properly  done  only  in  presence  of  the  jury,  it  is  at  least  a  fair, 
if  not  necessary,  inference,  and  such  as  the  record  authorizes,  that 
all  that  was  necessary  to  he  done  to  inform  the  jury  what  tlie 
charge  was  by  reading  the  indictment,  and  what  the  plea  was  by 
stating  it  was  done.  We,  therefore,  think  the  record  shows  th'e 
requirement  of  the  section  (quoted  was  substantiallv  ci)n)plied 
with. 

3d.  In  the  case  of  Commonwealth  v.  McCiulre,  7  Ky.  Law  Rep., 
814,  it  was  decided  by  this  court  that  all  persons  are  now  tjuali- 
fied  to  give  evidence  as  witnesses  in  judicial  proceedings,  except 
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those  expressly  excluded  by  section  8,  article  8,  chapter  29,  Gen- 
-eral  Statutes.  ' 

Article  8  referred  to  contains  eight  sections,  the  last  one  being 
■as  follows:  **If  any  person  be  convicted  of  either  of  the  offenses 
tlescribed  in  the  five  preceding  sections  he  shall  ever  afterwards 
be  disqualified  from  giving  evidence  in  any  judicial  proceeding 
■or  from  being  a  witness  in  any  case  whatever." 

By  section  5,  chapter  1C)7,  Revised  Statutes,  it  was  provided  that, 
"* except  as  otherwise  expressly  provided,  no  person  who  has  been 
or  shall  be  convicted  of  felony  ♦  ♦  »  shall  be  competent  as  a 
witness  in  any  case  unless  he  has  been  pardoned,  nor  shall  a  per- 
son convicted'  of  perjury,  or  subornation  of  perjury,  be  a  com- 
petent witness  although  pardoned." 

But  in  Broadus  v.  Broadus,  10  Bush,  299,  the  rule  was  laid  down, 
and  ever  since  adhered  to,  that  **when  a  section  in  the  Revised 
Statutes  has  been  omitted  in  the  (reneral  Statutes,  or  any  change 
made,  however  slight,  in  a  general  law  the  whole  law,  as  found 
in  the  Revised  Statutes  on  that  subject  must  be  considered  and 
treated  as  repugnant  to  the  provisions  of  the   General  Statutes." 

As,  therefore,  section  8,  article  8,  chapter  29,  relates  to  the  sub- 
ject of  disqualifying  persons  as  witnesses  who  have  been  con- 
victed of  crimes,  and  is  the  only  section  in  the  General  Statutes 
containing  any  provision  in  regard  thereto,  it  must  be  treated  as 
controlling  the  question  of  Albert  Turner's  qualification  as  a  wit- 
ness in  this  case.  And  as  he  does  not  appear  to  belong  to  the 
class  excluded  thereby,  he  was,  we  think,  properly  permitted  to 
testify. 

It  is  true,  as  section  8  reads,  persons  convicted  of  perjury  and 
false  swearing,  denounced  in  sections  1  and  2  of  article  8,  are  not 
♦'xcludt'd  and  may  testify,  while  those  convicted  of  sul)ornation 
<»f  perjurv,  and  the  various  statutory  offenses  of  the  same  class 
<lescribeJ  in  the  five  succeeding  sections,  are  disqualified.  Ob 
viously  that  omission  was  not  intended,  and  resulted  from  over- 
sight.' But  it  does  not  affect  tlie  question  of  Turner's  competency 
one  way  or  the  other,  for,  as  said  in  Broadus  v.  Broadus,  **thi'H 
court  can  not  »  ♦  »  look  to  the  Revised  Statutes  to  supply  any 
defect  that  may  appear  in  any  general  law  introduced  in  the'Gen- 
<'ral  Statutes,  except  such  laws  as  are  expressly  left  unrepealed." 
If  there  was  any  doubt  on  tiie  subject  it  would  be  removed  by 
section  241,  ('riminal  Code,  hereafter  quoted,  where  the  qualifica- 
tion of  an  accomplice  to  testify  as  a  witness  in  behalf  of  the  Com- 
monwealth is  recognized. 

4th.  Tt  is  contended  the  court  erred  **in  failing  to  instruct  the 
jury  that  evidence  of  extra-judicial  confession  of  guilt  was  not 
such  evidence  as  the  law  makes  necessary  to  corroborate  the  evi- 
<lence  of  Turner,  an  avowed  accomplice,  and  also  erred  in  failing 
to  instruct  the  jury  that  Turner's  evidence  could  not  furnish  the 
<*orroboration  necessary  to  the  support  of  evidence  of  an  extra- 
judicial confession.'^ 

The  two  sections  of  tlie  Code  relating  to  proof  of  confession  and 
to  the  testimony  of  an  accomplice  are  as  follows: 

**§  240.  A  confession  of  a  defendant,  unless  made  in  open  court, 
Avill  not  warrant  a  conviction  unless  accompanied  with  proof 
tiiat  such  an  offense  was  committed. 

"§  241.  A  conviction  can  not  be  liad  upon  the  testimony  of  an 
■accomplice  unless  corrobrat€'d  by  other  evidence  ten- ling  to  con- 
nect the  defendant  with  tlie  commisson  of  tlie  offense,  and  the 
<*orroboration  is  not  sufticient  if  it  merely  shows  that  the  oflfense 
was  committed,  and  the  circumstances  thereof." 

In  Greenleaf  on  Evidence  it  is  said  that  all  confessions  of  this 
kind,  extra-judicial,  are  receivable  in  evidence,  l)eing  proved  like 
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<)ther  facts  to  be  weighed  by  the  jury.  But  in  the  United  iStites 
the  prisoner's  confession,  where  tlie  corpus  delicti  is  not  otiier- 
Wise  proven,  has  been  held  insufficient  for  his  conviction.  (Sec- 
tions 216-17,  and  cases  cited.) 

The  same  author  further  says  that  there  is  no  rule  of  law  re- 
tjuiring  the  testimony  of  an  accomplice  to  be  corroborated  by 
nther  evidence.  But  that  it  is  now  so  generally  the  practice  of 
judges  to  advise  juries  not  to  convict  of  felony  upon  the  testi- 
)nony  of  an  accomplice  alone,  and  without  corroboration,  that  its 
amission  would  be  regarded  as  an  omission  of  dutv  on  the  part 
t>f  the  Judges.     (Section  88(). ) 

Section  240  of  tiie  Code  is  consistent  with,  and  was  intended  to 
)?ive  legislative  sanction  to,  the  rule  applicable  to  the  confession 
T)f  a  defendant,  just  as  it  had  previously  been.  And  section  241 
is  in  accord  with  the  uniform  practice  of  the  courts  at  the  time 
the  Code  was  adopted. 

But  there  is  a  material  difference  between  the  two  sections. 
For  while  one  relates  to  the  legal  effect  to  be  given  to  a  confes- 
sion when  proved  as  a  fact,  the  other  not  only  prescribes  the  legal 
effect  which  may  be  given  to  the  testimony  of  an  accomplice 
when  credited,  but  also  determines  the  condifion  upon  which  the 
jury  may  give  any  credence  to  it. 

The  converse  of  the  proposition  stated  in  section  240  is  that  if 
the  confession  is  accompanied  with  proof  such  offense  was  com- 
mitted, that  is,  with  proof  of  the  corpus  delicti,  it  will  warrant  a 
<»onvictlon.  But  such  proof  is  not.  according  to  the  plain  lan- 
guage of  section  241,  sufficient  corroboration  of  tlie  testimony  of 
an  accomplice  to  authorize  a  conviction,  other  and  additional  evi- 
tlence  tending  to  connect  the  defendant  with  the  commission  of 
the  offense  being  required. 

In  Craft  v.  ('ommonwealth,  80  Ky..  349.  it  was  held  to  be  the 
^luty  of  the  court  when  an  accomplice  testifies  for  the  Common- 
wealth to  instruct  the  jury  as  to  the  law  contained  in  section  241, 
Hnd  the  court  has,  in  this  case,  properly  given  such  an  instruc- 
tion. 

In  the  case  of  Cunningham  v.  Commonwealth,  9  Bush,  149,  ifc 
was  said:  "The  manifest  meaning  of  this  provision  (the  same  as 
■section  240)  is  that,  besides  the  jjroof  of  confession  a  dt^Cendant  may 
bave  made  of  his  j2;uilt,  unless  made  in  frpen  court,  there  must,  to 
warrant  a  conviction,  be  other  evidence  conducing  to  prove  him 
j?uilty  of  the  offense  alleged  to  have  been  committed  by  hiin." 
And  the  court  did,  in  this  case,  following  the  rule  there  laid 
Tlown,  give  the  following  instruction:  **Any  confession  of  the  ac- 
K?used,  or  statement  amounting  to  such,  if  there  i)e  such  in  the 
-t»a.se,  will  not  warrant  his  conviction  unless  same  is  accompanied 
with  other  proof  that  tiie  offense  charged  was  committed,  and 
tending  to  connect  tlie  accused  with  the  commission  thereof." 

Although  the  conclusion  announced  in  the  ('unningham  case 
is  somewhat  different  from  the  views  Just  expressed,  we  would 
not  have  hesitated  to  reverse  the  judgment  if  tlie  court  had 
failed  to  instruct  tiie  jury  substantially  in  accordance  with  the 
ruling  in  that  case,  because  it  was  the  law  as  expounded  by  this 
t?ourt  when  the  accused  was  tried. 

But  the  instruction  which  it  is  contended  by  counsel  should 
have  been  given,  but  refused,  is  entirely  different  from,  and  be- 
yond the  range  of,  the  ruling  in  that  case,  and  consequently  is 
not  sustained  by  it.  The  fundamental  error  in  that  instruction  is 
that  without  warrant  of  the  Code,  express  or  implied,  it  gives  to 
the  court  what  belongs  exclusively  to  tlie  Jury,  the  power  to 
judge  of  the  weight  and  sufficiency  of  the  evidence  in  esta!)lish- 
Ing  a  fact,  for  while  it  is  made  the  duty  of  tlie  court,  by  secticm 
240,  as  construed  in  the  Cunningham  case,  to  instruct  the  juiy  not 
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to  convict  upon  proof  of  a  confession  by  the  defendant  without 
other  evidence  conducing  to  prove  his  guilt,  and  by  section  241 
that  a  conviction  can  not  be  had  upon  the  testimony  of  an  ac- 
complice unless  corroborated,  it  is  a  question  of  fact  and  not  of 
law,  and,  therefore,  for  the  jury  and  not  tlie  court  to  determine 
whether  other  evidence  introduced  does  or  does  not  conduce  ta 
prove  the  guilt  or  to  corroborate. 

It  seems  to  us  it  would  be  a  palpable  usurpation  of  the  power 
given  to  the  jury  for  the  court  to  assume  authority  to  direct  theirs 
what  weight  is  to  he  given  to  any  particular  evidence  in  deter- 
mining a  question  of  fact  submitted  to  them,  unless  in  such  case« 
as  the  law  in  express  and  unambiguous  terms  authorizes  and  re- 
quires, and  as  tlie  law  does  not  authorize  the  court  lo  require 
other  and  additional  evidence  than  the  proof  of  confession  ta 
corroborate  the  testimony  of  an  accomplice,  or  other  than  the 
testimony  of  an  accomplice  to  accompany  proof  of  a  confession^ 
we  til  ink  the  court  properly  refused  to  give  the  instruction  re- 
ferred to.  It  is  not  the  policy  of  the  law  nor  consistent  with  our 
form  of  government  to  enlarge  the  power  of  courts,  and  corres- 
pondingly contract  that  of  juries  in  determining  issues  of  fact 
involving  life  and  liberty,  and  certainly  can  not  be  done  where 
it  is  not  expressly  provided  by  statute. 

5th.  One  of  tlie  witnesses  was  permitted  to  state  on  the  trial 
that  he  liad,  on  a  certain  occasion,  said  to  another  person  he 
could  discover  with  his  naked  eye  a  spot  of  blood  on  the  hat- 
band of  the  accused,  but  inasmuch  as  he  testified  before  the  jurv 
to  the  same  fact  we  do  not  see  how   the  accused    was  prejudiced.. 

6th.  The  verdict  of  the*  jury  is  in  these  words:  '*We,  of  the  jury^ 
find  the  accused,  William  Patterson,  guilty  as  charged  in  the  in- 
dictment, and  fix  the  punishment  at  death." 

('ounsel  contend  that  vprdict  does  not  confoim  to  the  Codej 
does  not  fix  the  degree  of  the  offense,  and  ought,  therefore,  to 
have  been  set  aside. 

Section  262  of  the  Code  i)rovides  that  upon  an  indictment  for 
an  offense,  consisting  of  dilf(»rent  degrees,  the  defendant  may  he 
found  guilty  of  any  degree  not  higlier  than  that  charged  in  the 
indictment*  and  may  be  found  guilty  of  an  offense  included  iu 
that  charged  in  the  indictment. 

And  by  section  257  it  is  retjuired  that  in  a  general  verdict  of 
guilty  the  offense  and  the  degree  of  the  offense  and  the  punish- 
ment be  fixed. 

As  the  accused  i;  charged  in  the  indictment  with  murder  and 
nothing  else,  we  think  the  verdict  describes  that  offense  with 
sufficient  certainly  to  meet  the  requirements  of  the  Code,  an(i 
although  murder  and  manslaughter  are  degrees  of  homicide,  and 
under  an  indictment  for  the  former  a  person  may  be  convicted  of 
the  latter,  yet  as  murder  itself  is  not  divided  by  <mr  statute  inta 
degrees,  as* is  the  case  in  some  olher  States,  that  part  of  .section 
257  rtuiuring  the  degree  of  the  offense  to  be  fixecl  in  the  verdict 
has  no  application  to  this  (^ase. 

The  language  of  tlie  verdict  seems  to  us  to  be  too  plain  for 
doubt  as  to  either  the  offense  the  jury  intended  to  find  the  ac- 
cused guilty  of  or  the  punishment  fixed. 

7th.  The  bill  of  excei)tions  shows  that  whene\er  an  objectioi> 
was  made  to  the  conduct  of  the  attorney  for  the  Commonwealth 
in  his  closing  argument  to  the  jury  the  court  ruled  in  favor  of 
t+ie  defendant. 

But  it  appears  that  what  is  called  a  bystander's  bill  of  excep- 
tions was  prepared,  and  is  now  before  us,  which  purports  to  show 
that  during  the  argument  of  the  attorney   for  the  C-ommonwealth 
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certain  statements  were  improperly  made  to  the  prejudice  of  the- 
rights  of  the  accuHed,  which,  thougli  objected  to  by  his  counsel, 
the  court  failed  to  exclude  from  the  consideration  of  the  jury  ta 
pass  on. 

Section  337  of  the  Civil  Code,  by  which  proceedings  in  criminal 
as  well  as  civil  cases  are  regulated,  provides  that  **a  party 
objecting  to  the  judge's  of  an  exception  which  purports 
to  state  the  evidence,  may,  within  five  days  after  the  bill  is 
signed,  file  the  exceptions  as  written  by  him,  if  its  truth  be  at- 
tested by  the  affidavits  of  two  bystanders,''  but  no  authority  is 
given  to  this  court  to  consider  questions  of  law  made  during  the 
progress  of  the  trial  of  either  a  civil  or  criminal  case  unless 
they  appear,  by  the  bill  of  exceptions,  regularly  approved  and 
signed  by  the  judge  to  have  been  passed  on  by  the  court,  nor  are 
we  authorized  to  assume,  upon  tlie  evidence  of  a  bystander's, 
statement,  that  the  court  failed  or  refused  to  pass  upon  sucli 
questions  when  made. 

In  Garrott  v.  RatlitT,  7  Ky.  Law  Rep.,  463,  this  court  said: 
**The  truth  of  what  the  judge  states  or  certifies  as  the  bill  of  evi- 
dence may  be  controverted  by  the  affidavits  of  bystanders  in  the 
form  of  a  bill  of  evidence,  but  when  he  certifies  as  to  his  own 
rulings  and  exceptions  taken  during  the  progress  of  the  trial,  we 
know  of  no  practice  that  authorizes  his  statement  or  the  verity 
of  the  record  as  made  up  to  be  assailed  either  by  bystanders  or 
the  affidavits  of  parties  interested  in  the  litigation. 

It  is  proper  to  say,  in  justice  to  the  judge  l)ef()re  whom  this. 
case  was  tried,  that,  he  states  every  objection  made  to  the  argu- 
ment of  the  Commonwealth's  attorney  which  was  heard  by  hin> 
he  passed  on,  and  for  obvious  reasons  of  pul)lic  policy  his  state- 
ment should  be  taken  in  preterence  to  tliat  of  bystanders. 

8th.  For  the  accused  the  following  instruction  was  asked  and 
refused  by  the  court:  "The  jury  can  not  convict  the  accused  on 
a  mere  preponderance  of  the  testimony,  but  the  law  presumes  his. 
innocence  until  he  is  proved  guilty  to' the  exclusion  of  a  reason- 
able doubt." 

That  instruction  contains  the  law,  and  the  refusal  of  the  court 
to  give  it  as  asked  would-l)e  sufficient  cause  for  reversal  if  the 
same  idea  was  not  fully  expressed  in  some  other  instruction,  but 
if  it  was  substantlally,"and  in  such  manner  as  to  be  clearly  under- 
stood, embodied  in  another  instruction,  the  refusal  of  it  in  the 
form  presented  did  not  nor  could  prejudice  the  defendant. 

Instruction  No.  5  given  l)y  the  court  is  as  follows:  "The  law 
presumes  the  innocencu?  of  the  accused,  and  it  is  ttie  duty  of  the 
jury,  if  they  can  reasonably  do  so,  to  reconcile  all  the  facts  and 
circumstances  of  the  case'  with  that  presumption,  and  if,  upon 
the  whole  case,  the  jury  entertain  a  reasonable  doubt  of  the  guilt 
of  the  accused,  or  of  any  material  fact  necessary  to  his  guilt 
having  been  proven,  th(»n  they  should  find  him  not  guilty." 

And  in  instruction  No.  1  tfie  jury  were  told  in  substance  that 
in  order  to  convict  the  accused  they  must  believe,  from  all  the 
evidence  to  the  exclusion  of  a  reasonable  doubt,  he  was  guilty 
of  the  offense  charged. 

It  seems  to  us  these  two  instructions  so  fully  convey  the  idea 
contained  in  the  instruction  refused  tliat  any  jury  of  ordinary  in- 
telligence would  readily  understand  that  they  "have  no  right  t(v 
convict  a  defendant  of  a  criminal  olTense  upon  a  mere  prepon- 
derance ot  the  testimony,  for  a  belief  so  decided  and  clear  at?  to 
be  beyond  reasonable  doubt  can  not  possibly  be  produced  in  the 
mind'of  a  man  who  reasons  at  all  by  mere  preponderance  of  evi^ 
dence. 

We  have  carefully  examined   the  record   in  this  case,  and  per-v 
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eiving  no  error  of  law  occurring  at  the  trial  to  ttie  prejudice  of 
lie   substantial   riji^hts   of   the   accused,    the   judp:inent  mupt  be 


the 
-affirmed 


KENTUCKY  SUPERIOR  COURT. 


HARDIN,  &c.  V.  PAUL,  <fec. 
(Filed  January  8,  1886.) 

1.  Under  the  mechanics'  lien  law  for  the  city  of  Louisville,  where  a  eub- 
xjontraotor  fclves  the  required  notice  to  the  owner  or  employer,  the  extent  of 
his  lien  is  for  th«  amount  due  from  the  employer  to  the  contractor  at  the 
xlate  of  his  notice,  subordinate  to  all  liens  obtained  by  other  subcontractors 
by  previous  notice.  He  does  not  aoquii-e  a  lien  that  relates  hack  and  over- 
reaches payments  theretofore  made,  or  other  liens  valid  against  \he  con- 
tractor theretofore  acquired. 

2.  Where  notice  is  given  to  the  owner  or  employer  before  the  contractor 
has  completed  his  contract,  the  utmost  that  can  be  claimed  under  the  notice 
is  a  lien  on  so  much  as  remains  due  the  contractor  at  completion,  it  being 
proper  to  assume  that  the  employer  paid,  after  notice,  only  as  much  as  repre- 
sented work  done  thereafter. 

Ward  &  McAfee  for  appellants. 

E.  W.  C.  Humphrey  and  F.  Hagan  for  appellees. 

Appeal  from  Louisville  Chancery  (^ourt. 

Opinion  of  the  court  by  Judge  Bowden. 

The  principal  question  presented  by  this  record  requires  a  con- 
struction of  the  act  of  March  2,  18B9,  to  provide  a  mechanics'  Hen 
law  for  the  city  of  Louisville  and  county  of  Jefferson. 

That  act  provides  for  the  security  of  two  different  classes: 
First,  thoseWho  are  employed  by  the  person  interested  in  the 
land  to  he  improved;  and,  second,  those  who  are  in  the  employ- 
ment of  the  first  class. 

Section  1  relates  exclusively  to  tlie  first  class.  Their  lien  be- 
gins witli  the  thinti  done;  overreaches  all  other  liens  thereafter 
created,  and  continues,  by  force  of  section  2,  so  that  it  may  be 
enforced  by  a  proper  action  begun  within  one  year  from  the  com- 
pletion of  the  work  or  furnishing  the  materials. 

Section  3  relates  exclusively  to  the  second  class. 

Their  lien  is  not  created  by  the  fact  that  tliev  labor  or  supply 
material,  hut  *'by  giving  notice  in  writing  to  the  owner  or  em- 
ployer before  payment  is  made  to  the  contractor  or  building  me- 
x'hanic  that  he  looks  to  tlie  property  for  the  payment  of  what 
may  be  due  to  him  for  such  labor  done  or  materials  furnished.'' 
It.  is  then  and  by  such  means  only  that  he  **acquires"  the  lien. 
As  a  person  of  this  class  can  not  complain  of  any  payment  made 
to  the  contractor  by  the  owner  or  employer  before  he  has  given 
notice,  and  as  several  of  this  class  may  give  notice  at  different 
times  and  after  the  owner  or  employer  liad  made  different  pay- 
ments, it  was  provided  that  '*if  payments  are  made  by  the  em- 
ployer after  notice  by  one  or  more  subcontractors,  and  prior  to 
notice  by  another  or  otliers,  such  notice  or  notices  so  given  prior 
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to  such  payments  shall  have  reference  to  the  extent  of  such  pay- 
ments, and  in  such  cases  the  subcontractors  shall  be  classified, 
and  under  these  regulations  the  court  shall  distribute  the  fund 
amongst  the  parties  according  to  their  respective  rights  and 
equities/'  As  a  precautionary  measure  it  was  declared  that 
these  liens  of  subcontractors  shall  not  increase  the  indebtedness 
of  the  owner  or  employer  beyond  what  he  would  be  bound  for  on 
his  contract  or  on  a  quantum  meruit.  This  provision  is  implied 
in  that  which  directs  the  distribution  of  the  ••fund,''  and  doubt- 
less would  have  been  judicially  supplied  if  it  had   been  omitted. 

The  etftct  of  these  provisions  is  illustrated  in  this  way:  If  a 
•subcontractor,  A,  whose  claim  is  $800,  gives  notice  to  the  em- 
ployer then  owing  the  contractor  $o(M),  he  secures  a  lien  on  the 
$5<l6  for  the  payment  of  his  claim,  and  it  will  not  be  alfected  by 
any  payment  thereafter  made  by  the  employer  to  the  contractor; 
but  ir  fhe  employer  thereafter  pavs  the  contractor  $20(),  and  after 
that  payment  is  made  another  subcontractor,  B,  whose  claim  is 
|2C0,  gives  notice,  he  acquires  a  lien  on  the  remaining  $8C0  sub- 
ordinate to  A's  lien.  If  the  fund  comes  into  court  for  distribu- 
tion all  of  the  $H(X)  will  be  paid  to  A*  and  B  will  get  nothing.  B 
can  not  complain  that  the  employer  paid  the  contractor  the  $2()(V 
after  A  gave  notice,  for  when  the  payment  was  made  he  had  no 
lien,  and  had  no  rigfit  to  object  to  the  employer  paying  a  debt 
he  owed.  A  can  not  complain  because  he  is  not  injured.  There 
is  mcmey  enough  left  to  pay  him.  If,  on  the  contrary,  A  were 
permitted  to  assert  his  lien  to  cover  the  payment  of  $2<i(),  and  |1(K) 
of  the  $80()  retained,  there  wouldstill  remain  $2(K)  of  the  retained 
fund  on  which  B's  lien  for  $2(H)  iMKild  attach.  The  result  would 
be  that  the  employer  who  retainetf  enough  to  cover  all  existing 
liens  would  have  to  pay  $7(K>,  when  he  owed  only  $5(K),  and  B 
would  be  in  as  good  condition  as  if  he  had  given  notice  when  A 
did.  The  time  of  giving  notice  would  become  immaterial,  and 
instead  of  a  distribution  of  the  funds  remaining  in  the  hands  of 
the  employer  at  the  dates  of  the  respective  notices  the  only  in- 
quiry would  be  as  to  what  was  in  hand  when  the  first  notice  was 
given,  as,  according  to  the  version  considered,  the  employer 
would  in  effect  be  called  on  to  refund  every  payment  for  the  ben- 
efit of  the  subcontiac'tor  who  gave  notice  before  it  was  made, 
thus  finally  leaving  the  fund  in  hand  for  tht?  benefit  of  the  last 
one  who  gave  notice.  To  prevent  a  result  so  unjust  the  legisla- 
ture deemed  it  prudent  to  provide  **that  the  demands  of  subcon- 
tractors shall  be  severally  paid  out  of  what  may  be  due  to  the 
contractor  or  building  mechanic  under  whom  tliey  claim,  if  so 
much  be  due  him  after  giving  credit  to  the  employer  as  to  each 
demand  of  subcontractors  for  payments  made  to  the  contractor 
or  building  mechanic  prior  to  notice  as  above  provided."  The^ 
extent  of  each  subcontractor's  lien  is  for  the  amount  due  from 
the  employer  to  the  contractor  at  the  date  of  that  subcontractor's 
notice,  subordinate  to  all  liens  obtained  by  other  subcontractors, 
by  previous  notice.  It  contravenes  the  careful  details  of  the 
statute  as  well  as  its  general  spirit  to  hold  that  the  subcontractor, 
by  giving  notice,  acquires  a  lien  that  relates  back  and  over- 
readies  payments  theretofore  made  or  other  liens  valid  against 
the  contractor  theretofore  ac(juired,  and  by  which  the  employer 
is  himself  bound  as  fully  as  if  he  had  discharged  it  by  paying 
the  money. 

For  example  (and  it  is  a  question  presented  by  this  record),  if 
the  contractor  has  been  sued,  and  the  employer  is  brought  into 
court  as  a  garnishee,  he  must  disclose  what  he  owes.  The  fact 
that  the  contractor  has  a  lien  to  secure  the  debt  is  surelv  no 
reason  why  his  creditor  may  not  subject  it.     If  no  subcontnCctoi^ 
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had  HHserted  a  lien  before  the  employer  was  served  with  process 
of  garnishment  what  answer  could  be  made?  The  only  possible 
excuse  would  be  the  conjecture  that  such  lien  might  be  there- 
after asserted.  That  could  not  be  certainly  foreseen,  but  even  if 
it  could  be  the  ready  answer  is  that  it  could  not  relate  back, 
and  that  the  attachment  lien  being  first  would  prevail,  so  that 
the  payment  under  it  would  stand  as  if  paid  the  day  the  attach- 
ment was  served. 

The  appellant,  Hardin,  was  the  employer.  Paul  was  the  con- 
tractor and  his  coappellees,  Gage  and  Blatz  &  Krebs,  with 
others,  were  subcontractors.  The  evidence  is  so  conflicting  that 
we  do  not  feel  authorized  to  disturb  the  adjustment  made  by  the 
lower  court  of  tlie  account  between  Hardin  and  Paul  with  regard 
to  damages  claimed  by  them  against  each  other.  In  the  mod- 
ified judgment  Hardin  was  properly  credited  by  $68  paid  as 
garnishee  at  the  suit  of  Sims,  which  fixed  the  amount  due  from 
him  to  Paul  at  1693.44,  of  which  he  had  paid  into  court  $841.28, 
leaving  $852.19  to  be  paid. 

But  the  modified  judu:ment  not  only  held  Hardin  for  this  sum 
of  $698.44,  but  in  addition  Uiereto  it  subjected  his  property  to  the 
repayment  of  $818,  which  it  recites  he  paid  to  Paul  after  Gage 
and  Blatz  &  Krebs  gave  notice.  In  this  it  seems  to  us  there 
were  two  errors.  The  sum  of  $58  paid  as  garnishee  is  part  of  the 
$818,  and  as  Hardin  was  served  as  garnishee  before  service  of 
notice  from  tlie  subcontractors,  he  was,  in  any  aspect  of  the  case, 
entitled  to  he  credited  by  it  as  a  payment  made  before  notice;  but 
if  Hardin,  after  notice,  paid  Paul  the  balance,  being  $260,  it  was 
found  that  he  still  had  in  hand  $698.44  out  of  whicli  the  notif3'ing 
subcontrctors  could  be  paid  as  far  as  it  would  go.  Their  debts, 
however,  aggregated  $708,  being  $956  more  than  Hardin  had  re- 
tained, but  the  uncontradicted  evidence  was  that  there  remained, 
at  the  time  the  proof  was  taken,  work  to  be  done  to  complete 
the  contract,  which  would  cost  more  than  $9.60,  for  which  no 
tliuluction  was  made.  It  is  also  apparent  that  the  money  paid 
after  tlie  subcontractors  gave  notice  was  for  work  done  after  that 
time.  When  such  notices  are  given  before  the  contractor  has 
completed  his  contract,  it  seems  to  us  that  the  utmost  that  can 
be  claimed  under  them  would  be  a  lien  on  so  much  as  remained 
at  completion,  assuming  that  the  employer  paid,  after  notice, 
only  so  much  as  represented  work  done  thereafter.  The  view 
most  favorable  to  the  subcontractors  that  can  be  taken,  so  as  not 
to  rob  the  employer  or  to  deprive  him  of  his  right  to  have  his 
work  completed,  would  be  to  regard  the  remaining  surplus  as 
the  exact  fund  in  his  hands  when  he  received  notice. 

Our  conclusion  is  that  $698.44  was  the  amount  due  from  Hardin 
to  Paul,  and  that  this  sum  was  in  lien  under  the  notices  given  by 
Gate  and  Blatz  &  Krebs,  and  that  the  judgment  in  their  favor  for 
the  additional  sum  of  $818  was  erroneous. 

We  do  not  think  the  alleged  personal  assumption  by  Hardin  of 
Paul's  debt  to  Ihese  partitas  was  proved. 

There  is  no  cross  appeal  except  against  Hardin.  So  far  as  the 
judgment  orders  distribution  of  the  sum  of  $698.4  it  must  stand, 
as  parties  interested  in  it  are  not  before  this  court. 

On  Hardin's  appeal  the  judgment  is  reversed  so  far  as  it  sub- 
jects his  property  to  the  payment  of  any  sum  beyond  $698.44  and 
costs,  and  upon  the  cross  appeals  of  Paul,  Gate  and  Blatz  & 
Krebs  it  is  affirmed. 
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TABOB  V.  HABDIN,  &c. 
(Filed  October  26,  1887.) 

1.  LimitatioD'A  doe  bill  is  a' 'written  contract"  within  the  fifteen  years' 
statute  of  limitation. 

3.  Same— Date  of  payment— When  the  fact  of  payment  is  denied  by  the 
t>ayor  or  his  representative  the  endorsement  of  a  partial  payment  on  a  note 
is  not  sufficient  to  suspend  the  operation  of  the  statute  of    limitation. 

The  burden  of  proving  that  the  payment  was  actually  made  and  at  the 
time  It  purports  in  the  endorsement,  when  denied,  is  upon  the  holder  of  the 
note,  where  be  claims  that  the  runniuK  of  the  statute  of  limitation  was 
suspended  by  the  alleged  payment. 

3.  Same— The  fact  that  the  endorsement  was  placed  upon  the  note  when  It 
purports  to  have  been  made  is  not  sufficient  evidence  that  the  payment  was 
actually  then  made  by  the  obligor. 

4.  Evidence— Res  gestae- Payment  can  not  be  proved  in  such  a  case  by 
proof  of  statements  made  by  the  plaintiff  himself  about  the  time  of  the 
alleged  payment,  as  such  evidence  is  mere  hearsay,  and  is  not  competent  as 
«  part  of  the  res  gestae  unless  the  statements  were  made  at  the  time  the  en- 
-dorseraent  was  made  on  the  note. 

5.  Declarations,  to  become  part  of  the  res  gestae,  must  have  been  made  at 
the  time  of  the  act  done,  which  they  are  supposed  to  characterize. 

6.  Evidence— A  party  cro.ss  examining  a  witness  whose  testimony  in  chief 
\s  Incompetent  can  except  to  the  evidence  given  upon  cross-examination  as 
well  as  to  that  on  direct  examination.  But  if  the  cross-exaininer  interro- 
gates as  to  new  matter,  he  can  not  then  object  t<j  the  answers  unless  they 
really  go  to  contradict  the  illegal  testimony. 

7.  Limitation- This  action  against  the  heir  upon  a  due  bill  executed  by 
the  ancestor,  upon  an  allegation  of  property  descended,  is  barred  by  limita- 
tion, the  action  not  having  l^een  brouglit  within  fifteen  years  after  the  date 
t)f  the  writing  sued  on,  and  the  fact  that  tlie  defendants  are  nonresidents  is 
immaterial,  the  statute  having  begun  to  run  in  the  lifetime  of  the  ancestor, 
who  lived  and  died  in  this  State.  Moreover  the  action  being  in  rem,  there 
Was  no  time  after  the  accrual  of  the  cjiusu  of  action  when  the  action  could 
tiot  have  been  brought. 

J.  P.  Hoh.son  for  appellftnt. 

I).  W.  Farlei^h  and  Montgomery  &  Poston  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

This  action  was  brought  against  tlie  heir  upon  a  due  bill  exe- 
tiuted  by  the  ancestor  upon  an  allegation  of  property  descended. 
The  date  of  the  due  bill  was  March  8,  1870.  There  is  upon  it  this 
endorsement:  '* August  9,  1875,  received  $5."  The  action  was 
T5ommenced  October  9,  1885.  The  answ^er  controverted  the  pay- 
ment endorsed  on  the  note,  and  relied  upon  the  statute  of  limita- 
tion of  fifteen  and  of  five  years. 

In  Prewitt  v.  Wortham,  79  Ky.,  288,  the  court  said:  **The  test 
whether  this  is  a  written  contract  witljin  tlie  fifteen  year's  statute 
of  limitation  depends  upon  whether  it  could  be  declared  on  as  a 
covenant  to  pay.''  Frequently  an  action  will  be  upon  an  instru- 
ment in  writing,  which  is  a  mere  acknowledgment  of  the  debt, 
and  in  which  there  is  no  express  promise  to  pay.  (Metcalf  v. 
Polndexter,  4  Met.,  52.) 

It  was  held  in  Kalfas  v.  Walls,  Litt.  Sel.  Cases,  198,  that  a 
due  bill  must  be   understocd   to   contain   a  promise   to   pay   the 
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amount  nttined  upon  whlt^h  a  petition  and  summons  would  lie, 
and  in  Harrow  v.  Du^;an,  6  Dana,  341,  it  was  held  that  the  words 
**I  have  borrowed  from  Aaron  Meyers  $186/'  in  a  writing  signed 
by  the  parties  souglit  to  be  cliarged,  imported  a  i)romise  to  repay 
it,  and  was  a  note  for  the  direct  payment  of  the  money  upoi> 
whicli  a  petition  would  lie.  We,  therefore,  think  it  is  well  settled 
that  a  due  bill  is  **a  written  contract"  within  the  meaning  of 
the  statute.  The  action  not  liaving  been  !)rought  within  fifteen 
years  from  the  date  of  the  writing  the  aiipellant  relies  upon  the 
alleged  payment  endorsed  as  a  credit  as  sufficient  to  take  thf^ 
case  out  of  the  operation  of  the  statute.  An  endorsement  of  ji. 
partial  payment  on  a  note,  where  the  fact  of  payment  is  denied 
by  the  payor  or  his  re p re.se nta five,  is  not  sufficient  to  suspend  the 
operation 'of  the  statute.  The  burden  of  proving  that  the  pay- 
ment was  actually  made,  and  at  the  time  it  purports  to  have  been 
made,  in  the  endorsement,  when  denied,  is  upon  the  holder  of 
the  note  where  he  claims  that  the  running  of  the  statute  of  lim- 
itation was  suspended  bv  the  alleged  i>ayment.  (P'ra/.ier  v^ 
Fi-azier,  13  Bush,  3m). ) 

This  counsel  for  appellant  concedes,  l)ut  complains  that  the 
court  ruled  as  incompetent  the  evidence  offered  to  prove  the  pay- 
ment. The  evidence  rejected  is  embrac«»d  in  the  depositions  of 
the  appellant  and  his  witness,  Morris. 

Morris  says  that  in  1874  or  1875,  in  a  conversation  with  him. 
Tabor  told  him  that  Moreman  (the  oi)ligor  in  the  note  sued  on) 
had  just  paid  him  $5  on  a  note.  Witness  remarked  that  he  was 
lucky;  that  it  was  so  much  money  picked  up,  for  he  owed  wit- 
ness,' and  he  had  almost  given  up  getting  anything.  Witness  told 
Tabor  he  had  better  take  it  out  in  groceries  or  anything  else  if 
he  could  get  it.  This  evidence  we  think  was  properly  excluded. 
It  was  but  hearsay,  and  can  have  no  bearing  upon  the  alleged 
payment  as  endorsed  on  the  note — it  can  not  be  part  of  the  rett 
sresta*  as  is  arirued,  for  it  is  not  pretended  that  the  conversation 
was  had  at  the  time  the  endorsement  was  made  on  the  note. 
Declarations  to  become  part  of  the  res  gesta?  must  have  been 
made  at  the  time  of  the  act  done  ^vhich  they  are  supposed  to 
characterize;  nor  can  we  see  how  it  caji  be  material  upon  the 
issue  of  payment  made  by  the  answer.  Tabor  in  his  deposition, 
after  saying  that  the  note  sued  on  had  been  In  his  possession 
since  its  execution,  in  answer  to  question  3  says  that  the  endorse- 
ment'*  August  9,  1875,  received  |5,''  has  been  on  the  note  since 
August  U,  1875.  This  answer  was  excluded,  and  it  is  of  this  rul- 
ing that  appellant  complains  most.  The  fact  that  the  edorse- 
ment  was  made  upon  tne  note  at  the  time  it  puri)orts  to  have 
been  made,  though  it  was  made  ten  years  before  the  note  became 
due,  and  when  ordinarily  it  would  not  have  been  for  the  interest 
of  tlie  obligee  to  make  it,  is  not  of  itself  sufficient  evidence  of  the 
fact  under  the  issue  raised  that  the  payment  was  then  actually 
made  by  the  obligor.     (13  Bush,  399.) 

The  real  issue  is,  was  the  payment  made?  This,  the  evidence 
of  Tabor,  as  to  when  the  endorsement  was  made,  no  more  tends 
to  establish  than  the  endorsement  itself. 

C!onceding,  as  agreed  by  counsel,  that  the  testimony  of  Tabor, 
that  the  endorsement  was  placed  upon  the  note  when  it  purports 
to  have  been  made,  does  not  concern  any  personal  transaction 
between  the  plaintiff  and  the  deceased,  still,  as  held  in  13  Bush, 
399,  this  was  not  sufficient  evidence  of  the  payment,  and  as  there 
was  no  other  evidence  tending  to  show  that  the  deceased  made 
the  payment,  the  exclusion  of  this  evidence  could  not  have 
prejudiced  the  appellant,  for  even   with   it   the  court   would  not 
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have  been  authorized  to  render  a  judgment  for  him.  The  answer 
to  question  4  in  Tabor's  deposition  was  testimony  as  to  the  admis- 
Bion  of  the  deceased,  implied  from  his  presence,  and  as  to  the^ 
payment  made  by  him,  and  was  clearly  incompetent. 

It  is  Insisted  that  so  much  of  Tabor's  deposition  as  is  embraced 
in  the  cross-examination  having  been  elicited  by  the  defendants, 
they  can  not  except  to  it.  The  cross-examination  is  based  upon 
the  evidence  in  chief,  and  if  the  witness  was  incompetent  to  give 
that  evidence  the  cross-examination  upon  it  is  also  incompetent, 
and  the  party  cross-examining  can  except  to  it  as  well  as  to  the 
direct  evidence. 

It  would  be  a  severe  rule  which  would  hold  that  because  a 
party  cross-examines  a  witness  upon  evidence  he  has  objected 
to,  he  thereby  renders  the  evidence  competent  if  the  witness  re- 
peats it  on  the  cross-examinaton,  but  this  rule  must  be  restricted 
to  the  cross-examination  on  the  matter  illegally  drawn  from  the 
witness  on  the  direct  examination.  If  the  party  cross-examining 
interrogates  as  to  new  matter  he  can  not  then  object  to  the 
answers  unless  they  really  go  to  contradict  the  illegal  testimony. 
Bome  of  the  questions,  upon  cross-examination  of  Tabor,  were 
not  made  necessary  by  the  direct  examination,  yet  as  they  do 
not  bear  on  the  question  of  limitation,  and  should  not  have 
affected  the  judgment  of  the  lower  court,  we  can  .not  reverse  on 
that  account. 

The  appellant  attempts  to  avoid  the  statute  upon  the  ground  of 
the  nonresidency  of  the  heir  he  sues.  The  statute  begun  to  run. 
in  the  lifetime  of  the  ancestor,  who  lived  and  died  in  this  State. 
It  is  not  claimed  that  the  heir  was  a  resident  of  this  St«,te  at  any 
time  while  the  cause  of  action  existed,  or  in  any  way  obstructed 
the  prosecution  of  the  action.  Moreover,  this  is  an  action  in  rem 
against  the  defendants  by  reason  of  their  ownership  of  land  in 
this  State,  descended  to  them  from  their  ancestor,  and  there  was. 
no  time,  after  the  accrual  of  tlie  cause  of  action,  in  which  the 
action  could  not  have  been  brought. 

The  judgment  is  affirmed. 


December  1,  1887     _ 
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SUPERIOR  COURT  ABSTRACTS. 


CATLETT  T.  YOUNG. 

Piled  November  9,  1887.    Appeal  from  Anderson  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Bowden,  reversing. 

If  a  surety  pays  a  judgment  and  declines  to  take  an  assignment  he 
fully  satisfies  the  judgment  for  all  purposes,  and  the  cosurety  who  contrib- 
utes to  the  payment  discbarges  a  debt  to  him,  and  not  to  the  plaintiff.  He 
can  not,  therefore,  get  an  assignment  from  the  plaintiff  to  be  used  against 
the  principal. 

L.  C.  Willi.s  for  appellant;  Ira  Julian  for  appellee. 

COMMONWEALTH  v.  CAMPBELL,  &c. 

Filed  November  9,  1887.    Appeal  from   Clinton   Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Bowden,  aifirming. 

A  l)ail  bond  in  the  usual  form,  except  that  it  did  not  specify  the  amount 
to  be  paid  the  Commonwealth  in  case  the  defendant  defaulted,  a  blank  being 
left  unfilled  where  the  amount  should  have  been  inserted,  is  void,  and  an 
order  of  court,  reciting  the  sum  in  which  the  defendant  might  be  admitted 
to  bail,  can  not  be  read  to  supply  the  omission. 

P.  W.  Hardin  for  appellant ;  J.  A.  Brents  for  appellees. 

SMITHSON'S  ADM'R  v.  BAKER. 

Filed  November  9,  1887.     Appeal   from    Fayette   Court  of   Common    Pleas. 

Opinion  of  the  court  by  Piasiding  Judge  Bowden,  reversing. 

Proof  of  claim  against  decedent— An  affidavit  purporting  to  prove  an  ac- 
count against  a  decedent's  estate  was  this:  "R.  S.  Taylor  states  on  oath 
that  he  has  examined  the  annexed  account  for  1212.08,  and  the  same  is  just 
and  correct." 

Held— Insufficient.  (The  test  is  laid  down  in  Leach  v.  Kendall's  Adm'r, 
13  Bush,  424.) 

George  B.  Kinkead  for  appellant;  J.  D.  Hunt,  S.  G.  Sharp  and  G.  W. 
Darnell  for  appellee. 

COMMONWEALTH  v.   DAVIS. 

Filed  Novemlwr  9,  1887.     Appeal  from  Franklin  Circuit  Court.     Opinion  of 

the  court  by  Judse  Ward,  reversing. 

Indictment— Bawdy  house— An  averment  in  an  indictment  that  a  person 
** keeps  and  maintains  a  certain  common  house  of  ill-fame,  otherwise  called 
a  bawdy  house,  resorted  to  for  the  purposes  of  prostitution  and  lewdnesi, 
and  in  said  house  for  lucre  and  gain  certain  persons  whose  names  to  the 
grand  jury  are  unknown,  as  well  men  as  women  of  evil  fame  and  repute 
and  name,  and  of  dishonest  conversation,  to  frequent  and  come  together  did 
cause,"  sufficiently  charges  that  the  defendant  knew  the  character  of  those 
he  thus  caused^  to  assemble. 

P.  W.  Hardin  for  appellant;  Major  &  Johnson  for  appellee. 

F.  &  L.  T.  P.  CO.  V.  COLLANT. 

Filed  November  9,  1887.    Appeal  from   Kenton  Circuit  Court.    Opinion  of 

the  court  by  Judge  Ward,  reversing. 

Garnishment— Practice— C.  and  F.  sued  appellant  on  account,  summoning 
appellee  to  answer  as  garnishee.  Appellant  answered,  admitting  plaintiff*! 
claim,  alleging  appellee's  indebtedness  to  it,  and  praying  judgment  against 
appellee,  asking  that  after  payment  of  plaintiff's  demand  out  of  the  amount 
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recovered ,  the  balance  be  paid  over  to  it.  Appellee  answered,  by  one  plead. 
Ing,  to  both  the  petition  and  cross  petition.  Issue  was  joined  between  plain- 
tiffs and  appellants,  and  between  appellants  and  appellee.  After  a  mistrial 
another  garnishee  satisfied  plaintiff's  claim  by  paying  into  court  a  sum  suffl- 
-oient  to  cover  it,  and  on  appellee's  motion  the  cross  petition  was  dismissed. 
Held—The  answer  not  objecting,  any  right  on  the  part  of  the  appellee  to  object 
to  the  issue  being  tried  in  this  action  as  to  whether  be  was  indebted  to  the 
appellant  was  waived,  and,  therefore,  it  was  error  to  dismiss  the  cross  peti- 
tion. 
Collins  &  Fenley  for  appellant;  O'Hara  &  Bryan  for  appellee. 

OSBORN,  &c.  V.  TAYLOR. 

Filed  November  1),  1887.    Appeal  from  Grant  Circuit  Court.     Opinion  of  the 
court  by  Judge  Ward,  aflfirming  as  to  Cbisholm,  reversing  as  to  Osborn. 

1.  Mortgage— Estoppel— When  there  was  no  formal  relea.se  by  a  mortgagee, 
nor  any  written  authority  given  by  him  for  the  execution  of  a  release  of  his 
mortgage  on  a  horse  which  the  mortgagor  had  exchanged  to  another,  Held-- 
This  third  party  can  not  defeat  the  mortgage  claim,  except  upon  the  ground 
that  the  mortgagee  by  word  or  act  misled  him  to  his  prejudice,  and  is,  there- 
fore, estopped  in  equity  from  making  claim  under  his  mortgage. 

2.  The  issue  of  mortgaged  female  animals  passes  by  the  mortgage  and  is 
subject  to  the  mortgage  debt. 

3.  Fraudulent  transfer -Where  O.  bought  land  of  S.,  May  12,  and  at  the 
same  time  rented  the  land  to  H.  for  one-half  of  the  tobacco  to  be  grown  on 
It,  Held— O.  's  ownership  of  on^-half  of  the  tobacco  can  be  assailed  only  on 
the  ground  that  the  deed  to  him  was  fraudulent,  and  p^issed  no  title  as 
against  S.  's  creditors.  That  S.  fraudulently  mortgaged  tlje  tobacco  July  1. 
«nd  that  he  contemplated  the  fraud  when  he  sold  the  land  does  not  affect  O. 
unless  he  knew  of  it  and  participated  m  it. 

E.  E.  Settle,  J.  J.  Landram  and  O.  D.  McManama  for  appellants;  W.  W. 
Dickerson  and  Montgomery,  Lindsay  &  Botts  for  appellee. 

RANSOM  V.  McCALLLSTER. 
Filed  November  9,  1887.    Appeal  from   Jefferson    Court  of   Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Obstruction  of  light  and  air— The  owner  of  a  house  in  which  is  a  window 
overlooking  the  adjacent  premises  of  another  does  not  thereby  acquire  a 
right  to  the  light  and  air  coming  laterally  over  such  adjacent  premises.  No 
action  will  lie  for  the  obstruction  or  darkening  of  such  window  by  a  wall 
built  by  the  defendant  on  his  own  land,  though  his  only  motive  in  building 
it  was  to  obstruct.  Whether  a  right  to  prevent  the  obstruction  could  be  ac- 
quire by  lapse  of  time  is  a  question  not  presented. 

W.  S.  Hogue  for  appellant;  Dodd  &  Grubbs  for  appellee. 
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8EILER,  &c.  V.  NORTHERN  BANK  OF  KENTUCKY,  &c. 
(Filed  October  4,  1887.) 

1.  A  coDveyaDce  absolute  Id  form  may  be  shown  by  parol  evidenoe  to  b» 
bnt  an  equitable  mort^ifaffe,  and  the  courts,  in  faot,  lean  to  this  conclusion 
in  doubtful  cases.    The  question  In  this  case  is,  however,  res  Judicata. 

9.  Res  judicata—Where  two  or  more  actions  are  consolidated,  a  party  to 
one  of  them  is  required  to  notice,  and  is  bound  by  all  that  is  done  in  each 
and  all  of  them. 

8.  Same— A  party  to  an  action  will  not  be  permitted  to  lie  by  while  another 
party  makes  an  issue  in  which  he  is  interested,  and  then  say  that  he  is  not 
oonolnded  by  the  judgment  of  the  court  upon  that  issue  because  he  did  not 
make  the  issue  and  was  not  a  party  to  it. 

In  a  contest  between  attaching  creditors  and  a  creditor  asserting  a  vendor's 
lien,  as  to  whether  the  transaction  between  the  latter  and  the  debtor  was  a. 
sale  or  a  mortgage  only,  sureties  of  the  debtor  in  the  notes  to  secure  which 
a  vendor's  lien  was  asserted  were  interested  in  having  the  transaction  de- 
clared to  be  a  mortgage,  and  being  parties  to  that  action  they  are  concluded 
bv  the  judgment  of  the  court  upon  that  issue,  although  they  did  not  join  in 
the  Issue. 

4.  A  clerical  misprision  can  not  be  corrected  after  the  expiration  of  *the- 
term  at  which  the  judgment  was  rendered,  except  upon  notice  to  the  adverse 
party  or  bis  attorney,  and  where  the  court  attempts  to  do  so  without  such 
notice  the  corrected  judgment  is  void  and  no  appeal  lies  from  it  without  a 
motion  being  first  made  in  the  lower  court  to  set  it  aside. 

6.  A  mere  mistake  in  computation  is  a  clerical  misprision  and  may,  upon 
Dotioe  to  the  adverse  party,  be  corrected  at  any  time.  As  to  it  there  Is  no 
limitation. 

6.  Reversible  error— An  error  of  184  is  too  small  to  justify  a  reversal  in  & 
case  involving  many  thousands  of  dollars. 

Robert  Richardgom  Hallarn  &  Myers,  James  P.  Tarvin  and  B. 
F.  Graziani  for  appellants. 

Geo.  R.  McKee  and  W.  H.  Mackoy  for  appellees. 

Appeal  from  Kenton  Ciiancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Charles  Geisbauer  died   heavily  indebted   and   the  owner  of  a 
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large  brewery.  In  order  to  prevent  Its  sale  at  the  suit  of  cred« 
itors,  his  executor  and  devisees  applied  to  the  appellee,  the 
Northern  Bank  of  Kentuck,  for  a  loan  to  be  securea  by  a  mort- 
gage on  the  property.  It  was  refused.  Subsequently  it  was  con- 
veyed to  the  bank  by  the  widow,  heirs  and  executor  for  the  con- 
sideration of  $60,0(X),  by  a  deed  absolute  in  form.  Simultaneous 
with  this  conveyance  the  appellee  sold  and  agreed  to  reoonvey  it 
to  Louis  Oeisbauer,  a  son  of  the  decedent,  for  $77,740,  upon  long 
credit  and  in  payments,  with  the  stipulation  that  if  any  of  the 
notes  were  not  paid  at  maturity,  the  entire  purchase  money 
should,  at  the  election  of  the  bank,  become  due.  The  debts  of 
the  father  were  paid  with  money  thus  obtained,  including  a 
large  one  to  the  bank.  For  the  jjreater  portion  of  the  purchase 
money  Louis  Geisbauer  gave  his  individual  notes  to  the  bank,  but 
for  the  balance  of  it  he  executed  notes  with  the  appellants  as 
his  sureties. 

By  reason  of  default  of  payment  of  one  of  them  this  action, 
seeiiing  a  personal  judgment  and  the  enforcement  of  a  vendor's 
lien,  was  brought  upon  all  of  the  unpaid  ones,  all  of  the  appel- 
lants being  made  parties  to  the  action. 

Other  creditors  of  Louis  Geisbauer  brought  suit  and  attached 
certain  property  upon  the  brewery  premises,  claiming  that  it 
was  not  covered  by  the  lien  of  the  bank  and  that  it  had  been 
obtained  by  Louis*  Geisbauer  subsequent  to  his  purchase  of  the 
bank.  These  creditors,  or  some  of  them,  also  made  themselves 
parties  to  tliis  suit,  and  insisted  that  the  agreement,  first  between 
the  widow,  devisees  and  executor  of  Charles  Geisbauer  and  the 
bank,  and  tlien  between  the  latter  and  Louis  Geisbauer,  was,  in 
fact,  but  a  mortgage  and  should  be  regarded  as  one  transaction. 
All  tlie  suits  were  consolidated  and  a  considerable  litigation  fol- 
lowed between  the  bank  and  the  attaching  creditors,  but  to  which 
the  present  appellants  were  parties.  By  consent  all  of  the  prop- 
erty was  sold,  tlie  proceeds  to  be  the  subject  of  the  litigation. 
Tfie  lower  court  held  that  the  transactions  between  the  Geisbauers 
and  the  bank  constituted  only  a  mortgage,  and  allowed  the  at- 
taching creditors,  $6,292  out  of  the  fund  in  court,  upon  the  ground 
that  this  much  of  it  had  been  realized  by  tlie  sale  of  property 
upon  which  the  bank  had  no  lien. 

From  this  judgment  the  bank  appealed  to  this  court.  Its  opin- 
ion in  the  case  mav  be  found  in  S8  Ky.,  page  154.  (Northern 
Bank  of  Ky.  v.  Deckebac^h,  &c.,  7  Ky.  Law  Rep.,  «6.)  If  held 
that  the  purchase  by  the  bank  and  then  the  sale  to  Louis  Geis- 
bauer were  absolute  sales,  and  that  they  did  not  constitute  a 
mortgage,  but  aflflrm*^d  the  judgment  of  th(^  lower  court  iras- 
much  as  it  afforded  no  relief  save  it  gave  a  portion  of  the  fund  in 
court  to  the  attaching  creditors,  which,  in  the  opinion  of  thiH 
court,  was  right.  Tlie  present  appellants  were  parties  to  that 
ajipoal.    " 

I'pon  the  return  of  the  cause  the  lower  court  rendered  a  judg- 
ment against  the  api)ellants  for'  the  amount  of  the  notes  sued 
upon,  less  the  fund  left  from  the  sale  of  the  property  after  the 
jiayment  of  the  $6,292  to  the  attaching  creditors,  and  of  this  they 
now  complain,  the  principal  ground  of  complaint  being  that  the 
transfer  to  the  hank  and  then  by  it  to  Louis  (Jeisbauer  was  but 
a  mortgage  and  not  an  absolute  sale. 

The  doctrine  is  well  settled  that  a  conveyance  absolute  in  form 
may  be  shown  by  parol  evidence  to  be  but  an  equitable  mort- 
gage. In  fact  courts  lean  to  this  conclusion  in  doubtful  cases. 
The  question  in  this  case  is,  however,  res  judicata.  This  court, 
upon  the  former  appeal,  passed  upon  it. 

It  is  urged  that  the  appellants  were  merely  nominal  parties  to 
it;  that  no  error  was  assigned  as  to  them;  that  the  then  contro- 


Digitized  by  VjOOQ IC 


SEILEE,  &C.  V.  NORTHBKN  BANK  OF  KY.,  &C.  499 

Tersy  was  between  the  attaching  creditors  and  the  bank,  and 
that  the  appellants  were  not  interested  in  it.  The  latter  part  of 
this  statement  is  certainly  incorrect.  The  bank  was  asserting  a 
vendor's  lien.  The  attaching  creditors  denied  this,  and  claimed 
that  it  had  but  a  mortgage  lien.  The  appellants  were  certainly 
interested  in  this  issue.  If  the  attaching  creditors  succeeded  as 
to  it,  then  the  liability  of  the  appellants  would  be  lessened.  It 
was  exactly  the  issue,  which  they  now  present,  and  when  pre- 
sented before,  although  by  other  litigants,  yet  they  were  then 
parties  to  the  action  and  Interested  in  the  determination  of  this 
issue.  The  character  of  the  lien  of  the  bank  and  what  it  embraced 
was  in  question.  The  appellants  were  not  only  interested  in 
having  it  declared  to  be  a  mortgage  lien  only,  because  this  would 
Tiecrease  the  debt,  but  also  in  defeating  the  claim  of  the  attach- 
ing creditors  as  the  entire  fund  would  then  be  applied  in  pay- 
ment of  their  liability. 

The  actions  were  consolidated,  and  a  party  to  one  of  them  was 
required  to  notice,  and  was  bound  by  all  that  was  done  in  each 
and  Jill  of  them.  The  law  looks  approvingly  toward  the  end  of  a 
litigation.  It  will  not,  therefore,  permit  a  party  to  a  suit  to  He 
by  while  another  makes  a  question  in  which  he  is  interested,  and 
tfcen  say  that  he  is  not  concluded  by  it.  In  this  instance,  upon 
the  former  appeal,  one  of  the  errors  assigned  by  the  bank  was 
that  the  lower  court  had  held  the  transaction  to  be  a  mortgage 
instead  of  an  absolute  sale. 

One  other  question  remains  to  be  considered. 

After  the  determination  of  the  former  appeal  the  lower  court, 
ut  its  October  term,  1886,  rendered  a  judgment  against  the  appel- 
lants for  $15,368  with  interest  from  April  17,  188(),  which  was  the 
"date  of  tlie  sale  of  the  property.  This  amount  appears  to  have 
been  arrived  at  by  first  deducting  from  the  proceeds  of  the  sale 
the  $6,292  allowed  the  general  creditors  and  $750  for  the  master 
commissioner.  The  remainder  was  then  applied  first  to  extin- 
guish the  individual  notes  of  Louis  (Jiesbauer,  and  then  as  a 
credit  on  the  unpaid  notes  of  the  appellants. 

At  the  same-  term  of  court  that  this  judgment  was  rendered  the 
appellants,  save  Louis  Geisbauer,  moved  to  correct  it  The 
motion  gave  no  reason  or  grounds  for  doing  so.  The  entry  of 
record  is  simply  that  they  moved  to  correct  it.  Tlie  bank  in  no 
way  entered  its  appearance  to  it,  nor  did  the  court  act  upon  it  at 
that  term.  There  was  no  order  continuing  the  motion  or  reserv- 
ing it  for  further  consideration,  or  suspendinj^:  the  judgment.  At 
the  next  term  of  the  court  it  rendered  what  was  termed  **a  cor- 
rected judgment"  against  the  appellants  for  the  sum  of  $11,726.60, 
with  Interest  from  that  time  until  paid.  We  do  not  see  how  this 
result  was  reached,  but  as  tiiis  record  stands  it  is  immaterial. 
The  'ippellants  have  appealed  from  both  jud^^menis,  while  the 
appellee,  by  a  cross-appeal  from  the  last  one,  insists  vhat  the  first 
Judgment  must  be  upheld.  This  involves  the  riglit  of  tiie  court 
to  render  the  last  one. 

It  is  said,  arguendo,  that  the  power  of  the  court  over  the  first 
Judgment  expired  when  the  term  ended  at  which  it  was  rendered 
antf  that  the  motion  to  correct  it  then  died.  Upon  the  other 
hand  it  may  be  said  that  from  the  mere  entry  of  it  we  are  to 
infer  a  suspension  of  the  judgment  and  that  the  court  took  time 
to  consider  it. 

Undoubtedly  the  first  judgment  was  a  final  one.  It  fixed  the 
rights  of  the  parties  and  admitted  of  enforcement  without  fur- 
ther order  of  the  court.  The  cause  was  then  at  an  end  between 
the  parties  to  this  appeal,  and  In  the  absecne  of  notice  as  pro- 
vided by  statute  they  were  not  required  to  pay  any  further  atten- 
tion to  it.     The  bank  was  then  out  of  court.     The  judgment  not 
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having  been  suspended  by  an  order  of  the  court  or  by  implica-^ 
tion  by  any  act  of  the  court,  the  appellee  had  a  right  to  enforce  It,. 

The  power  of  the  court  over  it  was  at  an  end,  unless  exerclsecl 
In  conformity  to  the  statute. 

By  section  518,  et  sequentes,  of  the  Civil  Code,  a  court  may^ 
in  certain  ways  and  for  certain  reasons,  vacate  or  modify  a  jud^-- 
ment  after  the  expiration  of  the  term  at  which  it  was  rendered^ 
This  case  does  not  come  within  any  of  those  provisions,  however*, 
unless  the  rendition' of  the  first  jud^ent  involved  a  clerical 
misprision.  It  is  unnecessary  to  decide  whether  it  did  or  Bot». 
because  the  lower  court,  per  section  619  of  the  Civil  Code,  can 
not  correct  a  Judgment  upon  this  ground  after  the  expiration  ot' 
the  term  at  which  it  was  rendered,  unless  notice  be  given  to  the- 
adverse  party  or  his  attorney.  In  this  instance  the  motion  did"* 
not  state  any  ground  for  correction,  but  waiving  this  objection^ 
inasmuch  as  the  court  in  fact  acted  upon  it,  yet  there  was  bo. 
notice  of  it  given  to  the  adverse  party.  The  bank  was  then  not 
in  court.  It,  in  the  absence  of  notice,  was  no  longer  required  to. 
be  observant  of  any  further  action  in  the  case.  It  results  thatt. 
the  court  had  no  jurisdiction  to  render  the  last  judgment,  and  iti 
being  void,  no  appeal  lies  from  it  without  a  motion  being  ^TBt. 
made  in  the  lower  court  to  set  aside,  which  was  not  done.  (Civft 
Code,  section  763. ) 

Both  the  appeal  and  the  cross-appeal  from  it  must,  therefore, 
be  dismissed.  This  leaves  the  appeal  from  the  first  judgment  yet 
to  be  considered. 

According  to  our  calculation,  based  upon  the  items  and  figures 
shown  by  the  record,-  it  is  for  about  $34.00  too  much.  Whether 
this  resulted  from  a  mere  mistake  in  calculation  in  the  lower 
court,  or  from  the  exercise  of  its  judgment  in  allo^'ing  some 
item  of  cost  or  expense,  we  are  unable  to  say.  If  the  former.  It 
may  yet  be  corrected  in  the  court  below  upon  proper  notice,  he* 
cause  it  should  be  regarded  as  in  fact  the  act  of  the  clerk  and  a& 
a  clerical  misprision  as  to  which  there  is  no  limitation,  and  can 
be  no  appeal  prior  to  a  refusal  by  the  lower  court  to  correct  It^ 
Indeed,  if  there  be  any  mistake  in  the  mere  computation^ 
whether  it  be  much  or  little,  it  may  yet  be  corrected  in  the  man-- 
ner  indicated. 

If,  however,  the  small  error  iiulicated  was,  in  fact,  the  result 
of  an  exercise  of  judgment  upon  the  part  of  the  court  in  the  al- 
lowance of  expense  or  cost,  and  nut  a  mere  clerical  misprision* 
yet  in  a  case  like  this,  involving  thousands  of  dollars,  justice^ 
would  be  nearest  attained  by  applying  the  maxim,  de  minimla 
non  curat  lex. 

The  appeal  from  the  judgment  of  October  27,  1886,  is  afilrraed* 
and  the  appeal  and  cross-appeal  from  that  of  June  18,  1886,  are 
dismissed. 


,  WESTERN  BANK  v.  MARION  COUNTY  DISTILLING  CO. 

(Filed  October  22,  1887— Not  to  be  reported.) 

To  entitle  a  warehouseman  to  assert  a  lien  for  purchase  money  as  against 
a  bona  fide  holder  of  a  warehouse  receipt  it  is  not  necessary  that  the  amount 
of  purchflSH  money  unpaid  should  be  set  forth  in  the  receipt.  It  Is  suffioie&t. 
if  it  appears  from  the  receipt  that  the  purchase  money  Is  unpaid,  withOTit> 
stating  the  amount. 

Brown,  Humphiey  &  Davie  for  appellant. 
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Bainett,  Noble  &  Barnett  for  appellee. 
Appeal  from  Louisville  Chancery  Court. 
^Opii4)ion  of  the  court  by  Chief  Justice  Pryor. 

^bU  action  is  between  the  Western  Bank  and  the  Marion  Dis- 
tilling Company,  and  involves  the  title  to  a  number  of  barrels  of 
"Whisky.  Henry  Wolf,  who  seems  to  have  been  an  extensive 
dealer  in  whisky,  purchased  of  the  distilling  company  some 
twenty-five  hundred  barrels  at  a  fixed  price,  some  of  which  was 
delivered  by  the  execution  of  certain  warehouse  receipts  to  Wolf, 
•who  transferred  them  to  the  bank,  in  pledge  or  as  a  security  for 
4;he  loan  of  money. 

The  receipts  read  as  follows: 

••Marion  Fire  Copper  Whisky, 

•*Loui8ville,  Ky..  November  7,  1881. 

^'Received  in  the  Marian  County  Distilling  Company's  Bonded 
Warehouse.  No.  872,  fifth  district  of  Kentucky,  for  account,  and 
'Subject  to  the  order  of  Henry  Wolf,  Louisville,  Ky.,  deliverable 
to  the  holder  upon  surrender  to  me  of  the  same  and  payment  of 
the  purchase  price  of  said  whisky,  and  all  charges  thereon  and 
'Storage  on  the  same  from  the  7th  day  of  November.  1882,  at  the 
rate  of  6  cents  per  barrel,  per  month,  ten  harries  Marion  County 
Distilling  Company's  Fire  Copper  Whisky,  entered  into  bond  as 
follows,''^ etc.  The  serial  numbers  are  then  given  and  the  num- 
l>er  of  gallons  in  each  barrel,  and  the  receipt  signed  by  the  presi- 
dent, C.  H.  Mattingly.  The  other  receipts  were  similar  in  their 
character  and  evidenced  the  ownership  in  Wolfe,  at  the  time  of 
the  transfer,  of  189  barrels  that  were  pledged  to  the  bank  by 
^olf  as  collateral  security  for  the  loans  made. 

By  the  provisions  of  the  act  of  March  6th,  1869,  all  such  receipts 
are  made ''negotiable  and  transferable  by  endorsement  in  blank, 
■or  by  special  endorsement  and  with  like  liability  as  bills  of 
-exchange  now  are  and  with  like  remedy  thereon.''  (3d  section 
■of  the  act^  Acts  1869,  volume  1,  page  57.) 

The  5th  section  of  the  same  act  provides  that  no  warehouseman 
'or  other  person  shall  issue  any  receipt  for  any  goods,  etc.,  for 
any  money  loaned  or  other  indebtedness  unless  such  goods,  etc., 
'Shall,  at  tne  time  of  issuing  the  receipt,  be  the  property,  without 
^noombrance,  of   said   warehouseman,    **and   if   encumbered   by 

?Tior  lien,  then  the  character  and  extent  of  that  lien  shall  be 
ally  set  forth  and  explained  in  the  receipt,  and  shall  be  actually 
and  in  fact  giving  in  store  and  under  the  control  of  said  ware- 
houseman at  the  time  of  such  receipt  or  voucher." 
Wolf  became  insolvent  with  the  whisky  purchased  in  the  pos- 
.  session  of  the  distilling  company  in  their  bonded  warehouse,  and 
the  receipts  given  for  its  delivery  in  the  possession  of  the  bank 
as  securitv  for  the  money  loaned.  The  distilling  company  set  up 
its  equitable  lien  for  the  purchase  money,  as  it  had  not  been 
paid,  and  the  l>ank  claimed  a  prior  equity  by  reason  of  the  trans- 
fer to  it  of  that  negotiable  paper  for  value. 

The  claim  of  priority  by. the  bank  over  the  distilling  company 
is  asserted  for  the  reason  that  it  had  no  notice,  at  the  time  it 
acquired  the  paper,  of  the  extent  of  the  company's  Hen,  and 
this  is  the  only  question  necessary  to  be  determined  in  the  case. 
It  is  insisted  by  counsel  for  the  bank  that  as  the  mode  of  re- 
taining the  lien  by  the  warehouseman  is  purely  statutory,  the 
svtatute  must  be  strictly  followed  and  the  amoupt  due  upon  or  for 
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the  whisky  or  the  goods  for  which  the  receipt  is  given  expressly 
and  certainly  stated. 

The  case  of  Greenbaum  Bros.  &  Co.  v.  Megibbeu,  10  Bush,  419» 
Is  relied  on  to  sustain  this  view  of  the  statute.  In  that  case* 
Megibben,  the  warehouseman,  executed  to  Wolf  &  Co.  a  receipt 
for  fifty  barrels  of  whisky,  describing  it,  deliverable  on  return  of 
the  receipt  and  payment  of  storage  and  charges.  There  was  no 
attempt  even  in  that  case  to  retain  a  lien  for  the  purchase  monev 
or  to  notify  others  that  there  was  such  an  encumbrance  on  the 
property.  Wolf  transferred  the  receipt  to  Greenbaum  Bros.  &  Co., . 
ancfwhen  they  demanded  the  whisky  Megibben  asserted  his. 
claim  for  the  purchase  money.  This  court  held  tHat  the  legis- 
lature, in  making  such  paper  negotiable,  in  order  to  protect  the 
rights  of  the  innocent  holder  taking  it  in  the  usual  course  of 
trade,  required  that  the  warehouseman,  in  executing  such  a 
receipt,  should  place  upon  its  face  all  the  evidences  of  any  lien 
that  might  exist  upon  the  property  the-  receipt  was  intended  to- 
represent,  and  further  said  '^that  the  warehouseman  could  easily 
have  protected  his  rights  and  at  the  same  time  prevented  loss  to 
innocent  parties  by  complying  with  the  plain  letter  of  the 
statute  in  endorsing  the  nature  and  extent  or  his  lien  on  the  re- 
ciept.  Megibben,  by  executing  his  receipt,  said  in  effect  to  all 
who  might  come  into  the  possession  of  it  as  purchasers  for  value 
that  the  whisky  was  the  property  of  Wolf  &  Co.,  free  from  any 
encumbrance.'^   Is  such  the  character  of  the  receipt  in  this  case? 

We  think  not. 

The  paper  on  its  face  acquainted  the  purchaser  not  only  with 
such  facts  as  should  put  him  on  inquiry,  but  gave  the  nature,, 
character  and  extent  of  an  encumbrance  upon  the  whisky  that 
would  or  ought  to  have  prevented  any  one,  exercising  ordinary 
prudence  and  judgment  in  a  business  transaction,  from  accepting^ 
the  paper  as  a  collateral,  or  becoming,  by  purchase,  the  absolute- 
owner. 

The  appellant,  as  against  the  company,  was  not  a  bona  fide 
holder.  He  had  notice  of  the  inferiority  of  the  paper,  and  that 
Wolf  held  the  whisky  subject  to  the  lien  of  the  distilling  com- 
pany. When  applied  to  any  other  character  of  negotiable  paper, 
there  can  be  no  doubt  as  to  the  priority  in  equity  of  the  distilU 
ing  company  over  the  bank.  The  bank  would  have  taken  it,  sub- 
ject to  all  the  equities  of  the  original  drawer.  It  could  not  in 
ract  be  said  to  be  negotiable  paper.  It  is  insisted,  however,  that 
this  is  a  statutory  lien  and  the  statute  must  be  strictly  pursued, 
therefore,  the  nature  of  the  lien  and  the  amount  due  on  the 
whisky  should  be  stated.  The  statute  provides  that  if  encum- 
bered, the  character  and  extent  of  the  lien  shall  be  fully  set  forth,. 
Here  it  is  evident  from  the  face  of  the  receipt  that  the  lien  is 
for  purchase  money;  that  the  extent  of  the  lien  is  the  entire  pur- 
chase money,  and  that  it  remains  unpaid.  The  kind  of  whisky 
sold  is  mentioned  in  the  receipt,  and  a  statement  that  when  the 
purchase  money  is  paid,  the  holder  of  the  receipt. becomes  en- 
titled to  the  possession  of  the  whisky. 

This,  it  seems  to  us,  was  not  only  sufficient  to  put  the  bank  OD 
inquiry,  but  was  such  an  evidence  ®f  the  drawer^s  ricrht  to  a  set- 
off against  the  paper  as  would  have  precluded  one  who  was  dis- 
posed to  exercise  the  slightest  care  and  caution  in  a  business, 
transaction  from  purchasing  it.  The  paper  was  in  fact  worth- 
less, upon  its  face,  to  the  purchaser.  The  purchase  money,  he* 
was  told,  was  unpaid,  and  while  the  whisky  might  have  sold  for 
a  greater  sum  than  the  purchase  price,  as  negotiable  paper  it  wa» 
worthless,  and  if  the  bank  or  its  officers  had  read  the  receipts, 
or  declined  to  rely  on  Wolf's  representation,  the  paper  would  not 
have  been  so  accepted.    The  statute   in  regard   to  liens  for  t|i^. 
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purohase  money  of  land  provides  that  no  lien  exists  as  against 
a  purchaser,  unless  it  is  stated  in  tlie  deed  what  part  of  the  con- 
sideratioii  remains  unpaid.  In  such  a  case  the  statement  that  a 
lien  is  retained  for  the  purchase  money  without  anything  more 
would  not  create  a  lien. 

The  amount  due  on  the  land  and  for  which  the  lien  exists  must 
appear  on  the  face  of  the  deed  by  describing  the  purchase  money 
notes  or  stating  in  express  terms  the  amount  unpaid.  Is  such  a 
construction  of  the  language  used,  if  alike  in  each  case,  to  be 
applied  to  commercial  paper  where  the  purchaser  has  notice  be- 
fore he  obtains  the  receipt  or  by  reason  of  its  stipulations  that 
the  purchase  money  is  unpaid?  Should  this  court,  in  construing 
such  a  statute,  disregard  the  well  established  rights  of  parties 
with  reference  to  negotiable  paper  and  hold  that,  because  of  the 
satute,  the  purchaser,  even  with  motice  before  he  becomes  the 
owner,  is  holding  bona  fide  because  the  statute  requires  the 
nature  and  extent  of  the  lien  to  be  set  forth  in  the  receipt.  If 
Mattingly  had  said  to  the  bank  before  its  purchase  of  the  paper 
that  the  distilling  company  held  a  lien,  by  agreement,  for  the 
entire  purchase  money  and  then  had  the  actual  possession  of  the 
whisky,  would  not  the  bank^  in  becoming  a  purchaser  after 
notice,  hold  the  receipt  mala  fide?  8uch  paper  is  made  nego- 
tiable by  the  statute  and  with  like  liability  as  bills  of  exchange 
now  are  and  with  like  remedy  thereon. 

The  appellant  was  informed  when  it  read  the  receipt  that  all 
the  purohase  money  was  due.  This  was  the  extent  of  the  lien, 
and  although  the  amount  is  not  inserted,  it  informed  the  pur- 
chaser that  the  paper  was  worthless,  or  that  if  he  took  it  he  held 
the  whisky  subject  to  the  vendor's  lien.  The  purchaser  might 
have  been  required  to  ascertain  the  amount  of  the  purchase 
money,  but  it  knew  when  it  made  the  purohase  that  the  purchase 
money,  whatever  it  was,  had  to  be  paid  to  the  vendor.  The  re- 
ceipts in  this  case  were  tot  read  by  the  chief  officer  of  the  cor- 
poration, but  relying,  as  he  states,  on  the  representation  of  Wolf, 
accepted  the  receipts  as  security  for  the  money,  and  while  his 
negligence  can  not  enlarge  or  diminish  the  rights  of  the  lien 
bolder  under  the  statute,  it  is  evident  that  if  the  chief  officer  had 
examined  the  contents  of  the  receipts  that  the  money  would  not 
have  been  loaned,  and  when  the  nature  and  extent  of  the  lien  is 
so  apparent  as  that  any  one  of  ordinary  business  capacity,  in 
reading  the  receipts,  must  have  been  informed  of  the  appellee's 
equitable  right  to  the  purchase  money,  it  is  such  a  compliance 
with  the  statute  as  gives  to  tho  warehouseman  a  superior  equity 
to  that  of  the  purchaser. 

The  Judgment  below  is,  therefore,  affirmed. 


FITZPATRICK  &  McCORMICK  v.  RINGO. 

(Filed  October  22,  1887— -Not  to  be  reported.) 

A  vendee  is  not  entitled  to  have  his  deed  reformed  so  as  to  include  an  addi- 
tional tract  of  land  upon  the  ground  that  the  vendor  represented  that  it  was 
in  the  houndary  sold  to  him,  it  appearinjc  from  the  vendee's  knowledffe  of 
the  land  that  he  oould  not  have  been  misled  bj  such  a  representation.  More- 
over, it  appears  that  he  could,  before  accepting  the  deed,  have  discovered,  by 
a  slight  examination  of  it.  rhat  the  boundary,  as  therein  described,  did  not 
Include  the  lot  in  controversy,  and  for  that  reason  be  is  not  entitled  to  have 
the  deed  reformed. 

A.  T.  Wood  for  appellants. 
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W.  H.  Holt  and  B.  F.  Day  for  appellee. 
Appeal  from  Menifee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  instituted  by  S.  A.  Peters  and  husband  to  re- 
cover of  appellee.  Ringo,  a  tract  of  about  thirty-five  acres, 
allotted  to  her  in  a  division  under  judgment  of  court  of  the  lands 
of  her  father,  Thos.  Calk,  deceased.  And  he  seeks,  in  a  cross- 
petition  against  appellants,  Fitzpatriok  &  McCormick,  his  ven- 
dors, not  a  rescission  of  the  contract  between  them,  but  judg- 
ment for  $126,  the  estimated  value  of  the  lot  in  case  of  recovery 
by  the  plaintiffs. 

But  to  entitle  him  to  any  judgment  at  all  in  his  cross-action 
against  appellants,  it  becomes  r^cessary  to  reform  the  deed  from 
them  to  him,  for  the  lot  sued  for  by  the  plaintiffs  is  not  thereby 
conveyed. 

He  alleges  the  existence  of  two  reasons  for  reforming  the  deed, 
whereby  to  make  them  liable  on  their  covenant  of  warranty. 

The  first  in  that  they,  at  the  time  of  the  contract,  represented 
to  him  that  the  boundary  of  land  sold  by  them  to  him  included 
the  lot  of  thirty-flve  acres,  and  he  was  thereby  induced  to  make 
the  purchase. 

The  second  is  that  by  mistake  the  deed  was  so  written  as  to 
only  include  a  tract  of  about  fifty-three  acres,  allotted  in  the 
same  division  to  Mrs.  Nesbitt.  another  heir  of  Thos.  Calk,  and 
purchased  of  her  by  appellants. 

The  contract  was  maue  and  agreed  on  between  Bingo  and  Mc- 
Cormiek,  Fitzpatrick  not  being  present.  And  the  evidence  shows 
that  McCormick  did  not  reside  in  the  same  county  where  the 
land  is  situated;  did  not  know,  and  informed  Bingo  he  was 
ignorant  of  the  location  of  the  northern  line  of  the  tract  he  was 
fuelling,  which  was  really  the  dividing  line  between  it  and  the 
Peters  lot.  And  the  nearest  approach  to  a  representation,  was 
the  expression  of  a  vague  opinion,  based,  ns  he  informed  Bingo, 
upon  information  of  an  Indefinite  character,  given  by  a  person, 
a  neighbor  of  Bingo,  residing  near  the  land.  On  the. other  hand. 
Bingo  then,  and  had  for  several  venrs,  resided  within  160  yards 
i)f  the  land,  and  had  every  facility,  as  well  as  inducement,  to 
ascertain,  if  he  did  not  already  know,  where  the  northern  boun- 
dary line  was. 

It  seems  to  us  it  would  be  trifiing  with  the  facts  of  this  case  to 
assume  that  he  was  in  the  least  degree  misled  by  any  represen- 
tation of  McCormick  in  regard  to  the  boundary  of  the  land  he 
purchased.  And  if  he  was  not,  then,  according  to  a  well  settled 
rule  of  equity,  the  first  of  his  alleged  reasons  for  reforming  the 
deed  fails. 

The  quantity  of  land  appellants  represented  they  owned  and 
undertook  to  sell,  and  that  appellee  admits  he  purchased,  was 
about  fifty-three  acres,  and  that  he  gets  by  the  deed  as  it  stands. 

McCormick  testifies  he  informed  Bingo,  at  the  time  of  the 
negotiation,  that  the  land  he  and  Fitzpatriok  owned  and  proposed 
to  sell  was  the  tract  allotted  to  Mrs.  Nesbitt  in  the  division  men- 
tioned, and  the  only  other  witness  present  states  he  then  knew 
and  Bingo  knew  he  w(is  buying  the  Nesbitt  lot  and  no  more. 

If  the  deed  be  reformed  so  as  to  cover  the  land  appellee  alleges 
he  purchased,  then  the  eastern  line  extending  from  a  well  known 
corner,  instead  of  being  forty-four  poles  in  length,  woitld  be 
ninety-five  poles,  and  the  western  line  would  be  correspondingly 
increased,  while  the  quantity  of  land,  instead  of  being  fifty-three 
acres,  would  be  eighty-eight  acres. 
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In  our  opinion  tlie  alleged  mistake  is  not  clearly  made  out  by 
satisfactory  proof,  as  it  must  be  to  justify  the  interposition  of  a 
tsoart  of  equity.  On  the  contrary,  it  seems  to  us  the  preponder- 
Hnce  of  the  proof  is  decidedly  the  other  way. 

But  even  if  it  was  so,  It  is  manifest  that,  by  the  exercise  of 
ordinary  diligence,  he  could,  before  accepting  the  deed,  have 
ascertained  where  the  line  dividing  the  Peters  from  the  Nesbitt 
lot  was.  The  deed,  as  written,  containing  the  same  description 
of  lands  as  that  allotted  to  Mrs.  Nesbitt,  was  delivered  to  him 
for  examination,  before  being  acknowledged  or  lodged  for  record, 
and  a  slight  examination  would  have  satisfied  him,  having  tho 
knowledge  he  did  of  the  situation  of  the  land  and  of  the  division 
among  the  Calk  heirs,  that  the  boundary,  as  therein  described, 
did  not  include  the  Peters  lot,  and  it  was  not  owned  bv  appel- 
lants. We  think  the  court  erred  in  rendering  Judgment  in  favor 
of  appellee,  and  it  is,  therefore,  reversed,  and  the  cross-petition 
directed  to  be  dismissed. 

Judge  Holt  not  sitting. 


WHITE'S  ADM'R  v.  CURD. 

(Filed  October  22,  1887.) 

1.  lDtere8t*-A  note  ezeoiit<>d  under  the  oonventlonal  10  per  oent.  iDt'erent 
law,  bearing  interest,  ae  10  per  cent.,  bore  inteivsii  at  that  rate  only  until 
maturity,  and  after  that  at  the  rate  of  6  per  cent..  tinlef>8  due  one  dny  after 
ilate  or  "instanter;'*  and  in  that  event  It  bore  lU  per  ceDt.  from  date  until 
paid. 

2.  Same— Mistake— Id  a  suit  upon  a  note  due  twelve  months  after  date, 
bearing  interest  at  10  per  cent. .  it  being  alleged  that  by  the  terms  of  the 
t)ODtraot  the  note  was  to  bear  10  per  cent,  from  itP  date  until  paid,  and  that 
by  mistake  the  note  was  not  so  drawn,  the  fact  that  the  payor  for  several 
years  paid  the  interest  annually  at  the  rate  of  10  per  cent,  is  held  to  be  snfB- 
t)Senfe  evidence,  under  the  oircDmstanoes,  in  the  absence  of  opposing  evidence, 
to  establish  the  alleged  agreement  and  mistake. 

8.  Limitation— A  writing  which  acknowledfres  an  indebtedness  and  prom< 
Ises  to  pay  it,  is  ''a  written  obligation  for  tlie  payment  of  inoney"  within 
the  meaning  of  the  statute  of  limitation,  and  au  action  thereon  is  barred 
only  after  the  lapfse  of  fifteen  years. 

4.  Homestead— Lien— The  mere  fact  that  borrowed  money  was  used  by  the 
borrower  in  discharging  a  lien  upon  his  homestead  does  not  entitle  the 
lender  to  the  benefit  of  the  Iten  thus  discharged,  there  being  no  agreement 
to  that  effect. 

C  W.  Lester  for  appellant. 

B.  D.  Hill  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The   appellee   instituted   suit   in    the    Whitley    Circuit    Court 

rinst  the  appellant,  Dempsey  White,  as  the  administrator  of 
£.  White,  deceased,  and  the  widow  and  heirs  of  said  deced- 
ent, on  three  notes,  one  for  $500,  dated  May  20,  1872,  and  due 
twelve  months  after  date,  together  with  interest  from  date  '*at 
the  rate  of  ten  per  cent,  per  annum,''  and  one  for  $675.91,  dated 
the  8tb  of  October,  1878,  and  due  instanter,  together  with  "ten 
irer  cent.  Interest  thereon  from  date,''  and  one  for  $64.30,  dated 
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the   11th   of  September,  18T7,  and   due   instanter,  together   with 
interest  thereon  **at  eight  per  cent,  from  date." 

The  legal  construction  of  the  firRt  named  note,  according  to  th& 
repeated  decisions  of  this  court,  is  that  it  bears  interest  at  the  rat& 
of  ten  per  cent,  per  annum  until  its  maturity,  and  after  ita 
maturity  it  only  bears  six  per  cent,  interest.  But  it  is  alleged 
that,  by  the  terms  of  the  contract,  the  note  was  to  bear  ten  per 
cent,  interest  per  annum  from  its  date  until  paid,  and  that  the 
note  was  to  be  so  drawn,  but  by  mistake  it  was  not  so  drawn. 
The  intestate  paid  the  interest  annually  on  the  note  at  the  rate 
or  ten  per  cent,  per  annum  until  1879.  We  think  that  this  fact* 
under  the  circumstances  of  this  case,  furnishes  sufficient  evi* 
dence,  in  the  absence  of  opposing  evidence,  to  establish  the 
alleged  agreement  and  mistake.  And,  therefore,  the  lower  court 
did  right  in  not  applying  f<»ur-tenths  of  the  sum  so  paid,  aa 
partial  nayments  of  the  principal  of  said  note. 

It  is  also  well  settled  by  this  court  that  under  the  conventional 
ten  per  cent,  interest  law,  if  a  note  was  made  payable  one  day 
after  its  date,  and  bore  ten  per  cent,  interest  from  its  date,  that 
such  note  continued  to  bear  ten  per  cent,  interest  until  it  waa 
paid,  for  the  reason  that  to  limit  the  interest  at  ten  per  cent,  to 
only  one  day,  would  be  an  absurdity,  which  it  was  not  supposed 
the  payor  and  payee  intended  to  indulge  in.  It  is  contended, 
however,  that  the  second  and  third  named  notes  are  only  due 
bills,  simply  acknowledgments  of  indebtedness,  and  not  prom- 
ises to  pay.  We  can  not  so  construe  these  two  pieces  of  paper. 
Each  one  of  them  acknowledges  an  indebtedness  and  promise  to 
pay  it,  not  only  the  principal,  but  also  the  interest,  at  the  rate 
of  ten  per  cent. 

It  is  also  contended  that  said  due  bills  are  not  promises  to  pay^ 
but  merely  acknowledgments  of  indebtedness,  and,  therefore^ 
the  five  years  statute  of  limitation  bars  the  right  of  action. 

To  this  proposition  we  can  not  agree.  As  before  said,  such 
paper  is  not  only  an  acknowledgment  of  indebtedness,  but  it  con-^ 
tains  a  promise  to  pay  it.  Such  is  its  meaning.  And  the  right 
of  action  on  it  is  not  barred,  except  by  the  statute  of  fifteen 
years  limitation.  Besides,  the  language  of  chapter  71,  article  3, 
section  1,  is,  that  the  action  on  a  written  "obligation  for  the 
payment  of  money"  shall  be  commenced  within  fifteen  yeara 
after  the  right  of  action  first  accrued. 

As  these  two  pieces  of  paper  are  obligations  for  the  payment  of 
money,  the  right  of  action  thereon  is  not  barred  until  the  lapses 
of  fifteen  years  from   the   time   the  right  of  action  first  accrued^ 

The  appellee  took  a  mortgage  on  the  tract  of  land  in  contro- 
versy to  secure  the  payment  of  the  $500  note.  This  note  waa 
given  for  borrowed  money.  At  the  time  the  money  was  borrowed 
and  the  mortgage  was  taken,  M.  E.  White  occupied  the  land  as  a 
homestead,  and  continued  to  so  occupy  it  until  his  death.  Hia 
widow,  who  now  claims  a  homestead  in  the  land,  never  joined 
in  the  mortgage.  The  appeljee  alleges  that  prior  to  the  execution 
of  the  mortgage,  M.  E.  White  was  the  surety  of  the  sheriff  of 
Whitley  county,  on  his  revenue  bond,  and  that  the  Common- 
wealth* obtained  a  judgment  on  this  bond  against  the  sheriff  and 
M.  E.  White,  upon  which  execution  was  Issued,  which  execu- 
tion was  levied  on  the  land  in  controversy,  and  that  the  land 
was  sold  to  satisfy  the  execution,  and  that  the  Commonwealth 
bought  it  in  at  the  sale,  whereby  the  lien  of  the  Commonwealth 
on  tne  land  was  continued;  that  the  appellee  applied  $806  of  the 
$500  borrowed  by  M.  E.  White  of  him,  to  the  discharge  of  said 
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lien;  that  by  reason  of  the  foregoing  facts,  he  is  entitled  to  b6^ 
substitute  to  the  lien  of  the  Com  pi  on  wealth.    The  record  shows, 
that,  prior  to  the  execution  of  the  mortgage,  the  land  in  contro- 
versy had  been  sold  and  purchased  by  the  Commonwealth  to  sat-, 
isfy  an  execution  against  M,  E.  White  and  others,   and  M.   £. 
White  applied  $306  of   the  $500   borrowed   of  the   appellee  to  the 
discharge  of  his  indebtedness  to  the  Commonwealth,   whereby 
the  Commonwealth's  Hen  on   the  land  was  discharged.     But  the 
record  does  not  show   that   the  appellee,  in  any   way,  or  in  any 
event,  looked  to  the  lien  in  favor   of  the   Commonwealth  as  an 
indemnity  for  his  loan,  or  any  part   of  it.     Nor  does   the  record 
show  that  there  was  any  understanding  or  agreement  between, 
the  appellee  and  M.  E.  White  that  the  appellee  was  to  have  a 
lien  on  the  land   equivalent   in   scope  and   effect   to   that  of  the 
Commonwealth.     On  the  contrary,  it  appears  that  M.  E*  White 
was  to  give  the  appellee  the  mortgage  sued  on  as  security  for  tht* 
$500,  and  that  he  did  give  it  for  that  purpose,  and  that  the  appel- 
lee looked  to  the  mortgage   as   given   as   security  for  the  money 
loaned,  and  that  he  looked  to  no  other  security  whatever.    Under 
the  foregoing  circumstances   we   think    that   the   appellee  is  not. 
entitled  to  be  subrogated  to  the  lien  of  the  Commonwealth.    And 
as  Mrs.  White  did  not  join   in  the  mortgage,  Phe  is  entitled  to  a. 
homestead  in  the  land  in  controversy. 

Therefore  the  judgment  of  the  lower  court  is  reversed,  to  the 
extent  that  it  disallowed  the  appellant,  Mrs.  White,  a  homestead, 
in  the  land,  and   the  case  is  remanded  for  further  proceedings^ 
consistent  with  thid  opinion. 


MURRAY,  &c.  V.  DAVIS,  Ac. 

(Filed  October  22,  1887— Not  to  be  reported.) 

A  homestend  is  not  exehipt  from  sale  for  the  purohaFe  money,  and  where ^ 
ODe  has  tiiken  up  the  piirchase-nioiK^y  notes  and  had  other 'notes  executed  to- 
him  in  Hen  thereof,  expressing  that  tliey  are  for  the  land,  the  homestead  i&. 
not  exempt  as  against  the  notes  thus  substituted  for  the  original  purchase- 
money  notes. 

W.  P.  D.  Bush  and  Boles  &  Muncie  for  appellants. 

J.  M.  Basham  and  Porter  &  McQuown  for  appellees. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

In  this  case  the  claim  to  the  honietsead  miist  be  denied.  The 
statute  expressly  provides  that  it  shall  not  be  exempt  from  sale 
for  the  purchase  money.  The  party,  Witty,  who  originally  owne<} 
the  land  in  conjunction  with  Gill,  and  who  sold  it  to  Davis* 
states  that  Davis  was  indebted  to  him,  as  purchase  monev  for  the 
land,  the  sum  of  $1,677.40.  This  fact  is  not  confcrovertecf.  Witty 
then  states  that  he  sold  the  purchase  money  note  to  one  Nunn, 
who  assigned  it  to  Murray. 

Nunn  makes  a  similar  statement  and  says  that  after  his  pur- 
chase of  the  npte,  the  appellee  then  executed  the  present  note  to., 
him  (Nunn),  in  lieu   of   the   purcliase   monev   note   obtained    by 
Nnnn  from  Witty.     Not  one  of  these  facts  is  controverted,  anct 
the  note  given  by  Davis  to  Nunn  specifies  that  it  was  for  land» 
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iknd  that  it  was  substituted  in  lieu  of  the  note  Davis  owed  Witty, 
Is  evident.  So  it  is  plain  that  this  note  was  for  the  purchase 
money,  and  there  is  no  reason  assigned  for  giving  the  vendee  a 
homestead  as  a^inst  his  vendor  or  assignee  of  the  purchase 
money  noites,  or  against  one  who  has  talcen  up  the  purchase 
money  uc^  and  had  other  note^  executed  to  him  expressing  that 
^they  are  for  the  land.  In  such  case  it  is  taking  from  the  owner 
^and  his  assignees  purchase  money  to  which  they  are  entitled  and 
'^ving  to  the  vendee  a  homestead  without  any  consideration 
Vha)tever.  (Broomfleld  v.  Broomfleld,  7  Ky.  Law  Rep.,  221;  Mil- 
ler V,  Jones,  6  Ky.  Law  Rep.,  864.) 

The  judgment  in  this  case  is  reversed  and  cause  remanded  with 
directions  to  dismiss  the  petition. 


^HIO  VALLEY  RAILWAY  &  MINING  CO.  v.  THOMAS,  Ac. 

(Filed  October  22,  1887— Not  to  be  reported.) 

1.  Gronnds  for  new  trial— The  aRslgnment  of  *'error  of  law"  as  ground  for 
«  new  trial  is  iDsuflSoleDt  to  ralf^  any  question  whatever. 

2.  The  damaRPs  awarded  in  this  proceeding  for  the  oondemnatloD  of  las4 
<«re  not  ezoessive. 

3.  As  the  verdiot  is  not  palpably  ai;(alnst  the  evidence  it  will  not  be  dig- 
^torbed. 

Clay  &  Banks  for  appellant. 

Brown  &  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Several  questions  are  presented,  arguen<lo,  by  thfe  counsel  for 
^he  appellant.  None  of  them  can  be  considered,  however,  save 
-one.  This  is  because  the  grounds  upon  which  a  new  trial  was 
»8ked  are  insufflclent  to  raise  any  othpr.     They  are: 

"First,  error  in  the  assessment  of  the  amount  of  recovery;  sec- 
x>nd,  ttiat  said  verdict  is  not  sustained  by  sufficient  evidence; 
third,  error  of  law  occurring  at  the  trial  and  excepted  to  by 
plaintiff."'' 

It  has  been  so  often  held  by  this  court  that  merely  assigning 
** error  of  law*'  as  a  ground  for  a  new  trial  is  insufficient  to  raise 
«ny  question  whatever,  and  the  reasons  therefor  have  been  so 
often  given  that  citation  of  authorities  and  a  repetition  of  the 
reasons  upon  which  they  are  founded  is  unnecessary. 

The  single  question,  therefore,  upon  this  appeal  is  whether 
there  is  sufficient  evidence  to  support  the  verdict. 

The  condemned  way  runs  through  the  farm  of  the  appellees, 
containing  about  160  acrps,  taking  a  little  over  four  acres  of  it, 
and  leaving  100  acres  of  it  upon  one  side  and  56  acres  upon  the 
^ther.  It  necessitates  the  removal  or  destruction  of  several  out- 
buildings, and  to  enclose  the  road  over  600  panels  of  fencing  will 
be  required.  Indeed,  the  evidence  shows  overwhelmingly  that 
the  damages  which  were  awarded,  aside  from'  the  value  of  the 
land  taken,  were  fairly  estimated.  The  witnesses  vary  in  their 
•estimate  as  to  the  value  of  the  land  taken  for  the  right  of  way. 

It  is  unnecessary  to  review  in  detail  the  testimony  upon  this 
question.  Sufficient  to  say  that  the  verdict  is  not  palpably  againat 
It,  and  unless  it  be  so  the  finding  of  the  jury  should  not  be  dis« 
^orbed. 
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The  commissionerB  selected  by  the  eounty  court  for  the  par-, 
pose  fixed  the  dama^^^es  at  $800.    The  road  appealed.     The  Jury 
in  that  court  allowed  I960.    The  road  again  appealed,  and  upon 
the  trial  In  the  circuit  court  the  jury  allowed  the  appellants  onl^ 
$740.    One  would  presume  from  this  history  of  the  case  that  the , 
last  finding  was  not  excessive.    A  review  of  the  tiestimony  sua--, 
tains  this  presumption. 

Judgment  aftlrmed; 


ALLSMILLER,  &c.  v.  FREUTCHENICHT,  &c. 

(Filed  October  27,  1887.) 

Void  jQdKmeDt— Guardian  ad  litem— Dower— Rents  and  iroprovements—.. 
A  testator  devised  all  his  property  to  his  widow,  which  she  was  to  manaffe. 
and  use  for  the  raising  of  liis  aud  her  obildren  so  Iodk  as  she  should  remaiik 
a  widow,  but  upon  her  marriage  the  property  to  vest  absolutely  is  tbe  testa- 
tor's then  living  children,  subject  to  the  widow's  riffht  of  dower.  Tbe  wldiiw 
bavlog  married  again,  tbe  eicecu tor  brought  suit  agaiust  her  and  against  her. 
husband.  A.,  and  against  the  survivinft  obildren  of  the  testator,  who  were 
infants,  to  settle  bis  accounts  as  executor,  and  alleging  an  indebtedness  1^ 
A.  and  wife  to  the  estate,  for  which  he  asked  personal  judgment.  A  guar- 
oian  ad  litem  was  appointed  for  the  infants,  but  no  summons  was  issued 
against  them.  A.  and  wife  filed  an  answer,  alleging  that  the  executor  had' 
oaustjil  to  be  built  a  house  upon  the  testator's  land,  for  which,  by  the  exeon- 
tor's  direction,  they  bad  paid.  An  amended  answer  was  then  filed,  wbiob. 
was  made  a  cross  petition  against  the  executor,  by  which  A.  and  wife  sought 
to  bold  him  personally  liable  for  the  sum  paid  by  them  for  building  ula. 
house.  A  second  amended  answer  was  then  filed,  asking  that  dower  be  aUot- 
ted  to  tbe  wife  of  A.  in  the  land  of  her  former  husband,  and  alleging  also 
that  she  was  entitled  to  the  interest  in  said  land  of  her  obildren  who  had 
died.     Upon  tbis  pleading  a  summons  was  issued  against  the  infants,  and  a 

guardian  ad  litem  appointed  for  tbem.    Under  these  pleadings  fifty  acres  of  > 
md  was  allotted -to  tbe  wife  of  A.  as  dower  and  thirty  acres  was  set  apart^ 
to  her  absolutely  as  compensation  for  the  enhanced  value  of  the  whole  tract  * 
of  land  by  reason  of  the  improvements.    The  boundary  of  tbe  whole  eighty 
acres  was  given,  but  not  tbe  boundary  of  the  fifty  acres  or  tbe  thirty  acrea 
The  children  of  tbe  testator,  disregarding  these  proceedings,  brought  suit  to 
have  dower  allotte<^  to  their  mother,  and  for  a  division  of  tbe  land  between 
themselves.    A.  and  wife  relied  upon  the  former  proceedings  as  a  bar  to  th» 
plaintiff's  right  of  recovery.    The  court  disregarded  the  former  proceedingB 
and  made  a  new  allotment  of  dower  and  refused  to  charge  tbe  land  with  tbo 
Improvements.    Held— 

1.  The  appointment  of  a  guardian  ad  litem  for  the  infants  before  they 
were  summoned  was  void,  and  did  not  bring  tbem  before  tbe  court. 

8.  They  were  not  brought  before  tbe  court  except  upon  the  second  amended 
answer  and  cross  petition,  and  are  not,  therefore,  bound  by  tbe  judgmvnt 
excent  as  to  tbe  matters  as  to  which  that  pleading  related. 

8.  Neither  that  pleading  nor  any  other  sought  to  hold  the  lands  bonnd  for. 
Improvements,  and  tbe  pniyer  for  general  relief  was  not  sufficient  for  that 
purpose.    Therefore,  the  judgment  charging  the  land  with  the  improvement 
Is  void  and  affords  tbe  defendants  no  protection. 

4.  As  tbe  fifty  acres  of  land  attempted  to  be  allotted  as  dower  was  not 
Identified  by  metes  and  bounds,  tbe  attempted  allotment  was  invalid. 

5.  Tbe  mother  was  not  entitled  to  the  Interest  of  her  deceased  children  In 
the  land,  for  the  reason  that  they  died  before  she  married  again,  the  wil( 
providing  that  the  land  should  go  to  the  children  living  at  the  time  of  the 
widow's  marriage.  Tbis  matter  was  not  determined  by  the  former  judg- 
ment. 

6.  The  judgment  in  this  case  directing  the  allotment  of  dower  out  i4  thov 
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^wbole  tract  without  referenoe  to  the  enhanced  value  of  the  land  by  the  im- 
{»rovement8  is  correct,  as  is  also  the  judgment  disallowing  the  Improvement 
^afcs  a  charge  upon  the  land. 

7.  The  defendants  should  be  charged  with  rent  only  for  the  thirty  acres 
-sod  not  for  the  fifty  acres. 

Helm  &  Bruce  for  appellants. 

O'Neal,  Jackson  &  Phelps  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Fred  Klages,  a  resident  of  Jefferson  county,  Ky.,  died  in  1866. 
-At  the  time  of  his  death  he  was  the  owner  of  a  tract  of  land  near 
the  city  of  Louisville,  containing  one  hundred  and  fifty-two 
acres.  After  his  death  his  will  was  duly  probated  in  the  Jeffer- 
-son  County  Court.  By  this  will  he  devised  to  his  widow  (now 
Mrs,  Allsmlller),  all  his  property,  which  she  was  to  manage  and 
use  as  she  deemed  best,  except- that  she  should  not  sell  the  land, 
for  the  raising  of  his  and  her  children,  so  long  as  she  should  re- 
main his  widow,  but  upon  her  marriage  the  property  was  to  vest 
absolutely  in  his  then  living  children,  subject  to  his  widow's 
right  of  dower,  etc. 

By  this  will  Henry  Wehmhoff  was  nominated  as  executor.     He^ 
was  duly   qualified   as   such    executor   by   the   Jefferson   County 
Court. 

At  the  time  of  Fred.  Klages'  death  he  had  a  number  of  chil- 
dren, some  by  a  former  wife  and  some  by  his  widow.  All  of 
these  children,  except  the  two  appellees,  died  during  infancy, 
^before  the  marriage  of  Mrs.  Klages  to  the  appellant,  Wm. 
Allsmiller.  The  two  appellees  are  children  by  Fred.  Klages' 
first  marriage,  and  were  also  infants  at  the  time  of  his  death. 

Mrs.  Klages  married  the  appellant,  Wm.  Allsmiller,  within  two 
years  after  the  doatli  of  Fred.  Klages. 

In  186S  Henry  Wehmhoff,  as  executor  of  Fred.  Klages,  brought 
suit  in  the  Louisville  Chancery  ('ourt  against  Wm.  Allsmiller 
and  his  wife,  formerly  Klages,  and  the  two  infant  children  of 
Fred.  Klages,  who  were  infants  under  fourteen  years  of  age,  in 
which  suit  he  sought  to  have  his  accounts,  as  executor,  settled. 

He  also  alleged  that  Wm.  Allsmiller  and  wife  were  largely  in- 
debted to  tj^ie  estate. 

The  two  infants  were  never  served  with  prooess  to  answer  this 
action,  bill,  a  guardian  ad  litem  was  appointed  to  defend  for 
them.     Wm.  Allsmiller  was  their  statutory  guardian. 

Wm.  Allsmiller  and  wife,  for  themselves  alone,  answered,  in 
which  they  alle^-jed,  anion jj  other  things,  that  Henry  Wehmhoff, 
as  executor,  contracted  with  one  Wedekemper  to  erect  a  house 
on  the  one  hundred  nnd  fifty-two  acre  tract  of  land,  at  the  price 
of  J>2,295.S2;  that  they,  by  the  direction  of  Wehmhoff,  as  executor, 
paid  said  sum,  a  part  to  Welimhoff  himself,  which  went  to  Wed- 
ekemper, and  the  other  part  to  Wedekemper. 

On  May  27,  1870,  they  filed  an  amended  answer,  which  they 
made  a  cross-petition  against  Wehmhoff.  Jn  this  cross-petition 
they  sought  to  hold  Wehmhoff  personally  responsible  for  the  sum 
thaV  they  paid  for  building  this  hoas<*. 

On  July  1.  1870,  they  filed  another  ameded  annswer,  which  they 
made  a  cross-petition  against  the  two  infants.  In  this  cross- 
petition  they  alleged,  first,  that  Mrs.  Allsmiller  was  entitled  to 
dower  in  the  one  hundred  and  fifty-two  acre  tract  of  land,  which 
they  asked  to  be  allotted;  second,  that  she  was  entitled  to  the 
interest  in  said  tract  of  land  that  her  children   would  have  been 
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entitled  to,  if  they  had  lived.  The  two  infants  were  summoned 
to  answer  this  cross-petition,  and  a  guardian  ad  litem  was  ap- 
pointed to  defend  for  them. 

Upon  the  issue  made  by  the  amended  answer,  filed  May  27, 
1870,  s«eking  to  recover  from  the  executor  the  sum  of  $2,295.28, 
the  price  of  the  improvements,  the  court's  commissioner  r^eported 
that  the  claim  was  not  a  proper  charge  against  the  estate,  as 
neither  Mrs.  Miller  nor  the  executor  had  the  right  to  erect  the 
improvements  on  the  land,  and  charge ^the  same  against  the 
infant.s. 

The  court  sustained  the  Allsmillers'  exceptions  to  this  report, 
upon  the  ground  that  while  the  real  estate  could  not  be  charged 
with  the  claim  for  Improvements,  the  will  prohibiting  such  a 
charge,  the  widow  under  the  will  **had  the  nower  to  use  the  per- 
sonalty at  discretion  for  the  benefit  of  the  children." 

On  April  4,  1872,  the  court  adjudged  that  the  executor  did  not 
contract  for  the  improvements,  and  he  should  not,  therefore,  be 
charged  with  them  in  his  settlement  with  the  widow. 

In  the  same  judgment  thv^  court  said:  '*It  sorms"  that  the  de- 
fendants should  he  entitled,  as  against  the  children  of  the  testa- 
tor, to  pay  for  the  improvements  which  tliey  made  with  their 
own  money,  to  the  extent  that  they  enhanced  the  value  of  the 
land,  but  upon  this  subject  and  all  otliers  not  herein  disposed  of 
this  cause  is  retained  for  further  orders.  The  case  was  again 
referred  to  the  couit's  commissioners  to  report  upon  the  enliance- 
ment  of  the  value  of  the  land  by  reason  of  the  improvements. 
The  feport  fixed  the  enhanced  va'lue  of  the  land  by  reason  of  the 
inrprovements  at  $2,9(X). 

This  report  was  confirmed,  and  in  the  same  order  commission- 
ers were  appointd  to  allot  dower  to  Mrs.  Allsmiller.  The  com- 
missioners were  directed  to  allot  to  Mrs.  Allsmiller  one-third  of 
the  land  involved,  including  the  improvements,  and  in  addition 
thereto  to  set  apart  to  her  in  her  absolute  right  $2,9()0  worth  of 
land,  as  compensation  for  the  enhanced  value  of  the  whole  tract 
of  land  by  reason  of  the  improvements. 

Tlie  comuiissioners  reported  that  they  allowed  Mrs.  Allsmiller 
fifty  acres  of  land,  including  the  improvenient*;,  as  dower,  and 
thirty  acres  in  addition  thereto  in  her  own  absolute  right,  by 
reason  of  the  improvouients,  making  in  all  eighty  acres.  They 
gave  the  boundary  of  the  whole  eighty  acres,  but  did  not  give 
the  boundary  of  the  fifty  acres  or  ihe  thirty  acres. 

Thereupon  Allsmiller  and  wife  went  into  the  possession  of  the 
whole  eighty  acres,  and  have  held  tiie  possession  of  the  same 
ever  since. 

Said  children  having  subsequenlty  married,  they  and  their 
husbands,  disregarding  the  above  mentioned  proceding,  brought 
suit  in  the  L(>uisville  Law  and  Equity  Court  for  ilie  i)urj)ose  of 
having  dower  allotted  to  Mrs.  Allsiniller  and  a  division  of  said 
land  between  themselves. 

Allsmiller  and  wife  relied,  first,  upon  tiie  al)ove  named  pro- 
ceedings as  a  bar  to  the  plaintilf's  right  of  recovery;  second, 
that  if  not  a  bar  tliey  established  an  enforcible  judgment  as 
against  the  land  wliicli  bound  the  said  children  for  the  sum  of 
$2,90(),  etc. 

The  lower  court  disregarded  tiie  defense  and  rendered  judgment 
allotting  to  Mrs.  Allsmiller  dower  in  said  land,  without  refertmce 
to  its  enhanced  value  by  reason  of  tlie  improvements,  and  ordered 
a  division,  and  reserved  the  question  of  rents  and  costs.  From 
that  judgment  Allsmiller  and  wife  have  appealed  to  this  court. 

First.  The  infants  were  not  served  with  summons  to  answer 
the  petition  filed  by  Weiimhotf.  His  petition  was  simply  to  settle 
his   accounts   as   executor,    and    to    obtain    personal    judgment 
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agaiDst  the  appellants.  By  the  appellants*  answer  thev  relied 
on  the  fact  that  they  had  paid  for  the  improvements  by  bis  dlrec* 
tion,  and  by  their  amended  answer  they  sought  to  have  Judg- 
ment for  this  sum  against  the  executor.  The  infants  were  not 
served  with  process  to  answer  any  of  these  pleadings.  Nothing 
was  sought  personally  against  them.  The  contest  thus  far  waa 
between  the  executor  and  the  appellants.  No  judgment  could 
have  been  rendered  against  them  because  they  were  not  served 
with  summons  to  answer.  Although  a  guardian  ad  litem  waa 
appointed  for  them,  yet  they  had  not  been  summoned  to  answer. 
Tne  appointment  of  the  guardian  ad  litem  did  not  bring  them 
before  the  court.    The  appointment  itself  was  void. 

Second.  The  second  amended  answer  of  tlie  appellants,  filed  iik 
the  old  suit,  related  only  to  Mrs.  Allsmiller's  claim  of  dower  and 
her  supposed  right  to  the  interest  that  her  children  would  have 
had  in  the  land  had  they  lived.  8he  was  not  entitled  to  any 
interest  in  the  land  on  account  of  her  dead  children,  because 
they  having  died  before  she  married  Wm.  Allsmlller,  they  had 
no  inheritable  interest  in  the  land,  for  the  reason  that  the  will 
provides  that  ^the  land  should  go  to  the  children  living  at  the 
time  of  the  widow's  marriage.  To  this  amended  answer  the 
infants  were  made  defendants  and  served  with  summons. 

Any  judgment  rendered  settling  the  dower  right  of  Mrs* 
AUsmiller  or  settling  her  pretensions  to  an  interest  in  the  land 
as  the  heir  of  her  dead  children,  would  have  bound  the  infants, 
because  they  were  properly  before  the  court  relative  to  these  two 
matters  and  these  two  matters  only. 

The  appellants  not  only  did  not  seek  to  hold  the  land  bound  for 
these  improvements  in  this  amended  answer,  but  did  not  seek  to 
hold  the  land  liable  for  them  in  any  of  their  pleadings.  Nor  did 
their  prayer  or  general  relief  in  this  amended  answer,  nor  any  of 
their  other  pleadings,  authorize  the  court  to  place  the  improve^ 
ments  as  a  charge  upon  the  land.  The  jucigment,  therefore, 
charging  the  land  with  the  improvements  is  void  and  affords  the 
appellants  no  protection. 

The  fifty  acres  of  land  attempted  to  be  allotted  to  Mrs, 
AUsmiller  as  dower  was  not  identifid  by  metes  and  bounds  by 
either  the  judgment  of  the  court  or  the  commissioner's  report. 
Therefore,  the  attempted  allotment  was  invalid. 

The  judgment  of  the  lower  court  in  this  case  directing  the 
allotment  of  dower  out  of  the  whole  tract  of  land  without  refer- 
ence  to  the  enhanced  value  of  the  land  by  the  improvements  ia 
correct. 

The  judgment  of  the  lower  court  disallowing  the  improvements 
as  a  charge  upon  the  land  is  also  correct.  But  Mrs.  Allsmiller^a 
dower  should  be  so  laid  off  as  to  include  the  improvements.  In 
this  respect  the  lower  court  should  amend  its  judgment. 

As  the  appellants  have  used  only  fifty  acres  of  the  land  aa 
dower,  which  is  about  equivalent  to  one- third  of  the  whole  tract, 
both  in  acreage  and  value,  without  reference  to  the  improve- 
ments, they  should  not  be  charged  with  rent  for  the  same. 

The  lower  court  should  confine  its  inquiry  as  to  rents  to  the 
thirty  acres  of  land. 

As  the  question  of  rents  was  left  open  by  the  lower  court,  and 
as  its  judgment  will  be  amended  as  above  indicated,  and  as  fur- 
ther proceedings  w^ill  be  had  in  reference  to  rents,  consistent  with 
this  opinion,  the  judgment  is  affirmed. 
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KENTON  INSURANCE  COMPANY  OF  KENTUCKY  v.  CITY 
OF  COVINGTON,  &c. 

(Filed  October  27,  1887.) 

1.  Taxation— A  taxpayer,  in  listing'  his  property  for  taxtion  under  the 
equalization  law,  can  not  deduct  contingent  liabilities,  and  in  this  regard 
the  same  rule  applies  to  Insurance  companies  that  applies  to  other  taxpayers. 
Therefore,  an  insurance  company,  in  listing  its  property  for  taxation,  can 
sot  deduct  from  its  assets  its  ooutin^ent  liability  to  policyholders  for  losses^ 
or  by  reason  of  their  right  to  reclaim  preuiiums  paid  in  the  event  of  a  can- 
cellation of  the  insurance  contract. 

In  this  case  an  iusuranoe  company  is  held  liable  to  taxation  upon  its  re- 
served fund,  or  "unearned  premiums,"  although  as  much  as  this  fund 
amounts  to  may  be  required  to  pay  losses  for  the  year. 

2.  Hnrae— The  mere  fact  that  a  corporation  is  required  to  pay  into  the  State 
treasury,  as  taxes,  a  certain  sum  upon  each  share  of  its  capital  stock  by  or 
on  a  named  day.  does  not  manifest  an  intention  upon  the  part  of  the  legis- 
lature to  exempt  it  from  municipal  taxation. 

8.  Distraint  for  taxes— Under  the  charter  of  the  city  of  Covington  the  city 
loses  its  right  to  distrain  for  taxes  unless  the  tax  bills  are  placed  in  the 
hands  of  the  collector  once  in  each  year. 

J.  F.  &  C.  H.  Fisk  for  appellant. 

W.  K.  Benton  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Cliief  Justice  Pryor. 

Thi.s  action  was  instituted  in  the  court  below  to  enjoin  the  col- 
lection of  what  was  claimed  to  be  delinquent  taxes  assessed 
apjainst  the  insurance  company  for  the  years  1879,  188(),  1881,  1882 
and  1888.  The  injunction  was  sustained  as  to  the  collection  for 
t!ie  entire  period,  except  as  to  the  year  1888,  the  cliancellor  be- 
low holding  tliat  the  remedy  by  distress,  as  to  those  years,  had 
been  lost  by  the  failure  of  the  council  to  place  the  delinquent 
bills  or  tax  bills  in  the  iiands  of  the  collector  at  least  once  in 
each  year  as  required  by  the  provisions  of  the  charter  of  the 
city.  The  failure  to  do  this  lost  to  the  city  the  particular  rem- 
edy, as  was  held  in  the  case  of  tlie  Covinp:ton  Gas  Lighn  Co.  v. 
City  of  Covington,  &c.,  8  Ky.  Law  Rep.,  442. 

The  taxes  for  the  year  1888  are  alone  involved  on  his  appeal. 

The  insurance  company  asserts  an  exemption  from  taxation  on 
its  reserved  fund,  or  what  is  termed  unearned  premiums,  on  two 
grounds:  The  first  is,  that  being  required  to  pay  into  tlie  treas- 
ury the  sum  of  fifty  cents  on  each  .$100  of  its  capital  stock  by  or 
on  a  named  day,  it  was  the  legislative  intent  to  exempt  it  from 
any  other  burden  in  the  way  of  taxation,  State  or  iiiunicipal, 
and  the  cases  of  Johnson  v.  Commonwealth,  7  Dana,  J^8,  and  the 
Farmers'  Bank  v.  (Commonwealth,  6  Bush,  127,  are  relied  on  a» 
settling  this  question.  An  examination  of  those  cases  will  show 
that  in  consicferlng  the  charter  of  the  two  banks  it  was  held  that 
the  legislature  had  manifested  an  intention  to  exempt  the  banks 
from  any  additional  taxation,  in  providing  that  the  tax  imposed 
*' shall  be  in  lieu  or  in  full  of  all  other  taxes."  There  is  nothing 
in  the  charter  of  the  appellant  expressly  exempting  its  property 
from  municipal  taxation,  nor  can  a  'reasonable  implication  arise 
from  any  provisions  of  its  charter  that  such  was  the  legislative 
will.  On  the  contrary,  the  company  has  been  listing  its  property 
for  taxation  from  year  to  year  witii  the  assessor  of  the  city,  and 
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payinK  taxes  thereon  for  municipal  purposes,  placing  upon  the 
language  of  its  charter  the  only  reasonable  construction  that  can 
well  be  applied  to  it. 

It  is  insisted,  however,  by  the  city  that  the  re-insurance  re- 
serve, or  what  has  been  termed  unearned  premiums,  is  liable  to 
taxation,  and  as  the  company  has  failed  to  list  this  money  under 
the  equalization  law,  or  has  deducted  the  amount  from  its  assets, 
it  Is  not  bearing  its  share  of  the  municipal  burden. 

The  General  Statutes,  regulating  the  assessment  of  property, 
provides  that  after  the  assessment  of  the  specific  property  de- 
scribed, each  person  shall  fix  the  amount  he  is  worth  from  all 
other  sources  after  deducting  his  indebtedness.  Section  6  pro- 
vides: "The  indebtedness,  which  may  be  deducted  as  aforesaid, 
must  be  just  and  honest  debts  owing  as  principal  and  not  as 
surety  and  created  for  a  valuable  consideration  which  the  person 
intends  to  pay."  etc. 

The  I5lh  section  of  an  act,  appr^oved  March  12,  1870.  entitled  an 
act  for  the  incorporation  of  and  regulation  of  fire,  marine,  health, 
accident,  etc.,  insurance  companies,  except  life  insurance  com- 
panies, provides  as  follows: 

"It  shall  not  be  lawful  for  the  directors,  trustees  or  managers 
of  any  insurance  company  to  make  any  dividend  except  from  the 
surplus  profits  arising  from  their  business,  and  in  estimating  such 
profits  there  shall  be  reserved  therefrom  a  sum  equal  to  the  amount 
received  for  premiums  on  unexpired, risks  and  policies,  which  are 
hereby  declared  to  be  unearned  premiums;  and  also  there  shall 
be  rjeserved  all  sums  due  the  corporation  on  bonds  and  mortgages, 
bonds  and  book  accounts,  or  other  securities,  of  which  no  part  of 
the  prim.Mpal  or  interest  thereon  has  been  paid  during  the  last 
year,  and  for  which  foreclosure  or  suit  has  not  been  commenced 
for  collection,  or  which,  after  judgment  obtained  thereon,  shall 
have  remained  more  than  two  years  unsatisfied,  and  on  which 
interest  shall  not  have  been  paid,  and  also  there  shall  be  reserved 
all  interest  due  or -accrued  and  remaining  unpaid.  Any  dividend 
made  contrary  to  these  provisions  shall  subject  the  company 
making  the  same  to  a  forfeiture  of  its  charter,"  etc. 

We  find  no  provision  of  the  genearl  law,  with  reference  to  tax- 
ation, that  exempts  this  or  like  corporations  from  the  payment 
of  municipal  taxes,  and  no  provision  of  appellant's  charter  from 
which  it  may  be  inferred  that  such  an  exemption  exists,  and  if 
no  such  burden  can  be  imposed,  it  must  arise  from  the  obligation 
of  the  company  to  pay  losses  sustained  out  of  this  reserved  fund, 
denominatpd  unearned  premiums,  or  its  contingent  liability  to 
policy  holders  to  refund  to  them  a  portion  o!  the  premiums  paid 
when  presenting  their  policies  for  cancellation. 

If  the  right  on  the  part  of  policy  holders  to  demand  pay  for 
losses,  or  to  reclaim  premiums  j^aid  upon  a  cancelment  of  the 
insurance  contract,  can  be  regarded  as  an  indebtedness  on  the 
part  of  the  company,  then  such  indebtedness  may  be  deducted 
from  the  assets  of  the  corporation  when  listing  its  property  for 
taxation.  These  outstanding  risks  pertain  to  all  insurance  com- 
panies, and  if  deducted  from  the  value  of  assets  would  result  in 
exempting  their  property  from  any  taxation  whatever. 

The  act  of  March  12,  1870,  with  reference  to  the  payment  of  div* 
idends,  requiring  that  no  dividends  shall  be  made  of  this  re- 
served fund,  does  not  divest  this  corporation  of  its  right  of  prop- 
erty in  it,  or  to  use  and  invest  it  for  the  benefit  of  the  stockhold- 
ers*. The  policy  holder  is  not  required  to  pay  taxes  on  the  amount 
of  his  policy,  because  he  is  entitled  to  no  part  of  the  money  until 
he  has  sustained  a  loss.     The  premiums  paid  on   unexpired  poll- 


Digitized  by  VjOOQ IC 


KENTON  INS.  00.  OF  KY.  V.  CITY  OF  COVINGTON.         515 

tsies  belong  exclusively  to  the  corporation,  and  a  reserved  fund  of 
near  $70,000,  that  is  used,  controlled  arid  managed  by  the  corpor- 
ation for  the  beneficiaries  called  Mockholders,  by  loaning  it  out 
at  interest  or  investing  it  in  securites,  from  which  profits  are 
tsonstantly  derived,  is, asked  to  be  believed  from  municipal  bur- 
<Jens  for  no  other  reason  than  by  the  general  law  enacted  for  the 
protection  of  the  company  and  the  policy  holders,  no  dividends 
are  to  be  paid  out  of  this  reserve  fund.  Mortgages  and  bonds 
<iue  the  corporation,  and  upon  which  no  part  of  the  principal  or 
interest  has  been  paid  during  the  last  year,  constitute  a  part  of 
this  reserved  fund,  yet  they  are  the  property  of  the  corporation, 
and  the  principal  and  interest,  as  it  accrues,  held  for  the  benefit 
of  thp  stockholders,  and  if  an  exemption  exists  in  the  one  case  a 
like  reason  should  exempt  the  entire  reserved  fund  from  taxation. 

It  is  argued  for  the  company  that  at  least  fifty  per  cent,  of  the 
premiums  paid  into  any  insurance  company  for  any  year  will  be 
paid  out  for  losses  occurring  during  that  year,  and  that  at  least 
as  much  as  that  amount  is  used  to  pay  losses  for  any  year.  What, 
then,  is  to  be  realized  from  the  business  of  the  corporation,  upon 
such  a  theory,  is  left  so  uncertain  as  to  afl'ord  no  guide  to  the 
mode  or  assessment  of  the  property  of  such  corporations  for  tax- 
ation, and  if  the  probable  loss  of  such  corporations  is  to  govern, 
then,  if  the  premiums  paid  for  any  one  year  are  insuflflcient  to 
pay  losses,  no  burden  should  be  imposed,  and  the  amount  of 
taxes  to  be  demanded  is  to  be  regulated  by  the  profits  resulting 
from  the  enterprise.  We  perceive  no  difference  between  the  bus- 
iness of  insurance  and  any  other  business  in  whicli  capital  may 
be  invested  with  a  view  to  prdflt.  It  is  reasonably  certain,  in  all 
business  enterprises,  that  losses  will  be  sustained,  and  to  hold 
that  deductions  are  to  be  made  from  the  assets  in  anticipation  of 
loss  would  be  to  relieve  all  business  enterprises  from  taxation 
and  substitute  for  the  present  system  a  mode  of  assessment  en- 
tirely impracticable.  The  company  may  be  required  to  cancel 
«ome  of  its  policies,  but  this  is  a  r4sk  It  assumes  wlien  engaging 
in  its  business.  The  merchant  may  reasonably  expect  to  lose 
a  certain  per  cent,  of  the  sales  of  goods  made  to  his  customers, 
but  this  affords  no  reason  for  anticipating  the  loss  and  deducting 
it  from  the  value  of  his  personalty  before  loss  is  sustained. 

Their  contingent  liabilities  are  not  debts,  and  can  not  enter 
into  the  estimates  of  value  when  making  an  assessment. 

In  the  case  of  the  People  v.  Ferguson,  .38  New  York^  91,  where 
Buch  contingencies  were  held  to  lessen  the  value  of  the  assets  of 
an  insurance  company,  the  opinion  was  based  on  a  statute  taxing 
the  capital  stock  and  surplus  profit  of  the  insurance  company, 
and  the  distinction  was  drawn  between  that  statute  and  the  gen- 
eral law  assessing  individuals  on  their  personalty.  The  general 
law  permitted  (as  is  the  law  in  this  State)  the  just  debts  owing 
by  the  owner  of  property  to  be  deducted,  and  it  was  held  in  that 
case  that  if  the  same  facts  had  been  presented  with  reference  to 
the  estate  of  the  individual  owner,  lie  would  not  be  entitled  to 
the  deduction  claimed.  In  this  State  why  should  the  property 
of  the  corporation  be  taxed  otherwise  than  as  required  by  the 
general  law?  We  find  no  statute  prescribing  a  different  mode 
when  taxing  for  even  municipal  purposes,  and,  besi'les,  we  are  at 
a  loss  to  perceive  why  the  individual  owner  should  pay  the  tax 
under  such  circumstances,  and  tlie  corporation  be  exempted  from 
the  burden.  While  the  actual  marketable  value  of  an  estate  is 
lessened  if  encumbered  by  contingent  liabilities,  the  statute  pro- 
vides in  effect  that  no  deduction  for  such  reasons  shall  be  made. 
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If  one  is  worth  $50,000,  and  liable  as  surety  for  $25,000,  and  the 
principal  is  insolvent,  his  estate  is  lessened  in  value,  but  still  he- 
IB  required  to  pay  tax  on  the'$50,O0O.  These  unearned  premiums 
are  retained  under  the  law  by  the  corporation  to  provide  against 
contingent  losses.  It  is  found  set  apart  for  that  purpose,  and  in 
the  usual  course  of  business  in  like  corporations  such  a  reserve 
fund  would  usually  be  retained,  even  ff  no  statute  existed  re- 
quiring it. 

In  the  case  of  the  State  v.  Insurance  Company,  84  New  Jersey 
Law,  5Tn,  it  is  said  tliat  this  idea  of  the  diiference  between 
earned  and  unearned  prcniiuins,  as  affecting  the  question  of  pres- 
ent property,  is  too  uncertain  to  form  a  basis  for  taxation,  and  it 
was  further  hold  in  that  case  that  such  distinctions  between 
earned  and  unearned  premiums  might  affect  the  strength  of  the 
company  when  declaring  dividends,  but  it  can  not  be  said  that 
unearneci  premiums  are  so  charged  that  they  can  not  be  said  ta 
be  the  property  of  the  company  for  the  purposes  of  taxation.  The 
right  of  property  in  the  company  exists,  although  a  part  of  the- 
premiums  may  be  reclaimed. 

In  the  case  of  the  Insurancce  Company  v.  ('appellar.  88  Ohio 
St.,  5H0,  the  insurance  company,  in  listing  its  property,  included 
as  an  item  of  indebtedness  what  was  called  re-insurance.  The 
amount  was  a  sum  equal  to  50  per  cent,  of  ail  premiums  on  pol- 
icies unpaid  at  the  time  for  listing  property  for  taxation.  The 
sum,  in  the  aggregate,  retained  was  composed,  as  was  alleged^ 
of  unearned  premiums.  The  statute  of  that  State  provided  that 
•*no  insurance  company,  organized  under  any  law  of  this  State, 
shall  make  any  dividend  except  from  the  surplus  profits  arising 
from  its  business,  and  in  estimating  its  profits  there  shall  be  re- 
served thereof rom  a  sum  equal  to  fifty  per  cent,  of  the  whole 
amount  of  premiums  on  unexpired  risks  and  policies,  which  la 
herebv  declared  to  be  unearned  premiums." 

In  discussing  the  questions  raised  in  that  case  the  court  held 
that  bona  fide  debts,  owing,  etc.,  mean  nlliing  m^re  than  a 
fixed  liability  to  pay  a  sum  certain,  due  or  to  become  due  at  all 
events,  and  not  a  loss  that  has  not  happened  or  may  never 
happen. 

Insurance  is  obtained  to  provide  against  loss,  and  while  the 
insured  may  iiave  the  rightrto  have  the  jjolicy  canceled,  the  right 
to  do  so  has  no  fixed  value,  nor  can  this  rijiht  !)e  taxed.  Thia 
company,  in  the  year  1888.  listed  witli  the  assessor  its  taxable 
assets,  amounting  to  $80,298.fi4,  and  its  liabiliMes  at  $88,240.00, 
and.  therefore,  for  the  purpose  of  taxation  tiie  company  was  insol- 
vent. It  held  United  States  bonds  and  other  evidences  of  debt, 
exempt  from  taxation,  amounting  to  over  $125.0(0,  and  while 
amply  able  to  meet  all  its  engagements,  crediting  its  taxable  prop- 
erty, or  the  value,  by  the  contingent  liabilities  resulting,  or  that 
might  result,  from  a  cancellation  of  the  policies,  and  we  find  the 
company  in  no  condition  to  stand  its  part  of  the  local  burden.  It 
is  plain'that  the  policy  holders  have  parted  with  these  premiums, 
and  that  the  company  is  in  the  possession  of  the  money  under 
their  contracts  of  insurance.  The  money,  or  its  equivalent,  is 
certainly  not  taxable  as  against  the  policy  holder,  and  if  not  tax- 
able in  the  hands  of  the  company,  it  escapes  the  burden.  The 
company  is  the  absolute  owner,  and  sliould  be  compelled  to  pav 
the  tax.  It  may  have  to  pay  this  entire  fund  in  discharge  of  its 
contracts,  or  the  whole  of  its  capital  stock,  i^ut  this  affords  no 
reason  for  the  exemption,  for  if  such  a  rule  is  adopted  as  the 
basis  of  taxation  in  the  one  case  because  experience  has  demon- 
strated that  a  certain  amount  of  loss  will  be  annually  sustained^ 
then  the  same  rule  must  apply  as  to  all  business  enterprises,  and 
the  assessing  officer  is  left  to   speculate  on  the  chanc^^of  loss,  of 
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the  probability  of  loss,  left  solely  to  the  judginent  of  ^hose  con- 
ducting the  business. 

When  the  policy  is  canceled  or  the  loss  sustained  the  amount 
paid  or  refunded  can  be  deducted,  and  nrit  before.  The  peculiar 
T^baraeter  of  an  insurance  company  and  its  mpde  of  doing  bus- 
iness can  not  make  it  an  exception  when  looking  to  the  law  reg- 
ulating the  mode  of  ansessment  that  must  apply  to  the  present 
Tjase,  if  taxable  at  all.  and  we  find  nothing  in  the  statute  imply- 
ing even  tliat  this  fund  called  unearned  premiums  is  exempt 
from  taxation. 

Judgment  affirmed  on  original  and  cross-appeal. 


STACY  V.  HOLIDAY,  &c. 
(Filed  November  1,  1887— Not  to  be  reported.) 

1.  A  sherifif's  deed  to  land  sold  under  execution  relates  back  to  the  levy  of 
the  execution  and   invests  the  purchaper  with  the  lejral  title  from  that  date. 

2.  The  equity  of  redemption  in  land  sold  to  appellant  under  execution  was 
purchased  by  the  Commonwealth.  After  the  expiration  of  a  year  from  the 
date  of  the  first  f^ale  the  Commonwealth  had  the  land  sold  at  public  outcry, 
filthonph  it  had  never  redeemed,  and  appellee  became  the  purchaser.  Held — 
That  appellee  acquired  no  title.  His  claim  that  appellant,  being  at  the  last 
«ale.  failed  lo  forbid  It  is  not  sustained  by  the  testimony. 

8.  Matter  not  pleaded  as  an  estoppel  can  not  be  relied  on  aa  such. 

AVm.  Lindsay  and  Jolin  L.  Scott  for  appellant. 
J.  C  Ever.^ole  for  appellees. 
Appeal  from  Perry  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  Commonwealth  having  obtained  a  judgment  against 
Origsi)y,  sheriff  of  Perry  county,  on  his  revenue  bond,  and  Nick 
Williams  and  Nick  Combs  as  his  sureties,  execution  was  issued 
%m  said  judgment,  which  execution  was  levied  on  the  two  tracts 
of  land  in  controversy  as  the  property  of  Nick  Williams  and 
Nick  Combs.  And  on  the  loth  day  of  October,  1880,  each  tract 
of  land  was  sold  under  said  execution,  and  the  a])pellant  became 
the  purchaser  of  each  tract  at  less  than  two-thirds  of  its  ap- 
praised value.  The  Commonwealth  thereafter  caused  the  equity 
of  redemption  in  each  tract  to  be  levied  on,  and  on  the  20th  6t 
June,  1881,  the  equity  of  redemption  in  each  tratit  was  sold  and 
the  Commonwealth  became  the  purchaser  thereof. 

On  the  nth  day  of  June,  1882,  the  Commonwealth  caused  each 
tract  of  land  to  be  sold  by  its  agent  at  public  outcry,  and  the 
appellee.  Holiday,  !)ceame  tl)e  purchaser  thereof,  and  received  a 
deed  from  the  Commonweal tii. 

Neither  tract  of  land  was  redeemed  within  a  year  from  the 
time  of  the  appellant's  purchase.  In  fact  neither  tract  was  re- 
deemed at  any  time.  The  second  sale  wa.«:«  made  within  a  vear 
from  the  appellant's  purchase,  and  the  C-nmmonwealth  not  hav- 
ing redeemed  within  a  year  from  the  appellant's  purchase,  it  lost 
the  right  to  redeem  after  the  expiration  of  that  time. 

After  the  expiration  of  a  year  from  the  time  of  the  appellant's 
purchase  the  sheriff  of  Perry  county  made  him  a  deed  to  each 
tract  of  land. 

No  one  having  redeemed  the  tracts  of  land  within  a  year  from 
the  time  of  the  appellant's  purchase,  he  became,  at  the  expira- 
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tlon  of  that  time,  entitled  to  the  legal  title  to  said  land,  and  tho^ 
sheriff's  deed  invested  him  with  the  legal  title  thereto,  which 
deed  related  back  to  the  levy  of  the  execution  upon  the  twa 
tracts  of  land  and  invested  appellant  with  the  legal  title  thereto, 
from  and  after  that  date. 

And  the  sale  of  said  tracts  of  land  by  the  Commonwealth  on 
the  17th  of  June,  1882,  did  not  overreach  the  appellant's  title. 

But  the  appellee,  Holi«lay,  contends  that  at  the  last  named 
sale  he  was  a  purchaser  of  said  tracts  of  land  without  notice  of 
the  appellants'  claim;  that  tlie  appellant  was  present  at  the  sale 
and  failed  to  forbid  the  sale  or  make  his  claim  known;  that  he 
was  a  bidder  on  the  land  at  the  sale;  that  his  conduct  in  these 
particulars  was  such  as  to  lead  him,  the  appellee,  to  believe  that 
he  claimed  no  interest  in  the  land,  whereby  he,  the  appellee, 
was  induced  to  believe  that  the  appellant  had  no  claim  to  the 
land.  Therefore,  he  bought  it  at  full  value,  and  that  the  appel- 
lant is  estoppnd  from  asserting  title  to  it. 

Several  witnesses  state  that  Mr.  Sublett,  the  auditor's  agent. 
Just  before  asking  for  bids  on  the  land,  read  the  boundary  of  each 
tract.  Other  witnesses  say  he  described  each  tract,  and  he  then 
announced  that  he  would  sell  these' tracts  of  land;  that  at  this, 
stage  of  the  proceedings  the  appellant,  to  use  his  own  language, 
according  to  some  of  tne  witnesses,** forbid  the  sale  of  that  land.'* 
Other  witnesses  say  that  he  forbid  the  sale  of  the  land. 

All  of  the  witnesses  agree  that  he  did  not  forbid  the  sale  of  the 
land  but  once,  and  from  this  fact  the  appelke  atttmpts  to  niake 
It  appear  that  he  objected  to  the  sale  of  only  one  of  the  tracts, 
hut  the  uncontradicted  facts  are  tliat  he  forbid  the  sale  just  after 
Mr.  Sublett  finished  describing  both  tracts  as  the  property  that 
he  would  sell.     Therefore,  he  did   forbid   tlie  sale  of  both  tracts. 

A  few  witnesses  swear  that  they  did  not  hoar  the  appellant 
forbid  the  sale  of  the  land.  This,  doubtless,  is  a  fact,  but^iever- 
theless  quite  a  number  of  other  witnesses  swear  that  thev  did 
hear  the  appellant  forbid  the  sale  of  the  land.  The  fact  tliat  a 
few  persons  did  not  hear  it  is  not,  under  the  circumstanct  s  of 
this  case,  contradictory  evidence.  Therefore,  we  regard  it  as  a 
fact  almost  conclusively  proven  that  the  appellant  did  forbid  the- 
sale  of  both  tracts  of  land,  and  that  the  appellee  bought  them, 
so  far  as  the  appellant's  claim  is  concerned,  at  his  peril.  Alsa 
the  appellant  swears  that  before  the  sale  he  notified  the  appellee 
that  he  had  a  claim  upon  the  land.  Appellee  does  not  deny  this 
fact. 

It  is  attempted  by  the   appellee    to    prove    that   the   appelhmt, 

tust  before  the  sale,  proposed  to  him  that  the  appellant  should 
►uy  one  of  the  tracts  and  the  appellee  the  other.  The  evidence 
as  to  this  matter  is  contradictory.  Besides,  it  is  not  pleaded  as 
an  estoppel.  And  if  it  were  pleaded  as  an  estoppel  the  proof 
clearly  shows  that  the  appellee  was  subsqeuently  put  upon  hla 
guard  by  the  appellant's  forbidding  the  sale  of  the  land. 

There  is  no  proof  whatever  that  the  appellant  bid  in  either  of 
these  tracts  of  land  for  Williams  or  Combs,  the  execution  de- 
fendants. 

We  are  constrained  to  conclude,  from  the  record  before  us,  that 
the  appellant  is  entitled  to  both  tracts  of  land. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause  i& 
remanded  for  further  proceedings  consistent  vith  this  opinion. 
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McGORMICK,  <fec.  v.  McCORMIClK,  &c. 

(Filed  November  I,  1887— Not  to  be  reported.) 

1.  Joinder  of  plaiDtiffs  and  actioDS— As  it  is  of  ooinmon  interest  to  all  the 
plaintifiTs  in  this  aotion  to  set  aside  the  judgment  and  sale  in  another  action, 
and  when  tba^  is  done  all  questions  arising  will  relate  to  the  same  parties 
and  the  same  subject- matter,  there  was  no  misjoinder  of  plaintiffs  or  causes 
of  action. 

a.  Ose  of  plaintiff's  name  without  authority— When  an  action  Is  prosecuted 
for  the  joint  and  mutual  beneflt  of  all  the  plaintiffs,  a  presumption  may 
arise  that  it  was  done  by  the  consent  of  all ;  but  when  the  object  of  an  aotion 
is  opposed  to  the  interest  of  one  of  the  plaintiffs  and  the  judgment  rendered 
takes  from  him  his  property  and  transfers  it  to  a  coplaintiff,  if  an  issue  is 
afterwards  made,  it  is  incumbf>nt  on  the  one  benefitted  to  show  that  the  one 
Injured  consented  to  be  despoiled. 

8.  Parties  to  actions— In  an  aotion  by  a  trustee  for  the  benefit  of  creditors 
to  subject  to  the  payment  of  a  note  held  by  the  debtor  one  iialf  of  a  lot,  the 
other  half  of  which  was  owned  by  the  debtor,  the  entire  lot  was  sold,  it  being 
indivisible.  In  an  action  to  set  aside  the  judgment  in  that  action  and  the 
sale  under  it.  Held— That  the  trustee  for  the  benefit  of  creditors  is  a  neces- 
sary party  defendant. 

Cornelison  &  Mitchell  for  appellants. 

B.  J.  Peters  and  \V.  H.  Holt  for  appellees. 

Appeal  from  Nfontgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  the  action  of  Little,  trustee,  and  gthers  against  Orear  & 
Wyatt  to  subject  an  undivided  half  of  the  lot  of  land  in  dispute 
to  paj*  the  last  installment  of  purchase  money  tlieretor,  due  by 
the  defendants,  it  was  alleged  in  the  petition  that  interest  be- 
longed to  J.  P.  McCormick,  but  E.  N.  McCormick,  one  of  the 
plaintiffs,  having  become  the  owner  of  tlie  note,  transferred  it 
with  his  other  property  to  Little»  in  trust  for  the  benefit  of  his 
creditors. 

It  was'  also  alleged  that  John  McCormick,  now  dead,  owned 
the  other  half,  but  E.  N.  McCormick  had,  previous  to  his  deed 
of  assignment,  acquired  title  to  it  by  purchase  from  his  six  heirs 
at  law. 

In  the  judgment  rendered  in  that  aclion,  it  being  agreed  that 
the  lot  was  not  susceptible  of  division,  it  was  directed  to  be  sold 
entin*.  one-half  of  the  proceeds  of  the  sale,  or  enough  for  the 
purpose,  to  be  applied  to  pay  the  note  against  Orear  <fe  Bryant, 
and  the  other  to  be  paid  to'  Little  for  the  benefit  of  E.  N.  Mc- 
Cormick's  creditors.  And  at  the  sale  Mitchell  became  the  pur- 
chaser at  $25.  a  little  over  one-twentieth  the  value  of  the  lot. 
The  plaintilfs,  in  this  action,  allege  that  without  tiieir  knowledge 
or  consent  E.  N.  McCormick  fraudulently  caused  the  action  of 
Little,  trustee,  etc.,  against  Orear  &  Wyait  to  be  commenced  and 
prosecuted  to  judgment  in  their  names'as  co-plaintiffs. 

J.  P.  McCormick,  one  of  the  plaintiffs  in  tins  action,  says,that 
he  had  sold  to  E.  N.  McCormiiUt  the  one-half  interest  in  the  lot, 
but  had  never  been  paid  therefor,  and  has  a  superior  lien  on  that 
half  for  the  payment  of  the  purchase  price,  wnich  he  asks  to  be 
enforced,  before  the  payment  of  the  note  of  Orear  &  Wyatt  to 
Little,  trustee.  But  as  no  judghient  has  been  rendered  in  that 
branch  of  the  case,  except  to  set  aside  the  judgment  and  sale 
mentioned,  the   only   question    before   us   is  whether   the   court 
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erred  in  refusing  to  compel  the  plaintiffs  to  elect  which  cause  of 
action  they  would  prosecute.  As  it  is  of  common  interest  to  J. 
P.  McCormick  and  the  other  plaintiffs  in  this  action  to  set  aside 
the  judgment  and  sale  in  the  action  of  Little,  trustee,  etc., 
against  Orear  &  Wyatt,  and  all  the  questions  arising,  when  that 
is  done,  will  relate  to  the  same  parties  and  subject  matter,  we 
think  there  was  no  misjoinder  of  parties  plaintiffs  nor  of  causes 
of  action. 

It  seems  to  us  that  neither  E.  N.  McCormick  nor  Mitchell,  the 
purchaser,  is  now  in  a  position  as  defendant  to  this  action  to 
deny  the  allegation  that  the  four  plaintiffs  each  inherited  one- 
sixth  of  the  lot  from  their  father,  John  McCormick,  but  are 
estopped  to  do  so,  by  the  statements  made  in  the  other  action. 

We  do  not  think  the  allegation  that  the  plaintiffs  in  this  action 
were,  without  their  knowledge  or  consent,  entered  as  plaintiffs 
in  the  other,  is  fully  met  and  denied  in  the  answer.  But  assum- 
ing it  is  sufficiently  so  to  form  an  issue  of  fact,  fhe  question 
arises,  in  the  absence  of  evidence  by  either  party,  upon  whom 
rests  the  burden  of  proof? 

Although  it  was  alleged  in  the  other  action  E.  N.  McCormisk 
had  acquired  by  purchase  from  his  heirs  the  undivided  half  of 
the  lot  that  belonged  to  John  McC-ormick,  no  evidence  whatever 
.of  such  purchase  of  ai.y  title  or  claim  of  E.  N.  McCormick  was 
produced.  It  is,  therefore,  manifest  that  without  joining  those 
heirs  as  plaintiffs  no  judgment  could  or  would  have  been  ren- 
dered to  sell  the  interest  now  claimed  by  them  for  the  benefit  of 
E.  N.  McCormick  and  his  trustee. 

But  they  had  no  motive  or  interest  in  prosecuting  that  action 
for  the  benefit  of  E.  N.  McCormick  or  his  creditors.  On  the  con- 
trary, the  effect  of  being  made  parties  plaintiffs  was  to  deprive 
them  of  their  property,  and  conseiiiiently  the  presumption  arises 
they  would  not  have  given  their  consent,  but  would  have  resisted 
the  Judgment  rendered  in  that  action  if  apprised  of  the  pendency 
and  object  of  it. 

When  an  action  is  prosecuted  for  the  joint  and  mutual  benefit 
of  all  the  plaintiffs,  a  presumption  may  arise  that  it  was  done  by 
the  consent  of  all.  But  when  the  object  of  an  action  is  opposed 
to  the  interest  of  one  of  them  and  the  judgment  rendered  takes 
from  hiui  his  property  and  transfers  it  to  a  co-plaintiff",  unques- 
tionably if  an  issue  is  afterwards  made  it  is  encumbent  on  the 
one  -benefitted  to  show  that  the  one  injured  consented  to  be 
despoiled. 

As  it  is  easy  for  a  disagreeing  party  to  use  the  name  of  a  per- 
son as  co-plaintiff  without  his  knowledge  or  consent,  it  would  be 
hard  indeed  to  compel  such  person,  as  a  condition  of  avoiding  or 
Betting  aside  a  judgment  to  his  prejudice  thus  procured  to  prove 
that  he  did  not  authorize  the  use  of  his  name  as  a  plaintiff. 

The  price  bid  for  the  land  is  referred  to  by  counsel,  as  a  cir- 
cumstance showig  collusion  between  the  purchaser,  E.  N.  Mc- 
Cormick, and  Orear  &  Wyatt,  all  of  whom  are  appellants. 

It  is,  however,  not  necessary  to  go  into  that  question  in  the 
absence  of  evidence  bearing  upon  it.  For,  upon  the  ground 
already  stated,  the  judgment  rendered  would  be  proper,  as  the 
record  stands,  if  Little  had  been  made  a  party.  But  as  by  the 
deed  of  assignment  he  became  invested  with  all  the  title  of  E. 
N.  McCormick  to  one-half  the  lot  as  well  as  to  the  note  on  Orear 
A  Wyatt,  and  consequently  to  the  proceeds  of  .the  judicial  sale, 
it  seems  to  us  that  judgment  can  not  be  disturbed  unless  he  la 
permitted  to  make  defense  to  this  action. 

For  that  reason  the  judgment  is  reversed  and  cause  remanded^ 
with  directions  to  permit  the  plaintiffs  to  amend  their  petition. 
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making  Little,  trustee,  a  party,  and  for  furtiier  proceedings  con- 
-Bistent  with  this  opinion. 
Judge  Holt  not  sitting. 


CHANEY,  &c.  V.  AMKRICAN  GERMAN  NATIONAL  BANK. 

(Filed  November  1,  18S7— Not  to  be  reported.) 

Mlfltake— Where  the  cleric,  in  writing  out  his  cirtiflcate  to  the  deed  of  a 
married  woman,  has,  by  ml^sfnke,  failed  to  Inohide  the  deputy's  n^emoraD- 
dum  of  anknowledgnient,  the  chanopllor  may  permit  the  tuistake  to  h«^  cor- 
reoted,  although  the  mortgairee,  in  suing  to  enforce  his  lien,  does  not  allege, 
in  terms,  that,  the  failure  of  the  clerk  to  Include  the  indorsement  was  hy 
mistake,  facts  showing  that  this  must  have  been  the  case  being  stated,  and 
all  proper  relief  being  asked. 

D.  J.  Park  for  appellants. 

W.  M.  Smith  for  appellee. 

Appeal  from  Graves  Circuit  jC'ourt. 

Opinion  of  the  court  by  Judge  Holt. 

Section  18,  article  18.  chapter  88  of  tiie  (reneral  Statutes,  pro- 
vides that  **no  mortgajye.  release,  or  waiver  of  such  exemption 
(the  homestead)  sliall  be  valid  unless  the  same  be  in  writing, 
subscribed  by  the  deff^ndnnt  and  his  wife,  and  acknowledged 
and  recorded  in  the  same  manner  as  conveyances  of  real  estate." 
And  section  88  of  chapter  21  says:  "If  the  deputy  of  any  county 
court  clerk  shall  take  the  acknowledgment  of  a  deed  or  other  in- 
Btrument  of  writing,  and  endorse  a  memorandum  thereof  on  such 
deed  or  instrument  of  writing,  but  shall  fail  from  any  cause  to 
write  out  and  sign  the  certificate  thereof,  it  sliali  be  lawful  for  the 
clerk  to  write  out  and  sigti  the  certittcate,  setting  fortli  in  such 
certificate  the  facts,  including  the  endorsf»ment,  and  tliereupon 
record  such  deed  or  instrument  and  certificate,  and  the  deed  or 
instrument  and  the  certificate  shall  be  as  good  and  effoctual  as 
if  certified  and  signed  by  such  deputy. ''  In  conformity  to  this 
last  provision  of  the  statute  it  was  held  in  Franklin  v.  Beckner, 
Ac,  11  Bush,  595,  and  McCormick  v.  Woods,  &c..  14  Busli,  78, 
that  a  certificate  of  the  acknowledgment  of  a  cieod  before  a  dep- 
uty clerk  which  does  not  set  out  the  facts,  including  the  endorse- 
ment made  by  the  deputy,  is  not  binding  on  a  feme  covert ;  and  in 
Walters  v.  Davis,  8  Ky.  Taw  Rep.,  688,  this  court  decided  that. 
Blthough  a  wife  unites  with  her  husband  in  a  morteraire,  and 
properly  acknowledges  it,  yet  if  the  acknowledgment  is  before  a 
deputy  clerk  and  the  clerk,  in  writing  out  the  certificate,  fails  to 
include  in  it  the  deputy's  memorandum  of  acknowledgment,  the 
homestead  will  not  pass. 

The  mortgage  sought  to  be  enforced  in  this  action  was  properly 
signed  and  acknowledged  by  W.  B.  Chaney  and  his  wife  before 
a  deputv  clerk,  who  endorsed  it  thus: 

** Acknowledged  in  full  January  17,  1878. 

*'C.  J.  WHITTEMORE,  C.  O.  C.  C, 
**By  R.  M.  RUPARD,  D.  C' 

It  was  also  endorsed  *' Lodged  January  17,  1878,  for  record." 
The  county   court  clerk,  however,  in   certifying   It  omitted   to 
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copy  the  deputy's  endorsement,  and  it  was,  therefore,  defective 
and  insufficient  to  bind  Mrs.  Chaney  or  pass  the  homestead  right* 

After  being  so  certified  and  then  recorded  it  was  withdrawn 
from  the  cleric's  office,  and  on  November  10,  1880,  this  action  waa 
brought  t,o  enforce  it.  This  was  resisted  upon  various  grounds, 
but  none  of  them  can  be  sustained  unless  it  be  the  one  that  the 
mortgage  was  not  so  certified  and  recorded  as  to  bind  the  mar« 
ried  woman  and  pass  the  homestead  right,  and  has  not  since 
been  corrected  or  can  not  be. 

It  appears  that  after  the  defect  in  the  certificate  had  been  set 
up  as  a  defense  to  the  action,  and  when  more  than  five  years 
had  elapsed  from  the  recording  of  the  deed,  it  was  withdrawn 
from  the  papers  of  the  suit  and  presented  to  the  county  court 
oleirk,  who  was  not  the  same  person  who  held  the  office  at  the 
time  it  was  certified  and  recorded,  and  this  now  officer  appended 
to  it  a  new  and  sufficient  certificate  in  form  setting  forth  therein, 
in  to  tideni  verbis,  the  endorsement  of  the  deputy  clerk,  and  then 
recorded  the  deed  and  the  former  certificate  as  well  as  his  own. 

Section  21,  chapter  24  of  the  General  Statutes  provides: 

"If  the  offloe  oi  any  county  court  clerk  has  been  or  may  here- 
after he  vaeated,  leaving  therein  any  instruments  of  writing  un- 
recorded, which,  from  an  official  endorsement  thereon,  shall 
appear  to  have  be^n  acknowledged  or  proved  ready  for  record,  or 
that  have  been  acktiowledged  or  proved  before  another  officer* 
and  certified  according  to  law  and  lodged  in  his  office  for  reeord, 
or  shall  be  produced  to  his  successor  for  record,  the  suoeessor  of 
such  clerk  shall  record  the  same,  making  his  certificate  conform 
to  the  facts.'' 

It  is  urged,  on  behalf  of  the  appellants,  that  under  this  provis- 
ion of  the  statute  an  incoming  clerk  may  first  certify  and  record 
any  instrument  he  may  find  unrecorded  in  his  office  which  ap- 
pear, from  an  official  endorsement,  to  have  been  acknowledged 
or  proven  ready  for  record;  and,  second,  any  which  may  have  been 
acknowledged  or  proven  before,  and  properly  certified  by.  an  offi- 
cer out  of  the  county,  but  lodjjed  in  his  office  or  produced  to 
him  for  record,  but  that  a  county  court  clerk  has  no  right  to 
certify  an  instrument  to  his  successor  for  record.  In  other 
words,  thatby  thit!  section  an  incoming  clerk  is  limited  to  certi- 
fying and  recording  such  instruments  as  he  may  find  in  his  office 
unrecorded,  but  which,  by  official  endorsement,  show  tiuit  they 
have  been  proven  or  acknowledged  for  record,  and  those  which 
have  been  properlv  proven  or  acknowledged  before  and  certified  by 
an  officer  out  of  the  clerk's  county,  and  lodged  in  his  office  or  pre- 
sented to  him  for  record,  and  that  where  an  instrnnKMit  has  been 
certified  b,v  his  predecessor  in  office  and  then  withdrawn,  that 
the  incoming  clerk  has  no  power,  without  a  new  ackr.cnvledgment^ 
to  re-certify  and  record  it. 

In' this  instance  it  had  not  merely  been  certified  by  the  old 
clerk,  hut  he  liad  recorded  it,  and  then  it  was  withdrawn,  and  if 
it  were  necessary  in  this  case  to  pass  upon  the  right  of  his  suc- 
cessor th  thereafter  re-certify  and  again  record  it,  the  question 
would  not  be  free  from  difficulty.  Nor  is  it  necessary  to  consider 
the  effect  of  the  act  of  the  legislature  approved  May  10,  1884» 
volume  1.  Acts  of  188B-4,  pacre  177.  and  for  this  reason. 

In  Ralston  v.  Moore,  7  Ky.  T^aw  Rep.,  815,  the  defendants 
claimed  a  hometsead  because  the  certificate  to  a  mortgage  waa 
defective  in  failing  to  set  out  the  endorsement  of  the  deputy  who 
had  taken  the  acknowledgment.  The  mortgagee  replied  that 
the  failure  was  from  mistake,  and  asked  that  it  be  corrected. 
It  was  held  that  the  chancellor  should  do  so  and  enforce  the  lieUv 
as  the  mistake  appeared  upon  the  instrument  itself. 
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To  the  same  effect  is  the  case  of  Walters  v.  Davis,  8  Ky.  Law 
Bep.,  688. 

In  the  case  now  before  us  it  is  admitted  by  the  pleadings  that 
the  mortgage  was  acknowledged  before  a  regular  deputy;  that  he 
endorsed  the  acknowledgment  properly  on  the  back  of  tlie  mort- 
gage, but  that  the  clerk  in  certifying  it  failed  to  copy  the  en- 
dorsement, although  he  stated  the  facts.  The  original  mortgage 
was  filed  with  the  pleaiings,  showing  these  admitted  facts  to  be 
true.  It  is  true  the  pleader  did  not  in  express  words  aver  that 
the  omission  of  the  clerk  to  copy  the  endorsement  of  the  deputy 
was  by  mistake,  but  the  pleading  states  facts  which  show  that 
this  must  have  been  the  case,  and  all  proper  relief  is  asked. 

The  lower  court,  therefore,  properly  enforced  the  lien,  and  the. 
Judgment  is  affirmed. 


BALLARD  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO.,  <fec. 
(Filed  Novembers,  1887— Not  to  be  reported.) 

1.  In  construing  a  dfled.  the  intention  of  the  parties,  as  It  appears  from  the- 
whole  deed,  must  control.  If  the  intention  appears,  technical  rules  of  con- 
Btraction  can  not  be  applied,  if  they  lead  to  a  different  resnit 

a.  The  habendum  of  a  deed  may  be  considered  in  arriving  at  the  intention 
of  the  parties,  but  if  the  Intention  of  the  parties  does  not  appear  and  resort 
must  be  had  to  technical  rule  of  construction,  then  if  the  words  of  (rrant  and 
the  habendum  are  irreconcilable  the  former  control. 

8.  A  deed  to  a  railroad  company,  although  styled  a  "Deed  of  right  of 
way,"  Is  construed  as  passins  the  absolute  title,  the  deed  as  an  entirety^ 
showing  that  such  was  the  grantors'  intention. 

Jas.  W.  Head  for  appellant. 

Bullock  &  Beckham  for  appellees. 

Appeal  from  Slielby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  the  C-um!)orlHnd  &  Ohio  Railroad  Comi)any,  had 
the  power,  by  legislative  grant,  to  acquire  the  absolute  title  to- 
the  land  for  purposes  other  tiian  the  mere  right  of  way,  and  the 
single  question  now  presf^nted  is  whether  the  Randolpii  deed 
vested  in  it  a  foe  simple  or  a  mere  easement. 

It  reads  thus: 

••DEED  OF  RIGHT  OF  WAV. 

**Know  all  men  by  these  presents,  that  R.  P.  Randolph,  of  th(v 

jtown    of    Shelby ville,    and Rahdolpli,    his    wife,    county 

of  Shelby  and  State  of  Kentucky,  for  and  in  consideration  of  the 
sum  of  $2,150,  casli  to  them  in  hand  paid,  the  receipt  of  which 
is  herebv  acknowledged,  hath  given,  jTranted,  bargained  and 
sold,  and  do,  by  these  presents,  iz;ive,  grant,  bargain  and  sell  to 
the  Cumberland  and  Ohio  Railro-ui  Company  so  much  of  his  land 
in  said  county  as  is  required  for  tlie  use  of  the  road  of  said  com- 
pany as  follows,  »  *  *  eontaining  two  and  seven-tenths  acres 
of  land.  To  have  and  to  hold  the  same  to  the  said  grantors  and 
their  assigns  forever,  and  said  grantor  doth  hereby  covenant  ta 
and  with  said  grantees  that  ho  will  warrant  and  defend  to  thenx 
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and  their  assif^ng  forever  the  premises  hereby  granted,  and  the 
said Bandolph  relinquishes  her  right  of  dower  herein." 

In  giving  the  boundary  one  call  of  the  deed  is  for  the  **ea8t 
edge  of  right  of  way,"  and  the  description  of  the  land  conveyed 
shows  that  it  is  not  of  uniform  width. 

It  is  urged,  first,  for  the  appellants  that  a  consideration  of  the 
entire  deed  shows  that  the  grantor  intended  to  convey  but  an 
easement  and  not  the  fee,  and,  second,  it  this  be  not  so  and  the 
intention  does  not  appear,  that  then  the  premises  of  the  deed 
convey  but  a  right  of  way,  and  that  the  words  of  grant  and  not 
the  habendum  must  control. 

The  object  of  construction  and  which  is  ever  to  be  kept  in 
view  is  the  intention  of  the  parties.  If  this  appears  then  techni- 
cal rules  can  not  be  applied,  if  they  lead  to  a  different  result. 
The  premises  of  a  deed  and  the  habendum  are  to  be  construed 
together  if  possible.  The  oliice  of  the  latter,  however,  is  to  define 
the  estate.  Its  words  are  those  of  limitation.  It  is  that  portion 
of  a  deed  which  follows  the  granitng  part  of  tjie  preimses  and 
'defines  the  extent  of  ownership  granted.  It  can,  therefore,' be 
considered  only  when  the  granting  words  leave  the  subject  of 
ownership  open  to  explanation.  In  fact  it  is  not  an  essential  of  a 
deed.  If  tlie  granting  part  of  the  instrument  lias  proper  words  of 
limitation  it  may  be  dispensed  with  altogether.  It  may  be  con- 
sidered, howeveV,  in  arriving  at  tlie  intention  of  the  parties.  If, 
however,  tiiis  does  not  appear  and  resort  must  be  had  to  tech- 
nical rules  of  construction,  then  if  the  words  of  grant  and  the 
habendum  are  irreconcilable  the  former  controls.  In  such  a  case 
the  habendum  has  no  elToct. 

Thus  if  A  grants  to  B  for  life,  but  the  habendum  is  **to  have 
and  to  liold  to  B  his  heirs  and  assigns  forever,  with  covenant  of 
general  warranty,"  only  an  estate  for  life,  and  not  a  fee  would 
pass,  provided  the  entire  deed  did  not  show  a  contrary  intention. 

In  the  language  of  Mr.  Washburn  it  is  "where  the  grant  is  In 
definite  form  its  generality  in  respect  to  the  estate  in  the  lands 
conveyed,  which  it  is  intended  to  create  in  the  grantee,  the 
habendum  serves  to  define,  qualify  or  control  it."  (2  Washburne 
on  Real  Property,  page  642. ) 

**Bnt  as  will  be  seen,  when  considering  the  habendum,  if  the 
language  of  the  grant  be  definite  in  limiting  the  estate,  and  that 
of  the  habendum  is  clearly  repugnant  to  the  grant,  the  haben- 
dum yields  to  the  terms  of  th€  grant."     (Same,  page  B12. ) 

Tlie  habendum  of  the  deed  to  the  appellee  does  not  appear  to 
us,  however,  to  I)e  in  conflict  with  its  premises.  If  it  were  true 
that  tlie  words  of  grant  convey  but  a  rigiit  of  way,  then  as  the 
language  of  the /habendum  is  applicable  to  the  conveyance  of  an 
absolute  estate,  it  could  have  no  effect,  provided,  the  intention 
of  tlie  grantor  did  not  appear  upon  a  consideration  of  the  entire 
deed. 

It  is  true  that  the  instrument  is  styled  **deed  of  right  of  way*" 
and  that  one  call  of  the  description  of  the  premises  is  for  the 
"east  edge  of  the  right  of  way,"  but  this  is  not  inconsistent 
with  a  grant  of  the  fee  when  tlie  entire  deed  is  considered. 

The  words  of  the  grant  are  not  of  a  mere  use.  They  grant  and 
*convey  so  "much  of  the  land  as  is  required  for  the  use  of  the  road, 
describing  it,  and  not  the  use  of  so  much  as  is  necessary  there- 
for. 

Only  two  and  seven-tentlis  acres  is  embraced  by  the  deed.  The 
price  paid  was  $2,15().  It  can  liardly  be  supposed  that  this  large 
sum  was  given  if  or  the  mere  right  of  way.  The  road  needed  land 
for  other  purposes,  such  as  depots,  stone  quarries,  etc.  It  had 
*he  right  to  acquire  it  therefor.    The  description  contained  in  the 
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deed  shows  that  the  land  oonveypd  is  not  of  uniform  width  but 
of  irregular  shape,  and  contradicts  the  idea  that  the  intention 
was  to  grant  a  mere  right  of  way.  The  grant  is  of  the  fee.  The 
premises  of  the  deed  are  not  repugnant  to  the  habendum,  and 
the  instrument,  considered  in  its  entirety,  shows  that  the, grantor 
intended  to  pass  the  absolute  title. 
Judgment  affirmed. 


NATIONAL  MUTUAL  BENEFIT  ASSOCIATION  v.  HICK- 
MAN, &c. 

(Filed  November  5,  1887.) 

1.  Evidence  of  a  verbal  agreement  pertaininfr  to  the  subject  matter  of  a 
written  contract,  made  l)efore  or  Ht  the  time  of  the  execution  ot  the  written  con- 
traet.and  not  embraced  therein,  is  not  admissible  for  the  purpose  of  restrictinjz, 
enlarginir,  or  In  any  way  varying  the  terms  of  the  written  contract,  and  this 
rule  applies  as  well  to  an  insurance  contract  as  to  any  other  written  contract. 

In  this  case  it  is  held  that  verbal  testimony  is  not  admissihle  to  prove  an 
agreement  upon  the  part  of  an  applicant  for  membership  in  a  nuitiial  benefit 
society  that  he  would  not  act  as  brakeman  on  a  railroad,  the  agreement  not 
being  made  part  of  the  written  application  nor  of  the  certificate  of  member- 
ship. 

2.  Insurance— The  applicant  havini;  statt^d  his  occupation  to  be  that  of 
"machinist  and  railroader,"  and  it  being  so  written  down  in  the  applica- 
tion, the  fact  that,  the  applicant  a^ireed  to  strike  out  the  word  "roilrofider" 
is  not  a  defense  to  an  action  on  the  policy,  as  this  was  not  equivalent  to  an 
am^eement  iinr.  to  act  as  brakeman  on  a  railroad,  and  the  striking  out  of  the 
wojd  "railroa  ier"  oould  not  have  obliterated  the  knowledge  of  the  company 
that  the  applicant  was  acting  as  brakeman  on  a  railroad. 

Bullitt  AHarris,  C.  H.  Shield,  Jr.,  and  Helm  &  Bruce  for  ap-^ 
pellants. 

O'Neal,  Jackson  &  I'helpH,  James  Harlan  ajid  P.  A.  Oaertner 
for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  bj'  Judge  Bennet^. 

On  the  2'rth  day  of  October,  1882,  in  consideration  of  certain 
written  representations  made  by  George  H.  Hickman,  and  the 
payment  of  certain  fees  to  the  appellant  and  his  promifje  to  pay 
certain  other  fees  at  stated  periods,  he  was  enrolled  as  a  memheV 
of  the  appellant,  and  received  its  certificate  of  membership,  in 
which  certificate  the  appellant  agreed  to  pay  to  his,  George  H. 
Hickman's  mother,  within  sixty  days  after  proof  of  his  death, 
Buch  sum  as  should  be  realized  from  an  assessment  on  all  surviv- 
ing members  of  the  division  of  the  association  in  which  George 
H,  Hickman  was  admitted  as  a  member. 

The  certificate  provides  that  in  case  George  H.  Hickman  failed 
to  pay  to  the  appellaivt  the  sum  of  $2  within  thirty  days  after 
each  anniversary  of  his  membersihp.  and  the  further  sum  of  $1 
within  thirty  days  after  the  death  of  any  member  of  the  associa- 
tion, his  membership  should  be  forfeited,  together  witli  all  bene- 
fits accruing  therefrom.  The  certificate  fails  to  declare  any  other 
act  or  omission  of  the  member  a  ground  of  forfeiture  of  his  mem- 
bership. 

By  the  rules  of  the  association  no  one  could  become  a  member 
of  It  except   upon   written   application,  in   which  the  applicant 
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must  answer  certain  questions,  satisfactory  to  tiie  association, 
whic^  answers  form  the  basis  of  the  agreement  with  it  and  be- 
come a  part  of  the  certificate  of  membership. 

George  H.  Hickman,  on  the  day  that  he  received  the  certificate 
of  membership  as  a  member  of  the  appellant,  filed  his  written 
application  to  become  a  member,  in  which  he  gave  his  occupa- 
tion, which  was  so  written  down  by  the  appellant,  as  that  of 
^'machinist  and  railroader.'' 

Shortly  after  George  H.  Hickman  was  admitted  as  a  member 
of  the  appellant  he  was  killed  while  acting  as  brakeman  of  a 
train  of  railroad  cars  by  an  accident  which  befell  the  train. 

His  mother,  the  beneficiary  named  in  the  certificate,  brought 
suit  against  the  appellant  for  the  purpose  of  recovering  the  sum 
for  which  he  was  insured. 

The  appellant  resisted  her  right  t(»  recover  upon  the  following 
grounds:  First,  that  upon  the  presentation  of  his.  George  H. 
Hickman's,  written  application  to  become  a  member  of  the  ap- 
pellant, with  the  words  "machinist  and  railroader"  written 
therein  as  his  occupation,  the  appellant  informed  him  that  be- 
fore his  application  would  be  accepted  the  word  "railroader" 
must  be  stricken  from  the  written  application,  as  the  appellant 
•would  not  admit  a  brakeman  op  a  railroad  to  membership. 
Therefore,  he  agreed  with  the  appellant  that  the  word  "rail- 
roader" should  be  stricken  from  the  application,  but  by  mistake 
And  oversight  it.  was  not  done;  second,  that  it  was  agreed  by 
George  H.  Hickman  and  the  appellant  that  he  might  act  as  con- 
ductor on  a  railroad,  but  if  he  acted  as  brakeman  on  a  railroad 
his  policy  should  be  forfeited;  that  he  was  killed  while  acting 
as  brakeman  on  a  railroad  whereby  his  policy  was  forfeited.  The 
appellant  does  not  allege  that  George  H.  Hickman's  agreement 
not  to  aet  as  brakeman  on  a  railroad  was  to  become  a  part  of  the 
written  agreement,  and  that  it  was  left  out  of  the  written  agee- 
inent  by  mistake.  Nor  does  the  appellant  allege  that  brakemen 
on  railroads  were  prohibited  by  its  by-laws  from  becoming  mem- 
bers of 'the  association. 

The  only  allegation  of  mistake  is  in  reference  to  striking  the 
word  "railroader"  from  the  written  application.  Suppose  the 
word  had  been  stricken  out,  the  appellant,  nevertheless,  knew 
that  George  H.  Hickman  was  a  brakeman  as  well  as  a  mechanic. 
It  was  informed  of  that  fact  at  the  time  of  the  application,  and 
the  agreement  to  strike  the  word  "railroader"  out  did  not  and 
could  not  obliterate  the  knowledge  of  the  fact  that  acting  as 
brakeman  on  a  railroad  was  a  part  of  his  occupation.  Nor  was 
such  agreement  equivalent  to  a  promise  on  his  part  not  to  act  as 
brakeman  on  a  railroad.  Therefore,  the  answer  in  this  partic- 
ular is  not  sufficient  to  entitle  the  appellant  to  any  relief. 

The  alleged  agreeiiicnt,  which  is  independent  of  the  agreement 
to  strike  the  word  "railroader"  out,  is  that  George  H.  Hickman 
promised  not  to  act  as  brakeman  on  a  railroad.  Tliis  agreement, 
it  is  alleged,  was  made  before  the  certificate  was  signed  and  de- 
livered. The  agreement  was  not  made  a  part  of  the  written 
application.  Nor  was  it  made  a  part  of  the  certificate  of  mem- 
bership. 

It  is  a  universal  rule  that  a  written  contract  must  contain  all 
the  essential  terms  of  the  contract,  and  that  a  verbal  agreement, 
appertaining  to  the  subject  matter  of  the  written  contract  made 
before  or  at  the  time  of  the  written  contract  and  not  embraced 
therein,  is  not  admissible  for  the  purpose  of  restricting,  enlarg- 
ing, or  in  any  way  varying  the  terms  of  the  written  contract. 
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The  same  rule  govferns  contracts  of  insurance,  where  the  basis 
of  the  agreement  is  a  written  application. 

In  May  on  Insurance,  it  is  said:  '*If  written  application  be 
made,  it  will  be  presumed  to  contain  the  representations  which 
induce  the  contract,  and  proof  of  prior  or  subsequent  verbal 
statements  is  inadmissible,  and  especially  if  it  be  an  oral  repre- 
sentation as  to  a  future  fact/' 

In  Insurance  Conxpany  v.*  Mawry,  96  U.  S.,  .544,  it  is  said: 
^*A11  previous  verbal  arrangements  were  merged  in  the  written 
agreement.  The  undertaking  of  the  parties  as  to  the  amount  of 
the  insurance,  the  conditions  upon  which  it  should  be  payable, 
and  the  premium  to  be  paid,  was  there  expressed  for  the  very 
purpose  of  avoiding  any  controversy  or  question  respecting  them. 
The  entire  engagement  of  the  parties,  with  all  the  conditions 
upon  which  its  fulfillment  could  be  claimed,  must  be  conclusively 
presumed  to  be  there  stated." 

As  before  intimated  it  is  not  alleged  thart;  the  agreement  not  to 
engage  as  bral^eman  on  a  railroad  was  to  be  engrafted  in  the 
written  application,  but  was  left  out  of  it  by  mistake.  The  aj?ree- 
ment.  therefore,  is  inadmissible  to  vary  the  terms  of  the  written 
agreement. 

The  fifth  paragraph  of  the  appellant's  answer  alleges  that 
George  H.  Hickman  *' fraudulently  represented  himself  to  be  out 
of  employment  on  a  railroad." 

The  first  paragraph  of  tlie  appellant's  answer  alleges  that 
George  H.  Hickman  had  its  permission  to  engage  in  the  service 
of  a  railroad  except  in  the  capacity  of  a  brakeman.  Also  it  is 
not  alleged  that  the  appellant  relied  upon  this  representation,  or 
that  it  wsis  induced  to  issue  the  policy  by  reason  of  this  repre- 
sentation. 

We  think  that  the  answer  sets  up  no  sufficient  defense. 

The  judgment  of  the  lower  court  giving  the  appellees  $8,537.40 
is  af!^rmed. 


BANK  OF  LOUISVILLE  v.  BOARD  OF  TRUSTEEvS  OF  THE 
MALE  HIGH  SCHOOL,  &c. 

(Filed  November  6,  1887— Not  to  be  reported.) 

GoDstltntloDal  law— Escheats— Presumption  of  death  and  Don-existeDce  of 
heirs— Th«  opinioh  delivered  October  13,  1887,  in  the  case  of  Louisville  i:chool 
Board  v.  Bank  of  Kentucky,  9  Ky.  Law  Rep.,  488,  is  decisive  of  this  case. 

Hamilton  Pope  for  appellant. 

R.  H.  Blain  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  case  is  here  the  second  time  on  the  appeal  of  the  defendant 
in  the  action.  (For  former  opinions  see  7  Ky.  I^aw  Rep.,  185.) 
Since  the  commencement  of  the  action  an  act,  approved  April  30, 
1884,  has  been  passed  amending  chapter  36,  General  Statutes, 
which  was  not,  however,  considered  in  the  former  opinion  ren-. 
dered  in  this  case.  And  it  is  contended  that  by  the  terms  of  that 
act  which,  merely  prescribing  a  rule  of  evidence,  is  api)licable, 
the  facts  proved  in  the  case,  though  not  essentially  ditferent  from 
what  they  were  on  the  former  appeal,  tire  sufficient  to  authorize 
the  recoverv  which  the  lower  court  again  adjudged  to  the 
plaintiff. 
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Without  considerinc:  what  effect  that  act  should  have  in  [de- 
termining whether  the  plaintiff,  upon  the  proof,  has  made  out  its 
case,  it  is  clear  that  the  opinion,  rendered  by  this  court  in  the 
case  of  Louisville  School  Board  v.  Bank  of  Kentucky,  9  Ky. 
La»'  Rep.,  483,  is  decisive  of  this  case.  In  that  opinion,  rendered 
October  13,  1887,  after  the  former  one  in  this  case,  is  the  follow- 
ing language:  **  While  we  perceive  no  objection  to  the  validity  of 
the  statute  (April  30,  1884),  authorizing  the  presumption  of  death 
and  the  nonexistence  of  heirs  or  devisees  to  take  the  estate, 
when  no  claim  has  been  asserted  or  heirs  heard  of  for  the  period 
'mentioned  in  the  statute,  a  presumption  may  be  overcome  by 
testimony  showing  that  persons  are  living  who  are  entitled  to 
the  estate,  or  wiio  are  asserting  claim  to  the  property  as  the  right- 
ful  heirs  of  the  decedent.  Under  such  a  state  of  case  they  ought, 
at  least,  to  be  brought  before  the  court,  where  they  may  assert 
their  claims  before  a  jutlgment  is  rendered  giving  their  property 
to  a  stranger.  Tiie  judge  below  was  of  the  opinion  that  th«  de- 
cedents left  those  entitled,  as  heirs  at  law,  to  the  money  in  con- 
troversy, and  we  would  not  be  disposed  to  disturb  his  finding 
even  if  the  validity  of  the  statute  was  not  involved.  When  the 
money  is  paid  into  the  treasury,  and  becomes  a  pan  of  the  State's 
finances,  it  may  be  disposed  of  under  legislative  authority  when 
not  in  violation  of  the  organic  law.  But  to  autliorize  a  corpora- 
tion or  private  citizen  to  sue  for  and  recover  of  one  in  the  right- 
ful possession  of  this  character  of  money  property  because  it  has 
no  real  owner,  or  on  the  presumption,  by  reason  of  the  lapse  of 
time,  that  no  such  owner  exists,  and  to  hold  it  as  a  gift  from  the 
State,  leaving  the  bailee  responsible  to  the  real  owner,  if  he 
should  appear,  and  requiring  botli  to  look  to  the  donee  of  the 
State  for  its  value,  is  changing  the  legal  status  of  the  parties 
without  their  consent,  and  a  character  of  legislation  is  plain  vio- 
lation of  the  Constitution.'' 

Unlike  that  case,  the  judgment  in  this  was  for  the  plaintiff, 
but  the  same  principles  are  applicable  to  both,  and  the  same 
reason  exists  in  one  as  the  other  for  denying  to  tlie  plaintiff  a 
right  to  recover. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  dismiss  appellee's  ijetition. 


RIGGAN,  &c.  V.  CRAIN. 
(Filed  Novembers,  1887.) 

1.  In  an  action  upon  an  iDjunotion  bond  whereby  the  obligors  UDdertook 
to  satisfy  an  execution  which  the  principal  in  the  bond  was  seeking  to  en- 
join, to  the  extent  to  which  the  injunction  might  be  dissolved,  an  aUegation 
that  the  defendants  have  failed  to  satisfy  any  part  of  the  execution,  and  that 
it  is  ''yet  due  and  unpaid,''  is  a  sufficient  averment  of  the  breach  of  cove- 
nant as  to  payment. 

2.  Same— In  an  action  upon  such  a  bond  it  is  immaterial  whether  the 
property  released  from  levy  was  subject  to  the  execution,  or  whether  the 
plaintin  has  lost  his  debt  by  reason  of  the  Injunction.  Where  there  is  no 
question  as  to  the  execution  of  the  bond,  the  only  inquiry  is:  Did  the  cban- 
oellor  dissolve  the  injunotioulP 

8.  Where  a  surety's  name  is  signed  by  another  to  a  note  or  bond,  upon  bla 
verbal  authority,  and  he  afterwards  ratifies  in  writing  the  act  of  his  agent^ 
or  resigns  his  name  to  the  note  or  bond,  it  is  as  much  binding  upon  him  as 
if  he  had  signed  it  in  the  first  place. 
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J.  S.  Lay  for  appellants. 
Edwards  &  Hazelipp  for  appellee. 
Appeal  from  Edmonson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellants  were  sued  as  the  sureties  on  an  injunction 
bond,  executed  by  W.  H.  Riggan  to  the  appellee,  D.  L.  Crain, 
enjoining  the  collection  of  an  execution,  then  in  the  hands  of  the 
sheriff,  in  favor  of  the  appellee  against  him.  The  injunction  was 
dissolved,  and  these'  sureties  now  say  that  the  facts  alleged  in 
the  petition  do  not  authorize  a  recovery  for  the  reason,  first,  that 
there  is  no  averment  that  the  debt  is  unpaid;  second,  that  there 
is  a  failure  to  allege  that  the  appellee  lost  his  debt  by  reason  of 
the  injunction;  third,  a  failure  to  allege  that  the  property  levied 
on  was  subject  to  the  execution  that  had  been  enjoined. 

The  plaintiff,  appellee,  having  set  forth  the  undertaking  in  the 
bond,  which  was  that  "we  undertake  to  satisfy  the  execution 
which  the  plaintiff  in  this  action  seeks  to  enjoin  to  the  extent 
which  the  injunction  may  be  dissolved,  not  exceeding  the  sum 
of  $220,"  etc.,  proceeds  to  allege  that  the  injunction  was  wholly 
dissolved,  and  the  defendants  had  failed  to  satisfy  the  execution 
to  the  exte-nt  of  $220,  or  any  part  of  it*  and  that  it  is  yet  due^ 
owing  and  unpaid. 

There  is  a  sufficient  averment  as  to  the  breach  of  the  covenant 
as  to  payment,  and  as  to  the  second  and  third  objections  made, 
it  is  immaterial  whether  the  property  was  or  not  subject  ta  the 
execution,  or  whether  the  plaintiff  had  or  not  lost  his  debt  by 
reason  of  the  injunction.  The  sureties  made  themselves  primarily 
liable  by  undertaking  to  pay  tiie  debt,  or  the  execution,  to  the 
extent  it  might  be  dissolved,  regardless  of  the  condition  of  the 
execution  debtor,  and  the  only  inquiry  to  be  made,  when  the 
surety  had  signed  the  bond,  is,  did  the  chancellor  dissolve  the 
injunction,  as  it  is  not  pretended  or  pleaded  that  the  debt  had 
been  paid  since  the  dissolution  of  the  injunction. 

The  material  inquiry  in  the  case  is  as  to  the  manner  of  execut- 
ing the  bond. 

It  is  alleged  and  not  denied  that  the  authority  to  sign  this  bond 
was  merely  verbal,  and  in  fact  any  autljority  given  to  sign  the 
covenant  is  con  trad  ict«:*d.  It  appears  that  the  clerk  signed  the 
names  of  these  sureties  upon  the  verabl  authority  given  the  prin- 
cipal, as  represented  by  the  latter,  and  issued  the  injunction. 

After  the  injunction  had  been  granted  and  the  writ  issued  the 
clerk,  as  we  must  assume,  discovering  that  no  liability  existed 
on  the  part  of  the  surety,  rejijuired  other  security,  and  thereupon 
E.  S.  Riggan,  who  was  the  son  of  the  debtor,  executed  this  writ- 
ing: **I,  E.  Riggan,  hereby  ratify  and  confirm  the  signing  of  my 
name  by  my  father,  W.  H.* Riggan,  to  the  injunction  bond  in  the 
case  of  D.  L.  Grain,  now  pending  in  the  Edmonson  C-ircuit 
Court,  and  do  acknowledge  myself  as  firmly  bound  to  the  stipu- 
lation of  said  bond  as  if  I  had  signed  the  same  in  person,,"  etc., 
and  after  this  was  done  the  sureties  executed  to  the  clerk  a 
power  of  attorney  empowering  him  **to  sign  our  names  to  the 
injunction  bond  in  the  case  of  W.  H.  Rig^^an  v.  D.  L.  Crain, 
pending  in  the  Edmon.son  Circuit  Court,  and  will  ratify  and  con- 
firm the  same  as  much  so  as  if  we  had  signed  said  bond  in  our 
own  proper  person."  Under  this  power  their  names  were  signed 
to  the  original  bond,  and  the  injunction  suit  progressed  to  a 
termination,  resulting  as  before  stated  in  the  dissolution  of  the 
injunction. 
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It  is  insisted  that  after  the  clerk  had  accepted  the  bond  and 
issued  the  injunction,  he  had  no  power  to  change  or  alter  its  terms 
80  as  to  increse  or  create  the  liability  then  resting  upon  the  sure- 
ties. That  if  not  binding  on  the  appellants  when  the  injunction 
issued  it  could  not  be  made  binding  thereafter  by  a  written  rati- 
fication or  by  a  resigning  on  the  part  of  the  sureties.  It  was 
held,  in  the  cases  of  Ragan  v.  Ohenault,  78  Ky.,  645,  and  Billing- 
ton  V.  Commonwealth,  79  Ky.,  4()0  (3  Ky.  Law  Hep.,  19),  that  by 
reason  of  the  statute  a  verabl  authority  to  sign  or  a  verbal  rati- 
fication of  the  obligation  when  signed,  created  no  liability  on  the 
surety,  and  if  nothing  else  appeared  in  this  case  than  the  signing 
by  tli'e  clerk  under  a  verbal  power,  we  would'have  but  litlte  diffi- 
culty in  dispositig  of  this  question. 

If  the  surety  induces  one  to  loan  his  money  to  another  upon  a 
verbal  authority  to  a  third  person  to  sign  his  name  as  surety, 
and  tlie  money  is  thus  loaneil,  and  the  surety  afterwards  ratifies 
the  act  in  writing  or  signs  liis  name,  it  seems  to  us  the  original 
consideration  becomes  a  part  of  the  subsequent  ratification  or 
act  of  the  surety,  and  it  is  as  much  binding  on  liim  as  if  he  had 
signed  the  paper  in  the  first  place. 

In  this  case  the  reasons  for  holding  the  surety  bound  are  much 
strongc^r  than  if  tiie  transactior.  had  been,  in  fact,  with  the  plain- 
tiff. The  clerk  was  alone  authorized  to  rake  the  bond,  although 
made  payable  to  the  plaintiff.  The  latter  looked  alone  to  the 
bond  for  indemnity  on  the  dissolution  of  the  injunction.  The 
levy  h»d  been  discharged,  and  the  action  progressed  with  a  bond, 
upon  wliicli  the  surety  in  the  first  instance  was  not  bound,  but 
to  enable  the  principal  to  do  that  which  he  could  not  do  without 
a  bond,  he  not  only  ratifies  in  writing  the  act  of  his  principal,  but 
authorizes  a  third  party  to  sign  his  name  to  the  instrument,  and 
by  this  means  tlie  principal  obtains  the  benefit  of  an  injunction 
u'ntil  the  final  hearing.  Tiie  bond  is  regular,  and  the  signing 
ui)on  its  face  proper,  and  the  plaintiff,  whose  execution  lias  been 
enjoined  from  an  inspection  of  the  record,  had  the  right  to  as- 
sume that  the  bond  was  valid.  Tlie  surety,  when  the  liability 
attaclies,  says,  I  ratified  the  act  of  my  agent,  but  not  until  after 
the  writ  issued,  and  am,  therefore,  not  liable.  I»signed  the  bond 
after  the  writ  issued,  and  am  not  liable.  He  should  be,  and  is 
<»stopped,  by  the  facts  pleaded,  from  making  such  a  defense. 
The  signing  under  the  vf>rabl  authority,  could  not  be  cured  by 
any  verbal  ratification,  or  upon  the  principle  of  estoppel,  because 
the  statute  interposes  and  relieves  the  surety  in  such  a  case  of 
any  liability. 

It  requires  the  proof  of  liability  of  a  surety  to  be  of  a  higher 
character,  and,  therefore,  more  convincing  than  a  mere  verbal 
authority,  or  a  verbal  ratification.  It  must  be  authorized  in 
writing  or  signed  by  tlie  surety.  In  this  case  the  ratification  was 
in  writing,  and  the  signing  was  under  a  power  of  attorney,  and 
as  the  surety,  by  his  conduct,  secured  to  the  debtor  the  benefit 
of  his  injunction  until  the  final  hearing,  we  ^vill  not  stop  to  in- 
quire when  the  ratification  was  made  or  the  bond  r-esigndd.  We 
think  there  is  proof  conducing  strongly  to  show  that  the  defend- 
ant was  a  nonresident  when  the  attachment  was  obtained,  and 
concur  with  the  court  below  as  tu  the  judgment  rendered. 
Judgment  affirmed. 
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FOREMAN  V.  REDMAN. 

(Filed  November  8,  1887— Not  to  be  reported.)     * 

A  judgment  for  the  recovppy  of  land  in  on  aotion  of  ejectment  should*- 
under  the  modern  practice,  he  more  specific  thxin  was  required  under  tho 
ancient  practice,  so  as  to  guide  the  officer  in  executing  the  writ. 

The  controversy  in  this  case  being  between  the  owners  of  adjoining  lands 
as-to  the  real  boundary  between  them,  the  judgment,  following  the  verdict, 
adjudges  that  the  true  line  between  plaintiff  and  defendant  is  "the  line  run 
by  Martin  and  Deooursey."  Held— That  the  judgment  should  designate  the 
courses  or  the  marked  line  as  surveyed  by  the  surveyors  named  in  the  ver- 
dict, if  it  can  be  done  by  the  trial  court,  so  that  the  officer  can  execute  tha 
writ. 

Rodney  Haggard  and  L.  H.  Jones  for  appellant. 

W.  M.  Beckner  for  appnllee. 

Appeal  from  Clark  Circuit  Conrf. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  controversy  is  between  neighbors,  who  own  adjoining 
land,  as  to  the  real  boundary  between  them.  The  space  of  ground 
involved  is  so  small  that  the  recovery  as  to  value  is  more, ideal 
than  real.  Tlie  appellant  had  built  a  post  and  rail  fence  along 
what  he  supposed  to  be  the  real  line,  and  the  issue  made,  result- 
ing in  a  verdict  against  him,  necessitates  its  removal.  The  sur- 
veyors, some  four  or  five  in  number,  are  not  in  accord  as  to  the 
true  line,  but  the  jury,  after  hearing  the  testimony,  including 
the  paper  title  exhibited,  returned  a  verdict  establishing  tlie  line 
as  appears  on  tiu*  plat  of  Martin  and  Decoursey,  as  the  true  line, 
and  a  judgment  was  rendered  for  the  plaiiitiflf.  The  only  issue 
was  as  fo  this  line,  and  tln^  instruction  olTered  hy  the  defendant 
and  refused  did  not  prejudice  his  side  of  the  controversy.  It 
attempted  to  single  out  the  facts  in  behalf  of  the  defendnnt's 
title,  making  them  more  prominent  than  any  other  branch  of  the 
testimony,  and  was,  therefore,  calculated  to  mislead  the  jury. 
Besides,  the  weight  of  the  testimony  favorcKl  the  recovery.  The 
jury  must  have  fully  understood  the  issue,  and  the  court  very 
porperly  left  it  with  them  to  say  wiiere  the  real  line  was  located'. 

It  is  objected  that  the  ju(igment,  bas^ul  on  the  verdict,  is  void 
for  uncertainty,  and  that  th(>  sheriff  or  other  officer  executing 
the  writ  is  left  to  search  funong  the  papers  of  the  action  to  find 
Martin  and  Dccoursey's  survey,  or  will  be  required  to  go  upon 
the  land  and  deliver  thp  possession  at  his  peril. 

The  ancient  practice  in  actions  of  ejectment  does  not  prevail 
with  reference  to  the  ex^'cution  of  the  writ  of.  possession.  There 
the  verdict  being  genera!  tlie  plaintiff,  through  the  officer,  took 
possession  under  his  writ,  and  was  liable  in  trespass  if  he  took 
more  land  than  was  embniced  within  the  boundary  received* 
Under  the  present  practice  the  judgment  should  be  more  specific, 
and  while  not  void,  although  following  the  former  system,  id 
erroneous,  because  there  is  nothing  in  it  to  guide  the  sheriff,  but 
he  is  left  to  his  own  judgment  or  that  of  the  plaintitf  in  determ- 
ining where  the  line  has  been  located.  The  judgment  in  this  case 
following  the  verdict  adjudges  that  the  true  line  between  plain- 
tiff and  defendant's  land  is  the  line  run  by  Martin  and  Decoursey, 
etc. 

That  line  should  be  readily  ascertained  by  referring  to  the  sur- 
vey made  by  those  surveyors,  and  the  judgment  should  designate 
the  courses  or  the  market  lines,  as  surveyed  by  them,  so  tlmt  the 
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officer  can  execute  the  writ.  If  the  court  below  is  unable  to  do 
this,  the  sheriif  can  not  be  expected  to  execute  the  writ  in  ac- 
cordance with  the  verdict,  and  the  same  should  be  set  aside.  We 
have  had  some  trouble  in  fixing  the  line  by  this  survey,  but  the 
trial  court,  more  familiar  with  the  survey  and  the  ground,  may 
be  able  to  designate  the  principle  courses  or  marked  lines  from 
the  survey,  that  the  judgment  may  be  executed.  The  judgment 
below  is,  therefore,  reversed  and  remanded,  with  dire'ctions  to 
make  the  judgment  more  specific,  if  it  can  be  done  from  the  sur- 
vey, and  for  proceeding?  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


COMMONWEALTH  v.  HELM. 

(Filed  November  9,  1887.) 

1.  One  who  bets  upon  the  result  of  a  primary  election  and  wins  or  loses 
the  lx?t  does  not  violate  section  1  of  article  2,  chapter  47,  General  Statutes, 
but  does  violate  section  11  of  article  1  of  that  chapter,  which  provides  a  pen- 
alty for  betting  "at  any  game  or  wager.''  One  who  h«ts  upon  an  uncertain 
event  and  wins  or  loses  the  bet  is  subject  to  the  penalty  imposed  by  the 
statute. 

2.  Indictment— It  is  not  necessary  that  the  indictment  should  allege  that 
the  persons  in  re^rard  to  whom  the  bet  was  made  were  candidates  or  that 
they  were  voted  for. 

P.  W.  Hardin  and  F.  Shuck  for  appellant. 

S.  S.  Russell  for  appellee. 

'     Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

A  primary  election  for  the  purpose  of  selecting  a  candidate  to 
be  voted  for  at  an  election  fixed  l)y  law,  is  not  an  election  und^r 
the  Constitution  and  laws  of  this  Commonwealth  or  of  the  United 
JStates,  within  the  meaning  of  section.  1,  article  2,  chapter  47, 
General  Statutes,  and  it  is  conceded  that  one  who  bets  upon  the 
result  of  such  primary  election,  is  not  amenable  to  the  penalty 
imposed  by  that  statute.  It  is  insisted,  however,  that  one  so  bet- 
ting violates  section  11.  article  1,  chapter  47  of  the  General  Stat- 
utes, which  provide?,  tliat  "if  any  person,  by  playing  or  betting 
at  any  game  or  wager,  at  any  time,  shall  win  or  lose  $20  or  up- 
wards, or  the  value  thereof,  he  shall  be  fined  a  sum  eoual  to  half 
the  value  of  which  he  shall  so  win  or  lose,  and  if  below  that  amount 
he  shall  be  fined  $10."  The  indictment  charges  the  appellee 
with  the  offense  of  *' betting  and  losing  at  a  wager,"  in  that  he 
bet  with  John  Reinhart  that  T.  A.  Robertson  would  receive  a 
larger  number  of  votes  at  the  primary  election,  to  be  held  Sep- 
tember 4,  1886,  to  nominate  a  candidate  for  Congress  in  the 
Fourth  Congressional  district  of  Kentucky  than  A.  B.  Mont- 
gomery, which  amount  he  lost  to  said  Reinhart  by  said  bet  at 
the  election,  which  was  held  as  above  set  forth.  The  difficulty 
arises  in  determining  w.  at  is  meant  by  the  word  '* wager,"  as 
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used  in  the  statute.  Shall  it  be  taken  in  a  restricted  sense,  and 
held  to  include  only  such  wagers  as  have  for  their  subject  mat- 
ter some  **game."  or  shall  it  be  taken  in  its  primary  sense  as 
meaning  ''something  hazarded  on  the  event  of  a  contest  or  some 
unsettled  question.''  One  objection  to  the  restricted  construction 
is,  that  if  the  legislature  intended  it  to  have  such  meaning,  it  was 
unnecessary  to  have  used  ti\e  word,  as  the  intention  would  have 
br»en  fully  and  better  expressed  without  it,  **by  playing  or  bet- 
ting at  any  game,''  was  all  that  was  necessary  lo  have  been  said. 
While  the  words  of  the  statute  are  not  as  felicitous  as  they  might 
have  been,  under  the  rule  wliich  demands  that  penal  statutes 
shall  be  liberally  construed  with  a  vieV  to  carry  out  the  inten- 
tion of  the  legislature,  the  language  should  be  held  to  include 
oases  clearlv  within  the  mischief  the  statute  was  intended  to 
remedy,  unless  such  construction  does  violence  to  the  language 
used. 

The  object  the  legislature  had  in  view  was  to  deter  persons 
from  the  pernicious  practice  of  hazarding-  money  or  property 
upon  the  event  of  a  contingent  issue.  Nor  does  it  seem  to  us 
that  it  is  necessary  that  the  act  or  event  upon  which  the  bet  or 
wager  is  made  should  be  illegal  or  immoral.  It  is  obvious  that 
the  same  vicious  principle  runs  through  all  bets  or  wagers, 
whether  they  be  upon  a  game  of  cards  or  a  horse  racce  or  any 
other  undetermined  event.  It  is  not  the  game  or  the  race  but 
the  betting  or  wagering  of  money  or  other  property  that  the  leg- 
islature aims  to  punish. 

Bouvier  defines  ''wager"  as  a  bet;  "a  contract  by  which  two 
parties  or  more  agree  tliat  a  certain  sum  of  money  or  other  thing 
shall  be  paid  or  delivered  to  one  of  them  on  the  happening  or  not 
happening  of  an  uncortain  event.  A  wager  is  something  haz- 
arded on  the  issue  of  some  uncertin  event;  a  bet  is  a  wager, 
though  a  wager  is  not  neccessarily  a  bet.''  We  are,  therefore,  of 
opinion  that  it  is  in  this  primary'  sense  that  the  legislature  uses 
the  word,  and  as  the  appellee,  if  the  allegations  of  the  indict- 
ment be  true,  bet  upon  an  uncertain  event,  and  as  he  lost  the 
bet,  he  is  answerable  to  the  penalty  imposed  by  the  statute. 

The  failure  to  allege  that  Robertson  and  Montgomery  were  can- 
didates or  were  voted  for  does  not  vitiate  the  indictment,  though 
such  allegations  would  have  been  necessary  if  the  indictment 
had  been  for  betting  or  wagering  upon  an  election  under  the 
statute.  Under  section  11,  the  betting  at  a  wager  and  winning 
or  losing  constitutes  the  offense,  and  as  the  indictment  charges 
that  the  appellee  bet  and  lost,  it  is  suflflcient. 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer,  and  for  further  proceedings. 
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READ  V.  DICKERSON'S  EX'OR. 

Filed  November  17,  1887.     Appeal  from  Barren  Circuit  Court.    Opinion  of 
the  court  by  Judge  Ward,  reversing. 

1.  Payment  by  checks— Pleading— Where  the  defendant,  in  an  action  upon 
a  note,  claims  a  credit  by  reason  of  payments  made  by  checks  upon  a  hank» 
it  is  incumbent  upon  him  to  allege  and  prove  something  more  than  that  the 
oheoks  were  given.  It  must  b6  shown  that  the  checks  were  paid  or  that  the 
drawer  had  funds  in  the  bank  to  pay  them,  and  that  they  were  not  paid  be- 
cause of  plaintiff's  fault  or  neglect.  Therefore,  such  facts,  being  material^ 
are,  when  alleged,  admitted  to  be  true  unless  denied. 

2.  Pleading— A  denial  "that  the  checks  filed  by  defendant  evidence  pay- 
ments made  by  him  on  the  note  sued  on*'  is  but  a  conclusion  of  law,  and 
not  good  as  a  denial  that  the  checks  were  paid. 

8.  Payment— Checks  given  by  the  payor  of  a  not«  to  the  payee  after  the 
maturity  of  the  note,  which  checks  are  paid  to  the  payee  or  his  assignees, 
are  ooncluHive  evidence  of  payments  on  the  note,  nothing  else  appearing  aft 
to  any  other  transiiction  or  indebtedness  between  the  parties. 

4.  Kivdence— Checks  made  payable  to  D.  or  bearer,  upon  which  there  is  no 
indorsement  by  D.,  and  nothing  to  show  that  they  were  ever  in  his  hands^ 
are  not  evidence  against  him  by  virtue  of  the  provisions  of  section  627  of  the 
Code. 

Boles  &  Duff  and  James  A.  Rousseau  for  appellant ;  J.  W.  Jones  hnd  E. 
W.  Hines  for  appellee. 

MARKWBLL  v.  GRAY,  &c. 

Filed  November  17,  1887.     Appeal  from  Fleming  Circuit  Court.    Opinion  of 

the  court  by  Jud^e  Barbour,  affirming. 

Trubts— When  a  trustee  has,  by  a  purchase  of  the  trust  property  from  the 
cestui  que  trust,  mode  a  profit,  the  chancellor  should  never  hesitate  to  set 
aside  the  sale,  when  the  effect  of  so  doing  is  to  put  the  parties  in  statu  quo. 

An  executor  at  the  earnest  solicitation  of  one  of  the  devisees,  who  lived  in 
a  distant  State,  purchased  his  interest,  paying  him  therefor  S», 000.  At  that 
time  a  suit  against  the  estate  was  threatened  which  was  afterwards  defeated. 
If  the  suit  had  been  decided  against  the  estate  the  interest  purchased  by  the 
executor  would  have  been  worth  less  than  il,(00.  As  it  was,  the  Interest 
purchnsed  amounted  to  more  than  $1,800.  The  devisee  was  informed  as  ta 
the  value  of  the  estate,  but  it  does  not  appear  that  he  had  the  same  knowN 
edge  the  executor  had  us  to  the  probable  result  of  the  threatened  litigation. 
In  this  action  by  the  devisee  to  set  aside  the  sale  to  the  executor,  and  to  re- 
cover the  excess  of  his  interest  over  $1,000,  Held— That  he  is  entitled  to 
recover. 

W.  A.  Suddnth.  W.  G.  Bearing  and  E.  W,  Hines  for  appellant;  W.  J.  Hen- 
drick  for  appellees. 

MORGAN,  &c.  v.  VERHOFF,  &c. 

Filed  November  17,  1887.     Appeal  from  Kenton   Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judse  Bowden,  reversing. 

1.  Judgment— Fraud— Knowing  that  the  debt  attached  and  specifically  de- 
scribed in  the  notice  indorsed  on  the  order  of  attachment  was  not  due  to  the 
defendant,  but  to  another,  and  knowing  the  garnishees  had  a  perfect  de- 
fense, and  that  their  appearance  in  court  would  defeat  the  attachment, 
plaintiffs  procured  their  absence,  and  then  procured  the  court  to  make  an 
order  falsely  reciting  that  the  garnishees  answered,  admitting  that  theyowecl 
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defendant,  and  ordering  them  to  pay.  Held— This  was  snob  fraud  as  made 
it  the  dnty  of  the  judge  to  vacate  the  order  thus  obtained. 

9.  Garnishment— New  trial— A  response  to  a  rule  against  the  garnishees  to 
show  cause  why  they  should  not  pay  the  money  into  court,  setting  up  these 
facts,  and  made  a  cross  petition  against  the  plaintiff  and  praying  that  the 
order  be  set  aside  and  a  new  trial  granted,  is  a  compliance  with  the  require- 
ments of  section  520  of  the  Civil  Code.  * 

Collins  &  Fenley  for  appellants;  Simmons  &  Schmidt  for  appellees. 

CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  R.  R.  CO.  v, 

GRAVES. 

Filed  November  17. 1887.    Appeal  from  Scott  Court  of  Common  Pleas.   Opin- 
ion of  the  court  by  Presiding  Judge  Bowden,  reversing. 

1.  In  an  action  against  a  railroad  company  for  the  killing  of  stock  by  a 
train  of  cars,  it  the  defendant's  witnesses  are  impeached,  it  is  a  question  of 
law  for  the  court  whether  the  facts  testified  constitute  due  care;  if  so  held, 
the  only  question  for  the  jury  is  whether  they  believe  the  witnesses;  If  not 
so  held,  a  peremptory  instruction  for  the  plaintiff  is  proper. 

2.  The  statutory  presumption  of  negligence  is  rebutted  when  such  witnesses 
as  may  be  presutned  to  know  the  facts  give  evidence  which,  if  true,  shows 
there  was  no  negligence. 

3.  Case  adjudged— A  mare  was  killed :  the  engineer  saw  her  four  hundred 
or  five  hundred  yards  ahead  of  the  train  quietly  grazing  twenty  live  or  thirty 
feet  from  the  track;  she  took  no  notice  of  the  train,  but  continued  grazing 
until  it  was  within  thirty  or  forty  feet  of  her,  when  she  suddenly  tried  to 

•  cross  the  track  and  was  killed;  when  she  attempted  to  cross  It  was  impos- 
sible to  stop  the  train ;  the  whistle  was  not  sounded  or  any  alarm  given  to 
frighten  the  mare  to  make  her  cross  the  track;  stock  were  daily  passed  under 
the  same  conditions  without  harm.  Held — This  is  suDicient  to  constitute 
ordinary  care. 

C.  B.  Simrall  and  Jas.  E.  Cantrill  for  appellant. 

HEFLIN  V.  AUXIER. 

Filed  November  17,  1887.    Appeal  from  Boyd  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowden,  aiTirming,  with  damages. 

1.  A  deputy  United  States  marshal  has  no  account  with  the  government; 
It  is  his  duty  to  render  such  service  as  the  marshal  directs;  to  defray  ex- 
penses he  takes  the  marshal's  money,  and  when  he  pays  the  necessary  ex- 
penses he  acts  merely  as  an  agent  of  the  marshal.  He  should  report  to  the 
marshal  what  expenses  have  been  incurred,  and  what  distance  mileage  can 
be  charged  for;  and  then  the  marshal  may  make  up  his  account  against  the 
government,  either  for  actual  expenses  or  for  mileage,  as  provided  in  section 
829  of  the  United  States  Revised  Statutes.  But  whatever  he  may  decide  to 
do,  his  deputy  is  entitled  to  credit  by  the  amount  he  has  actually  paid  out 
in  the  business.  He  can  not,  as  against  the  marshal,  insist  that  he  should 
be  allowed  mileage  as  a  credit  on  money  advanced,  if  as  a  matter  of  fact  he 
had  not  actually  expended  that  much.  But  this  mode  might  be  adopted  by 
the  marshal  and  deputy,  so  that  the  mileage  should  be  taken  in  every  case 
to  be  the  actual  outlay.  If,  without  the  previous  concurrence- of  the  marshal, 
the  deputy  pre.sents  his  claim  for  mileage  to  be  credited  against  the  money 
advanced,  and  the  marshal  gives  the  credit,  it  la  the  same  as  if  there  bad 
been  a  formal  agreement  to  adopt  that  method  of  keeping  the  account;  in 
that  case,  the  deputy  could  not  ask  the  marshal  to  give  him  a  further  credit 
by  the  actual  outlay,  any  more  than  the  marshal  could  ask  the  government 
to  pav  him  twice  in  this  way. 

8.  Instructions— In  a  civil  action  it  is  not  the  duty  of  the  court  to  give  to 
the  jury  the  entire  law  of  the  case..  If  the  Instruction  is  right  as  far  as  it 
goes,  and  with  reference  to  the  hypothesis  to  which  it  relates,  it  is  proper  to 
give  it:  and  if  the  adverse  party  desires  to  supplement  this  direction  with 
reference  to  a  different  hypothesis,  or  to  a  modification  of  that  assumed  by 
the  given  instruction,  he  should  ask  an  instruction  for  that  purpose. 

L.  T.  Moore  for  appellant;  A.  J.  Auxier  and  Wm.  Lindsay  for  appellee. 
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KING,  GUARDIAN  v.  STARR. 

Filed  November  17,  1887.    Appeal  from  Heoderson  Cirouit  Court.    Opinion 
of  the  courb  by  Judge  Ward,  reversing. 

1.  Joinder  of  actions— When  goods  are  sold  to  a  guardian  for  bis  wards,  be 
may  be  sued  for  the  price  of  all  of  tbem  in  one  action. 

2.  A  motion  to  strike  out  for  misjoinder  of  actions  is  too  late  if  made  after 
answer  filed  and  issue  joined. 

Turner  &  Cunningham  for  appellant;  Yeaman  &  Lockett  for  appellee. 

COLLINS  V.  POTTS. 

Filed  November   17^  1887.    Appeal  from  Madison  Court  of   Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  rexersing. 

1.  Peremptory  instruction— Appeal— To  enable  the  plain'tifi  to  complain  of 
an  error  in  giving  a  peremptory  Instruction,  it  is  not  necessary  for  him  to 
object  or  except.  Nor  is  it  necessary  for  him  to  assign  the  action  of  the 
court  in  peremptorily  instructing  the  jury  as  a  ground  for  a  new  trial. 

2.  Same— When  there  is  any  evidence  conducing  to  show  a  right  to  recover, 
a  peremptory  instruction  is  improper. 

J.  S.  Bronston  for  appellant;  C.  F,  &  A.  R.  Burnam  for  appellee. 

•    PERRY  V.  RIDING'S  GUARDIAN. 

Filed  November  17,  1F87.     Appeal  from  Kenton  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  A  valid  trust  of  personal  property  may  be  created  by  parol  declaration 
where  the  language  used  is  clear  and  ezplicit,  manifesting  the  owner's  pur- 
pose to  transfer  the  right,  and  points  out  with  certainty  both  the  subject  of 
the  trust  and  the  person  who  is  to  take  the  beneficial  interest. 

2.  Trusts— That  before  creating  the  trust  a  person  had  made  a  will  dis- 
posing of  her  property  is  no  objection  to  the  trust. 

8.  Pleading— Evidence— The  traverse  of  each  allegation  of  the  petition  au- 
thorizes the  introduction  of  no  evidence  by  the  defendant,  except  such  as 
tends  directly  to  disprove  some  fact  alleged  in  the  petition  and  denied  in  the 
answer. 

4.  Same— Every  matter  of  fact  which  the  plaintiff  need  not  allege  and 
prove  to  make  out  his  case  must  be  alleged  by  the  defendant  in  his  answer 
as  new  matter  constituting  a  defense. 

6.  In  an  action  for  the  recovery  of  specific  personal  property,  where  the 
allegation  of  title  in  the  plaintiff  is  denied,  the  defendant  may  rely  upon 
limitation  by  five  years  adverse  possession  in  himself  or  another,  or  upon  any 
fact  showing  the  plaintitf  did  not  have  the  title  at  the  commencement  of  the 
action.  But  where  the  defendant  relies  upon  the  fact  that  he  holds  the  prop- 
erty as  bailee,  or  upon  any  defense  that  admits  the  title  in  plaintiff  and  the 
possession  in  himself,  he  must  plead  the  facts  of  his  defense  in  his  answer. 

6.  Peremptory  Instruction— When  the  answer  is  a  traverse  merely,  the  bur- 
den of  proof  is  on  the  plaintiff,  and  It  is  error  to  give  a  peremptory  instruc- 
tion for  him,  no  matter  how  strong  and  satisfactory  his  evidence  may  be. 

James  M.  Tisdale  for  appellant ;  J.  F.  &  C.  H.  Flsk  for  appellee. 
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CUNDIFF  V.  C0MM0NWP:ALTH. 

(Filed  October  2o,  1887.)  * 

An  Indictment  under  the  stntuto  for  willful  and  malicious  shooting  and 
%vounding  with  Intent  to  kill  need  not  charge  that  the  act  was  done  feloni- 
ously. As  every  act  essential  to  constitute  the  crime  is  set  forth  in  the  stat- 
ute, an  indictnii-nt  which  follows  the  langutige  of  the  statute  is  good. 

,     E.  Dudley  Walker  for  appellant. 

F.  W.  Hardin  for  appellee. 

Appeal  from  Ohio  (•irciiit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted,  tried  and  convicted  in  the  Ohio 
Circuit  Court  for  the  willful  and  malicious  shooting  and  wounding 
of  Wallace  with  the  intent  to  kill  him  (Wallace). 

The  lower  court  having  overruled  the  appellant's  motion  for  a 
new  trial  he  has  appealed  to  this  court. 

The  language  of  the  statute  under  which  the  appellant  was 
indicted,  tried  and  convicted  is  as  follows: 

**Ifany  person  shall  wilfully  and  maliciously  shoot  at  and 
wound  another,  with  an  intention  to  kill  him,  so  that  he  does  not 
die  thereby,  with  a  gun  or  other  instrument  loaded  with  leaden 
bullet,  *  *  *  he  shall  he  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years." 

The  indictment  follows  the  language  of  the  statute  supra,  and 
charges  that  the  instrument  used  >vas  a  pistol. 

The  acts  mentioned  in  the  statute  supra  create  a  crime.  The 
language  used  describes  the  crime  in  all  its  parts.  Every  act 
essential  to  constitute  the  crime  is  set  forth,  therefore,  it  the 
indictment  follows  the  language  of  the  statute,  as  was  done  in 
this  case,  it  sufficiently  sets  forth  the  crime'. 

In  cases  of  crimes  at  common  law,  where  the  acts,  in  order  to 
confititute  the  crime,  must  be  done  with  a  felonious  intention,  it 
is  necessary  to  sot  out  such  intention  in  the  indictment.    In  such 
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cases  the  felonious  intention  is  an  essential  ingredient  of  the 
*<5riine,  and  the  indictment  is  insufficient  if  it  fails  to  set  out  such 
ingredient.  Such  was  the  ruling  of  this  court  in  the  Kaelin  case. 
"Tlie  distinction  between  the  two  classes  of  oases  is  readily 
perceived. 

We  have  examined  the  instructions  given  and  refused  by  the 
lower  court.  Those  given  are  substantially  correct,  and  those 
refused  should  not  have  been  given. 

The  evidence  shows  clearly  that  the  appellant  is  guilty  of  the 
crime  charged. 

The  judgment  ef  the  lower  court  is  affirmed. 


COMMONWEALTH  v.  COVINGTON  &  LEXINGTON  T.  R.  CO. 

(Filed  October  25,  1887— Not  to  be  reported.) 

The  legislature  inay  empower  a  turnpike  road  company  to  remove  its  gates 
and  establish  them  at  places  dififerent  from  their  original  location;  and  the 
cotr.pany  may  be  authorized  to  do  this,  not  only  once,  but  from  time  to  time, 
as  it  may  seem  best  for  the  interest  of  the  road. 

The  chart4»r  of  appellee  provided  that  "no  Rate  shall  be  erected  within  less 
than  two  thirds  of  a  mile  of  any  incorporated  town,  n«^r  in  less  than  five 
miles  of  each  other."  An  amendment  to  the  charter  provided  that  the  com- 
pany mifirht  remove  its  $;ates  "and  establish  them  at  such  points  as  tJiey  may 
deem  right  and  for  the  best  interest  of  said  road."  Held— That  this  amend- 
ment repealed  the  provision  quoted  fmm  the  orifzinal  charter,  and  gives  the 
appellee  the  power  to  remove  and  establish  any  of  its  gates  as  it  may  deem 
rifirht  and  for  the  best  interest  of  the  road:  and  under  the  power  thus  con- 
ferred the  same  Rate  may  be  removed  more  than  once. 

Simmons  &  Schmidt  for  appellant. 

W.  H.  Mackoy  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

By  an  act  of  the  General  Assembly  of  Kentucky,  approvnd  the 
22d  day  of  February,  1834,  the  appellee  was  incorporated  and 
empowered  to  build  a  turnpike  road  from  the  city  of  Covington 
to  the  city  of  Lexington,  to  ereet  toll  gates  across  the  road  and  to 
collect  toll  from  persons  passing  through  the  gates  with  horses, 
carriages,  etc. 

The  proviso  in  the  17th  section  of  the  appellee's  charter  is  as 
follows : 

'*That  no  gate  shall  be  erected  wilhin  less  than  two-thirds  of  a 
mile  of  any  incorporated  town,  nor  in  less  than  five  miles  of  each 
other.'* 

By  an  act  approved  February  6,  1854,  the  appellee's  charter 
was  amended.     The  2d  and  .Sd  sections  are  as  follows: 

**Sec.  2.  That  said  company,  by  a  majority  of  the  directors, 
may  rem'^ve  gate  No.  5  and  place  the  same  at  any  place  between 
the'^twenty-flrst  and  twenty-second  mile  points  on  said  road. 

**Sec.  3."  That  said  company  may  remove  any  other  gates  on 
said  road  and  es^al)lish  them  at  such  points  as  they  deem  right 
and  for  the  best  interests  of  said- road:  Provided,  That  where  the 
gates  of  said  road  are  less  than  five  miles  apart  the  rates  of  toll 
ghall  be  in  proportion  to  the  distance  traveled  on  said  road,  as 
<»ompared  to  the  present  rates  and  charges." 

The  appellants  allege  in    their  petition  and.  amended   petition 
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f  which,  for  the  purposes  of  this  investigation,  must  he  regarded 
-as  true)  that  the  appellee,  after  the  passage  oi  the  amendment  of 
Februarys,  1854,  moved  its  toll  gate,  which  was  nearest  to  the 
■city  of  Covington,  from  the  place  at  which  it  was  then  located  to 
a*  point  on  its  turnpike  where  it  is  intersected  by  Kyle's  road,  and 
after  maintaining  the  late  at  that  point  over  thirty  years,  then 
removed  it  to  a  place  on  the  turnpike  not  more  than  two  hundred 
and  fifty  yards  from  the  corporate  limits  of  the  city  of  Covington. 

The  appellants  contend,  first,  that  the  amendment  of  the  6th  of 
February,  1854,  does  not  repeal  the  proviso  above  quoted  in  the 
17th  section  of  the  appellee's  charter. 

The  two  sections  of  the  amendment  above  quoted  do  not,  by 
express  terms,  amend  any  particular  sections  of  the  appellee's 
charter,  but  they  do  in  fact  amend  the  proviso  in  the  17th  section 
of  the  charter. 

The  second  section  of  the  amendment  provides  that  gate  jfo.  6 
may  be  removed  to  any  place  between  the  twenty-first  and 
twenty -second  mile  points.  As  to  this  toll  gate;  while  the  power 
•of  the  appellee  is  limited,  yet  it  amends  the  latter  clause  of  the 
proviso.  But  by  section  3  the  appellee  has  the  right  to  remove 
any  other  gate  on  its  road  and  establish  them  at  such  points  as  it 
may  deem  right  and  for  the  best  interest  of  the  roa«l.  These 
gates,  by  said  section,  may  also  be  removed  and  placed  within 
five  miles  of  each  other.  In  making  the  changes  the  oTily  interest 
to  be  consulted  is  that  of  the  road. 

The  charter  says  that  no  gate  shall  be  erected  within  two-thirds 
of  a  milp  of  any  incorporated  town.  The  amendment  says  that 
<except  gate  No.  5)  the  appellee  may  remove  and  establish  any 
of  its  gates  as  it  may  deem  right  and  for  the  best  interest  of  the 
road.  The  charter  says  that  the  gates  shall  not  be  erected  within 
five  miles  of  each  other.  The  amendment  says  that  the  gates 
may  be  removed  and  established  within  five  miles  of  each  other 
if  deemed  right  and  for  the  best  interest  of  the  road,  so  the 
language,  as  well  as  the  spirit  and  intention,  of  this  amendment 
is  in  direct  confiict  with  the  proviso  in  section  17  of  the  charter, 
providing  "that  no  gate  shall  be  erected  within  two-thirds  of  a 
mile  of  any  incorporated  town,  nor  in  le.«s  than  five  miles  of  each 
other."    The  proviso  was,  therefore,  repealed  by  this  amendment. 

The  appellant's  second  contention  is  that  the  appellee,  under 
the  amendment  of  the  6th  of  February,  1854,  having  removed  its 
gate  nearest  the  city  of  Covington  and  established  it  at  the  inter- 
section of  Kyle's  road,  its  power  of  removal,  by  virtue  of  the 
amendment,  was  exhausted.  In  other  words,  tile  amendment 
authorized  only  one  removal,  and  the  appellee  having  exercised 
its  right  of  removal  by  removing  the  gate  and  establishing  it  at 
Kyle's  intersection,  it  becomes  a  permanent  fixture  at  that  place; 
and  the  appellee  had  no  right  to  again  remove  it  and  eslablish  it 
at  another  place. 

Where  a  turnpike  company  locates  and  establjshes  its  gates  in 
accordance  with  the  express  terms  of  the  charter,  which  charter 
•expressly  and  by  clear  implication  prohibits  any  change  in  the 
location  of  its  gates,  such  location  and  establishment  of  the  gates 
become  a  part  of  the  terms  of  the  charter  contract,  and  the  com- 
pany has  no  right  to  remove  them  and  establish  them  at  a  different 
place  unless  the  same  is  rfuthori/ed  by  an  amendment  of  its 
charter.  Such  is  the  general  rule.  But  it  is  not  doubted  that  the 
legislature  may  epipower  the  company  to  remove  its  gates  and 
establish  them  at  places  different  from  their  original  location, 
and  that  the  company  may  be  authorized  to  do  this,  not  only 
once  but  from  time  to  time,  as  it  may  deem  best  for  the  interes*t 
of  the  road. 
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Does,  therefore,  the  8d  section  of  the  amendment,  supra,  au- 
thorize the  appellee  to  remove  and  est;ablish  its  gates,  from  timo 
to  time,  at  such  points  as  it  may  deem  ri^ht  and  for  tlie  best 
interest  of  the  road?    We  think  it  does. 

It  is  to  be  observed  that  in  making  the  removals  the  only 
interest  to  bo  consulted  is  that  of  the  road.  It  seems  to  us  that 
the  main  object  the  legislature  had  in  view  was  to  allow  the 
appellee  to  remove  and  so  locate  its  gates  as  to  get  pay,  as 
nearly  as  practicable,  for  all  the  travel  done  on  its  road.  W*here 
population  is  constantly  increasing,  as  is  ours,  the  new  business 
enterprises  are  constantly  springing  up  which  increase  the  popu- 
lation and  business  enterprise  of  our  cities  and  towns,  and  new 
roads  are  constantly  being  opened,  which  intersect  old  ones,  ta 
accommodate  the  *  march  of  progress,  a  sufficient  reason  is. 
furnished  for  the  change  of  location  of  toll  gates  as  to  enable  the 
company  to  receive  toll  from  such  persons  as  obtain  the  use  of  the 
road  by 'means  of  new  thoroughfares  unless  the  company  is  pro- 
hibited by  tlK*  terms  of  the  charter  from  making  such  change. 
It  is  readily  seen  that  the  increase  of  the  population  of  the  city 
of  Covington  and  its  business  enterprise  constantly  increase  the 
travel  on  th'^t  part  of  the  appellee's  road  intersecting  the  city 
whereby  its  burden  is  increased  from  year  to  year.  The  same 
may  be  said  as  to  other  parts  of  the  appellee's  road.  Such 
increased  burden  may  entail  upon  the  company  greater  expense 
in  the  way  of  repairs  than  many  miles  of  other  parts  of  the  road, 
and  to  allow  the  parts  of  the  road  sul)ject  to  these  increased 
burdens  to  be  used  by  the  traveling  public  free  of  charge  might 
result  in  the  bankruptcy  of  the  company. 

The  location  of  thL»  gates  twenty  years  a^o,  which  tlien  gave  the 
company  ample  protection  against  t!ie  contingencies  then  exist- 
ing, would  not  afford,  for  the  reasons  above  indicated,  ample 
protection  now.  W^  think,  therefore,  that  the  legislature,  by  the 
8d  section  of  the  "mtMidment  supra  intended  to  giye  the  appellee 
the  right  to  remove  its  gates  from  time  to  time  as  it  seemed  to  it 
right  and  for  the  I)  'st  interest  of  the  road. 

But  it  is  argued  that  the  city-'s  iK)pulation  Ins  greatly  increased 
and  extended  in  !hj  direction  of  the  toll  gate  wh-M'e  it  stood  at 
Kyle's  interyectidi),  and  that  rcsiderces  have  been  built  along 
the  pike  nearly  t>  the  old  stind;  that  these  tilings  have  l)een 
done  in  view  of  the  fact  that  flie  gate  was  understood  to  be 
permanently  est.'blished  at  that  place,  and  that  the  residents 
along  the  pike  had  a  prescriptive  ri^ht  to  use  the  appellee's 
property  frei*  of  charge.  This  •  r^^ui  .ent  simply  means  that.the  lesi- 
dents  along  the  pike  desire  the  appellee  to  keep  up  its  road  and 
to  repair  the  injury  done  to  it  by  their  travel  upon  It.  at  its  own  , 
expense,  for  their  accommodation.  So  the  individual  appellants 
seem  to  think  that  they  have  a  right  to  travel  on  the  appellee's 
road  and  wear  and  tear  it  free  of  charge. 

It  is  true  that  by  the  removal  of  the  gate  to  its  present  place  the 
appellants  and  perhaps  other  persons  have  to  pay  toll"  without 
getting  the  benefit  of  the  usual  travel  on  the  road  that  other 
persons  get  for  the  same  amount  of  money,  but  doubtless  the 
same  thing  occurs  at  each  gate  on  the  road.'  Such  inequalities 
can  not  be  helped.  The  legislature  has  given  the  appellee  the 
right  to  place  its  gate  where  it  is,  arfd  to  charge  all  persons  wha 
pass  through  it  toll.  The  appellants  must  submit  to  this  supposed 
inequality. 

The  judgment  of  the  lower  court  sustaining  the  demurrer  ta 
the  appellant'if  petition  and  rejecting  the  amended  petition  ia 
affirmed. 
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McMURTRY  v.  THE  MONTGOMP]RY  MASONIC  TEMPLE 

CO.,   &c. 

(Filed  October  27,  1887.) 

1.  The  directors  and  luiinaprf^rs  of  a  corporatioD  may  maintalD  an  action 
against  the  corporation  for  the  collection  uf  their  demands  aprahist  It,  and 
to  subject  propt»riy  of  the  corporation  mortgaged  to  secnre  their  demands; 
and  neither  the  judprment  nor  the  purchase  of  the  property  under  It  by  the 
plnlDtiflf  will  be  held  to  lie  fraudulent. 

2.  Action  to  set  asidt*  fraudulent  judgment  and  sale— A  creditor  of  a  cor- 
poration ran  not  maintain  an  action  to  set  aside  for  fraud  such  a  judgment 
asrain<$t  the  corporation,  and  the  sale  under  it,  in  the  absence  of  a  judgment 
oh  his  demand  and  execution  returned  nulla  bona.  A  mere  allegation  of 
the  insnlvency  of  the  corporation  is  not  sufficient. 

3.  Same — The  sale  having  been  made  and  confirmed  before  the  death  of 
the  purchaser,  one  of  the  plaintiflfs,  the  property  was  then  as  much  beyond 
the  reach  of  the  creditor  as  if  the  d<*ed  had  been  mnrie. 

4.  Parties  to  acti(jns— A  mortgagee  is  not  required  to  make  a  creditor 
"Who  has  no  lien  a  party  to  his  action  to  enforce  his  mortgage  lien. 

5.  .Tudginents — Although  a  decree  for  the  sale  of  mortgaged  property  of  a 
■corporation  provided  that  the  sale  should  be  made  subject  to  certain  bonds 
issued  by  the  corporation,  which  were  a  lien  on  ihe  property,  without  the 
amount,  number  or  time  for  the  payment  of  such  bonds  being  fixed  in  the 
judgment,  the  court  will  not  presume,  in  an  action  to  set  aside  the  sale, 
that  any  one  desiring  to  bid  at  the  sale  might  not  have  ascertained,  by  an 
inspection  of  the  record,  the  extent  of  the  encumbrance  by  reason  of  the 
bonds 

Turner  &  Son  for  appellant. 

Win.  Lindsay  for  appellees. 

Appeal  from  Montgomery  Circuit  ('ourt. 

Opinion  of  tiie  court  liv  JiidKe  Lewis. 

Appellant  McMiirtry  instituted  this  action  in  equity  against 
appelFee.s,  **Tlie  Montgomery  Masonic  Temple  Company,"  a  cor- 
poration, Jas.  M.  Jones,  administrator  of  I).  R.  .Tones.  E.  S. 
Apperson,  executrix  of  R.  A.  Apperson,  Jr.,  and  in  her  own 
person,  Lewis  .DeBani  artd  Jas.  Tuiiey,  praying  for  a  sale  of  a 
building  and  grounds  alleged  to  be  the  property  of  said  corpora- 
tion, and  held  in  trust  by  E.  S.  Apperson  for  the  benefit  of  Its 
creditors,  for  the  payment  of  the  proceeds  of  such  sale,*  when 
made,  to  appellant  in  satisfaction  of  an  alleged  balance  due  to  him 
by  it;  for  a  settlement  of  tiie  affairs  of  the  corporation,  its  disso- 
lution, and  for  general  and  special  relief. 

The  allegations  of  the  petition  and  amended  petition,  to  both  of 
which  a  general  demurrer  was  sustained,  are  in  substance  as  fol-        • 
lows: 

That  in  pursuance  of  a  contract  between  appellant  and  the  cor- 
poration he  constructed  said  building,  worth,  at  the  contract 
price,  $33,972.35,  of  which  $30,053.96,  and  no  more,  has  been  paid, 
leaving  due  and  unpaid  the  sum  of  $3,918.39  and  interest  thereon 
from  January  1,  1871. 

That  subsequent  to  that  date  Rankin  &  Co.  instituted  an  action 
in  the  Fayette  Circuit  C6urt  to  recover  of  him$6(yo,  value  of  labor 
done  on  and  materials  furnished  for  said  building,  to  which 
action  said  corporation  was  made  a  defendant,  its  alleged  indebt- 
edness to  McMurtry  being  attached.  And  in  that  action  it  was 
adjudged  that  said  corporation  was  indebted  to  appellant  the 
sum    mentioned,  $3,918.39.     But  as   it  had   not   been  served  with 
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summons  in  Fayette  county  the  only  judgment  rendered  against 
it  was  in  favor  of  Rankin  &  Oo.  for  $600. 

It  is  further  alleged  by  the  appellant  that  by  authority  under  itR 
charter  the  corporation  issued  bonds,  which  were  a  lien  upon  its 
property,  to  pay  for  the  completion  of  said  building,  a  part  of 
which  were  issued  and  made  payable  in  1880.  He  says  he  does 
not  know  how  many  of  such  bonds  were  issued  and  sold,  but 
has  been  informed,  and  states,  that  only  two  wei  e  actually  sold 
and  accounted  for,  netting  the  sum  of  $2,000,  and  only  $10,000 
thereof  were  actually  executed  for  sale,  the  other  $8,000  being 
held  by  L.  DeBard  and  R.  Apperson,  Jr.,  to  indemnify  tliem  for 
money  advanced  to  the  corporation  and  securityship  for  it; 
that  November  10.  1H75,  aftar  the  bonds  menti(ined  were  issued, 
said  corporation  mortp:a<red  its  building  and  lot  on  which  the 
same  is  situated  to  Jas.  Tulrey,  L.  DeBard  and  R.  Apperson,  Jr., 
to  secure  them  in  the  debts  and  liabilities  named  in  the  mortgage; 
that  November  12.  1875,  the  mortgagees  instituted  an  action  to 
snbjeia  the  property  to  tlie  payment  of  alleged  indebtedness  to. 
them,  and  under  judgm^-nt  rendered  therein  the  property  was  sold 
January  IT,  1876,  and  purchased  by  It.  Apperson,  Jr.,  at  the  price 
of  ^11, (MX),  the  sale  being  made  sul)ejet  to  the  bonds  owned  by 
DeBard  and  Jones,  without  fixinu:  the  number  of  the  bonds,  the 
amount  or  time  of  the  payment  thereof. 

He  further  states  that  said  DeBard,  Turley  and  Apperson  were, 
at  and  prior  to  tlie  time  of  said  sale,  directors  and  the  managing 
agents  of  the  corporation,  and  as  a  building  committee  attended 
to  its  business  from  its  organization  until  the  sale;  that  the  prop- 
erty was  worth,  at  the  time  it  was  sold,  at  least  $25,000,  and  Ap- 
person was  one  of  the  attorneys  for  the  plaintiffs  in  the  action  for  tlie 
sale;  that  in  January,  1887,  R.  Apperson,  Jr.,  died, and  subsequently 
without  an  order  of  revivor,  the  master  commissioner  of  court 
undertook,  in  the  name  of  Jas.  Turley  and  Lewis  DeBard,  to 
convey  to  K.  S.  Apperson,  executrix,  all  the  right,  title  and 
interest  of  the  corporation  in  said  property,  subject  to  the  bonds 
held  by  DeBard  and  D.  B.  Jones,  neither  the  latter,  in  his  life- 
time nor  his  administrator,  Jas.  M.  Jones,  having  been  made  a 
party  to  the  action. 

It  is  further  stated  that  at  the  institution  of  said  action  for  the 
sale  of  the  property  DeBard.  Turley  and  Apperson  each  knew  of 
the  existence  of  appellant's  claim'  against  the  corporation,  and 
also  knew  who  held  each  of  said  bonds,  and  how  they  were  held; 
that  said  corporation  is  substantially  dissolved,  and  is  no  longer 
acting  as  an  organization  under  its  charter,  and  is  insolvent. 

It  is  further  alleged  that  the  sale  made  to  R.  Apperson,  Jr.,  was 
actually  or  constructively  fraudulent,  and  that  his  executrix, 
under  the  circumstances,  holds  the  legal  title,  if  invested  with  it 
at  all,  in  trust  for  the  use  and  benefit  of  the  corporation,  its  cred- 
itors and  stockholders. 

This  action  was  commenced  November  24,  1884,  about  nin*; 
years  after  the  judgment  for  the  sale  of  the  property,  and  nearly 
fifteen  years  after  the  demand  sued  on  is  alleged  to  have  been 
due  and  owing.  And  although  appellant  states  the  contract 
between  him  and  the  corporation  was  evidenced  by  writing,  he 
does  not  file  it  with  his  petition  as  an  exhibit.  No  copy  of  the 
record  in  either  the  action  ini-tituted  in  the  Fayette  Circuit  Court 
or  the  one  in  the  Montgomery  Circuit  Court  for  sale  of  the  prop- 
erty, nor  the  mortgage  or  deed  referred  to  is  filed. 

He  alleges  the  corporation  is  substantially  dissolved,  yet  the- 
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preside)] t  thereof  appears  to  have  been  served  with  summons,  and 
is  a  party  to  this  appeal.  It  seems  to  us,  therefore,  that  the 
mere  allegation  of  its  insolvency  will  not  avail  the  appellant  in 
the  absence  of  any  judgment  on  his  demand  and  execution 
returned  nulla  bona.  But  even  If  he  was  in  tlie  attitude  to 
attack  the  judgment  and  sale  of  the  property  as  fraudulent  the 
allegations  of  his  petition  do  not  constitute  such  a  cause  of  action. 

It  is  stated  that  the  corporation  mortgaged  the  building  and  lot 
to  Turley,  DeBard  and  Apperson  to  secure  them  in  tho  dehts  and 
liabilities  named  in  the  dVed.  In  the  ahsence  of  the  mortgage 
and  any  allegation  in  the  petition  to  the  contrary  those  debts  and 
liabilities  must  be  assumed  as  subsisting  and  just  demands 
against  the  corporation,  and  the  amount  of  $ll,(K)0  bid  for  the 
property  by  Apperson  at  the  sale  was  no  more  tl^an  enough  to  pay 
the  mortgaged  debts  and  costs  of  the  action.  And  if  they  were 
just  demands  we  do  not  perceive  wherein  the  action  to  subject 
the  mortgaged  property  to  their  payment  was  not  rightfully 
brought,  or  how  tlie  purchase  of  the  property  by  Apperson  could, 
nine  years  thereafter,  inure  to  the  benefit  of  other  creditors  not 
before  the  court  nor  having  any  lien  upon  it. 

It  may,  as  alleged,  ])o  true  that  the  inortagees  were  aware  of 
the  existence  of  appellant's  chiim  at  the  time  tliey  commenced 
their  action,  but  as  he  had  no  lien  upon  tlie  property  they  were 
not  required  hy  any  provision  of  the  Codf^  or  rule  of  equity  to 
make  him  a  party. 

It  is  alleged  that  the  property  was  sold  by  the  terms  of  the 
Judgment  subject  to  tlie  bonds  held  by  DeBard  and  Jones, 
without  the  amount,  tiumber  or  time  for  the  payment  of  such 
bonds  being  fixed  in  the  judgment,  and  the  property  was  tliereby 
purcliased  at  a  les^  price  than  it  would  otherwise  have  sold  for. 

As  tfie  judgment  mule  the  right  of  the  mortgagees  subordinate 
to  that  of  the  bondholders  it  is  fair  to  presume,  in  the  absence  of 
the  mortgage,  thit  in  it  the  ciriracter  and  amount  of  Ihe  bonds 
were  set  forth  and  also  stated  in  the  petition  filed  by  the  mort- 
gar^ees.  At  most  we  are  not  authorized,  from  the  allegations  of 
the  petition  in  this  case,  to  presume  there  was  any  fraudulent 
concealment  in  regard  to  thf*  bonds,  or  that  any  one  dnsigning  to 
bid  at  the  sale  might  not  have  ascertained,  by  an  inspection' of 
the  recordNthe  extent  of  the  encumbrance  on  the  property  by  reason 
of  thf»  bonds.  But  in  any  statf*  of  the  case  the  allegations  of  the 
petition  in  this  case  show  the  property  was  sold  for  nearly,  if  nob 
quite,  its  full  value,  as  estimated  by  appellant  himself,  for  the 
amount  bid  by  Apperson,  $11, (HK),  ndded  to  the  amount  of  the 
bonds  issued,  $10,(KK).  without  reckoning  the  accumulated  Interest 
on  them,  make  within  about  15  per  cent,  of  what  i^)pellant 
alleges  the  property  was  worth. 

Whether  or  not  tlie  action  had  been  revived  when  the  commis- 
sioner's deed  was  made  to  the  executrix  of  Api)erson  is  not 
material,  for  the  sale  was  made  and  confirmed  by  the  court  before 
Apiierson  died,  and  the  property  was  just  as  much  beyond  the 
reach  of  appellant  as  if  the  deed  had  been  regularly  made.  Nor 
does  it  make  any  difference  whether  D.  B.  Jones,  holder  of  some 
of  the  bonds,  was  or  was  not  a  party  to  that  action,  for  he  was 
not  prejudicf»d.  nor  does  his  administrator,  who  is  a  party  defend- 
ant, and  appellee  in  this  action,  complain  of  the  judgment  or  sale 
under  it. 

In  our  opinion  the  mortgagees  had  the  right,  though  directors 
and  managers  of  the  affairs  of  the  corporation,  to  maintain  an 
action  against  it  for  the  collection  of  their  demands,  and  to  subject 
the  mortgaged  property,  and  as  it  is  not  alleged  by  appellant  either 
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that  their  demandswere  unjust  or  that  the  mortgage  lien  was  not 
fairly  and  honestly  acquired,  we  do  not  perceive  wherein  the 
judgment  or  purchase  of  the  property  under  it  was  actually  or  con- 
structively fraudulent,  or  upon  what  principle  such  purchase  can 
be  now  adjudged  to  be  in  trust  for  the  benefit  of  other  creditors, 
who,  like  appellant,  by  their  own  laches,  failed  to  attack  the 
mortgage  or  to  enforce  their  own  demand.  Moreover,  even  if 
appellant  had  been  a  party  to  that  action  he'could  not  have  sub- 
jected the  property  to  pay  his  debt  until  the  mortgage  debts  and 
bonds  had  been  satisfied. 

The  lower  court,  we  think,  properly  sustained  the  demurrer,  and 
the  judgment  is  affirmed. 

Judge  Holt  not  sitting. 


LONDON    &    LANCASHIRE    FIRE    INSURANCE    CO.  v. 
TURNBULL  &  CO.,  &c. 

(Filed   October  29,  1887.) 

.  1.  Double  insurance— Where  a  policy  of  insurance  provides  that  in  case  of 
any  orher  inKiirnnce  upon  the  property  insured,  "whether  valid  or  invalid, 
*  *  *  the  insured  shall  V)e  enrirled  tu  reoover  of  this  company  no  greater 
proportion  of  loss  sustaine:!  than  the  sum  hei-ehy  insured  bears  to  the  whole 
amount  insured."  the  insured  is  bound  by  the  "terms  of  the  policy  whether 
the  additional  insurance  effeci^d  be  valid  or  invaJid,  provided  it  is  effected  by 
the  insured  or  by  his  authority  and  consent.  Such  a  provision,  however,  does 
not  apply  to  policies  attempted  to  be  thrust  upon  the  assured  i^y  olHcioKs  per- 
sons without  his  knowledge  or  consent,  and  which  he  repudiates. 

2.  Af?ents—A  policy  of  insurance  issued  by  an  ag:ent  without  the  knowl- 
edge or  consent  of  either  the  insured  or  the  company  is  not  binding  upon 
the  insured  or  the  company. 

H  Same—^^o  authorize  an  agent  of  an  insurance  company  to  effect  insur- 
ance by  other  companies,  in  the  interest  of  his  principal,  upon  property 
-which  his  principal  has  insui'ed,  requites  special  authority  from  the  prin- 
oipal. 

4.  Same— Where  the  same  persons  were  absents  of  two  companies,  and  at- 
tempted to  effect  insurance  in  one  company  upon  property  already  iusnred 
in  the  other,  ostensibly  for  the  benefit  of  the  insured,  hut  in  fact  for  the 
secret  indemnity  of  the  other  principal,  such  conduct  was  incompatible  with 
their  trust  duties  as  agents  of  both  companies,  and  as  between  the  companies 
their  act  was  not  binding. 

5.  Cancellation  of  policy— Notice — Where  a  policy  of  insuranoe  provides 
that  the  tnsuranoe  may  be  terminated  at  any  time,  at  the  option  of  the  com- 
pany, "on  giving  notice  to  that  effect,"  a  notice  by  the  company  to  its 
agent  to  cancel  the  policy  Is  not  sufficient  to  effect  a  cancellation.  The  no- 
tice referred  to  is  notice  to  the  insured. 

Hargis  &  Eastin  for  appellant. 

Brown,  Humphrey  &  Davie  and  Marshall  &  Lochre  for  appellees. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  R.  B.  Turnbull  &  Co.,  instituted  suit  in  the 
Jefferson  Court  of  Common  Pleas  against  the  appellant  on  a 
policy   of  insurance   issued   by   the   appellant  on    tne  2d   day  of 
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January,  1884,  to  the  appellees,  R.  B.  Turn  bull  &  Co.,  insuring 
the  appellees'  stock  of  goods  against  loss  by  fire  in  the  sum  of 
five  thousand  dollars. 

The  appellees,  R.  B.  Tuynbull  &  Co.,  alleged  that  the  value  of 
the  goods  lost  by  Are  amounted  to  $18,498;  that  the  total  amount 
of  insurance  thereon  by  the  appellant  and  other  companies  was 
|16,5()0. 

The  appellant  contested  the  appellees'  right  to  recover  upon  the 
grounds,  first,  that  the  appellees  did  not  sustain  the  loss  alleged; 
second,  that  the  policy  sued  on  was  canceled  before  the  loss  of 
the  goods  by  tire  occurred;  third,  that  the  appellees,  l)y  false 
swearing  as  to  the  amount  of  the  loss,  forfeited  their  right  to 
recover  on  the  policy;  fourth,  that  the  action  was  not  brou<?ht 
within  the  time  agreed  on  by  the  terms  of  the  i)olicy;  fifth,  that 
the  appellees  had  insurance  on  the  stociv  of  goods  in  other  com- 
panies amounting  to  $ir,r)iMi,  and  that  by  the  terms  of  the  policy 
sued  on  the  appellees  could  riot  recover  a  greater  proportion  of  the 
loss  sustained  tlian  the  sum  insured  by  the  appellant  bore  to  the 
whole  amount  insured  on  the  goods. 

By  an  amended  answer,  wlrich  was  made  a  cross  petition 
against  the  appellees,  the  Louisville  Ihiderwriters  and  the  ' 
Oermania  Insurance  Companies  and  the  Manufacturers  Insurance 
Company  (the  latter  was  not  served  with  process),  the  appel- 
lant alleged  that  on  th(»  Fth  day  of  January,  1SS4,  wliich  was 
before  the  stock  of  goods  was  destroyed  by  fire,  it  gave  its 
agents,  Spaulding,  Knoti  <fe  Co.,  directions  to  cancel  this  policy 
and  anotlier  Issued  by  the  Hoynl  Insunmce  Compuny  to  the 
appellees,  Turn  bull  &  Co.,  for  $2.50().  whicli  L-ompany  was  under 
the  management  of  the  appellants;  that  said  agents'  did  i)rocecd 
to  cancel  these  policies;  that  at  the  same  time  Spaulding,  Knott 
A  Co.,  tliey  being  also  vlr^  agr^nts  or  the  appellees,  t!ie  Louisville 
Underv.riters  and  the  (xerm  inia  Insurance  Compani(*s,  and  the 
Manufacturers  Insnmuce  ('ouipany,  in  order  to  keep  the  appel- 
lees, Turnbull  &  Co.,  insured,  cai  sed  the  Louisville  I'nderwriters 
to  issue  a  policy  on  tlie  11th  6vy  of  January,  1884,  for  J|:4.<)(K);  nnd 
the  Germania,  on  the  S)th  day  of  January,  1S84,  to  issue  a  policy 
for  $*2,5<K);  and  .  the  Manufacturers,  on  the  llth  of  January,  1884, 
to  issue  a  policy  for  $l,()(K)  to  the  appellr^es,  Turnbull  &  Co., 
aggregating  $7,5<1<),  in  substitution  and  in  lieu  of  thctwo  policies 
canceledc  that  these  new  policies  were  issued  by  said  companies 
and  placed  in  the  hands  of  Spaulding,  KnotV  &  Co.  as  their 
agents,  to  be  delivered  to  the  appellees,  Turni)ull  &  Co.,  before 
the  Are  occurred;  that  after  the  stock  of  goods  Was  destroyed 
these  policies  were  delivered  to  the  appellees,  Turnbull  &  Co.  It 
Is  also  alleged  that  the  premiums  on  these  policies  were  pnid  by 
the  appellants,  and  that  Spaulding,  Knott  &  ('o..  as  the  agents  of 
these  companies,  were  authori/ed  to  effect  these  insurances. 

The  appellant  contended,  upon  the  foregoing  facts,  thit  these 
policies  were  substituted  policies  for  the  policy  of  the  appellant, 
and  that  the  appellees,  Turnbull  &  Co.,  should  look  to  them  alone; 
but  if  it  should  be  held  bound  upon  its  policy  it  should  be  only 
held  bound  for  its  pro  rata  share,  and  that  said  companies  should 
be  compelled  to  pay  the  appellees,  Turnbull  &  Co.,  their  respec- 
tive pro  rata  shares.  The  allegations  of  this  amended  answer 
Were  denied  by  the  appellees. 

By  an  amended  answer  and  cross  petition  filed,  during  the 
progress  of  the  trial,  the  appellant  alleged  that  said  insurance 
companies,  in  consideration  of  one  hundred  and  fifty  dollars 
caused  to  be  paid  them  by  the  appellant,  undertook  and  agreed 
to  issue  said  policies  to  the  appellees,  Turnbull  &  Co.,  in  substitu- 
tion for  the  appellant's  policy,  whereby  they  were  liable  to  the 
appellant  in  damages  to  the  extent  that  it  was  held  bound  to  the 
appellees,  Turnbull  &  Co.,  on  its  policy.  ^-^  , 
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The  action  and  cross  action  were  tried  by  a  jury,  which  trial 
resulted  in  a  verdict  for  the  appellees,  TurnbuIJ  &  Co.,  for  the 
full  amount  of  the  policy  and  for  the  appellees,  the  insurance 
companies. 

The  appellants  motion  for  a  new  trial  having  been  overruled  it 
has  appealed  to  this  court. 

The  appellant  does  not  deny  that  it  issued  the  policy  to  the 
appellees,  TurnbuU  &  (-o.  The  proof  is  clear  that  the  property 
destroyed  by  the  fire  was  worth  as  much  as  $18,495;  that  the  appel- 
lant was  duiv  notified  of  the  loss;  that  there  was  no  false  swear- 
ing concerning  the  loss.  We  shall, .  therefore,  regard  these 
questions  as  out  of  the  way. 

The  7th  condition  of  the  appellant's  policy  provides  as  follows: 
**The  insurance  may  also  be  terminate<l  at  any  time  at  the  t)ption 
of  the  company  on  giving  notice  to  that  effect  and  refunding  a 
ratable  proportion  of  the  premium,  if  the  same  has  actually  been 
paid,  for  the  unexpired  term  of  the  policy.'' 

The  notice  mentioned  in  this  condition  has  reference  to  the 
insured.  A  notice  to  the  company's  agent. to  caticle  the  policy  is 
not  sufficient  to  effect  a  cancellation  of  tlie  policy;  such  notice 
is  nothitig  more  than  the  company's  notice  to  itself  that  the  policy 
must  be  canceled. 

The  appellees,  Turnbull  &  Co.,  were  not  notified,  before  the 
loss,  that  the  appellant  intended  to  cancel  the  policy,  therefore, 
so  far  as  the  (luestion  of  caneellMtion  is  concerned,  the  policy  was 
not  canceled  at  the  time  of  the  loss. 

By  the  (illi  condition  of  the  policy  it  is  provided  that  "in  case  of 
any  other  insurance  upon  the  property  hereby  insured,  whether 
made  prior  or  subsequent  to  the  date  of  this  policy,  whether  valid 
or  invalid,  and  whetner  concurrent  with  this  policy  or  otherwise, 
the  insured  shall  be  entitled  to  recover  of  this  company  no  greater 
proportion  of  loss  sustained  than  the  sum  herelpy  insured  bears  to 
the  whole  amount  insured  thereon." 

When  two  or  more  poHcii^s  are  taken  out  on  the  same  interest 
it  is  called  double  insurance,  and  where  the  policies,  in  case  of 
double  insurance,  contain  no  provision  that  the  several  insurers 
shall  be  liable,  in  case  of  loss,  each  for  such  a  proportion  of  tlie 
loss  a-5  the  several  amounts  insured  bear  to  each  other,  the  insured 
may  resort  to  any  one  of  the  insurers  to  recover  the  whole  loss, 
and  such  insurer,  upon  the  payment  of  the  whole  loss,  imiy  resort 
to  the  other  insurers  for  their  respective  contriI)Utions;  such 
insurers  are  regarded  in  the  light  T)f  co-sureties,  ^ind  identical  in 
interest. 

But  wh^M'e  the  policies  constitutiii'^  double  Insurance  contain 
provisions  similar  to  thnt  al)ove  quoted  in  the  appellant's  policy, 
the  insured  can  not  rcH'over  from  anyone  of  the  insurers  a  gre:it«>r 
proportion  of  the  loss  sustained  than  the  sum  insured  by  that 
insurer  bears  to  the  whole  amount  insured  thereon;  such  is  the 
contract  of  the  insuied  with  the  insurer,  and  by  the  c(mtract  the 
insured  is  bound.  And  where  the  contract  provides,  as  in  this 
case,  that  the  inF^urer  is  to  be  bound  to  pro  rate,  incase  of  double 
insurance,  according  to  the  whole  amount  insured,  whether  the 
s'lme  is  valid  or  invalid  the  insured  is  bound  by  its  terms.  ( Lucas  \\ 
The  Jefferson  Insurance  Comimny,  6  Cowen,  6H5;  May  on  Insur- 
ance, section  18.)  Therefore,  we  think  that  appellant's  first 
amended  answer  and  cross  petition,  in  so  far  as  it  sought  to  com- 
pel the  appellees,  the  insurance  companies,  to  pay  to  the  appel- 
lees, Turnbull  <fe  Co.,  a  pro  rata  of  the  loss  sustained,  supposing 
that  they  had  actually  insured,  set  out  neither  a  defense  to  the 
appellee's'  claim  nor  a  cause  of  action  against  these  companies. 
If  the  fact  existed,  as  alleged,  the  appellant  could  have  shown  it 
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under  its  former  plea  relative  to  that  matter,  which  would  have 
prevented  the  appellees  from  recovering  more  than  their  pro  rata; 
and  whether  they  ever  recovered  the  pro  rata  due  by  the  other 
companies  was  a  matter  about  which  the  appellant  had  no  con- 
cern, and  it  should  not  have  been  allowed  to  meddle  with  it. 

But  the  appellant  contends  that  the  appellees,  Turnbull  &  Co., 
in  view  of  the  fact  that  the  appellant  desired  a  cancellation  of  its 
policy,  accepted  these  new  policies  in  substitution  for  that  policy. 
The  facts  are  that  these  policies  were  made  out  by  Spaulding, 
Knott  &  Co.,  who  were  the  agents  of  the  appellant  as  well  as  the 
appellees,  the  insurance  companies,  without  the  solicitation, 
knowledge  or  consent  of  the  appellees,  Tuinbull  &  Co.  Nor  did 
they  have  any  authority  from  the  appellees  to  solicit  or  effect 
these  policies  for  them;  nor  did  the  appellees  know  that  these 
policies  were  in  existence  until  after  tlie  loss  of  their  property  by 
nre,  and  when  the  appellees  were'apprised  of  their  existence,  and 
they  were  tendered  to  them,  they  promptly  declined  to  accept 
them.  These  policies  having  been  thus  issued  were  not  contracts 
of  insurance.  They  were  wholly  worthless  as  contracts;  the 
essential  ingredient  of  a  contract— that  of  contracting  parties-^ 
was  wanting  in  fact  and  in  deed.  So  the  appellant's  contention 
in  this  regard  must  fall*  also  the  contention  that  the  pro  rata 
must  be  had  in  proportion  to  the  amount  insured,  whether  the 
policies  are  "valid  or  invalid''  must  fail,  because  this  clause  of 
the  appellant's  policy  refers  to  such  policies  as  are  effected  by 
the  insured  or  by  his  authority  and  consent,  and  not  to  such  as 
have  been  attempted  to  be  thrust,  upon  the  assured  by  officious 
persons  without  his  knowledge  or  consent,  and  which  lie 
repudiates. 

The  appellant  contends  that,  in  consideration  of  one  hundred 
and  fifty  dollars  paid  by  it  to  the  appellee.s,  the  insurance  com- 
panies, they  agreed  to  issue,  and  did  issue,  these  policies  to  the 
appelh^es,  Turnbull  &  Co..  in  substitution  for  its  policy,  pnd, 
therefore,  they  are  liable  to  the  appellant  to  the  extent  that  it  is 
compelled  to  pay  the  appellees,  Tnrnbull  &  Co..  on  said  policy. 

The  facts  are  that  the  appellant  notified  Spaulding,  'Kiiott  <fe 
Co.,  who  were  the  appellants'  agents,  to  cancel  this  policy  and 
another  with  the  appellees,  Turnbull  &  Co..  and  that  Spaulding. 
Knott  &  Co.,  who  were  filso  the  agents  of  the  appellees,  the  insur- 
ance companies,  of  their  own  accord  and  without  tho  knowledge 
or  consent  of  the  appellant,  and  without  the  solicitation,  know- 
ledge or  consent  of  tlie  appellees,  Turnbull  &  Co.,  and  without 
the  knowledge  of  the  latter  that  the  appellant  desired  its  polity  to 
be  cancelled,  and  without  imparting  "the  foregoing  facts  to  their 
principals,  who  were  in  utter  ignorance  thereof,  caused  said  policies 
to  be  issued.  They  then  cancelled  the  appellant's  poliey  on  its 
books  without  he  knowledge  of  the  appellees,  Turnbull' &  Co., 
and  held  th<;  new  policies  in  their  possession  until  after  the  loss 
of  the  stock  of  goods.  They  then,  for  the  first  time,  presented 
to  the  appellees,  Turnbull  &  Co.,  these  pt)licies  for  their  accept- 
ance in  lieu  of  the  appellant's  policy,  which  they  promptly 
refused. 

To  make  a  binding  contract  of  insurance  there  must  be  contract- 
ing parties,  to  wit,  an  insurer  and  insured;  their  minds  must 
meet  and  agree  upon,  first,  the  subject-matter  to  be  insured; 
second,  the  risk  insured  against;  third,  the  amount  of  the  indem- 
nity; fourth,  the  duration  of  the  risk;  fifth,  the  amount  of  the 
premium  to  i)e  paid  and  how  paid. 

Not  one  of  these  requisites  was  agreed  on  by  the  appellees, 
Turnbull  &  Co.,  and  the  appellees,  the  insurance  companies.  Nor 


Digitized  by  VjOOQ IC 


548        .  HILL  V.  BOURNE. 

did  the  companies'  apents,  Spaulding,  Knott  &  Co.,  agree  with 
the  appellees,  Turnbull  &  Co.,  on  any  of  these  essentials.  There 
was  no  meeting  of  minds  whatever;  not  even  an  attempt  at 
negotiation,  so  far  as  the  appellees,  Turnbull  &  Co.,  were  con- 
cerned. And  when  it  was  made  known  to  them  that  Spaulding, 
Knott  &  Co.  had  constituted  tliemselves  officious  intermeddlers 
in  their  behalf  they  repudiated  the  act.  The  appellees,  the 
insunince  companies,  were  also  not  bound,  because  they  had  been 
deceived  into  issuing  the  policies  to  y^arties  with  whom  they  had 
no  contract  and  who  repudiated  the  act,  done  apparently  in  their 
interest.  The  appellees,  the  insurance  companies,  also  had  no  , 
contract  with  the  appellant  to  insure  the  stock  of  goods  in  its 
interest  because  it  is  not  a  fact  that  Spaulding,  Knott  &  Co.,  as 
the  agents  of  the  appellees,  were  solicited  by  the  appellant  to 
effect  the  insurance  in  substitution  for  its  policy.  On  the  con- 
trary it  was  done  without  its  knowledge  or  consent;  again  here 
the  meeting  of  minds  was  wanting.  Aisojf  the  solicitino:  agent 
of  an  insurance  company  can  be  regarded,  at  any  time  during  the 
negotiation,  in  any  sense,  the  special  agent  of  the  insured,  such 
si)ecial  agency  can  only  be  created  by  the  consent  of  the  insured, 
such  agency  can  not  be  tlirust  upon  the  insured  without  his  know- 
ledge or  consent.  Therefore,  Spaulding,  Knott  &  ('o.  were  not 
nnd  could  not  be  regarded  the  agents  of  the  appellees,  Turnbull  & 
(■o.,  nor  could  they  be  regarded,  for  the  same  reason,  the  agents 
<)f  the  appellant.  Also  if  it  be  said  that  Spaulding,  Knott  &  C'o. 
attempted  to  act  in  effecting  said  insurances  in  substitution  for 
the  appellant's  policy,  for  the  api)ellant,  as  its  general  agents, 
and  at  the  snme  time  acted  for  the  appellees,  the  insurance  com- 
p!i.nies.  as  their  general  agents,  such  act  on  behalf  of  the  appellant 
was  without  the  scope  of  their  authority  as  its  agents  because 
their  authority  was  to  effect  insurance  by  the  appellant  on  the 
property  of  others,  and  not  to  effect  insurance  by  other  companies 
in  the  interest  of  the  appellant.  It  would  require  special  au- 
thority to  do  the  latter.  And  it  was  bad  faitli  towards  the  appel- 
lees, the  insurance  companies,  for  Spaulding,  Knott  A  Co.  to 
attempt,  as  their  agents,  to  effect  insurance  in  their  companies 
on  the  property  of  Turnbull  &  Co.,  ostensibly  for  t)ie  hitter's 
benefit,  but  in'fact  for  the  secret  indenmity  of  their  other  princi- 
pal, the  appellant.  Such  conduct  was  incompatible  with  their 
trust  duties  as  agents  of  both  parties,  and  as  between  these  parties 
their  act  was  not  binding. 
The  judgment  is  affirmed. 


HILL  v.    BOURNE. 

(Filed  October  29,  1H87— Not  to  be  reported.) 

HomeMtPfid  and  dower— The  iiier«  fact  that  the  wife  has  united  with  the 
husband  in  a  convnyanne  of  the  honiest«*nd  and  received  the  purchase  money 
thprHfor  does  not  operatie  to  charge  her  with  its  value  upon  her  claim  as 
widow  to  dower  in  other  land. 

O.B.  Hallain  for  appellant. 

J.  W.  Greene  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 
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The  husband  of  the  appellee  wa^,  during  her  coverture,  seized 
in  fee  simple  of  the  land  in  which  she  now  claims  dower.  The 
widow  in  such  a  case  is  entitled  to  it  unless  the  right  has  in  some 
way  been  barred,  forfeited  or  relinquished.  ((Jeneral  Statutes, 
page  527.) 

It  appears  that  the  land  in  which  the  endowment  is  claimed 
w:as  formerly  a  part  of  a  large  tract,  out  of  which  the  husband 
was  allotted  preparatory  to  an  execution  sale,  he  having  become 
involved,  a  homestead  of  the  value  of  one  thousand  dollars. 

The  appellant  finally  became  t!7e  owner  of  a  portion  of  the  land 
sold  under  execution,  and  also  purchased  from  the  husbtind  the 
homestead.  The  appellee  uniteci  with  her  liusband  in  conveying  it 
to  the  appellant,  and  by  her  husband's  direction  received  tlie  pur- 
chase money  for  it.  It  is  claimed  that  the  money  so  arising  was 
thereafter  invested  in  another  homestead  now  held  by  the  widow 
in  Texas.  It  does  not  appear,  liowever,  what  Iwcame  of  the 
money.  Both  the  husband  and  wife  were  present  wlien  the  latter 
received  it. 

It  is  not  claimed  that  she  has  ever  relinquished  her  dower 
right  in  tlie  land  out  of  which  slie  now  asks  to  be  endowed,  but 
that  in  allowing  it  she  should  be  charged  with  tlie  value  of  tlie 
homestead  that  was  allotted  to  lier  husband,  thus  defeating  her 
claim  to  dower  in  toto  or  at  least  pro  tan  to.  • 

Here  tiie  homestead  was  allotted  to  the  husband.  It  was  his 
property.  He  sold  it.  The  statute  providing  that  tlie  value  of 
the  homestead  "shall  be  estimated  in  allotlinj^  dower"  does  not 
apply  to  such  a  case;  but  only  where  the  husband  dies  the  owner 
of  the  homestead,  and  it  is  thon  exempted  to  the  widow. 

It  says:  "And  such  exemption  in  favor  of  an  execution  debtor, 
or  one  against  whom  judgment  has  been  rendered,  shaircontiniK* 
after  his  death,  for  the  benefit  of  his  widow  and  children,  but 
shall  be  estimated  in  allotting 'dower.'  '' 

The  mere  fact  that  the  wife  has  united  with  the  husband  in  a 
conveyance  of  tlie  honuvstead  should  not  operate  to  charge  her 
with  its  value  upon  her  claim  as  widow  to  dower  in  other  land. 
True  the  wife  may,  by  her  conduct,  estop  herself  from  saying 
that  she  shall  not  be  charged  with  it.  Such  a  state  of  case  may 
be  presented,  as  in  the  case  of  Holloway's  Ex'ors  v.  Harris,  MS. 
opinion,  March  HI,  1885  (6  Ky.  Law  Rep.,  (>57-8),  where  equity  not 
only  dictated  such  charge,  but  forbadf»  the  widow  from  resisting 
it  in  the  face  of  prior  judicial  determination  had  at  her  instance. 
Here,  however,  the  appellant  has  not  been  misled  by  the  appellee. 
She  has  been  guilty  of  no  conduct  that  bars  the  operation  of  her 
claim.  It  can  not  be  affected  by  a  sale  by  lier  husabnd  of 
whatever  belonged  to  him,  even  though  the  purchase  price,  by 
his  direction,  be  paid  to  her.  In  fact  her  possession  of  it  is  his 
possession,  and  it  would,  in  both  law  and  reason,  be  stretching 
the  rule  too  far  to  hold  that  the  mere  receipt  of  the  money  by  her 
for  the  homestead  of  the  husband  during  his  life  should  Operate 
to  defeat,  in  whole  or  part,  her  claim  to  dower  in  other  land. 
The  act  is  not  inconsistent  with  her  subsequent  claim;  and  the 
statutory  provision,  as  we  have  seen,  does  not  apply  to  such  a 
case. 

The  appellant  resisted  the  claim  of  the  appellee.  He  was  unsuc- 
cessful, and  should  pay  the  costs. 

Judgment  aflflrmed. 
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HOPKINS'  ADM'R  v.    FAEBER,  TRUSTEE. 

(Filed  October  29,  1887.) 

Kvidenoe  as  to  transaction  with  decedent— In  an  action  hy  a  trustee  ajzalnst 
the  personal  represenrative  of  a  decedent,  a  beneficiary  of  the  fund*  sought  to 
b-  recovered  can  not  testify  for  the  plaintiff  as  to  a  transaction  between  a 
former  trustee  and  the  defendant's  Intestate.  If  the  plaintifif  claims  that 
the  interest  of  the  witness  has  been  removed  by  the  payment  to  him  of  his 
share  of  the  fund  before  the  transactions  as  to  which  he  offers  to  testify  took 
place,  the  burden  Is  upon  the  plaintiff  to  show  that  fact. 

J.  Q.  Ward  for  appellant. 

T.  T.  Forman  for  appellee. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  tHe  court  l)y  Cliief  Justice  Pryor. 

Ferdinand  Faeber  died  in  the  county  of  Harrison  leavinj<  a  last 
will,  and  his  widow,  with  several  children,  survivinp^  him.  He 
devised  his  estate ^to  his  wife  for  the  purpose  of  educating  and 
maintaininj<  his  ^children,  with  the  provision  that  when  his  son 
arriv(»d  at  twenty-one  years  of  age  there  should  be  a  division  of 
his  estate  between  his  children,  and  in  the  meantime,  if  his 
daughters  married,  his  widow  was  to  give  them  as  much  of  their 
share  of  the  estate  as  she  could  spare. 

The  widow,  after  the  death  of  her  husband,  having  an  intimate 
friend  in  the  person  of  a  young  man  by  the  name  of  O'Hearn, 
living  in  the  same  town  with  her  (C'ynthiana),  entrusted  him 
with  all  of  her  money,  to  use  and  invest  for  her  at  his  discretion, 
and  their  friendship  soon  terminating  in  an  agreement  to  marry, 
the  confidence  she  had  in  him  was  so  great  that  no  evidence 
whatever  was  taken  by  her  of  the  moneys  or  property  she  had 
entrusted  to  his  l^eeping,  and  the  young  man  having  accidentally 
and  suddenly  lost  his  life  by  falling  from  a  window,  the  result  is 
the  present  action  to  recover  the  property  or  its  value  confided  to 
bis  care.  The  widow  instituted  the  action  against  O'Hearn's 
administrator,  and  dying  the  present  appellee,  Perrin,  was  made 
the  trustee  under  the  will,  or  rather  by  appointment,  and  the 
action  was  prosecuted  in  liis  name  against  O'Hearn's  adminis- 
trator. The  character  of  the  trust  and  tlie  amount  of  money  and 
notes  held  by  O'Hearn  for  the  widow  and  her  cinldren  is  estab- 
lislied  bv  the  testimony  of  her  daughter. 

She'  states  that  certain  government  bonds  belonging  to  her 
father  had  been  converted  into  money  by  O'Hearn,  with  the 
consent  of  her  mother,  and  that  this  money  had  been  loaned  out 
t )  persons  whose  names  are  given  and  their  notes  made  payable 
t>  O'Hearn;  that  a  few  days  prior  to  the  death  of  O'Hearn,  at 
her  mother's  residence,  in  her  presence,  he  pulled  out  of  his 
pocket,  or  exhibited,  a  linen  sack  with  a  blue  ribbon  upon  it,  in 
which  the  notes  on  these  parties  were  being  kept  by  O'Hearn; 
that  they  were  then  in  the  sack  exhibited,  and  said  by  O'Hearn 
to  be  the  proceeds  of  the  bonds  sold,  or  tlie  property  of  her  mother; 
tliat  the  notes  amounted  to  $2,H(K);  that  he  also  exhibited  of  money 
in  the  same  sack  $2,200,  giving  the  number  of  bills,  etc.  He 
then  took  a  copy  of  the  will  of  her  father  to  place  in  this  sack 
and  made,  or  said  he  would  make,  a  memorandum  showing  that 
the  contents  of  the  sack  belonged  to  her  mother  in  order  to  avoid 
trouble  in  the  event  of  any  accident  to  him. 

In  a  few  days  after  this  O'Hearn   died.     The   sack   was  found, 
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and  in  it  were  the  notes^  described  by  the  daughter  and  twelve 
hundred  dollars  in  money,  together  with  a  copy  o€  Faeber's  will. 
The  chancellor,  in  the  hearing,  gave  judgment  for  the  notes  and 
twenty-two  hundred  dollars  in  money,  making  in  all  $4,5(X);  of 
this  the  administrator  of  O'Hearn  complains,  insisting  that  the 
judgment  should  have  been  for  the  notes  and  twelve  hundred 
dollars,  the  real  contents  of  the  sack  as  it  appeared  after 
O'Hearn^s  death. 

If  the  daughter  of  the  testator,  Faeber,  is  a  competent  witness 
this  judgment  is  correct;  if  not  the  judgment  is  erroneous.  There 
is  no  witness  by  whom  the  trust,  as  to  its  amount  and  character, 
is  established  except  this  daugliter,  who  is  one  of  the  beneficiaries 
Under  the  will  of  her  father. 

Perrin,  the  present  trustee,  has  no  interest  whatever  in  the  fund 
except  to  hoJd  it  for  this  daughter  and  her  brothers  and  sisters. 

The  mother  wtis  a  trustee  with  an  interest  in  tlie  estate,  as 
provided  by  the  terms  of  the  will,  and  the  testimony  of  the 
daughter,  establishing  the  claim  of  the  trustee,  is  based  alone  on 
the  transactions  and  conversations  had  between  her  mother  and 
O'Hearn  in  her  presence,  the  effect  of  which  is  to  give  to  her  an 
interest  in  the  sum  recovered,  the  whole  to  be  distributed  as 
directed  by  the  will  of  her  father.  This  witness  was,  at  the 
time  her  testimony  was  given,  married  and  of  full  age,  and  it  is 
insisted  that  this  court  should  assume  that  she  had  recovered  her 
distributaV)le  sliare  of  the  estate,  and  was,  therefore,  not  interested 
in  the  controversy.  If  her  interest  had  been  paid  to  her,  or  her 
incompetency  to  testify  removed  before  these  transactions  with 
O'Hearn,  the  burden  was  on  the  appellee  to  show  that  fact  for  the 
reason  that,  as  the  record  now  stands,  she  is  evidently  entitled  to 
share  in  the  recovery.  If  the  devisee  or  distributee  cap  testify 
for  the  trustee  or  the  administrator,  tlien  the  •very  object  of  the 
statute  is  defeated  ih  permitting  the  person  directly  interested  in 
tiie  controversy  to  testify  as  to  transactions  with  the  decedent 
in  order  to  the  recovery.  One  of  the  exceptions  to  the  provisions 
of  the  Code  permitting  any  one  to  testify  is  "that  no  person  shall 
testify  for  himself  concerning  any  verbal  statement  of,  or  any 
transaction  with,  or  any  act  done  or  omitted  to  be  done  by, 
t>ne  *  *  *  who  is  dead  when  the  testimony  is  offered  to  be  given, 
except  for  the  purpose  and  to  the  extent  of  affecting  one  who  is 
living,''  etc.     (Subsection  2  of  sex'tion  6()6,  Civil  Code.) 

The  fact  that  the  personal  representative  or  trustee  may  have 
an  intere>?t  in  the  recovery  does  not  affect  the  question  involved 
or  make  those  interestt?d  with  him  competent  witnesses,  for  if  so, 
then  one  of  the  heirs  or  distributees,  by  administering  on  the 
estate,  could  make  his  co-distributees  competent  witnesses  and  in 
this  way  destroy  the  efficacy  of  the  statute.  In  testifying  in  this 
case  the  witness  was  testifying  for  herself  against  the  esti^ite  of 
the  decedent,  and  her  testimony  controlled  the  extent  of  the 
recovery,  and  tiie  fact  that  she  was  not  a  party  to  the  action 
does  not  alter  the  rule  or  vary  the  construction  given  this  pro- 
vision of  tiie  Code.  She  was  competent  tx)  testify  as  to  the  char- 
acter of  her  mother's  estate,  but  her  testimony  as  to  what  trans- 
pired between  her  mother  and  the  decedent  was  clearly  incom- 
petent. 

If  the  statement  of  the  daughter  is  excluded  as  to  what  passed 
between  her  mother  and  the  decedent  as  to  the  amount  of  money 
and  notes  in  the  small  sack,  and  tlmt  it  was  her  funds  and  he  was 
holding  them  for  her,  we  n)ust  then  look  to  other  testimony  with 
a  view  of  determining  the  right  as  well  as  the  amount  of  recovery. 

It  is  manifest,  we  think,  from  the  proof  of  Sphan  that  the 
money   and    notes   in    the   small   sack   belonged    to  the  widow  of 
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Faeber  as  trustee  under  the  will.  The  sale  of  three  thousand 
dollars  of  govefnment  bonds  belonging  to  the  widow  is  traced 
directly  to  the  decedent,  and  that  he  was  loaning  money  for  the 
widow  can  be  inferred  from  other  testimony,  that  of  Bank  in  and 
Sullivan.  Sphan  states  that  $1,60()  was  borrowed  by  O'Hearn  of 
Mrs.  Faeber  for  Sullivan,  and  the  $l,600-note  executed  by  Sullivan, 
payable  to  O'Hearn,  was  found  in  the  sack  as  well  as  another  note 
on  Sullivan  amounting  to  $5(K)  and  one  on  English  for  $2(X).  There 
was    also    in    the    sack    twelve    hundred    dollars    In    money   and 

Eerhaps  more,  as  Sphan  swears  that  O'Hearn,  a  few  dnys  prior  to 
is  deatli,  took  this  money  from  the  sack  and  told  him  it  belonged 
to  Mrs.  Faeber  and  counted  as  nmch  as  twelve  hundred  dollars, 
and  had  other  bills  in  his  hands,  hut,  being  interrupted  by  the 
approach  of  some  one,  returned  the  money  to  the  sack.  How 
much  money  wajs  in  the  sack  does  not  appear,  and  we  have  no 
means  of  ascertaining  when  the  testimony  of  the  daughter  is  out 
of  the  case.  Ordinarily  a  trustee  would  oci  required  to  make  an 
exhibit  of  his  accounts  with  the  bcMieficiaries.  but  in  this  case 
both  parties  are  dead  and  the  administrator  of  O'Hearn  is  denying 
the  rigl)t  of  recovery,  and  even  the  existence  of  the  trust.  The 
evidence  shows  such  careless  and  negligent  conduct  on  the  part 
of  Mrs.  Faeber  in  failing  to  take  any  receipt  of  O'Hearn  as  would 
preclude  the  chance^or  from  flxing'upon  the  sum  alleged  to  be 
due  her  from  tlie  mere  statements  of  the  petition  as  to  tlie  amount 
of  recovery.  Besides,  it  appears  that  O'Hearn  was  engaged  in 
business;  was  a  man  of  business  habits  and  reliable  in  his  busi- 
ness transactions.  And  when,  looking  to  the  entir^e  testimony, 
including  that  of  ^tho  daughter,  there  remained  a  doubt  in  the 
mind  of  the  chancellor  as  to  the  amount  o/  money  received  by 
him  from  Mrs.  Faeber.  There  is  certainly  testimony  conducing 
to  show  that  it  was  less  than  $4,5()(),  but  with  the  statement  made 
Ijy  the  daughter  taken  as  evidence,  it  may  be  said  that  the  weight 
of  the  testimony  sustains  the  judgment  below.  The  sack  was 
found  in  O'Hearn's  poss(»ssion  the  morning  after  his  death;  bufc  a 
few  days  i)efore  that  the  daughter  says  it  contained  $2,2(X)  in 
money,  but  when  its  contents  were  examined  after  his  death  it 
contained  only  twelve  hundred  dollars.  There  is  no  evidence 
showing  that  O'Hearn  had  useth  any  of  the  money  after  the  time 
spoken  of,  and  nothing  in  the  recoj'd  conducing  to  show  that  these 
fiaving  the  sack  in  possession  after  his  death  used  any  part  of  it. 
We  must  adjudge  that  the  recovery  sliould  have  been  limited  to 
thirty-five  hundred  dollars,  this  is  one  thousand  dollars  less  than 
.  the  judgment  below^ 

The  judgment  below  is  reversed  and  cause  remanded,  with 
directions  to  enter  such  a  judgment  and  for  further  proceedings 
consistent  with  this  opinion. 


HAVLIN  V.  REED,    &c. 

(Filed  November  6,  1887— Not  to  be  reported.) 

Fraud— Appellant,  a  real  esttite  agent,  discovering  the  ffaot  tbnt  the  wife 
of  K.  was  invested  with  the  title  to  land  Inherited  from  ber  father,  a  fact  of 
which  both  she  and  her  husband  were  ignorant,  falsely  represented  to  the 
husband  that  the  land  was  encumbered  by  liens  almost  equal  in  amount  to 
its  value,  and  the  husband,  believing  it,  induced  his  wife  to  part  with  her 
title  to  the  land  for  the  sum  of  $60,  the  land  being  worth  |1,000  or  $1,500, 
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Held— That  the  obancellor  properly  set  aside  the  deed  to  appellant,  securing 
to  him  the  amount  he  paid  by  a  lien  on  the  land,     t 

Hallfiin  &  Myers  for  appellant. 

Collins  &  Fenley  for  appellees. 

Appeal  from  Kenton  ('hancery  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Pryor. 

While  the  relation  of  trustee  or  any  lldueiary  obligation  on  the 
part  of  the  appellant  towards  the  appellees  did  not  exist  at  the 
time  of  the  purchase  by  appellant  of  the  lots  in  controverwy,  yet 
it  is  manifest  that  the  appellee.  Reed,  placed  the  most  implicit 
confidence  in  the  statements  made  by  the  appellant  as  to  the 
encumbrances  on  the  lots,  and  for  that  reason  had  his  wife  to  con- 
vey the  absolute  title  to  valuable  real  estate  upon  a  mere  nominal 
consideration. 

The  wife  of  the  appellee,  Reed,  was  a  Miss  Lungrove  anc! 
inherited  from  her  father  the  two  lots  in  controversy.  They  were 
located  on  Scott  street,  in  the  city  of  Covington,  and  the  fact  that 
her  father  once  owned  them  and  that  she,  as  his  only  heir,  was 
invested  with  the  legal  title  seems  to  have  been  unknown  to  both 
Reed  and  his  wife,  an<l  the  appellant,  who  is  a  real  estate  agent, 
in  tracing  the  title  to  other  property,  discovered  that  the  fee  to 
these  lots  was  in  Mrs.  Reed.  They  were  worth  from  $1,(X)()  to . 
$l,50(),  as  the  proof  clearly  shows,  and  the  appellant,  representing 
to  the  liusband  that  the  lots  were  encumbered  by  liens  equal  in 
amount,  or  nearly  so,  to  their  value,  and  Reed,  believing  it, 
induced  his  wife  to  part  with  her  little  patrimony  for  the  sum  of 
fifty  dollars. 

Upon  this  state  of  fact  the  chancellor  below  properly  cancelled 
the  deed  at  the  instance  of  tiie  wife,  securing  to  tlie  appellee  the- 
money  he  had  paid  by  giving  him  a  lien  on  the  lots. 

The  judgment  is,  therefore,  affirmed. 


SMITH,  &c.  V.  (5ATIJFF,  &c. 
(Filed  November  8,  1887— Not  to  be  reported.) 

1.  Aotion  to  quiet  title— To  order  to  maintain  an  action  to  quiet  the  title 
to  land  the  plaintiff  must  allege  and  prove  that  he  is  in  possession  of  the 
land. 

An  allegation  that  plaintiflfs are  "legally"  in  possession  of  the  land  is  but  a 
conclusion  of  law,  and  is  not  equivalent  to  ru  averment  of  actual  possession. 

2.  Same— The  possession  of  the  plaiutifTs  being  denied  and  no  proof  taken, 
the  petition  should  have  been  dismissed  without  prejudice,  the  burden  of 
proof  being  on  the  plaintiffs 

W.  O.  Bradley  and  Disliman  &  Boyd  for  appellants. 

C.  W.  Lester  for  appellees. 

Appeal  from  Whitley  Circuit  ('ourt. 

Opinion  of  tlie  court  by  Judge  Bennett. 

The  appellees,  by  the  first  paragraph  of  their  petition  in  equity, 
claimed  that  they  were  the  joint  owners  of  a  certain  boundary  of 
land;  that   they    were   "legally   in    possession    thereof  and   were 

January  I,  1888—2 

Digitized  by  VjOOQ IC 


554  HOPKINS,  &C.  V.  CROUCH,  AC. 

t»ntitled  to  the  possession  of  the  same;"  that  the  appellant,  Smith, 
was  setting  up  an  ac^verse  title  to  a  portion  of  tliis  land,  which 
title  was  inferior  to  theirs.  They  asked  that  their  title  be 
quieted. 

By  the  second  paragraph  of  their  petition  they  alleged  that 
the  appellant  had  felled  and  carried  away  timber  fro»n  the  land. 
They  sought  personal  judgment  against  him  for  the  value  of  the 
timber. 

The  appellant,  among  other  defenses,  denied  tliat  the  appellees 
were  the  owners  of  the  land,  or  that  they  were  in  the  possession 
of  it,  or  that  he  had  committed  the  trespasses  complained  of. 

The  lower  court,  upon  the  pleadings  and  the  exhibition  of  the 
appellees'  patent  from  the  Commonwealth  to  the  land,  entered 
judgment  quieting  fhe  appellees'  -title  to  the  land.  From  that 
judgment  Smith  has  appealed  to  this  court. 

In  cases  Jike  this  it  is  necessary  that  the  plaintiff  should  be  in 
the  actual  possession  of  the  land  in  order  to  maintain  an  action 
in  equity  to  quiet  the  title  to  it.  He  must,  therefore,  allege  and 
prove,  if  the  allegation  is  denied,  such  possession. 

The  appellees'  allegations  do  not  comply  with  this  rule.  They 
allege  that  they  are  "legally"  in  the  possession  of  the  land,  and 
nre  entitled  to  its  possession.  This  allegation  is  not  equivjilent 
to  an  allegation  ot  actual  possession;  it  is  but  the  conclusion  of 
the  pleader.  Besides,  the  appellant  denied  that  the  appeilees 
were  in  the  possession  of  the  land.  There  was  no  proof  taken 
upon  this  issue,  and  the  burden  of  proof  was  on  the  appellees^. 

The  lower  court  should  liave  dismissed  the  apjjellee's  petition 
without  prejudice. 

The  judgment  is  reversed  and  rlie  cause  is  remanded,  with 
<iirections  to  dismiss  the  appellees'  p(>tition  without  prejudice. 


HOPKINS,  &c.  V.    (KOrCH,  &c. 
(Filed  November  8,  18H7. ) 

The  county  court,  has  jurisdiction  to  divide  land  which  is  held  jointly  by 
two  or  more  persons,  and  upon  an  application  for  a  division  by  one^of  sev*- 
eral  joint  owners,  mnj^  hear  and  detenu ine  any  equitable  defense  that  may 
be  pleaded  aj?ainst  a  division. 

A^own^ed  one  undivided  half  of  a  tract  of  land  in  remainder,  and  B  owned 
the  other  half  in  remainder.  C  owned  a  life  estate  in  the  entire  tract.  A 
having  leased  C's  life  estate,  applied  to  the  county  court,  for  a  division  of 
the  land,  which  was  resist<Hl  by  B.  The  court,  upon  hearing,  dismissed  A's 
petition.  Held — That  the  court  act>ed  properly  in  refusing  the  division,  as 
to  divide  the  land  would  furnish  A  both  the  motive  and  the  power  to  ini- 
ju'ove  his  portion  of  the  land,  and  throw  the  burden  of  cultivation  on  C'« 
portion. 

Russell  Mann  for  appellants. 

Clms.  T.  Hanson  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Laban  Letton,  by  his  last  will,  which  was  probated  In  the 
Bourbon  county  court  in  1864,  devised  one-half  of  a  tract  of  land, 
containing  one  hundred  and  fifteen  acres,  to  his  granddaughters, 
Mary  L.  and  Nancy  E.  Hutsell,  and  the  other  half  to  his  grand- 
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•children,  Lida  Crouch  and  J.  B.  Letton.     This  land   was  devised 
subject  to  the  life  estate  of  E.  8.  Letton,  widow  of  Labon  Letton. 

The  appellant,  Mrs.  Hopkins,  bought  the  undivided  interest  of 
Mary  L.  and  Nancy  E.  Hutsell  in  this  tract  of  land.  The  appel- 
lant, R.  T.  Hopkins,  leased  from  Mrs.  E.  8.  Letton,  widow,  her 
-dower  interest  in  this  land  during?  lier  life.  Afterwards,  and 
while  the  widow  was  yet  alive,  the  appellants  filed  a  petition  in 
the  Bourbon  Counly  C'ourt  for  the  purpose  of  having  the  land 
'divided  between  them  and  the  appellees,  Lida  Crouch  and  J.  B, 
Letton.  These  appellees  resisted  the  right  of  the  appellants  to 
have  the  land  divided. 

The  county  court  dismissed  the  appellants'  petition.  They  have 
appealed  to  this  court. 

By  subsection  1  of  section  499  of  the  Civil  Code  the  county 
-•court  has  juris<liction  to  divide  land  which  is  *'held"  by  a  person 
*  jointly  with  others."  The  county  court  judge  has  the  power  to 
hear  and  determine  any  equitable  defense  that  may  be  pleaded 
-against  a  division.  Any  equitable  defense  that  a  chancellor  might 
hear  and  determine  as  a  reason  why  the  division  should  not  be 
made,  or  should  be  postponed  for  the  present,  the  county  court 
Judge  has  the  rigiit  tohear  and  determine. 

The  appellant,  Mrs.  Hopkins,  acquired  by  purchase  an  un- 
til v  id  ed  half  remainder  interest  in  this  land.  The  appellant, 
Bobert  T.  Hopkins,  the  .husband,  subsecjuently  leased  from  the 
life  tenant  her  entire  term.     Tlie  life  tenant  is  yet  alive. 

If  the  land  should  be  divided  now  and  set  apart  to  each  by 
metes  and  hounds  each  part  would  be  owned  in  severalty  and  not 
in  common.  The  appellants  would  not  only  have  the  right  to 
-enter  upon  and  hokf  the  portion  set  apart  to  Mrs.  Hopkins  but 
would  have  the  right  to  enter  upon  and  hold  tli'e  portion  set 
«part  to  the  appellees  by  virtue  of  the  lease  froju  the  life  tenant, 
and  hold  the  same  during  her  life;  also  if  the  appellant,  Robert  T, 
Hopkins,  should  die  before  the  life  tenant  the  lease  would  d(»scend 
to  his  heii"??  during  the  remainder  of  the  life  of  the  life  tenant. 
During  all  this  time  the  appelh»es  would  be  <lenied  the  right  of 
-entering  upon,  using,  controlling  or  protecting  tlieir  own.  And 
during  all  this  time  the  ai)pellants  would  not  only  be  in  posses- 
sion and  enjoyment  of  the  portion  set  apart  to  Mrs.  Hopkins,  but 
by 'virtue  of  the  lease  would  be  in  tht»  possession  and  enjoyment 
of  the  portion  set  apart  to  tlie  appellees.  And  they  could,  and 
doubtless  would,  so  use  the  portion  set  apart  to  them  as  to 
improve  its  condition  and  throw  the  burden  of  cultivation  upon 
the  portion  set  apart  to  the  appellees,  thereby  causing  a  constant 
M'ear  and  gradual  deterioration  in  the  productiveness  of  tin*  soil, 
whereas  they  would  keep  their  own  portion  in  a  high  state  of 
^cultivation.  * 

We  think  that  in  view  of  tlie  foregoing  facts  a  chancellor  would, 
«.nd  should,  decide  unhesitatingly  against  granting  an  order  fpr 
the  division  of  the  land. 

But  it  is  said  that  if  the  appellants  were  to  attempt  to  use  the 
appellees'  portion  as  above  indicated  sudi  use  would  amount  to 
waste,  and  they  would  be  liable  to  an  action  for  waste.  We  tliink 
that  they  might  so  discriminate  as  to  throw  the  burden  of  culti- 
vation upon  the  appellees'  portion  without  being  liable  to  an 
action  for  waste.  But  be  that  as  it  may,  should  the  chancellor 
make  the  division  with  his  eyes  open  to  the  fact  that  he  was  in 
all  probability  subjecting  the  appellees  to  the  expense  and 
annoyance  of  resorting  to  an  action  yearly,  and  may  be  oftener, 
to  protect  their  interest  against  the  abuse  of  power  placed  in  the 
hands  of  the  appellants  by  him?    We  think  not.     . 
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But  it  is  said  that  the  life  tenant  might  so  fiiltivate  and  use  the' 
land  as  to  deteriorate  a  portion  of  it  and  improve  another  portion 
of  it,  and  of  this  the  remaindermen  could  not  complain,  and  as 
the  appellants  stand  in  her  shoes  the  appellees  have  no  right  to^ 
complain  of  a  division  now. 

It  is  true  that  the  life  tenant  might  so  ctiltlvate  and  use  the 
land  as  to  deteriorate  a  portion  of  it  more  than  another  portion. 
But  it  must  be  remembered  that  she  would  have  no  interest 
hostile  to  tlie  rights  of  the  appellees,  prompting  her  to  do  so,  and 
it  is  not,  therefore,  probable  that  she  would.  But  the  controlling- 
fact  is,  even  should  she  do  so,  that  in  that  caso  the  land  would 
not  be  divided  until  after  the  injury  was  done,  and  the  divisioiv 
would  talte  place  with  that  fact  in  view. 

The  judgment  of  the  county  court  is  alfirmed. 


SHEARER,  &c.  v.  FRANC  IS. 

(Filed  November  8,  1887— Not  to  be   reported.) 

One  partner  can  not  Rue  another  save  for  a  settlement  of  the  parl^tiership^ 
unless  it  be  for  a  matter  bo  diRtinct  from  its  accounts  as  net  to  involve  their- 
oonsideration.  or  unless  it  be  for  a  balance  that  has  been  found  due  him 
upon  a  settlement  of  the  firm  matters.  And  there  can  be  no  settlement  of 
the  firm  njntters  at  lAyr. 

TWo  of  three  ujembers  of  a  firm  sued  the  third  in  equity  upon  an  indebted- 
ness growing  out  of  a  oontraoc  made  by  the  firm  with  the  defendant.  The- 
plaintiffs  amended  their  petition,  alleging  the  Insolvency  of  the  defendant 
and  of  the  firm,  and  praying  a  dissolution  of  the  firm,  and  for  judgment 
BKainst  the  defendant  for  whatever  might  be  found  due  them.  Held— That 
the  amended  petition  was  not  a  departure,  and  should  not  have»beeu  strloken 
from  the  flies. 

T.  Z.  Morrow,  John  S.  Van  Winkle  and  J.  Knox  Frazer  for 
appellants. 

M.  C.  Saufley  for  appellee. 

A])peal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Prior  to  December  10,  1881,  the  appellants.  Shearer  and  Ramsey^ 
and  the  appellee,  Francis,  were  partners  in  the  logging  businesf*. 
under  the  firm  name  r.f  Shearer,  Francis  &  Ramsey,  and  as  such 
firm  were,  at  the  date  named,  fhe  owners  of  a  large  number  of 
logs  that  were  scattered  along  the  south  fork  of  the  Cumberland 
river  and  its  tributaries.  At  the  time  named,  the  firm  entered 
into  a  written  contract  with  its  member,  Francis,  by  which  by 
the  1st  of  June,  1884,  he  was  to  deliver  these  logs,  and  all  the 
firm  might  purchase  prior  to  December  1,  1882,  at  a  certain  point 
on  the  river  at  a  certain  price  per  thousand  feet;  and  all  that 
were  not  so  delivered  by  June  I,  1884,  were,  ipso  facto,  to  become- 
the  property  of  the  appellee  at  a  certain  price  per  thousand  feet, 
and  he  was  to  account  therefor  to  the  firm.  The  contract  pro- 
vided for  certain  qualifications  in  certain  events,  and  for  the 
delivery  of  certain  logs  by  a  certain  time,  but  these  matters  do 
not  affect  the  question  in  hand,  as  all  were  to  be  delivered  by 
June  1,  18^4.      * 
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The  appellants,  Shearer  and  Bamsey,  brought  this  action  on 
Spptenibor  5,  1884,  setting  forth,  in  their  petition,  the  contract,. 
that  the  appellee,  Francis,  had  failed  to  deliver  by  June  I,  1884, 
a  certain  number  of  thousand  feet  of  the  logs,  whereby  the  same 
became  his  own  at  the  contract  price,  and  asking  judgment 
•ikgainst  him  for  the  tw6-thirds  thereof,  after  crediting  him  by 
his  pay  for  those  delivered,  and  charging  him  with  what  had 
been  paid  to  him  thereon.  They  also  sued  out  an  attachment 
■against  his  property  for  the  amount  claimed  by  them,  upon  the 
ground  that  he  did  not  have  property  enough  in  this  State  to 
satisfy  their  demand,  and  that  its  collection  would  be  endangered 
by  the  delay  in  obtaining  Judgment  and  a  return  of  nulla  bona. 

The  petition  was  subsequently  amended  by  setting  forth  more 
in  detail  the  ground. of  attacinnent  and  the  stipulations  of  the 
•contract  and  its  alleged  breaches  by  the  appellee. 

The  court,  howevei",  sustains  a  demurrer  to  it  as  amended,  and 
upon  leave  to  amend  the  appellants  filed  an  amended  petition^. 
Tsetting  up  the  insolvency  of  the  appellee,  his  consequent  inability 
to  pay  any  of  the  firm's  indebtedness;  its  insolvency;  that  upon 
H  settlement  of  its  matters  the  appellee  would  be*  indebtea  to 
them,  outside  of  the  alleged  indebtedness  arising  upon  the  con- 
tract of  December  10,  1881,  and  praying  a  dissolution  of  the  firm; 
»  settlement  of  its  matters,  and  a  judgment  against  the  appellee 
for  whatever  might  be  found  due  them. 

This  amendment  was  subsequently  stricken  from  the  flies  upon 
the  ground  that  it  was  a  departure  from  the  cause  of  action  set 
•<>ut  in  the  petition,  and  the  appellants  failing  to  plead  further 
the  action  was  dismissed. 

It  Is  claimed  for  the  appellee  that  although  the  action  was 
brought  in  equity,  that  yet  in  fact  it  is  really  but  one  at  law  for  a 
breach  of  the  contract. 

It  is  a  general  rule  of  the  law  of  partnership  that  one  partner 
t5an  not  sue  another  save  for  a  settlement  of  the  partnership 
unless  it  be  for  a  matter  so  distinct  fiom  its  accounts  as  not  to 
involve  their  consideration,  or  unless  it  be  for  a  balance  that  has 
been  found  due  him  upon  a  settlement  of  the  firm  matters.  Nor 
can  any  account  be  taken  of  the  latter  at  law. 

The  appellants  seem,  to  some  extent,  to  have  misconceived 
their  action..  Thev.  appear  to  havtr  acted  upon  the  idea  that  the 
•tjontract  of  December  10,  1881,  related  to  a  venture  distinct  from 
the  existing  partnership,  and  so  disconnected  wjth  it  that  ques- 
tions arising  under  it  do  not  properly  involve  the  consideration 
-of  the  partnership  accounts.  In  this  they  were  evidently  mis- 
taken. The  logs  were  the  property  of  the  firm.  It  was  insolvent. 
Each  partner  had  a  lien  upon  its  assets  for  the  payment  of  its 
■debts.  One  had  as  much  right  to  be  in  charge  of  them,  prior  to  a 
settlement,  as  the  other,  in  the  absence  of  fraud  or  an  attempt 
upon  his  part  to  pervert  them.  The  logs  or  their  value,  being 
part  of  the  assets  of  the  firm,  necessarily  entered  into  a  consider- 
-ation  of  its  accounts  and  a  settlement  of  its  matters  without  a 
settlement  of  the  partnership.  The  appellants  would  only  be 
entitled  to  recover  in  the  event  they  would  be  justified  in  keeping 
vrhat  they  might  get  without  having,  in  any  event,  to  account  to 
the  appellee  tor  any  part  of  it.  The  law  requires  the  transaction 
to  be  tnus  distinct'from  the  firm  business,  or  else  one  partner  can 
not  sue  the  other  therefor. 

The  chancellor  in  this  case  could  not.  therefore,  upon  the  state- 
ments of  the  petition  even,  have   rendered  a  judgment  for   the 
'^ipplleants  for  two-thirds  of   the  price  of  the  logs,  but  as  it  asked 
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a  dissolution  of  the  partnership,  and  contained  a  prayer  for  all" 
proper  relief,  he  should  have  said  to  them  I  can  not  render  judg* 
ment  for  the  sum  claimed  without  first  talcing  an  account  of  all 
the  partnership  matters,  and  ascertaining  upon  a  settlement  of* 
them  whether  there  is  that  much  due  you;  but  being  in  equity 
this  shall  be  done,  and  I  will  let  the  disposition  of  the  attach* 
ment,  which,  upon  the  face  of  the  papers,  has  been  properly 
issued,  await  further  proceedings  in  the  case,  and  until  I  see 
whether  it  was  properly  issued  or  any  indebtedness  exists  upon  a 
settlement  of  all  the  firm  matters  upon  the  part  of  the  appellee. 

The  amended  petition,  which  was  stricken  from  the  files,  only 
Bupportod  the  petition  in  this  view  of  the  case. 

Judgment  reversed,  with  directions  to  set  aside  the  order 
striking  it  from  the  files  and  to  overrule  the  demurrer  to  the 
petition  as  amended  and  for  furrher  proceedings  in  conformity  to> 
this  opinion. 


c:lark,  <fec.  V.  lp:athp:rs,  &c. 
vp:rnon,  &c.  v.  same. 

(Filed  November  10,  1S87— Not  to  be  reported.) 

1.  It  is  no  objection  to  the  validity  of  a  tax  upon  the  taxpayers  of  a  county- 
to  aid  in  the  construction  of  turnpikps  in  the  county  that  ihf  inhabitants  of* 
a  partioular  town  or  city  within  the  limits  of  the  county  are  not  required  to 
share  the  burden,  the  t^ix  having  been  voted  by  the  voters  uf  the  county  out- 
side of  the  limits  of  such  city  or  town  under  an  act  of  the  legislatuiv. 

a.  Taxation— JSlections— The  fact  that  the  county  judfre,  who  was  required 
to  flx  the  time  for  holding  the  election,  was  presiding  as  judge  of  the  county 
court  at  a  term  for  the  transaction  of  the  ordinary  business  when  the  order 
for  holdini^  the  election  was  entered,  does  nut  aftVct  the  validity  of  the  pro- 
ceed ins. 

8  Same— The  fact  that  the  county  judge  designated  the  hours  between  7 
a.  m.  and  7  p.  m.,  as  the  time  for  holding  the  election,  instead  of  the  houra 
from  6  a.  iii.  to  7  p.  m.,  does  not  invalidate  the  vote. 

4.  Same— When  there  has  been  a  fair  and  free  expression  of  the  popular 
will,  a  mere  irregularity  in  cnnducting  an  election  will  not  Invalidate  it. 

.").  Same— Although  the  question  submitted  to  the  voters  was:  "Are  you 
for  the  tax  or  against  the  tax!*"  without  .specifying  its  object,  there  was  a 
substantial  compliance  with  the  law,  as  the  voters  understood  the  proposi- 
tion submitted. 

f).  Same— While  the  power  to  tax  when  given  by  the  legislature  must  be 
exercised  within  the  scc<ipe  of  the  authority  given,  literal  compliance  is  not 
required. 

7.  Same— Although  there  is  no  record  evidence  that  the  commissioners 
whose  duty  it  was  to  make  the  subscription  to  the  stock  of  the  turnpike 
companies  were  satisfied,  as  the  act  required  they  ishould  l)e,  that  there  were 
private  subscriptions  sutifloient  to  complete  the  roads,  their  aoti on  evidenoea. 
their  satisfaction  as  to  this  matter,  and  the  fact  exists  that  the  private  sub- 
scriptions were  made. 

8.  Same— The  fact  that  certain  towns  in  the  county  had  no  voice  in  the^ 
selection  of  those  commissioners  does  not  invalidate  the  tax  as  to  them. 

9.  Same- It  is  not  too  late  for  the  chancellor  to  Interfere  and  prevent  the 
collection  of  the  tax,  although  the  subscription  has  been  made  and  bonds 
issued,  if  it  could  be  made  to  appear  that  the  action  of  the  oommissionera. 
was  unaathorized. 

-  Simmons  &  Schmidt  for  appellants. 
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Hallain  <fe  Myers  for  appellees. 
Appeal  from  Kenton  Chancery. Court. 
Opinion  of  the  court  by  Chief  Juf=tice  Pryor.      ^ 

A  number  of  taxpayers  residing  in  tlie  city  of  Ludlow  and  that 
of  West  Covington  instituted  these  actions  in  equity  to  en  join  the 
sheriff  of  Kenton  county  and  others  from  the  collection  of  a  tax 
of  twenty-five  cents  on  the  hundred  dollars  taxable  property 
within  those  cities,  levied  for  the  purpose  of  paying  the  principal 
and  interest  on  certain  county  bonds  issued  to  aid  in  the  con- 
struction of  turnpike  road«  within  the  county. 

The  chancellor  dissolved  the  injunction  in  each  case,  and  as  the- 
tjuestions  are  similar  in  every  respect  the  cases  have  been  con- 
sidered together  in  this  court. 

By  an  act  of  the  legislature,  approved  March  27,  188(),  a  board 
of  commissioners  was  created  for  Kenton  county,  and  by  its  pro- 
visions the  board  then  elected  held  their  office  until  the  succeeding- 
August  electio'\,  when  the  voters  of  the  county  (excluding  the 
city  of  Covington  and  other  towns  exempt  from  the  payment  of 
county  levy)  were  required  to  elect  their  successors.  The  <vities 
of  Ludlow  and  West  Covington,  being  exempt  from  county  levy, 
had  no  voice  in  the  selection  of  the  commissioners  except  as  to 
the  judge  anrt  clerk  of  the  county  court.  These  officials  were,  by 
virtue  of  their  office,  made  memf)ersot  tlie  board.  This  board  was 
intended  as  a  substitute  for  yie  court  of  claims  of  the  county, 
with  perhaps  more  extensive  powers. 

In  April,  1882,  an  act  was  passed  by  the  legislature  creating  a  sys- 
tem of  improvements  within  the  county,  for  the  purpose  of  con- 
structing turnpike  roads,  l)y  which  this  board  of  commissioners 
was  authori/eil  to  subscribe  to  the  capital  stock  of  any  turnpike 
road  company,  the  termini  of  which  is  in  Kenton  county,  tlie  sum  of 
seven  hundred  and  fifty  dollars  for  each  mile  of  load,  but  before 
the  subscription  cjin  be  made  the  commissioners  must  he  satisfied 
that  an  amount  of  stock  sufficient  to  complete  each  n)ile  of  road 
to  which  the  subscription  is  to  be  applied  has  been  taken  by 
private  subscriptions.  The  eighth  s(  ction  of  the  act  furtlier  x)ro- 
vides  that  before  the  commissioners  *shall  execute  any  of  the 
powers  contemplated  by  the  act  the  question  shall  be  submitted 
lo  the  qualified  voters  outside  of  the  corporate  limits  of  the  city 
of  Cov!nu:ton,  whether  or  not  they  are  in  favor  of  empowering  the 
commissioners  to  subscribe  to  the  capital  stock  of  rurnpike  roads 
constructed  in  said  county,  at  an  election  to  be  held  at  each  of  the 
voting  i)laces  of  said  county  outside  of  the  city  limits  of  the  city 
of  Covington,  on  a  day  to  he  fixed  by  the  county  judge  of  the 
county,  and  if  the  afiiVmative  of  the  proposition  shall  receive  a. 
majority  of  the  votes  cast  the  commissioners  shall  be  authorized  to 
exercise  the  powers  conferred  by  the  act.  Tliis  legislative  enact- 
ment was  intended  to  give,  and*  did  give,  the  voters  in  Kenton 
county,  outside  of  the  city  of  Covington,  the  right  to  say  whether 
or  not  they  would  aid  in  the  construction  of  turnpike  roads  by 
voting  the' sum  of  seven  hundred  and  fifty  dollars  for  each  mile 
of  road  to  be  constructed  when  the  private  subscriptions  were 
sufficient  to  construct  the  mile  to  which  the  subscription  was  to 
be  made,  and  in  order  to  protect  the  taxpayers  these  commis- 
sioners, or  a  majority  of  them,  were  to  be  satisfied  that  the 
private  subscription  was  sufficient  for  that  purpose.  Bonds  were 
to  be  issued  in  certain  specified  sums,  with  coupons  attached,  and 
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the  commisHioners  were  authorized  to  sell  them  and  raise  the 
ineans  for  paying  the  interest  and  principal  by  an  ad  valorem  tax 
not  exceeding  twenty-five  cents  en  tho  hundred  dollars. 

It  was  insisted  by  counsel  for  the  appellees  that  the  appellants 
were  estopped  from  making  any  complaints  after  the  subscriptions 
had  been  made  and  the  bonds  issued.  If  the  action  of  the  com- 
missioners was  uriauthoriy.ed  and  private  subscriptions  had  not 
been  made  for  the  purpose  contemplated  by  the  act  in  question, 
Ave  see  no  reason  why  the  chancellor  sliould  not  interfere  and 
prevent  the  collection  of  the  tax. 

This  question  was  made  and  decided  in  the  case  of  Clay  and 
others  v.  Nicholas  County  Court,  4  Bush,  154. 

Numerous  objections  are  made  by  the  apptJlants  to  the  collec- 
tion of  this  tax:  First,  it  is  contended  that  the  act  required  the 
county  judge  to  fix  the  day  for  holding  the  election,  when  in 
fact  the  day  was  fixed  by  the  county  court;  second,  that  the  act 
required  the  election  to  be  conducted  and  held  in  all  respects  as 
elections  for  county  offices;  but  the  judge  disregarding  this  pro- 
vision, directed  the  election  to  be  held  between  the  hours  of  seven 
a.  m.  and  seven  p.  in.,  when  elections  are  required  to  be  held 
between  the  hours  of  six  a.  m.  and  seven  p.  m. ;  third,  that  the 
proposition  to  be  voted  upon  was  '*  whether  these  commissioners 
should  be  empowered  to  subscribe  to  the  capital  stock  of  turnpike 
roads  constructed  in  the  county,''  and  that  really  submitted  to 
the  voters  was,  are  you  '*for  the  tax  or  against  the  tax?''  without 
specifying  its  object;  fourth,  thf»re  is  nothing  on  record  showing 
tfiat  the  commissioners  were  satisfied  that  an  amount  sufficient, 
with  the  aid  of  the  county  subscription,  had  been  subscribed  to 
complete  each  mile  of  road;  fifth,  tfiat  the  act  under  which  this 
tax  was  imposed  constituted  Kenton  county  a  district  in  which 
the  roads  were  to  be  constructed,  and  this  being  the  district  the 
tax  on  a  part  of  the  district  is  unwarranted  by  its  provisons; 
>«ixth,  that  to  exempt  the  city  of  C/Ovlngton  and  leave  the  cities 
of  West  Covington  and  Ludlow  to  bear  a  portion  of  this  burden  i.s 
unequal  taxation,  and,  therefore,  unconstitutional. 

The  several  objections  made  by  counsel  as  to  the  action  of  the 
commissioners  and  that  of  the  county  judge  seem  to  us  to  be 
purely  technical,  and  instead  of  departing  in  anj'  material  way 
from  the  powers  conferred  by  the  legislative  enactment  there  has 
been  a  substantial  compliance  with  all  of  its  provisions.  The  fact 
that  tjie  couVity  judge  was,  at  the  time  the  order  for  holding  the 
•election  M'as  entered,  presiding  as  judge  of  the  county  court  at  a 
term  for  the  transaction  of  the  ordinary  county  business  does  not 
affect  the  validity  of  the  proceeding. 

He  was  the  county  judge  and  as  county  judge  fixed  the  time  for 
holding  the  election,  as  required  by  the  act,  and  while  he  seems 
to  have  designated  the  hours  between  seven  a.  m.  and  seven  p. 
m.  as  the  time  for  holding  the  election,  it  can  not  affect  the  result 
or  render  the  vote  a  nullity,  and  even  if  it  had  been  an  election 
contemplated  by  the  Constitution,  and  required  to  be  conducted 
as  elections  for  county  officers,  such  an  informality  would  not 
render  the  election  void.  Where  there  has  been  a  fair  and  free 
expression  of  the  popular  will  a  mere  irregularity  in  cQnducting 
All  election  will  not  invalidate  it,  and  while  the  taxing  power 
should  be  confined  within  the  power  authorizing  its  exercise  the 
fact  that  the  length  of  time  in  which  to  cast  the  vote  has  been 
prolonged  by  an  oversight  on  the  part  of  the  judge,  and  the  hours 
fixed  between  seven  and  seven,  instead  of  between  six  a.  in.  and 
seven  p.  im.,  affords  no  reason  for  the  inteprosition  of  the 
chancellor. 
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There  is  iiofiiinjj:  indicHtin(<  that  a  fraud  was  practiced  or  any 
improper  methods  resorted  to  by  any  of  the  parties  interested  in 
obtaining;  the  vote  either  for  or  against  the  tax.  l)ut,  on  the  con- 
trary, the  effort  seems  to  have  been  made  in  good  faith  to  afcom- 
Blish  the  object  sought  to  be  attained  by  the  ]>assage  of  the  law. 
Nor  do  we  perceive  any  valid  objection  to  tin*  manner  in  which 
the  vote  was  submitted.  The  order  of  the  county  judge  is  in  com- 
pliance with  the  statute  authorizing  the  vote  to  he  taken  i>n  the 
<^ue8tion  of  empowering  the  commissioners  to  make  the  subscrip- 
tion. The  report  of  the  judges  of  the  election,  or  those  supervis- 
ing the  vote,  shows  a  vote  '*for  the  tax''  and  a  vote  **agalnst  the 
tax'*  and  this  was  probal)ly  the  manner  in  which  the  question  was 
submitted  on  the  poll-hook,  that  is,  one  column  heacled  "for  the 
tax"  and  the  other  "agahnst  the  tax." 

The  question  in  fact  was  whether  the  voters  of  Kenton  county, 
excluding  the  city  of  Covington,  were  for  or  against  the  tax  by 
which  was  to  be  raised  the  sum  of  seven  hun()redand  fifty  dollars 
for  each  mile  of  turni)ike  agreed  to  be  constructed  by  private 
subscriptions. 

The  voters  understood  the  proposition  and  if  submitted,  as  is 
said  it  was  by  the  api)ellants,  it  is  a  substantial  compliance  with 
the  law. 

The  power  to  tax,  when  given  by  the  legislature,  must  be  exer- 
<^ised  within  the  scope  ot  the  authority  given,  and  a  departure 
from  any  provision  of  tlie  grant  intended  for  the  protection  of  the 
taxpayer,  or  for  the  accomplishment  of  the  obje<'t  in  view,  will 
ilefeat  the  proceedings  under  which  the  burden  is  imposed.  A 
literal  compliance  is  nof,  required,  but  a  material  change  or  de- 
parture that  affects  the  rights  of  those  interested  in  or  re- 
quired to  discharge  the  burden  cannot  be  sanctioned.  The 
power  to  tax  is  a  higher  governmental  power  and,  as  said  by 
all  writers  on  the  subject.  **can  only  be  exercised  in  strict 
conformity  to  the  terins  in  which  the  power  is  granted,  and 
a  departure  in  any  material  part  will  be  fatal  to  the  attempt 
to  exercise  it."  The  commissioners  seem  to  have  been  satisfied 
that  private  subscriptions  had  been  made  in  every  instance  suffi- 
cient to  complete  the  road  for  the  distance  to  which  the  county 
subscription  was  applied  before  the  subscription  was  made,  and 
while  tnere  is  no  record  showing  that  fact,  their  action  with 
reference  to  the  subject-matter  and  the  facts  evidenced  not  only 
a  satisfaction  on  the  part  of  the  commissioners  as  to  the  private 
subscriptions,  but  the  fact  exists  that  the  private  subscriptions 
had  been  made,  and  there^is  no  reason  for  holding  that  the  com- 
missioners acted  corruptly  or  unadvisedly  or  that  they  had 
pledged  the  county's  money  for  the  payment  of  the  amount  before 
the  private  sui)scription  had  been  made,  or  that  the  levy  .is  void 
because  there  is  no  record  evidence  showing  this  satisfaction  on 
the  part  of  the  commissioners  before  they  subscribed. 

Ludlow  and  West  Covington  are  small  cities  on  tlie  Ohio  river 
not  for  distant  from  the  city  of  Covington,  and  have  their  police 
regulations,  improve  their  own  streets.  i)rovide  for  the  poor,  and 
like  Covington,  for  such  reasons,  doubtless  have  been  exempt 
from  paying  any  county  levy.  The  city  ot  Covington  l)eing  also 
within  the  county  of  Kenton  it  is  argued  that  it  is  manifestly 
unjust  and  repugnant  to  the  Constitution  to  impose  this  burden 
on  the  county  outside  of  that  cily,  and  relieve  its  people  from 
their  proportion  of  the  burden. 

The  legislature  saw  proper  to  constitute  the  county  of  Kenton  a 
taxing  district,  exclucfing  the  city  of  Covington,  for  the  construc- 
tion of  these  turnpike  roads,  and  in  its  wisdom  has  in  effect  said 
that  the  benefits  clerived  from  such   improvements  autti^orixe  the 
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imposition  of  the  burden.  The  extent  to  which  those  located  in 
a  particular  part  of  the  taxing  district  may  be  benefited  can  not 
be  made  the  subject  of  inquiry  in  a  case  lilte  this.  Here  is  a  gen- 
eral system  ol  improvements  within  tlie  district,  designed  for  tlia 
benefit  of  all,  and  when  followed  must  of  necessity  be  of  immense 
benefit  to  the  entire  population.  The  right  to  the  "^fund  raised  by 
taxation  is  given  to  all  who,  by  private  enterprise,  undertake  the 
construction  of  a  turnpike  road,  and  while  some  parts  of  the 
district  may  be  benefited  to  a  much  less  extent  than  other 
portions,  this  court  can  not  undertake  to  measure  the  benefits 
received  when  determining  the  validity  of  the  act.  Nor  will  the 
chancellor  undertake  to  say  that  the  boundary  o^  the  district 
should  have  embraced  more  territory  so  as  others  equally  bene« 
fited  might  be  compelled  to  discharge  a  part  of  4^he  burden. 

Such  questions  are  within  the  range  of  legislative  power,  and 
this  court  will  not  interfere  with  its  exercise.  While  the  city  of 
Covington  derives  a  benefit  from  these  turnpike  roads  and  much 
greater  doubtless  than  either  liUdlow  or  West  Covington,  yet  the 
chancellor  is  powerless  to  afford  relief  for  any  such'  reason 
because,  in  determining  that  the  legislature  failed  to  increase  the 
boundary  or  to  impose  the  burden  on  all  benefited  in  a  (;ase  like 
this,  he  is  usurping  the  power  belonging  to  tliat  branch  of  the 
government. 

In  (lolermining  this  (juestion  of  taxation,  and  when  fixing  the 
boundary  of  the  district  the  taxing  power  evidently  looked  to  the 
character  of  the  improvements  made,  and  that  were  required  to 
be  made  by  the  taxpayers  of  the  city  of  Covington.  The  valuable 
public  buildings  of  the  city,  its  schoolhouses,  court  buJldings,  the 
immense  outlay  for  the  improvement  of  its  streets,  all  to  made 
out  of  moneys  collected  by  taxation  from  its  population,  and 
doubtless  this  influenced  their  action  in  not  embracing  Covington 
withiu  the  taxing  district. 

That  turnpikes  leading  into  a  city  benefit  its  population  will 
not  l)e  controverted,  and  that  such  roads  afiord  lacilities  for 
reaching  these  great  centers  of  trade  is  equally  certain,  and  that  a 
tax  is  imposed  alone  on  those  whose  necessities  demand  such 
facilities  for  travel,  excluding  the  city,  is  no  reason  for  declaiing 
the  act  unconstitutional.  Ludlow  and  West  Covington  may,  it  is 
true,  desire  the  travel  to  those  cities  inst<  ad  of  Covington,'  luit  if 
so  this  same  argument  would  apply  to  every  town  within  the 
district.  This  court,  in  the  case  of  McFerran,  &c.  v.  Alloway,  14 
Buf=h,  5M8.  citing  Coc^ley  on  C'onstitutional  Limitations,  says; 
"The  power  to  determine  the  persons  and  the  objects  to  be  taxed 
is  trusted  exclusively  to  the  legislative  department,  and  over  alt 
these  objects  the  l)Uiden  must  be  spread  or  it  wll  be  une(iual  and 
unlawful."  If  direct  benefit  is  to  l)e  shown  in  a  case  like  this  it 
would  release  many  of  the  taxpayers  of  the  district,  and  that  such 
improvements,  afi'ordlng  greater  facilities  for  travel  and  trade 
benefit  tlie  entire  district  can  not  be  doul)ted. 

Tlie  fact  that  the  appellants  had  no  voice  in  the  selection  of  the 
commissioners  appointed  to  make  the  subscription  is  immaterial. 
The  question  was  as  to  the  imposition  of  the  tax,  and  on  that 
question  the  popular  vote  of  the  entire  district  was  taken.  So 
there  was  no  taxation  without  representation,  but  the  people  left 
to  tax  tliemselves  by  a  poi)ular  vote. 

We  see  no  reason  for  disturbing  the  judgment  below.  The 
same  is  affirmed. 
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STICKROD  V.  COMMONWEALTH. 

(Filed  November  10,  1887.) 

1.  Looal  optioD— "Ad  act  to  tii*ohlblt  the  sale  of  spirituous,  vinous  and. 
malt  liquors  in  the  county  of  Fleminjr,"  which  provides  that  it  shall  not 
apply  "to  the  sale  from  a  distillery  in  the  county  by  the  owner  thereof,  or^ 
his  agent,  at  any  one  time  in  a  quantity  not  less  than  ten  gallons,  and  then 
not  to  be  drunk  on  the  premises  where  sold.'*  repeals,  as  to  that  county ». 
secbion  3  of  article  0,  chapter  106  of  the  General  Statutes,  which  confers  upon 
distillers  the  privilege  of  selling  at  their  residenoes.ln  quantities  not  less  than 
a  quart. 

3.  Same— Title  of  act— An  act  entitled  an  act  to  prohibit  the  sale  of  liquor 
is  not  unconstitutional  because  in  the  body  of  the  act  it  is  made  unlawful 
also  to  i^ive  or  loan  spirituous,  vinous  or  malt  liquors.  But  even  if  such  an 
act  be  unconstitutional,  in  so  far  as  the  body  of  the  act  varies  from  the  Title 
so  much  of  the  act  as  makes  the  sale  of  liquor  unlawful  is  still  in  force,  and 
one  indicted  for  nn  unlawful  sellinfic  can  not  call  in  question  the  validity  of 
the  act  because  of  the  variance  between  the  title  and  the  body  of  the  act. 

3.  The  legislature  may  regulate  the  sale  by  retail  of  intoxicating  liquors 
as  a  beverage,  and  an  act  to  prohibit  the  sale  may  be  applied  to  a  single 
county,  civil  distrlc-,  or  other  described  territory,  and  its  operation  made  to 
depend,  in  each  case,  upon  the  popular  will,  expressed  at  the  poJls  by  voters 
to  be  immediately  affected  by  it. 

4.  A  prohibitory  liquor  law  may  be  constitutionally  applied  to  the  sale  of 
liquor  manufactured  by  the  seller  before  the  passage  of  the  law. 

5  I  ■Oder  the  police  power  to  prohibit  the  sale  of  liquor  by  retail  the  legis- 
lature may.  in  its  wisdom,  fix  ten  gallons  as  the  minimum  quai^ity  that 
c:in  be  lawfully  sold  at  one  time. 

Win.  J.  Hendriok  and  Ca.s.sidy  &  McCartney  for  appellants. 

W.  A.  Siidduth  an(i  J.  H.  Power  for  appellee. 

Appeal  from  Fleminj?  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewi.s. 

Under  "An  net  to  prohibit  the  sale  of  spirituous,  vinoius  and 
malt  liquors  in  the  county  of  Fleming,"  approved  April  U),  I8S0. 
appellant  was  indicted  and  convicted  for  selling  spirituous  liquor 
in  quantity  less  than  ten  gallons. 

He  was,  at  the  time  of  his  alleged  offense,  a  distiller,  and  the. 
first  question  to  be  considered  is  whether  the.'ict  had  the  effect  to. 
repeal,  as  to  that  county,  section  .-i,  article  2,  chapter  lOfi,  (xeneral 
Statutes,  which  is  as  follows:  "Distillers  of  ardent  spiirts  have 
the  privilege  of  seHing  at  their  residence  any  spirits  of  their  own 
manufacture  in  (luantities  not  less  than  a  quart,  but  not  to  be 
drunk  on  the  premises.'' 

We  quote  the  following  sections  of  the  act: 

*'^  1.  That  it  shall  be  unlawful  for  any  person  or  persons  to. 
sell,  barter,  give,  loan  or  tratfi<^  in  spirituous,  vinous  or  malt 
liquors  in  any  (luanily  whatever  within  the  county  of  Fleming, 
except  as  hereinafter  provided,  and  all  laws  or  parts  of  laws 
authorizing  the  county  judge  of  said  county  or  the  trustees  of  any 
town  within  said  county  to  grant  a  license  to  retail  spirituou.s, 
vinous  or  malt  liquors  are  hereby  repealed. 

"4  2.  This  act  shall  not  apply  Vo  the  procuring  or  use  of  wine, 
for    sacramental    purposes    or   to   a   regular    resident    practicing^ 

Ehysician,  who  in  good  faith  prescribes   the  .same  as  medicine  to. 
is  patient  or  patients,  or  to  the  sale  from  a  distillery  in  the  county 
by  the  owner  thereof, or  his  agent,  at  any  one  time  in' a  quantity  not 
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less  than  ten  gallonH,  and  then  not  to  be  drunk  on  the  preniisea 
where  sold,  or  premises  adjacent  thrreto. 

**^  3.  Nor  shall  this  act  or  its  provisions  apply  to  those  who 
^ive  or  furnish  spirituous,  vinous  or  malt  linuors  to  a  member  or 
members  of  their  own  family  or  their  invited  guests  at  their  own 
household/' 

Section  4  provides  that  '*any  person  violating  the  provisions 
of  the  first -flection  of  this  act,  unless  within  the  exceptions  named 
in  the  second  and  third  sections,  shall  be  fined  for  each  offense," 
•etc. 

By  the  terms  of  the  section  of  the  General  Statutes  quoted  a 
'distiller  has  the  jirivilege  of  selling,  at  his  residence,  any  liquor 
of  his  own  manufacture  in  quantity  not  less  than  a  quart  at  one 
time.  But  the  first  section  of  the  act  we  are  considering  makes  it 
unlawful  for  any  person  to  sell,  barter,  give,  loan  or  traffic  in 
liquor  of  any  quantity  whatever  within  the  county  of  Fleming 
>*xcept  as  provided  in  sections  two  and  three,  and  the  condition 
upon  which  a  distiller  is  juithorized  by  the  second  section  to  sell, 
give  or  loan  is  that  it  shall  be  done  only  at  his  distillery  and  in 
'quantity  not  less  than  ten  gallons  at  one  time. 

Langiiag'e  more  comprehensivi"  and  explicit  could  not  be  well 
employed  to  express  legislative  intent  to  regulate  the  sale  and 
gift  of  liquor  in  Fleming  county  exclusively  by  the  act  in  question. 

It  is  true  that  only  such  existing  laws  as  authorize  licenses  to 
retail  spirituous,  vinous  and  malt  liquors  are  in  terms  repealed  by 
section  1,  and  if  no  more  special  reference  was  made  elsewhere  in 
the  act  to  distillers  who  were  not,  previous  to  its  passage, 
required  to  obtain  license  to  sell,  we  would  have  to  decide  they 
were  not  affected  thereby.  But  if  they  were  not  intended  to  be 
made  subject  to  the  act,  and  thereafter  permitted  to  sell  within 
that  county  only  in  the  manner  and  upon  the  conditions  prescribed 
by  it,  the  words  of  section  2  relating  to  them  can  have  no  proper 
■or  any  operation  at  all,  and  must,  contrary  to  a  well-settled  and 
necessary  rule  of  construction,  be  altogether  disregarded. 

In  our  opinion  that  section  of  the  General  Statutes,  to  the  extent 
it  permits  the  sale  in  Fleming  county  of  liquor  by  a  distiller  in 
xiuantity  less  than  ten  gallons,  is  withinthe  purview  of,  repugnant 
to  and  consequently  must  be  held  repealed  by  the  local  act. 

The  cases  of  Webb  v.  Commonwealth,  7  Ky.  Law  Ren.,  299, 
and  Robinson  v.  Commonwealth,  7  Ky.  Law  Rep.,  458,  decided 
by  the  Superior  Court,  have  no  bearing  on  this.  The  question  in 
those  cases  was  whether  an  act  passed  in  1884,  as  an  amendment 
to  article  2,  chapter  92,  title ''Revenue  and  Taxation,'' General 
>5tAtutes,  operated  to  repeal  the  section  we  are  considering,  which 
is  a  part  of  chapter  11X>. 

The  object  of  the  act  of  1884  was  to  supply  an  oniission  by  the 
legislature  to  require  tavern  keepers,  merchants  and  coffeehouse- 
keepers  to  obtain  and  pay  tax  for  licenses  before  selling  liquors. 
And  as  that  act  made  no  reference  whatever  to  distillers  the 
'Superior  Court  properly  decided  it  was  not  intended  to  take  irom 
them  the  privilege  expressly  conferred  of  selling  without  license. 

We  will  now  consider  the  grounds  upon  which  it  is  argued  the 
act  is  invalid: 

1st.  The  sections  following  those  we  have  quoted  contain  pro- 
visions for  the  enforcement  of  the  act,  punishment  for  its  viola- 
tion and  submission  to  the  voters  of  the  county  the  question 
whether  it  shall  become  operative,  all  of  which  have  a  natural 
•>ind  direct  connection  with  the  subject  of  it  as  expressed  in  the 
tilte. 

The  only  seeming  disregard  of  the  requirement  of  section  37, 
Article  2  of  the  Constitution  is  that  while  it  is  entitled  an  act  to 
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prohibit  the  sale.  It  is  in  the  body  iiuidt3  unlawful  also  to  frive  or 
loan  spirituous,  vinous  or  malt  liquors  in  Fleming;  county.  But 
in  Commonwealth  v.  Kdinger,  decided  December  10,  188n,  7  Ky. 
Law  Rep.,  441,  it  was  held  by  this  court  such  a  vjiriance  did  not 
render  an  act  like  this  unconstitutional.  Appellant  is,  however, 
not  in  an  attidude  to  call  in  (juestion  the  validity  of  the  act  for 
that  reason,  havinj^  been  indicted,  not  for  giving  or  loaning,  but 
for  unlawfully  selling.  And,  therefore,  even  if  the  act  was 
invalid  in  that  particular,  it  would  still  be  a  complete  law,  and 
the  provision  he  is  charged  with  having  violated  still  in  force, 
because  not  open  to  constitutional  objection. 

2d.  The  power  of  the  legislature  to  constitutionally  regulate  the 
sale  by  retail  of  intoxicating  liquors  as  a  beverage,  and  when  in  its 
opinioH  the  peace,  healtli  and  order  of  society  require  it  to  refuse 
altogether  to  license  retail  traffic  in  it  for  that  purpose,  hj^s  been 
recogni'/fd  l>y  this  court.  (Anderson  v.  Commonwealth,  IH  Bush, 
483.)  It  has  been  also  held  that  an  act  to  prohibit  the  sale  may 
be  applied  to  a  single  county,  civil  district  or  other  described 
territorv,  and  its  operation  may,  in  each  case,  be  made  to  depend 
upon  t\)e  popular  will  expressed  at  the  polls  by  voters  to  be 
immediatelv  affected  by  it.  (Commonwealth  v.  Weller,  14  Bush, 
218;  Saarls  v.  Commonwealth,  88  Ky.,  827.) 

The  act  in  question  must,  therefore,  be  held  valid.unless  it  goes* 
beyond  the  limits  of  the  police  power  of  the  State  and  violates 
some  constitutional  guaranty. 

it  apj)ears  that  the  [^articular  whisky  appellant  was  indicted 
for  selling  was  manufactured  by  him  at  his  distillery  before  the 
act  was  passed,  and  consequently,  as  his  counsel  argue,  his  right 
to  sell  it  in  the  manner  authorized  by  law  existing  when  it  was 
made  being  vested,  can  not  be  taken  from  him  or  impaired  bv  the 
act. 

In  the  language  of  Chiff  Justice  Shaw,  in  Commonwealth  v. 
Alger,  7  Cush.  (Mass.),  84,  '*all  property  is  held  subject  to  those 
general  regulations  which  are  necessary  to  the  common  good  and 
general  welfare.  Rights  of  property,  like  all  other  social  and 
conventional  rights,  are  subject  to  such  reasonabh*  limitations  in 
their  enjoyment  as  shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations  established  by  law 
as  the  legislature,  under  the  governing  and  controlling  power 
vested  in  tliem  by  the  Constitution,  may  tiiink  necessary  and 
expedient.  This  is  very  different  fronj  the  right  of  enSinent 
domain— the  right  of  the  government  to  take  and  appropriate 
private  property  whenever  the  public  exigency  requires  it,  whicli 
can  be  (lone  only  on  condition  of  providing  a  reasonable  compen- 
sation tiierefor. " 

Upon  the  principle  that  every  one  is  bound  to  so  use  his  own  as 
not  to  injure  otheis  is  based  the  police  powei  of  tiie  State  to 
restrain,  punish  for  and  abate  nuisances.  And  as  of  necessity  the 
power  is  vested  in  the  legislature  to  determine  and  provide  by 
law  against  what  shall  be  deemed  hurtful  to  individuals  or  to 
society,  and,  tlierefore,  a  nuisance,  whether  it  be  committed  by 
selling  liquor  by  retail  or  otherwise,  the  courts  are  not  authorized 
to  intervene  except  when  the  power  is  exercised  arbitrarily  and  in 
clear  violation  of  the  (-onstitution. 

As  said  in  the  case  just  referred  to,  "it  is  much  easier  to  per- 
ceive and  realize  the  existence  and  source  of  this  power  than  to 
mark  its  boundaries  or  provide  limits  to  its  exercise." 

No  question  of  the  right  of  property  nor  of  impairing  the  obli- 
gation of  contracts  in  the  meaning  of  the  Constitution  as  argued 
by  counsel  arises  in  the  passage  or  enforcement  of  what  is  called 
a  prohibitory    liquor    law,    for    each    person    affected    by    it    has 
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lioquired  whatever  property  in  liquor  he  may  have,  whether  pur- 
chased or  manufactured  hy  him,  and  holds  it  subject  to  such  reg- 
ulations and  restrictions  as  to  the  sale  of  it  by  retail,  to  be  used 
as  a  beverage,  as  the  legislature  may  consider  it  necessary  for  the 
health,  peace  and  good  order  of  society  to  adopt.  It  is,  therefore, 
manifest  that  the. reason  for  such  legislation,  so  far  from  tolerat- 
ing, forbids  discrimination  between  those  who  may  acquire  liquor 
before  and  those  who  do  so  subsequent  to  its  enactment. 

There  is  a  wholesome  statute  prohibiting  tiie*sale  of  spirituous, 
vinous  or  malt  liquor  to  a  minor,  and  another  prohibiting  such 
sale  to  a  known  inehriate.  Although  no  one  would  question  the 
power  of  the  legislature  to  make  those  statutes,  upon  their  pas- 
sage, applicable  to  all  pei'sons  alike,  and  to  the  sale  of  liquor 
without  regard  to  the  time  of  its  manufacture,  still  the  argument 
could  have  b<^en  made  by  a  person  having  it  on  hand  at  the 
respective  dates  of  tiiem  that  he  had  a  vested  right  to  use  and  sell 
it  Just  as  it  is  argued  in  behalf  of  appellant. 

In  a  prosecution  for  a  violation  of  either  of  those  statutes  tlie 
defendant  might  have  contended  that  while  the  legislature  had 
tihe  power  to  prohibit  a  manufacturer  of  liquor  selling  to  a  minor 
or  inebriate  what  should  be  thereafter  made  by  hint,  he  might, 
with  impunity,  sell  to  them  tbat  already  owned  by  him. 

The  argumc^nt  in  tiiis  case  is  that  while  tliose  who  manufacture 
liquor  after  tiie  passaire  of  the  act  can  not  lawfully  sell,  in  Flem- 
ing? county,  in  ((uantity  less  than  ten  gallons,  all  persons  may 
sell  that  previously  manufactured  by  them  by  the  quart  for  ah 
indefinite  lengtli  of  time,  depending  upon  the  supply  on  liand  or 
the  ability  of  tlie  Commonwealth,  in  any  giveii  case,  to  prove  the 
new  and  hot  the  old  liquor  was  sold. 

It  seems  to  us  that  the  power  of  the  legislature  to,  porhibit  the 
sale  by  retail  being  c(mce(le(l,  the  fad  tliat  the  whisky  sold  by 
Appellant  was  manufactured  by  him  before  the  passage  of  the  act 
cannot  avail  him  as  a  defense  in  this  case. 

It  is  contended  that  the  act  in  limiting  the  quantities  that  may 
%) »  sokl  or  purchased  at  one  time  to  ten  gallons,  grants  exclusive 
privih^gc  s,  inasmuch  as  many  may  not  have  tlie  means  of  buying 
or  selling  tbat  much  at  one  time. 

Whether  the  legislature  has  the  power  to  prohibit  altogether  the 
manufacture  and  sale  of  licpior  by  wholesale  Is  a  question  not 
now  presented,  but  under  the  police  power  to  prohibit  the  sale 
hy  retail,  it  seems  to  us  the  legislatun*  jnay,  in  its  wisdom,  fix  ten 
gallons  as  the  minimum  quantity  that  can  he  lawfully  sold  at  one 
time,  and  the  courts  can  not  call  in  question  such  exercise  of 
power,  for  with  the  policy  or  expediency  of  such  legislation  they 
have  nothing  to  do. 

The  theory  of  prohibitory  licjuor  laws  is  that  by  the  purcahsd 
us  well  as  skle  of  Ii(iuor  by  retail,  in  the  language  of  the  pream- 
ble to  an  act  of  the  legislature,  passed  in  182(»,  "industry  is 
checked,  purses  are  drained,  constitutions  are  destroyed,  families 
are  distressed,  and  the  people  are  demoralized." 

It  can  not,  therefore,  he  said  that  a  question  of  privilege  arises 
wiien  a  statute  is  passed  having  for  its   object   the  prevention   of 
such  calamitous  consequences. 
Judgment  attirme<l. 
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O'GORMAN  V.  MADDEN,  &c. 

(Filed  November  12,  1887— Not  to  be   reported.) 

A  homeetead  is  exempt,  though  additional  improvements  have  been  made 
elDce  the  creation  of  the  debt  to  the  payment  of  which  it  is  soufrht  to  subject 
the  property,  provided  the  additional  impruvements  were  such  as  were  neces- 
sary for  the  preservation  of  thn  hnildinjis  or  for  the  comfort  of  the  family, 
end  the  property,  as  improved,  does  not  oxceed  11,000  in  value.  Nor  is  it 
material  that  the  debt  to  which  it  is  soug:ht  to  be  subjected  is  for  borrowed 
inohey  used  in  making  the  additional  improvements. 

H.  Clay  White  and  ().  D.  MeManama  for  appellant. 

O'Hara  &  Bryan  for  appellees. 

Appeal  from  Boone  Circuit  C'ourt. 

Opinion  of  the  court  by  Chief  Jnstice  Pryor. 

The  plaintiff  in  this  case  is  a  widow  with  a  family  of  several 
children,  living  in  the  town  of  Walton,  in  Boone  county.  She 
owned  a  homestead  valued  at  sevcji  hundred  dollars,  that  wa^ 
levied  on  by  the  slierilf  under  an  execution  in  favor  of  the  appel- 
lee, Richard  Madden,  to  satisfy  the  del)t  amounting  to  one  hun- 
dred dollars  and  tlie  cost.  She  enjoined  tlie  plaintiff  in  the 
execution  from  selling  her  house  and  lot,  and  on  the  final  hearing 
the  injunction  was  dissolved,  and  she  appeals. 

It  is  conceded  that  the  appellant  owned  the  house  and  lot,  and 
the  proof  shows  that  it  was  worth,  when  the  levy  was  made  and 
the  casp  heard,  greatly  less  than  <me  thousancf  dollars. 

The  property  was  appraised  at  $70<),  and  when  levied  on  her  son 
a-nd  an  adopted  child  lived  with  her.  She  owned  the  fee,  and  was 
living  on  the  premises  before  the  debt  of  ai)yellee  was  created, 
and  the  only  reason  that  ai)pelie(»  asserts  for  subjecting  this  entire 
property  to  sale  is  that  after  the  debt  was  created  the  appellant 
put  a  new  roof  on  tht*  building  and  added  to  it  a  small  porch  and 
room  that  added  to  the  comfort  and  enjoyment  of  those  living 
upon  the  premises,  but  wt-re  not  such  improvements  as  enhanced 
the  value  of  the  property  beyond  one  thousand  dollars. 

Section  IB  of  article  13.  chapter  88,  Oeneral  Statutes,  provides:- 
"The  exemption  provided  for  in  this  chapter  shall  apply  to  all 
persons  of  any  race  or  color  win/  are  actual  bona  fide  house- 
keepers (with  a  family)  of  this  Connnon wealth,  but  shall  not 
apply  to  sales  under  execution,  attachment  or  judgment  at  the 
suit  of  creditors  if  the  debt  or  liability  existed  prior  to  the  pur- 
chase of  the  land,  or  of  the  erection  of  the  improvements  threon." 
This  statute  was  intended  to  apply  to  the  original  improvements 
placed  on  the  land  and  not  to  such  improvements  as  repairing  or 
adding  to  tlie  improvements  already  niade  as  necessary  for  the 
comfort  of  the  family.  To  ruh^  otherwise  would  preclude  tlje 
owner  of  a  homesteaci  from  repairing  any  part  of  the  dwelling, 
digging  wells  or  cisterns  for  water,  if  made  after' the  debt  was 
created.  Such  repairs  and  additional  improvements  may  be  made 
when  necessary  for  the  preservation  of  the  buildings  or  the 
comfort  of  the  family  when  the  entire  property  does  not  exceed 
in  value  one  thousand  dollars. 

The  loan  of  the  money  if  used  for  the  purpose  of  the  improve- 
ment can  make  no  difference,  still  there  is  no  proof  in  the  record 
that  the  money  borrowed  was  used  in  making  the  improvements. 
The  statute  gives  no  such  right  to  the  creditor.    These  exemption 
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laws  should  be  liberally  construed  in  order  to  carry  out  the  legis- 
lative intent,  and  to  hold  that  no  addition  can  be  made  to  the 
property  or  repairs  had  when  the  entire  property,  after  the  repairs 
have  been  made,  is  not  worth  exceeding  seven  hundred  dollars, 
is  to  subvert  the  purpose  of  the  statute,  the  object  of  which  is  to 
secure  tlie  de])tor  in  a  home  as  against  the  creditor. 

If  by  the  additional  improvements  made  the  homesteac\  is 
enhanced  in'  value  exceeding  one  thousand  dollars,  then  the 
amount  above  tinit  sum  may  be  reached  l)y  creditors.  No  such 
case  is  presented  !)y  this  record. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
perpetuate*  the  injunction. 


MITCHELT.  V.  (LARK,  <fec. 
(Filed  November  15,  1887— Not  to  be  reported.) 

1.  In  an  action  to  enforce  a  vendor's  \\en,  an  allegation  that  the  not>es  are 
a  lien  on  the  land  without  an  averment  as  to  thw  natuiH^  of  the  contract  or 
the  manner  in  which  the  lien  was  created,  is  insufficient. 

2.  Same— Nor  is  it  suftlcient  for  the  vendor  to  aver  that  he  is  readj  and 
willing  to  make  a  deed.     He  must  show  title  in  himself. 

8.  Same-^The  attempt  of  the  plaintiff,  after  failhig  to  prodaoe  evidence  of 
title,  to  rely  on  an  adverse  pos.<iession  of  fifteen  years,  which  at  best  is  doubt- 
ful, did  not  authorize  the  judgment  enforcing  tlie  contract. 

J.  A.  Rousseau  for  appellant. 

Geo.  R.  Price  for  appellees. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  petition  in  this  case  is  fatally  defective.  There  is  no 
■  allegation  that  the  notes  were  executed  for  the  land  sought  to  be 
subjected,  or  any  averment, as  to  the  terms  of  the  contract.  The 
statement  that  the  notes  are  a  lien,  without  an  averment  as  to 
the  nature  of  the  contract  or  tlie  manner  in  which  the  lien  was 
created,  is  insufficient.  Nor  is  the  averment  that  he  is  ready  and 
willing  to  make  a  deed  sufficient.  He  may  be  ready  and  able  to 
make  a  deed  and  still  have  no  title  in  liimself,  as  the  facts  in  this 
record  plainly  show.  He  liad  only  an  equitable  title  when  this 
aciton  was  instituted,  and  has  brought  otlier  ])arties,  of  whom 
he  purchased,  into  the  case  that  he  might  obtain  title  from  them. 
Nor  does  it  appear  that  they  had  title,  and  the  attempt,  after 
failing  to  show  title  or  produce  evidence  of  title,  to  rely  oif  an 
adverse  possession  of  fifteen  years,  that  at  best  is  doubtfuU  did 
not  authorize  tiie  judgment  below.  Again,  the  deed  tendered  wan 
not  acknowledged  by  either  party. 

The  judgment  is  reversed  and  cause  remanded,  with  directions 
to  permit  the  plaintiff  to  amend  his  petition  and  show,  if  h^;  can, 
title  in  himself  and  for  proceedings  consistent  with  tiiis   opinion. 
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WALDEN,  &c.  V.    PHIIPS. 

(Filed  November  15,  1H87.) 

Desoent — Infants — Husband  and  wife— After  judgment  had  been  rendered 
in  favor  of  huRband  and  wife  against  the  wife's  former  guardian  for  the 
amount  found  due  her  upon  settlement,  the  court,  upon  the  application  of 
the  wife's  mother  to  have  a  receiver  of  the  wife's  estate  appointed,  she  hav- 
-ing  married  under  sixteen  years  of  age,  without  the  consent  of  her  mother 
or  guardian,  appointed  tho  husband  as  rect^iver.  and  directed  him  to  collect 
from  the  wife's  guardian  the  amount  for  which  judgment  had  b<^n  rendered, 
and  r<)  pay  annually  to  his  wife,  for  her  separate  use,  the  interest  arising 
therefrom.  Before  the  husband  had  entered  upon  his  duties  as  receiver  he 
and  the  wife's  mother  entered  into  an  agreement  by  which  the  wife's  money 
was  invested  in  land,  which  was  Cduveyed  to  the  wife  for  lifn,  remainder  to 
her  children.  The  wife  died,  leaving  one  child,  and  after  her  death  the 
child  died.  Held— That  the  father,  and  not  the  kindred  of  the  mother,  in-  • 
herits  the  land  for  ihe  reason— 

1.  That  the  father,  by  investing  his  wife's  money,  did  not  absolutely 
waive  all  interest  in  it,  so  as  to  make  the  land  in  which  he  Invested  it  a  gift 
from  the  wife  to  her  child,  and  deprive  himself  of  the  right  of  inheriting 
the  land  from  the  child. 

2.  The  action  of  the  court  in  a7>point!ng  a  receiver  of  the  wife's  estate,  as 
provided  by  the  statutes  did  not  affect  the  husband's  marital  rights  as  to  the 
money,  but  merely  postponed  his  usi'  of  it  until  his  wife  should  arrive  at  the 
age  of  twenty-one  yenr.s. 

a.  Where  an  Vnfant  dies  without  issue,  having  title  to  real  estate,  the  title 
to  which  has  been  derived  by  gift,  devise  or  iiescent  from  one  of  the  ma- 
ternal grandparents,  the  i  state  descends  to  the  father  of  the  infant,  and  not 
to  the  mother's  kindred,  tiie  mother  being  dead.  Section  9  of  chapter  31  of 
the  General  Statutes  applies  only  to  such  real  estate  as  the  infant  has  de- 
rived from  the  father  or  mother. 

John  Younp:  Brown,  Thos.  E.  Ward  and  Richards  &  Hines  for 
appellants. 

Montgomery  Morritt  for  appellee. 

Appeal  from  Henderson  Cireuit  Court. 

Opinion  of  th(»  court  i)y  Jud^e  Bennett. 

The  appellee,  (Mnirles  Phillips,  married  Mary  Moss  in  JKS2.  The 
former  was,  at  tlie  time  of  nnirriajje,  in  the  twenty-first  year  of 
his  age,  and  the  latter  was  not  sixteen  years  of  age.  After  their 
marriage,  and  while  the  one  was  under  twenty-one  years  of  age 
and  the  other  under  sixteen  years  of  age,  tliey  instituted  suit 
against  Geo.  W.  Wliite,  tlie  statutory  guardian  of  Mary  Phillips, 
formerly  Moss,  upon  his  i)ond  as  such  guardian.  Judgment  was 
rendered  in  favor  of  tlie  app(»llee  and  his  wife,  Mary  Phillips 
against  Geo.  W.  Wliite,  for  tlie  sum  of  $2,809.82.  The  appellant^ 
Mrs.  Walden,  the  mother  of  Mary  Phillips,  filed  a  petition  and 
answer  in  ;5aid  suit  in  which  she  asked  tiiat  (Jeo.  W.  Wliite,  a^^ 
guardian,  be  directed  to  i)ay  lier  the  sum  of  .$825  for  the  board  of 
Mary  Phillips. 

Mrs.  Walden  also  filed  a  petition  as  tlie  next  friend  of  Mary  Phil^ 
lips  against  the  appellee  and  his  wife,  Mary  IMiiliips,  and  (Jeo. 
W.  White,  in  which  she  alleged  that  Mary  Phillips  was  under 
sixteen  years  of  age  at  the  time  she  married  the  appellee,  and  that 
she  married  the  appellee  without  the  consent  of  her  statutory 
guardian  or  her  mother  (her  father  being  dead). 

For    these    reasons    Mrs.    Walden    asked    that    a    receiver   bo 

January  1,  1888— J 
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appointed  to  take  charge  of  tlie  money  in  the  hands  of  Geo,  W* 
White  as  the  guardian  of  Mary  Phillips. 

After  judgment  had  been  rendered  in  favor  of  the  appellee  and 
his  wife,  Mary  Phillips,  against  Geo.  W.  White,  as  guardian,  for 
the  sum  of  $2,859.82,  the  lower  court,  upon  the  facts  set  forth  in 
'the  pleadings,  appointed  the  appellee  as  the  receiver  of  his  wife's 
estate  and  directed  him,  as  such  receiver,  to  collect  from  Geo. 
W.  White  the  amount  of  money  found  to  be  due  by  him  to  his 
wife,  and  to  pay  annually  to  his  w^ife,  for  her  separate  use,  the 
interest  arising  from  said  money.  But  before  appellee  executed 
the  bond  which  the  court  required  him  to  execute  as  such 
receiver,  before  entering  upon  thp  discharge  of  his  duties,  an 
^agreement  was  entered  into  between  him  and  Mrs.  Walden  by 
w-liieh  $2,400  of   money   due   by   Geo.  W.  White,  as  guardian,  was 

paid  to Haynes   for   a   tract   of  land    which    lie  conveyed  to 

appellee's  wife,  Mary  Phillips,  for  life,  with  remainder  to  her 
^^ihldreu.  Tihs  arrangement  seems  to  have  been  approved  by  the 
lower  cDurt  and  the  suits  were  dismissed. 

The  appellee's  wife,  Mary  Phillips,  shortly  after  giving  birth  to 
hervflrst  child  died,  and  not  long  after  her  death  the  child  died. 

The  appellant,  Mrs.  Walden,  as  the  mother  of  Mrs.  Phillips  and 
the  grandmother  of  the  child,  and  the  other  appellants,  as  the 
uncles  and  aunts  of  the  child  on  its  mother's  side,  claim  this  land 
under  section  9,  chapter  31  of  the  Genearl  Statutes,  which  reads 
«,s  follows:  *'lf  an  infant  dies  witohut  issue,  having  title  to  real 
-estate  derived  by  gift,  devise  or  descent  from  one  of  his  parents, 
the  whole  shall  descend  to  that  i^arent  and  his  or  her  kindred,  as 
hereinbefore  directed,  if  there  is  any  if  none;  then  in  like  manner 
to  the  other  parent  and  his  or  her  kindred." 

It  is  the  settled  law  of  this  State  that  title  to  real  estate  derived 
by  an  infapt  by  gift,  devise  or  descent  from  the  maternal  grand- 
father descends  to  the  father  of  the  infant  if  the  infant  dies 
without  issue.  (Duncan  v.  Lafferty,  6  J.  J,  Marshall,  47; 
.Smith  V.  Smith,  2  Bush,  622.)  These  cases,  and  others  that 
might  be  referred  ^to,  but  it  is  unnecessary,  decide  that  the  section 
•of  the  statute  supra  relates  to  such  real  estate  as  the  infant 
•derives  title  to  by  gift,  devise  or  descent  from  one  of  his  parents, 
i)Ut  not  to  such  real  estate  as  the  infant  derives  title  to  by  gift, 
devise  or  descent  from  other  persons.  But  the  appellants'  conten- 
tion is  that  the  appellee,  by  purchasing  the  land  with  money 
Avhich  came  by  his  wife,  and  having  the  title  made  to  her  for  life, 
^ith  remainder  to  her  children,  waived  his  martial  rigl^t  to  the 
inoney,  and  also  waived  any  direct  or  ultimate  interest  in  the 
land  purchased  with  the  money,  therefore,  the  remainder  interest 
in  the  land  was  in  fact  from  Mrs.  Phillips  to  her  children. 

The  case  of  Walls,  &c.,  v.  Chandler,  MS.  opinion,  1880  (1  Ky. 
Liaw  Rep..  402),  is  relied  on  as  sustaining  this  contention.  The 
tacts  of  that  case  were  that  the  husband  of  Mrs.  Walls  purchased 
in  her  name  a  tract  of  land  and  took  a  bond  for  a  deed  to  her  and 
her  heirs.  The  land  was  paid  for  with  the  proceeds  of  a  tract  of 
land  descended  to  Mrs.  Walls  from  her  father  and  the  price  of  a 
slave  which  belonged  to  her.  That  part  of  the  money  which 
arose  from  the  sale  of  her  land  was  received  by  her  husband  and 
paid  on  the  purchase  money  for  the  land  he  purchased  in  her 
name.  The  note  for  the  price  of  the  slave  was  payable  to  Mrs. 
Walls,  which  note  was  assigned  to  the  vendor  of  the  land  to  com- 
plete the  payment  for  the  land.  After  the  land  was  paid  for  it 
was  conveyed  to  Mrs.  Walls'  husband  for  the  use  and  benefit  of 
herself  and  her  three  children.  Two  of  her  children  having  died 
-after  they  were  twenty-one  years  old  and  without  issue,  the  ques- 
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tion  arose  as  to  whether  Mrs.  Walls  or  her  husband,  who  was  the 
father  of  the  children,  inherited  their  interest  in  the  land.  It 
was  held  by  this  court,  under  section  8,  chapter  30,  of  the  Revisecf 
Statutes,  whioh  reads  as  follows:  '*When  a  person  dies  intestate 
and  without  issue,  having  real  estate  of  inheritance,  the  gift  of 
either  of  his  parents,  such  parent,  if  living,  shall  inherit  the 
whole  of  such  estate,''  that  Mrs.  Walls  inherited  the  interest  of 
her  two  children  in  said  land  because  it  was  a  gift  by  her  to  them. 

The  land  and  slave,  the  proceeds  of  which  were  used  in  th& 
purchase  of  the  land  in  controversy  in  that  case,  belonged  abso- 
lutely to  Mrs.  Walls,  and  her  husband,  by  the  marriage,  acquired, 
no  title  thereto,  nor  did  he,  by  virtue  of  the  marital  relation, 
acquire  any  title  to  the  land  and  slave  as  the  administrator,  sur- 
vivor or  distributee  of  his  wife  in  case  he  survived  her;  but  the^ 
same  would  descend  to  her  children.  Therefore,  the  husband, 
having  received  the  monej-  arising  from  the  sale  of  her  land  for 
the  purpose  of  paying  it,  and  actually  paying  it,  on  other  land 
purchased  for  her,  did  not  change  its  legal  status,  Iherefore,  this; 
court  held  that  the  interest  of  Mrs.  Walls'  two  children  in  the- 
land  thus  purchased  was  a  gift  from  her.  The  case  at  bar  is  not. 
lijce  the  case  of  Walls  v.  Chandler,  supra. 

It  is  well  settled  by  this  court  that  by  the  principles  of  the^ 
common  law  marriage  invests  the  husband  with  the  legal  title  to- 
all  the  personal  properly,  including  money,  which  the  wife  owns, 
and  is  in  the  possession  of  at  the  time  of  marriage,  or  which  may 
be  reduced  into  possession  at  any  time  during  coverture.  It  is. 
also  equally  well  settled  by  this  court  that  the  marriage  gives  to 
the  husband  the  legal  right  to  reduce  the  wife's  choses  in  action 
into  possession,  and  when  they  are  reduced  into  his  possession 
they,  at  law,  become  his  absolutely;  also  before  they  are  actually 
reduced  into  his  possession  he  has  a  qualified  proY)erty  in  them,, 
which  ripens  into  a  perfect  legal  title  by  the  act  of  reducing  them 
into  his  possession  with  the  intention  of  making  them  his  own; 
also  that  by  reason  of  his  qualified  property  in  his  wife's  choses. 
in  action  he,  in  case  of  her  death,  is  en  tilled  to  them  to  the- 
exclusion  of  her  next  of  kin,  either  as  her  administrator,  survivor 
or  distributee. 

But,  as  is  well  settled,  the  husband  may  waive  absolutely  his; 
right  to  his  wife's  choses  in  action,  and  consent  that  the  legal 
title  to  them  may  remain  in  her;  and  in  such  case,  in  the  event  of 
her  dying  first,  he  will  not  be  entitled  to  them  as  her  adminis- 
trator, survivor  or  distributee,  but  they  will  descend  to  her  next 
of  kin. 

Therefore,  if  the  appellee  did  not  waive  absolutely  his  interest 
in  the  money  and  consent  that  it  might  be  hers  to  the  exclusion 
of  his  rights  by  investing  it  in  the  land  in  controversy  for  her 
benefit  during  her  life,  with  remainder  to  her  children,  then  he 
did  not  deprive  himself  of  the  right  of  inheriting  the  land  from 
his  child,  who  died  in  infancy  and  without  issue,  for  it  will  not 
be  contended  that  if  the  appellee  had  reduced  the  money  into  his. 
possession  as  his  own,  and  then  bought  the  land  with  it  and 
caused  the  title  to  be  made  to  his  wife  during  her  life,  with 
remainder  to  his  children,  that  he  would  not  have  inherited  the- 
title  of  his  child  dying  in  infancy  and  without  issue. 

Here,  however,  the  appellee  did  not  reduce  the  money  into  his. 
actual  i^ossession  as  his  own,  but  he  did  all  in  that  direction  that 
he  could  do;  he  obtained  judgment  for  it,  but  under  the  authoritjr 
of  chapter  62,  article  I,  section  21  of  the  General  Statutes,  which 
provides  in  substance  that  if  any  female  under  sixteen  years  of 
age  marries  without  the  consent  of  her  father  or  guardian  or  of 
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lier  mother,  the  court  havini?  general  equity  jurisdiction  in  the 
I'ounty  of  her  residence  shall,  on  the  petition  of  her  next  friend, 
■commit  her  estate  to  a  receiver,  who  shall  hold  lier  estate  dufrng 
her  minority  and  pay  to  her  S€».parate  use  the  rents  and  profits  ot 
«uch  estate  during  ifer  minority,  and  when  she  shall  arrive  at 
tlie  ae:e  of  twenty-one  years  tlie  estate  shall  he  delivered  to  her. 
The  circuit  court'restrained  the  payment  of  tlie  money  to  him, 
and  while  he  was  under  this  legal  restraint,  with  the  consent  of 
the  court,  he  purcliased  the  land  in  controversy  with  the  money. 
If  the  money  had  not  heen  thus  invested  it  will  not  be  contended 
that  the  appellee,  upon  the  death  of  his  wife,  before  she  attained 
her  majority,  would  not  have  been  legally  entitled  to  the  money 
as  her  survivor  or  distributee.  No  proposition  is  clearer,  for  It 
was  not  the  object  of  the  law-making  power,  by  the  provision 
supra,  to  deprive  the  husband  of  his  marital  rights  in  his  wife's 
I^roperty,  but  simply  to  postpone  his  right  to  the  use  of  it  until  his 
wife's  arrival  at  twenty-one  years  of  age,  and  then,  if  circum- 
stances justified  it,  to  furthf-r  postpone  his  right  to  thf  use  of  it 
by  providing  for  the  further  support  of  the  wife  out  of  the  estate 
upon  the  principle  of  an  equitable  settlement.  So  we  think  that 
the  action  of  the  circuit  court  in  appointing  a.  receiver  did  not 
affect  the  appellee's  marital  rights  t^i  the  money,  but  was  merely 
intended  to  postpone  his  right  to  the  use  of  it  until  his  wife 
should  arrive  at  the  age  of  twenty-one  years. 

As  to  the  proposition  that  the  appellee  waived  his  common  law 
rights  by  investing  the  money  in  the  land  there  are  two  negative 
answers':  First,  the  fact  thathe  invested  tiie  money  in  the  land, 
tlrstf  or  the  benefit  of  his  wife  during  her  life;  and,  second,  for  the 
benefit  of  her  cliildren  in  remainder,  negatives  the  idea  that  he 
intended  to  surrender  to"  his  wife  his  entire  interest  in  the 
money,  and  shows  tnat  he  intended,  out  of  his  interest,  to  give 
to  her  only  what  was  eciuivalent  to  a  life  estate  therein,  ant  I  to 
Kive  her  chikfren  the  remainder  interest  therein;  second,  the 
appellee  alleged  in  his  answer,  and  the  allegation  was  not  denied, 
that  it  was  not  the  intention  of  himself  or  of  his  wife  to  change  or 
alter  the  course  of  descent  l)y  so  investing  the  money. 

For  the  reasons  above  indicated  we  think  that  the  appellee  did 
not  waive  his  common  law  fights  to  the  money  except  to  the 
extent  of  investing  the  same  in  the  land  as  a  trift  to  his  wife  dur- 
ing her  life,  and  at  her  death  as  a  gift  in  remainder  to  her  chil- 
dren, and,  therefore,  he  inherited  the  land  from  his  infant  child. 

The  judgment  of  the  lower  court  is  affirmed. 


OOMMONWEALTH  v.  JARRELL. 

(Filed  November  19,  1887— Not  to  be  reported.) 

The  local  option  law  was  intended  to  exolusively  govern  the  sale  of  spiritu- 
ous, vinous  and  ninlt  liquors  In  every  district,  tjown  or  city  where  it  Is  put 
into  operation,  and.  therefore,  ns  to  every  such  district,  town  or  city  repeals 
spotiou  8  of  article  2.  chapter  Ki6,  General  Statutes,  which  confers  upon  dis- 
tillers the  privilege  of  sellinfic  at  their  residences  spirits  of  their  own  manu- 
facture in  quantities  not  less  than  a  quart,  not  to  be  drunk  on  the  premises. 

P.  W.  Hardin  and  J.  B.  Hannah  for  appellant. 

Appeal  from  Elliott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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A.  D.  Jarrell,  having  been  indicted  for  the  offen.se  of  unlawfully 
selling  Hpirituous  liquors  without  license  in  civil  district  No.  1, 
Elliott  county,  and  upon  the  trial  found,  by  the  verdict  of  the 
jury,  not  guilty,  the  Commonwealth  porsecutes  this  appeal. 

It  is  alleged  in  the  indictment  and  shown  that  the  offense 
charged  was  committed  after  an  election  had  been  held  and  a 
majority  of  the  legal  votes  of  that  district  cast  against  the  sale  of 
liquor  therein  in  pursuance  of  *'An  act  to  regulate  the  sale  of 
spirituous,  vinous  or  malt  liquors  in  this  ('Ommonwealth,''  known 
»s  the  local  option  law.  approved  May  26,  1874.  The  main  ques- 
tion in  this  case  is  whether  it  was  proper  to  give  the  following 
instruction:  *'Altliough  the  jury  may  believe  from  the  evi- 
dence *  *  *  that  the  defendant  sold  the  *  *  *  liquor  as  defined 
in  the  first  instruction,  yet  if  they  further  believe,  from  the 
evidence  that  the  defendant  was  a  distiller,  and  that  the  spirituous 
liquor  sokl  to  the  said  Click  was  of  his  own  manufacture  and  sold 
at  his  residence  in  quantity  not  less  than  a  quart,  and  the  same, 
or  no  part  thereof,  was  drank  upon  the  premises  where  sold,  then 
the  jury  will  find  the  defendant  not  guilty."  And  the  correctness 
of  that  instruction  depends  upon  whether  the  act  mentioned 
operated  to  repeal  section  t\,  Hrticle  2,  chapter  1()6.  General 
Statutes,  then  in  force,  which  is  as  follows:  "Distillers  of  ardent 
spirits  have  the  privilege  of  selling  at  their  residence  any  spirits 
of  their  own  manufacture  in  quantities  not  less  than  a  quart,  but 
not  to  be  drunk  on  the  premises."*' 

It  is  provided  by  the  local  option  law  that  after  the  entry  of  the 
certificate  of  the  examining  board  showing  that  an  election  had 
been  held  and  a  majority  of  the  legal  votes  cast  against  the  sale 
of  liquors,  it  shall  be  unlawful  for  any  person  to  sell  any  spiritu- 
ous, vinous  or  malt  liVjuors  in  any  district,  town  or  city  where  a 
majority  of  the  legal  votes  has  been  so  cast,  and  any  i)erson  who 
sells  such  liquors  in  said  district,  town  or  city  sJiall,  upon  con- 
viction, be  fined,  etc. 

.  The  seventh  section  is  as  follows:  *'The  provisions  of  this  act 
shall  not  apply  to  any  manufacturer  or  wholesale  dealer  who,  in 
good  faith  and  in  the  usual  course  of  trade,  sells  by  wholesale, 
nor  to  druggists  who  sell  for  medicinal  purposes  on  a  prescription 
made  and  signed  by  a  regular  practicing  physician,  but  no  phy- 
sician shall  make  cJr  sign  any  such  prescription  except  the  person 
for  whom  it  is  made  is  actually  sick  and  such  liquor  is  asbolutely 
required  as  medicine,  and  any  physician  who  mak^^s  or  signs  any 
prescription  for  such  liquors,  except  as  provided  for  in  this  act, 
shall  be  guilty  of  a  violation  of  the  act,  and  on  conviction  fined 
twenty-five  dollars  for  each  offense." 

Although  the  repeal,  by  implication,  of  pre-existing  statutes  is 
not  favored,  nevertheless  If  two  statutes  relate  to  the  same  subject- 
matter,  and  the  subseauent  one  is  plainly  intended  to  prescribe 
the  only  rule  that  shall  govern,  it  will  repeal  the  former. 

That  the  local  option  law  was  intended  to  exclusively  govern 
the  sale  of  spirituous,  vinous  and  malt  liquors  in  every  district, 
town  or  city  where  it  is  put  into  operation  is  made  manifest  by 
the  title  of  the  act,  the  full  and  conclusive  effect  given  by  it  to 
the* decision  of  a  majority  of  the  voters  against  the  sale,  and  by 
the  particular  reference  to  and  enumeration  of  those  excepti  d 
from  its  provisions.  And  as  the  only  classes  in  terms  excepted 
are  manufacturers  and  wholesale  dealers  who  sell  by  wholesale, 
and  druggists  who  sell  for  medicinal  purposes,  it  is  reasonably 
certain  no  others  were  intended  to  be.  For  the  exacting  condi^- 
tlon  put  upon  the  manufacturer  a.id  dealer  to  sell  only  in  good 
faith  and  in  the  usual  course  of  trade  by  wholesale,  and  upon  the 
druggists  to  sell  even  for  medicinal  purposes  only  upon  a  prescrip- 
tion made  by  a  regular  practicing  physician,  show  that  the  pur- 
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pose  was  to  prohibit  all  persons,  including  distillers,  selling  in 
such  district,  town  or  city,  liquor  by  retail  to  be  used  as  a. 
beverage. 

In  our  opinion  the  act  had  the  effect  to  repeal  section  8,  article^ 
2,  chapter  1()6,  General  Statutes,  as  to  every  district,  town  or  city 
where  it  has  been  or  may  be  put  into  operation  by  a  majority  of 
the  voters,  and  such  was  in  effect  the  decision  of  this  court  ia 
the  case  of  Hodge  v.  Commonwealth,  MS.  opinion.  May  28,  1882* 
(Ky.  Law  Rep.,  822.) 

It,  therefore,  follows  that  the  lower  court  erred  in  giving  the 
insturction  quoted,  and  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


BALLARD  v.  BALLARD. 

(Filed  October  26,  1887.) 

DlRtrlbution— The  widow  or  infant  child  or  children  of  an  intestate  are 
entitled  to  the  proi)erty  set  apart  to  them  by  the  sttitute  as  exempt  from  dis« 
tribution  and  sale  without  its  value  being  taken  into  account  or  charged  ta 
them  in  the  distribution  of  the  estate. 

C.  T.  Atkinson  for  appellant. 

Wm.  Johnson  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

**  Where  any  person  shall  die  intestate  as  to  his  personal  estatCv 
or  any  part'  thereof,  the  surplus,  after  payment  of  funeral 
expenses,  charges  of  administration  and  debts,  shall  pass  and  be 
destributed  among  the  same  persons  and  in  the  same  proportions 
to  whom  and  in  which  real  estate  is  directed  to  descend,  except 
as  follows: 

**Fourthly.  If  the  intestate  leaves  issue  his  widow  shall  have 
one-third  and  if  no  issue  one-half  of  such  surplus. 

"Fifthly.  The  following  list  of  articles  are  exempt  from  dis- 
tribution and  sale,  and  shall  be  set  apart  to  the  widow  or  infant 
child  or  children  by  the  appraisers  of  the  estate  of  an  intestate, 
to  wit:''  (Section  11,  chapter  31,  General  Statutes. )  The  property 
to  be  set  apart  by  the  appraisers  to  the  widow  or  infant  chi\d  or 
children  is  in  no  sense  a  part  of  the  surplus  of  the  intestate'a 
estate.  It  does  not  pass  to  the  administrator,  is  not  to  be  sold 
by  him  or  turned  over  by  him.  but  by  the  appraisers  separated 
from  the  other  poiperty  and  turned  over  to'  the  class  of  persona 
named  in  the  statute.  Not  being  a  i)art  of  the  surplus  fordistir^ 
butiun,  it  can  not  be  taken  into  account  in  ascertaining  the  amount 
of  the  surplus,  nor  as  to  how  the  surplus  is  to  be  distributed^ 
This  seems  quite  obvious  from  the  language  of  the  statute. 

This  meaning  is  made  more  obvious  when  we  read  the  old 
statute  which  provided  in    substance  that  the  exempted  property 


Digitized  by  VjOOQ IC 


BALLABD  V.  BALLARD.  575 

should,  in  certain  states  of  case,  be  charged  to  the  widow  in 
making  distribution.  The  omission  of  the  words  **and  vest'' 
tollowlng  the  words  "set  apart''  in  framing  the  present  statute  is 
not  signlfioant  nor  entitled  to  change  the  meaning.  It  is  admitted 
that  the  words  of  the  present  statute  vest  the  title  to  the  property 
as  completely  as  the  old  statute,  and,  therefore,  the  question  is 
now  no  more  an  open  one  than  it  was  before,  as  to  whether  the 
widow  talces  the  property.  But  the  question  is.  after  she  takes  it, 
shall  she  be  charged  with  it  because  it  is  set  apart  to  and  vests 
in  her? 

The  courts  in  construing  a  statute  may  consider  its  effect  if 
the  wolrds  do  not  clearly  express  the  legislative  intent,  but  if  they 
do  the  courts  can  not  change  the  words  and  give  the  statute  a 
different  meaning  from  that  manifestly  intended.  The  legislature 
has  the  power  to  provide  that  the  widow  and  infant  children  shall 
have  more  of  the  intestate's  property  than  the  adult  children  or 
heirs,  and  it  has  done  so.  Whether  this  discrimination  should 
only  be  applied  when  the  intestate  owned  no  property  except 
that  thought  to  be  necessary  to  prevent  want,  or  whether  this 
advantage  should  be  allowed  them  in  all  cases,  is  likewise  a 
subject  for  legislative  determination.  The  legislature  has,  as  we 
think,  verv  clearly  provided  that  the  widow  or  infant  child  or 
children  shall  have  the  property  set  apart  by  the  statute  without 
its  value  being  taken  into  account  or  charged  to  them  in  the  dls- 
iribution  of  the  estatfe. 

The  judgment  below,  being  in  accordance  with  the  principles 
of  this  opinion,  is  affirmed. 
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CITY  OF  LOUISVILLE  v.  ROBINSOX  &  CO. 

Filed  October  5,  1887.     Appeal  from  Louisville  Chancery  Court.    Opinion  of 
the  court  by  Judge  Ward,  reversing. 

1.  Taxation— Repeal  of  statutes— The  act  of  April  24,  1884,  ainendatoir  at 
the  charter  of  the  city  of  Louisville,  which  provides  tnat  "all  ttkxes  already 
levied  or  imposed  under  existing  laws,  ond  not  j'et  paid,  remain  payable  as 
if  this  act  had  not  iDeen  passed,"  saves  all  rights  which  the  city  then  had  to 
enforce  the  collection  of  back  taxes  unpaid,  whether  or  nut  they  had  then 
been  levied,  as  a  tax  is  imposed  when  the  power  to  collect  is  given  and  th& 
mode  of  assessment  provided. 

2.  Same— The  amendment  of  Aprils,  1882,  to  the  charter  of  the  city  of 
Louisville  authorized  ti»e  subsequent  assessment,  for  school  and  railroad  pur- 
poses, of  property  omitted  to  he  assessed  -at  the  time  provided  in  the  act. 

The  asse.'isment  of  a  stock  of  merchanuise  for  the  years  1882  and  1883  for 
school  and  railroad  purposes  wns  valid,  although  not  made  until  1885. 
L.  N.  Dembitz  for  appellant;  Lane  &  Burnett  for  appellees. 

CECIL  v.  GUNTHER,  &c. 

Filed  November  23,  1887.     Appeal  from  Daviess  Circuit  Court.     Oijinion  of 

the  court  by  Presiding  Judge  Bowden,  affirming. 

Landlord  and  tenant— Lien— March  1.  1882,  R.  leased  premises  to  F.  for 
five  years,  rent  payable  monthly.  June  19,  li>85,  F.  mortgaged  to  C.  person- 
alty then  on  the  premises,  and  which  i-emained  there  until  sold  in  this  action. 
F.  paid  the  rent  up  to  April  1,  1886.  C.  sued  August  9,  188rt,  to  enforce  his 
mortgage  lien.  August  10,  188H,  G.  sued  F.  to  recover  a  debt,  and  bad  an 
attachment  levied  on  the  unexpired  term,  and  also  on  the  mortgaged  jjer- 
sonalty.  August  18,  188f^,  R.  had  a  distress  warrant  levied  on  the  mortgaged 
personalty.  By  an  iigreed  order  all  of  the  property  was  sold  to  strangers  to 
the  proceedings.  The  court  adjudged  that  R.  had  a  superior  lien  on  the 
mortgaged  personalty  for  rent,  beginning  with  May  1,  1880,  to  the  end  of  the 
term;  that  G.  had  t%  prior  lien  on  the  proceeds  ot  the  unexpired  leasehold, 
and  that  C.  had  a  lien  on  the  personalty  subordinate  to  that  of  R.  That 
judgment  is  affirmed,  the  court  holding: 

1.  That  R. ,  the  landlord,  had  a  superior  lien  on  the  personalty  for  one 
year's  rent,  due  or  to  Ijecome  due,  but  not  to  include  rent  which  had  been 
due  for  more  than  120  days, 

2.  The  superiority  of  the  landlord's  lien  continued  as  long  as  the  property 
remained  on  the  premises  notwithstanding  the  mortgage. 

8.  G.  alone  had  a  Hen  on  the  unexpired  term,  and  was  entitled  to  be  satiB- 
fled  out  of  the  proceeds.  It  seems  that  under  the  consent  order  this  interest 
was  sold  free  of  claim  for  rent,  and  neither  R.  nor  G.  had  any  right  to  whioh 
C.  could -be  substitnted. 

John  H.  McHenry  for  appellant;  Weir,  Weir  &  Walker  and  R.  W.  Slack 
for  appellees.  • 

G WIN'S  ADM'R  v.  DUVALL. 

Filed  November  23,  1887.    Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Bowden,  affirming. 

1.  New  trial— The  verdict  was  returned  and  judgment  rendered  November 
19.  The  motion  for  a  new  trial  was  not  made  until  November  S3.  Held — 
That  motion  was  too  late. 
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^.  Appeals— As  the  pleadings  formed  aD  issue  suoh  that  if  the  plaintiff's 
5)ontention  was  sustained  by  evidenoe,  and  the  jury  was  properly  instructed, 
both  of  which  are  to  be  presumed,  he  was  entitled  to  the  verdict  rendered, 
^he  judgment  is  affirmed. 

Ira  Julian  for  appellant;  A.  Duvall  and  Thomas  B.  Forbes   for  appellee. 

CINCINNATI,    NEW    ORLEANS   &  TEXAS  PACIFIC  R.  R.  CO.  v. 

TRAVES. 

Piled  November  23,  1887.    Appeal  irom  Scott  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Bowden,  affirming. 

1.  In  an  action  against  a  railroad  company  for  the  killing  of  stook  by  its 
Dars  the  statute  creates  the  presumption  of  negligence,  but  the  uncontra- 
dicted and  unimpeached  testimony  of  suoh  employes  of  the  company  as  are 
presumed  to  know  the  facts,  showing  there  was  uo  negll&ence,  rebuts  the 
presumption,  and  leaves  the  burden  on  the  plaintiff  to  establish  it  as  a  fact. 

2.  Whether  the  statutory  presumption  is  or  is  not  rebutted  is  a  question  of 
law  for  the  court,  and  as  the  evidence  in  this  case  was  not  such  as  to  rebut 
the  preaumption  it  would  not  have  been  improper  for  the  court  to  have  so 
told  the  Jury,  and  that  the  only  question  for  them  was  to  fix  the  damages. 

J.  E.  Cantrill  and  C.  B.  Simrall  for  appellant;  Owens  &  Finnell  for  ap- 
pellee. 

KING  v.  SHAW. 

Filed  November  23,  1887.    Appeal  from  Harrison  Chancery  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirmin^^. 

Partnership— Lien  of  partner— While  each  partner  has  a  lien  upon  the  firm 
•assets  to  secure  not  only  the  payment  of  the  firm  debts,  but  also  any  final 
balance  in  bis  favor,  one  partner  may,  by  contract  with  the  other  partner, 
ib  the  absence  of  any  fraudulent  purpose,  destroy  this  lien. 

K.  and  S.,  who  had  been  partners  in  the  mercantile  business,  dissolved 
their  partnership,  it  being  agreed  that  S.  should  take  the  stock  of  goods  at 
the  invoice  price,  less  10  per  cent.,  and  E.  the  outstanding  claims  due  the 
firm  at  their  face  value,  less  25  per  cent.,  each  to  pay  one-half  the  debts  the 
firm  owed.  After  the  dissolution  S.  made  an  assignment  of  his  property, 
including  the  stook  of  goods,  and  K.  now  claims  that  he  has  a  lien  upon  the 
goods,  which  before  the  dissolution  belonged  to  the  firm,  for  the  payment  of 
the  firm  debts.  Held— That  the  agreement  between  the  parties  destroyed  the 
lien  which  K.  would  otherwise  have  had.  This  is  unlike  a  simple  agree- 
ment for  a  dissolution,  when  one  member  withdraws  from  the  firm. 

L.  M.  Martin  for  appellant;  A.  Perrin  for  appellee. 

BRANNIN,  BRAnY)  &  GLOVER  v.  TRENT,  «&c. 

Filed  November  23,^1817.    Appeal  from  Barren  Circuit   Court.    Opinion  of. 

the  court  by  Judge  Ward,  affirming. 

New  trial— Unavoidable  casualty— Summons  upon  a  petition  filed  in  the 
Barien  Circuit  Court  was  served  upon  the  defendants  in  Jefferson  county 
on  the  19th  of  February.  On  the  20th  of  February  they  wrote,  as  they  say, 
to  their  attorney  in  Monroe  county  *'to  know  what  the  action  meant,  and 
to  give  it  attention  at  once,  and  many  other  things  not  remembered."  The 
attorney  answered  their  letter  on  the  24th  of  February,  saying,  in  conclu- 
sion: **If,  after  you  receive  this  letter,  you  desire  me  to  go  to  Glasgow  and 
look  after  your  interest,  let  me  know,  and  I  will  do  so  immediately. "  This  let- 
ter appellants  say  they  answered  March  4.  Court  began  March  22,  and  judg- 
ment was  rendered  against  appellants  by  default  March  30.  After  their 
letter  of  March  4  appellants  took  no  steps  to  find  out  whether  it  was  re- 
ceived, although  they  had  been  notified  by  their  attorney  that  other  lette];'s 
they  had  wrltteh  had  never  been  received.  I'pon  an  application  for  a  new 
trial.  Held— That  these  facts  do  not  show  casualty  or  misfortune,  much  less 
unavoidable  casualty  or  misfortune. 

Dodd  &  Qrubbs  for  appellants;  Lewis  McQuown  for  appellees.    (^ ^-^^^^]r> 

January  1 ,  1888—4  ^9™^^^  by  v^OOg  le 
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Pl'THl'FF  V.  SKWARD8. 

Filed  Novenaber  23,  1887.    Appeal  from  Greenup  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Bastardy — Agreement  to  prevent  prosecution— A  voluntary  agreement 
by  the  mother  of  a  bastard  child  with  the  putative  father  for  a  contribution 
to  the  child's  support,  in  lieu  of  the  statutory  remedy  for  coercing  him,  i& 
valid,  and  will  be  enforced  against  the  father.  But  whether  the  agreement 
of  the  putative  father  to  pay  to  a  stranger  a  certain  sum  in  consideration  of 
his  succeeding  in  having  the  matter  "hushed  up"  is  valid  is  a  more  diflB- 
cult  question,  not  necessary  to  be  determined  in  this  case. 

2.  Same— Pleading— In  an  action  upon  a  note  the  defendant  in  his  answer 
alleges,  as  a  set-off,  these  facts:  That  pluintifi  informed  defendant  that  a 
woman,  naming  her,  who  had  given  birth  to  an  illegitimate  child,  which 
she  claimed  he  was  the  father  of,  was  threatening  to  swear  the  child  to  him. 
and  asked  the  defendant  if  he  could  not  have  the  matter  compromised  and 
husheil  up;  that  defendant  told  plaintiff  that  he  could  get  it  hushed  up  for 
$500:  that  thereupon,  the  girl  being  in  another  county,  plaintiff  gave  defend- 
ant ^5  to  cover  expenses,  and  was  to  paj*  the  remaining  $475  if  defendant 
succeeded  in  preventing  the  girl  from  coming  back  and  swearing  the  child 
to  the  plaintiff.     These  are  all  the  allegations  as  to  the  agreement. 

Held— That  the  answer  is  fatally  defective  in  that  it  does  not  allege  that 
the  plaintiff  agreed  to  pay  the  defendant  the  $500.  If  it  could  be  inferred 
that  he  was  to  pay  any  one.  the  inference  would  be  that  he  was  to  pay  the 
mother  rather  than  the  defendant.  Nor  is  it  alleged  that  defendant  agreed 
to  prevent  the  prosecution  for  $&  0.  The  averment  is  not  that  he  would  do 
it  for  that  sum.  but  that  he  thought  he  could  get  it  done  for  that  amount. 

8.  Pleading— It  is  not  sufficient  that  the  answer  states  facts  from  which  it 
might  be  argued  that  there  was  an  agreement.  Such  argument^ttive  plead- 
ing is  not  good. 

B.  F.  Bennett  for  appellant;  T.  H.  Paynter  for  api}ellee. 

MASON  &  CO.  v.  COLLINS. 

Filed  November  23,  1887.     Appeal  from  Kenton   Circuit  Court.     Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

A  collateral  undertaking  to  pay  the  pre-existing  debt  of  a  third  party  is 
not  binding  unless  based  upon  a  sufficient  consideration,  and  the  legal  pre- 
sumption does  not  arise  that  it  is  based  upon  a  sufficient  consideration,  as 
it  does  in  the  case  of  an  original  undertaking  in  writing. 

In  this  ca«e  the  letter  relied  on  as  a  guaranty  does  not  import  a  considera- 
tion, and  the  transactions  between  the  parties  preceding  the  letter  do  not 
show  a  consideration. 

Hallam  &  Myers  for  appellants;  E.  G.  Chapin  and  Collins  &  Fenleyfor  ap- 
pellee. 

BERGMAN  v.   VANCE. 

Filed  November  23,  1887.    Appeal  from  Louisville  Chancery  Court.    OpinloQ 
of  the  court  by  Judge  Ward,  I'eversing. 

1.  Usury- When  an  agreement  is  made,  either  directly  or  indirectly,   for 
•  the  payment  of  a  greater  rate  of  interest  than  6  per  cent,  for  forbearance, 

the  contract  is  void  for  all  that  was  to  be  paid  in  excess  of  that  rate,  what- 
ever may  have  been  the  reason  of  the  parties  for  entering  into  snob  a  con- 
tract. 

2.  Same— The  refusal  of  the  debtor  to  pay  more  than  the  legal  rate  of  In- 
terest, although  he  may  have  contracted  so  to  do,  does  not  work  a  forfeit- 
ure of  his  right  to  the  purchased  indulgence. 

8.  Same — Vendor  and  vendee— A  vendee,  in  possession  under  a  deed  of  gen- 
eral warranty,  discovering  that  his  title  was  defective,  In  that  Mrs.  W.  had 
an  inchoAte  right  of  dower  in  the  land,  informed  the  vendor,  and  thereupon 
they  entered  into  an  agreement  whereby  the  vendor  bound  himself  not  to^^ 
enforce  the  payment  of  an  interest -bearing  note  for  the  unpaid  balance' of 
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the  purobase  money,  and  not  to  receive  any  more  interest  on  tbe  note;  and 
in  case  Mrs.  W.  should  become  a  widow  and  enforce  ber  dower  right  tbf>. 
vendor  aficreed  to  make  i;ood  to  the  vendee,  bi8  heirs  and  assigns^  any  equi- 
table loss  or  damage*  he  or  they  might  sustain  by  reason  thereof,  the  >rende» 
to  bold  the  note  as  collateral  security  against  such  loss  or  damage :  and  in 
consideration  of  this  agreement  the  vendee  bound  himself  to  pay  to  the  ven- 
dor a  certain  sum  eyery  six  months  until  the  time  Mrs.  W.  should  enforce 
ber  dower  right  or  should  die,  the  sum  agreed  to  be  paid  being  in  excess  of 
the  legal  rat-e  of  interest.  The  dower  claim  was  afterward  released,  and 
thereafter  this  suit  was  instituted  to  enforce  the  collection  of  the  note  and 
interest  from  the  time  the  dower  was  released,  and  to  recover  the  sums 
named  in  the  contract.  Held— That  the  recited  contract  was  for  forbearance^ 
and  that  the  sum  agreed  to  be  paid  therefor,  being  in  excess  of  6  per  cent.v 
was  usurious.  Therefore,  the  defendant  is  entitled  to  credit  on  the  note  for 
the  sums  actually  paid.  The  agreement  of  the  vendor  to  make  good  to  the 
vendee  any  equitable  loss  or  damage  he  might  sustain  by  reason  of  the  en- 
forcement of  the  dower  right  was  not  a  sufficient  consideration  for  the  agree- 
ment to  pay  the  sums  named  in  the  contract,  as  nothing  is  included  under 
the  description  of  ''equitable  loss  or  damage"  that  would  not  be  considered 
as  damages  to  be  recovered  under  the  covenant  of  warranty  in  the  deed. 

4.  Vendor  and  vendee— As  the  facts  show  that  the  vendor  impliedly  con- 
sented that  the  dower  claim  should  be  purchased  by  the  vendee  and  the 
amount  paid  therefor  credited  on  the  purchase  money,  and  that  he  consented 
to  give  the  credit  claimed  after  the  dower  had  been  purchased,  the  vendee  is 
entitled  to  credit  by  the  sum  which  it  cost  him  to  have  it  released. 

James  S.  Pirtle  and  R.  T.  Colston  for  appellant;  Goodloe  &  Roberts  for 
appellee. 

PEASLEP:  GAULBERT  CO.  v.  MOORE,  BREMAKER  &  CO. 

Filed  November  23,  1887.     Appeal  from  Christian  Circuit  Court.     Opinion 
of  the  court  by  Judge  Ward,  reversing. 

1.  Transfer  of  suits— The  circuit  court  ordered  a  suit  pending  in  the  quar- 
terly court  to  be  transferred  to  the  circuit  court  and  heard  with  a  suit  there 
pending,  the  two  suits  involving  a  contest  between  attaching  creditors  as  to 
priority  of  lien  upon  the  same  fund.  After  the  order  was  made  the  judge  of 
the  quarterly  court  made  an  order  striking  the  case  in  that  court  from  the 
docket.  Held—That  this  was  the  proper  order  to  make  under  the  clpeum- 
stances,  but  even  if  not,  the  circuit  court  had  already  by  its  order  acquired 
jurisdiction  of  the  quarterly  court  case,  which  could  not  be  defeated  by  any 
order  made  in  the  quarterly  court. 

2.  Qarnishment— An  attaching  creditor  whose  attachment  was  issued  and 
levied  prior  to  the  amendment  of  May  15,  1886,  to  subsection  3  of  section  203 
of  the  Code,  acquired  no  lien  as  against  other  attaching  creditors  as  to  a 
debt  due  by  a  garnishee,  there  being  no  notice  to  the  garnishee  of  the  par- 
ticular debt  sought  to  be  subjected.  A  notice  that  the  purpose  of  the  suit 
was  to  attach  any  debt  was  not  sufficient. 

Joe  MoCarroll  for  appellant;  John  Phelps  for  appellees. 
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FLANNARV  v.  UTLEY,  &c. 
(Filed  March  8,  1887— Not  to  be  reported.) 

1.  A  surety's  right  of  sabrogatioD  is  confined  to  the  rights  and  seourltles 
of  the  contract  for  which  he  was  surety. 

2.  Same— Vendor's  lien— If  a  surety  for  the  price  of  land  is  made  re- 
sponsible, the  chancellor  will  give  him  the  benefit  of  the  lien  of  the  vendor; 
but  this  doctrine  can  not  be  extended  so  as  to  embrace  this  case. 

A  wife,  in  order  to  pay  off  a  vendor's  lien  upon  land  which  she  had  pur- 
chased, applied  to  her  husband  for  money  which  she  had  loaned  to  him,  but 
which  had  vested  in  him  absolutely  by  virtue  of  the  marital  relation.  The 
husband  borrowed  the  amount  asked  for,  executing  his  note  therefor  with 
personal  security,  and  paid  it  to  the  wife,  and  with  it  she  discharged  the 
lien.  The  husband's  Rureties,  having  paid  the  note  upon  which  they  were 
bound,  seek  to  be  substituted  to  the  vendor's  lien  upon  the  wife's  land. 
Held— That  the  laud  can  not  be  subjected  to  the  claim  of  the  sureties. 

Bennett  &  Blue  for  appellant. 

J.  C.  Hodge  and  W.  D.  Greer  fur  appellees. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 
• 

The  appellee,  Sarah  M.  I^tley,  with  money  derived  from  the 
sale  of  her  slave,  purchased  a  tract  of  land  in  Union  county, 
which  was  conveyed  to  her  as  her  general  estate.  She  sold  it  in 
1869,  and  thereafter,  but  during  the  same  year,  purchased  the 
land  in  contest,  of  one  Oreer,  and  it  was  conveyed  to  iier  as  her 
general  estate.  She  used  a  part  of  the  money  arising  from  the 
sale  of  the  Union  county  land  in  part  payment  for  the  land  last 
purchased,  and  loaned  the  balance  of  it  to  her  husband.  M.  H. 
Utley,  but  no  writing  was  executed  therefor,  and  the  riglit  to  it, 
by  virtue  of  his  marital  relation,  vested  absolutely  in  him.  The 
remainder  of  the  Career  purcliase  money,  and  which  was  a  lien 
upon  the  land,  becmning  due,  and  the  creditor  demanding  it, 
Mrs.  Utley,  in  order  to  pay  it,  applied  to  her  husband  for  what 
she  considered  he  owed  her.  He  not  having  it,  borrowed  $400  of 
one    Hitchcock,    on    September   24,    1872,   for    wliich    a    note    was 
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executed  by  him  as  principal,  and  by  the  appellants,  Flannary 
and  Barnes,  as  his  sureties.  They  claim  that  they  borrowed  the 
money  and  then  loaned  it  to  M.  H.  Utley.  One  of  them  says,  in 
substance,  that  he  borrowed  it,  and  that  the  other  became  his 
surety.  It  was,  however,  paid  off  by  them  equally,  and  the 
weight  of  the  evidence  shows  that  the  loan  was  to  Utley. 

In  our  opinion,  however,  it  also  shows  that  the  latter  then  rep- 
resented to  them  that  the  money 'was  to  be  used  in  discharging 
the  lien  upon  the  land.  Also  that  it  belonged  to  him;  that  the 
title  was  perfect,  and  that  he  would  secure  them  from  liability 
vas  his  sureties  by  giving  them  a  mortgage  upon  the  land.  Of  afl 
this,  however,  the  wife  was  ignorant.  In  fact  she  had  nothing 
whatever. to  do  w^ith  the  loan. 

Her  husband  gave  her  the  money  thus  obtained,  and  she  paid 
it  over  to  the  holder  of  the  Greer  lien.  Her  husband  failing  to 
pay  the  Hitchcock  note,  one  Johnson,  to  whom  it  had  been  as- 
signed, brought  suit  upon  it,  and  the  sureties  were  compelled  to 
pay  the  judgment,  which  was  obtained  against  them  and  Utley, 
and  which  was  thereupon  assigned  to  them. 

On  January  17,  1876,  they  procured  from  Utley  and  his  wife  a 
note  for  the  sum  so  paid  and  the  interest  which  had  accrued 
iipon  it,  and  a  mortgage  to  secure  its  payment  upon  a  part  of  the 
Oreer  land. 

Subsequently  they  brouglit  suit  to  enforce  it.  Mrs.  Utley  re- 
sisted it,  upon  the  ground  that  the  mortgage  had  been  extorted 
from  her  by  threats,  and  had  neither  been  properly  acknowledged 
nor  certified. 

After  elaborate  preparation  the  suit  was  dismissed  without 
prejudice,  upon  the  motion  of  the  plaintiffs  as  against  Mrs. 
Utley,  and  so  far  as  it  sought  an  enforcement  of  the  mortgage, 
but  a  personal  judgment  was  rendered  against  her  husband  for 
tlie  debt. 

The  appellants,  on  January  8,  1882,  brought  tliis  action,  claim- 
ing the  richt  of  substitution  as  to  the  Greer  lien,  and  asking  that 
it  be  enforced  for  the  payment  of  their  debt.  The  hardsnip  of 
the  case  as  to  them,  and  the  morality  of  their  claim,  entitles  it 
to  a  patient  and  kind  consideration. 

It  is  the  result  of  kindness  upon  their  part  towards  M.  H. 
Utley  as  their  preacher.  A  regard  for  his  sacred  calling,  and  the 
rule,  *' whatever  ye  would  that  men  should  do  to  you,  do  ye  even 
so  to  them,''  should  prompt  iiim  to  right  what  is  beyond  ques- 
tion a  wrong,  and  whicli  is  the  result  of  his  conduct.  These  con- 
t^iderations,  however,  must  not  lead  the  court  away  from  the 
law.  Subrogation  is  a  creature  of  equity,  born  of  tlie  civil  law. 
Its  object  is  to  secure  essential  justice  without  regard  to  form. 
Being  of  purely  equitable  origin,  it  is  ah^ays  controlled  by  equi- 
table* principle's,  and,  as  between  a  principal  and  his  sureties,  has 
been  apiilicd  much  more  extensively  in  American  than  in  English 
jurisp'Udence.  We  do  not  jnean  to  say,  however,  that  its  appli- 
cation i-ri  controlled  alone  by  the  chancellor's  conception  of  right. 

The  doctrine  can  not  he  applied  in  favor  of  one  who  officiously, 
or  as  a  volunteer,  pays  the  debt  of  another  for  which  neither  he 
nor  his  property  is  liable,  and  which  he  is  under  no  obligation  to 
pay,  nor  is  it  allowable  where  it  will  work  injustice  to  the  rights 
of 'otl)ers. 

In  the  case  of  a  surety,  as  his  liability  is  limited  to  the  express 
terms  of  liis  contract,  so  his  right  of  sul)rogation  is  confined  to 
the  rights  and  securities  of  the  contract  for  which  he  was  surety. 

It  is  well  settled  in  this  State  that  a  surety  who  pays  the  debt 
of  his  principal  has  a  right  to  be  substituted   to  all  the  liens  and 
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securities  to  which  the  creditor  was  entitled.     (Rice  v.  Downey, 
12  B.  M.,  46;  Haveus  v.  Foudry,  4  Met.,  248.) 

If  a  surety  for  the  price  of  land  is  made  responsible,  the  chan- 
<3«llor  will  give  him  the  benefit  of  the  lien  of  the  vendor.  (Burk 
V.  Chrisman,  3  Ben.  Monroe,  50.) 

But  this  doctrine  must  be  extended  in  order  to  embrace  the 
case  in  hand.  The  appellants  were  not  liable  for  the  Greer  debt, 
^hey  did  not  pay  It.  They  were  bound  only  to  Hitchcock,  and 
as  the  sureties  of  M.  H.  Utley.  They  paid  his  debt.  The  wife 
was  not  a  party  to  the  transaction,  and  she  held  the  title  to  the 
land. 

Hitchcock,  or  the  assignee  of  his  note,  had  no  lien  upon  it. 
There  was  no  agreement,  even  with  the  husband,  that  he  or  the 
sureties  should  be  substituted  to  the  vendor's  lien.  The  land 
was  in  no  way  a  security  for  the  contract  to  which  the  sureties 
w^ere  parties,  and  they  can  only  be  subrogated  to  such  rights  as 
attached  to  it. 

It  is  urged  with  force  that  the  Greer  lien  existed;  that  the  land 
was  liable  for  it;  that  the  husband  was,  in  law,  th*j  agent  of  the 
wife  to  procure  its  removal;  that  if  the  land  is  now  subjected  to 
this  claim  the  wife's  interests  are  not  hurt,  as  the  lancf  was,  in 
»ny  event,  liable  for  the  purchase  money,  and  that  as  the  money 
borrowed  discharged  it,  and  is,  therfore,  invested  in  and  trace- 
able to  the  land,  it  should  be  subjected  to  the  claim  of  the 
sureties. 

Waiving  the  question  whether  a  husband  is  so  far  the  agent  of 
the  wife  that  where  he,  without  her  knowledge  or  consent,  and 
upon  fraudulent  representations  made  without  her  knowledge, 
■obtains  money  by  way  of  loan  to  pay  for  land  to  which  she 
already  has  the  title,  whether  the  loaner  may,  by  reason  of  the 
fraud  and  the  fact  that  the  money  was  so  used,  look  to  the  land 
for  repayment,  yet  in  this  instance  Hitchcock  loaned  the  money 
to  Utley  by  reason  of  his  giving  the  personal  security  for  its  re- 
ipayment.  He  was  entitled  to  no  equitable  lion  upon  the  land. 
None  attached  to  the  contract  in  !)is  favor,  and  hence  none  ac- 
<;rued  to  the  sureties  by  way  of  subrogation  when  they  paid  the 
debt. 

To  so  hold  would,  in  our  opinion,  be  extending  tlie  doctrine  of 
subrogation  unwarrantably,  and  would  as  often  result  In  wrong 
as  right. 

Mr.  Bisham  savs  that  subrogatioii  is  the  equity  by  which  one 
who  is  secondarily  liable  for  a  debt  and  has  paid  it,  is  put  in  the 
place  of  the  creditor  so  as  to.  make  use  of  all  the  securities  and 
remedies  possessed  by  the  creditor. 

The  appellants  were  not  secondarily  or  at  all  liable  for  the 
Oreer  debt.  They  merely,  as  a  matter  of  favor,  became  the  sure- 
ties of  the  husband  to  another  party  for  borrowed  money.  They 
were  mere  volunteers. 

In  the  case  of  Reid,  &c.  v.  Jackson,  6  Ky.  Law  Rep.,  743,  it 
was  held  that  one  who  loans  money  with  which  to  pay  off  a 
vendor's  lien  is  not  tliereby  substituted  to  the  rights  of  the  ven- 
dor, and  does  not  acquire  a  lien,  and  tliat,  therefore,  the  sureties 
-of  the  vendee,  in  the  note  executed  for  the  money  borrowed  for 
this  purpose,  do  not  acquire  a  lien  by  substitution  to  the  rights  of 
the  obligee,  he  having  none  hims«>lf 

It  is  said  in  Sheldon  on  Subrogation,  section  243: 

"The  mere  loaningof  money  to  a  judgment  debtor  to  be  applied 
by  him  in  part  satisfaction  of  a  judgment  which  was  a  lien  upon 
his  real  estate,  does  not  subrogate  the  lender  in  whole  or  in  part 
to  the  lien,  even  though  it  was  understood  between  the  parties 
to  the  transaction  that  it  would  have  that  effect.  The  lender  of 
money  which  is  applied  by  the  borrower  in  part  payment  of  the 
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purchase  money  of  land,  is  not  thereby  subrogated  to  the  ven- 
dor's lien  upon  the  land/' 

It  is  said,  however,  that  the  husband,  in  this  instance,  has  sa 
much  money  in  the  land;  that  he  has  that  much  interest  in  it,fand 
that  his  creditor  can,  therefore,  to  that  extent,  subject  it.  Wbeu 
the  claim  of  the  appellants,  however,  arose,  the  land  had  been, 
conveyed  to  the  wife.  It  was  her  homestaed,  and  worth  less  than 
a  $1,000.  She  has  occupied  it  as  such  since  about  October,  1869s 
and  there  being  no  lien  upon  it  in  favor  of  the  sureties  by  way  of 
subrogation  to  the  Greer  lien,  we  fail  to  see  how  it  can  be  sub-^ 
jected  to  their  claim. 

Judgment  affirmed. 

Judge  Pryor  dissenting. 

Judge  Bennett  not  sitting. 

Chief  Justice  Pryor  delivered  the  following  dissenting  opin- 
ion: 

I  dissent  from  this  opinion  for  the  following  reasons: 

The  husband,  representing  that  he  was  the  owner  of  the  landv 
induced  these  parties  to  raise  for  him  money  to  discharge  a  Ilea 
upon  the  land,  promising  to  secure  them  in  their  liability  by  a. 
mortgage  on  the  premises.  It  turned  out  that  the  land  belonged 
to  the  wife.  The  husband  gave  her  the  money  that  he  ol^tained 
by  the  aid  of  the  appellants,  and  she  discharged  the  lien  with  it. 
She  now  claims  that  the  husband  owed  her,  and  denies  the  right 
of  the  sureties  to  subject  the  land. 

The  husband  was  jt)intly  liable  with  the  wife  on  the  lien  note- 
that  was  paid  off.  The  sureties  should  be  substituted  to  the- 
lien.  The  land  should  be  subjected,  because  the  money  of  the 
husband  was  invested  in  it.     It  was  a  fraud  on  the  creditors. 

To  a  petition  for  rehearing  Judge  Holt  delivered  the  following^ 
response  of  the  court,  December  6,  1887: 

We  have  again  carefully  considered  this  case  upon  the  petition 
for  a  rehearing,  and  with  our  feelings  strongly  enlisted  for  the 
appellants. 

It  is  this:  A  obtains  money  arising  from  the  sale  of  his  wlfe'a 
property,  promising  to  repay  it  to  her.  To  do  so  he  borrows  it 
from  B,'  procuring  C  and  I)  to  become  his  sureties  on  the  note  to 
B  by  falsely  representing  to  them  that  the  title  to  the  land  upon 
which  he  lives  is  in  him  and  unencumbered,  and  promising  ta 
mortgage  it  to  them  as  indemnity,  when,  in  fact,  it  is  deeded  to 
the  wife.  She  is  no  party  to  the  loan  transaction.  The  husband 
pays  the  money  thus  obtained  to  her,  and  with  it  she  discharsea. 
a  purchase  money  lien  on  her  homestead  due  to  E.  The  sure- 
ties, C  and  r>,  having  been  compelled  to  pay  the  note  to  B,  now 
clain)  the  right  to  be  subrogated  to  the  purchase  money  Hen 
formerly  held  by  E. 

Manifestly,  this  is  not  allowable.  The  sureties  (the  appellants) 
were  in  no  \vay  liable  for  E's  (Greer's)  debt,  and  there  never 
was  any  ageement  upon  the  part  of  the  wife  (Mrs.  lUley),  or 
even  by  her  husband,  with  either  them  or  B  (Hitchcock ),*froin 
whom  the  money  was  borrowed,  as  to  the  (ireer  debt.  We  have 
been  referred  to  no  authority,  and  have  been  able  to  find  none 
extending  the  doctrine  of  subrogation  so  far.  The  courts  in  thla 
country  .  ave  applied  it  more  generally  than  in  England,  but 
even  as  in  use  here  we  can  not  grant  the  prayer  of  the  sureties. 

Thus  the  surety,  who  pays  the  debt  of  his  principal,  may  ia 
eciuity  be   substituted    to   all   the    liens   and  equities  held  by  the- 
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creditor.  If  a  surety  for  the  price  of  land  is  made  to  pay  it,  he 
tsan  obtain  the  benefit  of  the  vendor's  lien. 

In  Crlppen  v.  Chappol,  35  Kansas,  495,  it  was  held  that  where 
li  person  pays  a  mortgage  debt  at  the  instance  of  the  debtor, 
"With  the  agreement  that  the  payer  shall  have  a  mortgage  lien 
upon  the  real  estate  then  under  mortgage,  and  a  new  mortgage 
Is  given,  but  for  some  reason  is  void,  he  is  entitled  to  be  subro- 
:gated  to  the  rights  of  the  original  creditor. 

In  the  case  now  before  us,  however,  the  creditor,  whose  debt 
>«ras  discharged  by  the  appellants,  had  no  lien. 

Subrogation  is  but  an  equitable  assignment.  In  our  opinion 
the  existence  of  a  contract  is  not  necessary  to  the  right.  It  may 
arise  from  the  circumstances  of  tlie  case.  It  is  an  invention  of 
equity,  founded  upon  natural  justice,  and  to  be  exercised  for  the 
protection  of  the  innocent. 

The  assignee  under  it  acquires,  however,  no  rights,  liens  or 
equities,  save  those  heretofore  held  by  the  creditor,  whose  debt 
he  discharges. 

No  lien,  equitable  or  otherwise,  attached  to  the  Hitchcock 
tiebt.  Neither  he,  nor  the  party  to  whom  he  had  assigned  it,  had 
any.  The  loan  was  made  upon  the  faith  of  the  personal  security. 
"When  paid  by  the  sureties  they  merely  stepped  into  the  shoes  of 
the  creditor,  and  he  having  no  lien  none  could  pass  to  them  by 
BUbrogation. 

We  are  at  a  loss  to  see  upon  what  ground  the  wife's  homestead 
55an  be  subjected  to  tiie  payment  of  this  claim,  if  the  sureties  are 
not  entitled  to  be  substituted  to  the  Greer  lien.  Two  portions  of 
the  land  have  been  sold,  one  bv  Mrs.  Utley  and  another  under 
»  superior  lien.  If  the  assertec^  equity  of  the  appellants  could 
be  upheld,  certainly  these  portions  have  passed  beyond  its  reach. 

The  remainder  of  it  is  occupied  by  her  as  a  homestead.  It  is 
worth  less  than  $1,000,  and  if  the  appellants  have  no  lien  upon  it, 
how  are  they  to  subject  it  to  their  claim  against  the  husband? 
If  it  can  be  said  that  lie  has  an  interest  in  it  equal  to  the  money 
thus  paid,  although  the  wife  was  equitably  entitled  to  it,  and  had 
the  title,  yet,  in  the  absence  of  any  lien,  tlie  homestead  right 
stands  in  the  way  of  its  subjection.  It  is  urged,  however,  that 
the  false  representations  made  by  the  husband  to  tlie  sureties  to 
Induce  them  to  become  such,  rendered  the  transaction  a  fraud- 
ulent one,  and  that,  hence,  the  money  can  be  followed  as  a  trust 
fund  tnto  the  land. 

The  rights  of  a  surety,  however,  are  confined  to  those  growing 
t)ut  of  his  contract.  The  Hitchcock  debt  was  a  valid  one.  The 
appellants  voluntarily  bound  themselves  for  it  as  sureties.  The 
■deed  to  Mrs.  Utley  was  then  of  record.  They  had  a  right  to  rely 
upon  the  fraudulent  representations  of  the  husband  so  far  as  he 
"Was  concerned,  but  not  as  to  others  when  their  interests  are  to 
he  affected,  and  who  were  not  parties  to  them.  Compassion  for 
the -sureties  must  not  cause  us  to  forget  that  the  wife  has  done 
nothing  to  put  her  without  the  pale  of  equitable  consideration. 
We  are  dealing  with  her  property,  and  not  with  that  of  the  hus- 
band. She  is  equally  innocent  with  the  appellants.  Her  equity 
must  not  be  forgotten.  She  let  her  husband  have  a  part  of  the 
proceeds  of  a  sale  of  her  property,  relying  in  good  faith,  so  far 
as  this  record  shows,  upon  his  promise  to  repay  it  to  her.  He 
clid  BO,  without  any  knowledge  upon  her  part  as  to  how  he  had 
obtained  it,  and  with  it  she  discharged  the  lien  upon  her  home 
for  the  balance  of  the  purchase  money.  Under  these  circum- 
Btances  the  hand  of  justice,  under  the  plea  of  subrogation,  should 
not  reach  forth  and  deprive  her  of  it.    The  sureties  were  equitably 
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entitled  to  any  Hen  or  equity  held  by  the  creditor  for  the  security 
of  the  debt  they  paid,  but  the  right  does  not  and  ought  not  to 
extend  so  far  as  to  give  them  a  right  to  a  lien  in  noway  attached 
to  it,  and  as  to  which  there  was  no  agreement,  and  the  enforce- 
ment of  which  would  injure  one  equally  innnocent  with  them- 
selves, and  who  was  in  no  way  a  party  to  the  transaction  by 
which  they  were  involved.  If  so,  it  would  no  longer  be  pro- 
motive of  natural  justice. 
The  petition  for  a  rehearing  is  overruled. 


BRADFORD  v.  WALKER. 

(Filed  November  5,  1887 — Not  to  be  reported.) 

At  a  Rftle  of  land  for  State  taxes  the  sheriff  became  the  pnrohaser  for  th» 
State.  The  land  was  afterward  sold  for  oounty  taxes,  and  appellant,  beoom- 
ing  the  purchaser,  paid  off  the  State's  taxes  to  the  auditors'  agent,  and  re- 
oelved  a  deed  for  the  land  from  the  collector  of  county  taxes.  Held— That 
the  sale  for  county  taxes  passed  no  title,  as  the  State  was  the  prior  purchaser. 
The  statute  allows  the  owner  to  redeem  within  two  years,  but  not  a  strang^^ 

C.  H.  Lee  for  appellant. 

O'Hara  &  Bryan  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee,  Walker,  sold  to  Trainer  a  tract  of  one  hundred 
and  fifty  acres  of  land  in  the  county  of  Pendleton,  and  executec) 
his  bond  for  title.  Trainer  took  possession  and  listed  the  land 
in  his  name  for  taxation,  but  failing  to  comply  with  the  terms  of 
his  purchase,  surrendered  his  bond  or  all  claim  to  the  land  to  his 
vendor,  Walker.  The  taxes  due  the  State  amounted  to  $16,  and 
not  being  paid,  the  land  was  sold  to  pay  these  taxes,  and  the 
sheriff,  no  one  else  bidding,  became  the  purchaser  for  the  State 
as  authorized  by  section  16  of  article  ft,  chapter  92,  General  Stat- 
utes (new  ed.)  There  seems  to  have  been  no  redemption  of  thia 
land  by  Walker  and  after  the  State  had  purchased  it,  the  land 
was  sold  for  county  taxes,  amounting  to  $27,  and  purchased  by 
Bradford,  and  the  latter  paying  off  the  State  tax  to  the  agent 
obtained  a  deed  from  Clark,  the  collector  of  county  laxes  for 
Pendleton  county,  for  the  land  in  controversy.  Clark  had  no  title 
to  the  land  either  in  his  own  right  or  by  virtue  of  the  sale  made  to 
Bradford.  The  land  had  been  sold  to  the  State,  and  the  redemp- 
tion authorized  by  the  statute  in  such  cases  permits  the  owner 
of  the  land  to  redeem  within  two  years,  but  not  a  stranger.  (Sec- 
tion 10,  article  9,  chapter  92,  General  Statutes.) 

If  the  time  for  redemption  expired,  there  is  nothing  in  the 
record  showing  a  sale  by  the  auditor  by  which  the  State  was 
divested  of  title.  The  sale  for  county  taxes  passed  no  title,  aa 
the  State  was  the  prior  purchaser. 

Judgment  affirmed. 
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NEWSOM  &  HAMBLETON  v.  KURTZ  &  MILLER. 

(Filed  November  8,  1887.) 

1.  A  lien  aoquired  by  the  UDrecorded  asalgDmeDt  of  a  deed  is  not  good  as 
agalDst  a  purchaser  without  uotice. 

9.  Ad  ezeoutlon  cao  not  be  levied  upon  a  mere  equitable  interest  in  land. 
The  execution  defendant  must  bold  the  land  by  legal  title  in  order  to  au- 
thorize the  levy  of  the  execution  upon  it. 

8.  An  unrecorded  deed  passes  the  lesal  title  as  between  the  parties  to  th» 
deed,  and  the  interest  of  the  grantee  may  be  levied  on  and  sold  under  execu- 
tion. 

N.  McC.  Mercer  and  D.  R.  Murray  for  appellants. 

Kinchbloe  &  Esliridge  for  appellees. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bannett. 

The  lot  of  ground.  No.  9,  in  the  town  of  Cloverport,  Breckin- 
ridge county.  Ky.,  is  claimed  by  the  appellants  by  virtue  of  a. 
purchase  from  E.  Fisher.  On  the  other  had,  the  appellees  claim 
It  by  virtue  of  a  purchase  at  execution  sale,  as  the  property  of 
E.  Fisher. 

The  acts  relied  on  by  the  appellants  as  the  foundation  of  their 
title  are  as  follows:  LaHert  and  wife  by  deed  dated  the  15th  day 
of  August,  1869,  sold  this  lot  of  ground  to  E.  Fisher.  This  deed 
was  acknowledged  by  LaHart  and  wife  on  the  2l8t  day  of  Sep- 
temben  1869,  but  it  was  not  put  to  record  until  the  8th  day  of 
April,  1878. 

On  the  15th  dav  of  May,  1869,  E.  Fisher,  by  a  written  endorse- 
ment on  the  back  of  this  deed,  assigned  it  to  the  appellants  to- 
Indemnify  them  against  loss  by  reason  of  their  becoming  bound 
for  him  as  his  sureties.  This  assignment  was  neither  aoknowl-^ 
edged  by  E.  Fisher  nor  put  to  record. 

On  the  22d  day  of  February,  1878,  E.  Fisher  acknowledged  a. 
deed,  dated  the  15th  day  of  Nfay,  1869,  which  conveyed  to  the 
appellants  this  lot  of  ground,  and  the  deed  was  put  to  record  on 
the  8th  day  of  April,  1878. 

Quite  a  number  of  executions  were  issued  from   the   Breckin-^ 
ridge  Circuit  Court  against  E.  Fisher.     One  of   these.  Flake's, 
was  certainly  levied   upon  the  lot  of  ground   in   controversy,  for 
the  sheriff's  return  shows  this  fact. 

It  is  to  be  presumed  that  two  of  the  other  executions  were  also 
levied  upon  the  same  piece  of  property,  for  tiie  sheriff's  return 
on  the  Flake  execution  shows  that  it  was  levied,  subject  to  a.' 
levy  under  these  two  executions.  These  two  executions  were  not 
made  exhibits,  because  they  had  been  lost  or  misplaced.  The 
other  executions  were  not  levied  upon  this  piece  of  property.  On 
the  16th  day  of  January,  1872,  the  lot  of  ground  in  controversy, 
and  the  other  property  levied  on,  were  sold  at  one  sale  to  satisfy^ 
these  executions,  and  the  appellee.  Miller,  became  the  purchaser 
of  all  the  property.  E.  Fisher  having  failed  to  redeem  the  prop- 
erty within  the  time  allowed  by  law,  the  sheriff,  on  the  24th  of  . 
June,  1873,  deeded  the  same  to  the  appellee,  Miller,  and  he  there- 
after deeded  the  lot  in  controversy  to  the  appellee,  Kurtz. 

It  is  clear  tliat  one  of  these  executions  was  levied  on  the  prop- 
erty in  controversy,  and  it  is  reasonably  certain  that  two  other 
executions  were  levied  upon  it.  This  was  sufficient  to  authorize 
the  sale  of  it,  and  the  records,  together  with  the  proof,  aliunde, 
show  conclusively  that  this  lot  of  ground  was  sold  by  tlie>sherif5 
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at  the  sale  under  these  executions,  and  that  he  conveyed  the 
same  to  the  appellee,  Miller. 

It  is  also  clear,  from  the  proof  in  the  cause,  that  the  appellee^ 
Miller,  was  a  purchaser  of  this  property  without  notice  of  the 
appellant's  lien,  which  they  acquired  on  the  property,  by  reason 
of  the  assignment  of  the  16th  day  of  May,  1869. 

It  is  well  settled  that  this  lien  not  having  been  recorded,  was 
not  good  as  against  a  purchaser  without  actual  notice  of  its 
existence,  and  as  just  said  the  appellee.  Miller,  did  not  have 
notice  of  its  existence  at  the  time  of  his  purchase 

As  to  the  conveyance  of  this  property  by  E.  Fisher  to  the  ap- 
pellants, it  clearly  appears  that  the  deed,  although  it  bears  date 
the  15th  of  May,  1869,  was  not  actually  made  until  long  after  the 
appellee  (Miller's)  purchase. 

The  endorsement  of  the  levy  of  the  executions  upon  this  prop- 
erty was  sufficiently  descriptive  to  create  a  valid  lien  upon  it. 
Also  the  sheriff's  deed  sufficiently  describes  this  property  to 
pass  the  title  to  it.  But  it  is  contended  that  as  there  was  no 
recorded  evidence  of  E.  Fisher's  title  to  the  property,  it  was  not 
subject  to  levy  and  sale. 

An  execution  can  not  be  levied  upon  a  mere  equitable  interest 
in  land.  The  execution  defendant  must  hold  the  land  by  legal 
title,  in  order  to  authorize  the  levy  of  the  execution  upon  it. 
That  he  must  own  the  land  by  legal  title  is  all  that  is  required. 
In  this  case  E.  PMsher  held  the  ^iand  by  absolute  conveyance 
from  LaHert  and  wife.  No  other  writing  was  required  in  order 
to  pass  the  legal  title.  The  conveyance  was  that  of  a  formal 
deed.  It  was  acknowledged  before  a  proper  officer  as  the  act  and 
deed  of  the  vendor's.  Not  even  other  proof  of  its  execution  was 
required.  Therefore,  as  between  tlie  vendors  and  the  vendee, 
the  legal  title  passed  to  the  latter.  There  was  but  one  other  act 
necessary  to  make  the  deed  effective  as  against  all  persons — the 
fl,ct  of  recording  it  in  the  proper  office,  and  this  act  would  in  no 
\vise  change  the  tenor  of  the  deed.  It  was  already  an  absolute 
conveyance,  and  passed  the  legal  title  to  the  vendee,  and  the  re- 
quirement of  recording  it  was  simply  to  give  notice  of  what  had 
^Uready  been  done,  so  that  other  persons  wishing  to  purchase 
the  same  land  might  not  be  deceived.  Therefore,  the  law  does 
not  declare  that  an  unrecorded  deed  does  not  pass  the  legal  title 
as  between  the  vendor  and  vendee,  but  simply  declares  that  such 
deed  shall  not  prevail  as  against  a  subsequent  purchaser,  by 
deed  duly  acknowledged  and  recorded,  without  notice  of  the 
prior  unrecorded  deed.  Thus  a  penalty  is  fixed  upon  the  vendee 
by  an  unrecorded  deed  for  h  s  laches  in  not  having  the  same 
acknowledged  by  the  vendor  and  recorded. 

The  judgment  of  the  lower  court  dismissing  the  appellants^ 
petition  is  affirmed. 


THOMPSON'S  ADM'R,  &c.  v.  GEORGE. 
(Filed  November  17,  1887.) 

The  redelivery  of  a  mortgaf^e  whloh  has  been  satisfied  by  the  payment  of 
the  debt  it  was  executed  to  secure,  upon  the  agreement  that  it  sbaU  secure 
another  debt  than  the  one  originally  secured  by  it,  does  not  create  a  Hen. 

In  an  action  upon  a  note  and  to  enforce  a  mortgage  lien  it  was  developed 
that  the  note  and  mortgage  had  been  satisfied,  and  that  tbe  note  bad  been 
redelivered  to  evidence  a  new  loan,  and  the  mortgage  redelivered  to  secure 
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its  payment.  Thereupon  an  amended  petition  was  filed  setting  forth  these 
Tacts.  Held—That  the  plaintiff  Is  entitled  to  judgment  for  his  debt,  hut  no 
hen  exists. 

C.  S.  Marshall  and  E.  W.  Bagby  for  appellants. 

Bigger  &  Reed  for  appellee. 

Appeal  from  McCraeken  Common  Pleas  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Pryor. 

The  applelee,  George,  in  December,  1867,  loaned  to  George 
Thompson  $1,000  and  took  the  joint  note  of  Thompson  and  wife, 
payable  in  three  months,  for  $1,076,  the  amount  of  money  loaned 
and  the  agreed  interest.  To  secure  the  payment  of  this  note  a 
mortgage  was  executed  on  a  lot  in  the  city'of  Paducah. 

George  Thompson  is  now  dead.  Before  his  death  he  paid  off 
the  note  and  it  was  surrendered  to  him  by  George,  and  the  orig- 
inal mortgage  that  had  been  recorded  was  also  surrendered  to 
the  debtor. 

Some  time  after  the  payment  of  this  debt  Thompson  borrowed 
of  George  $l,(K)0  more,  that  seems  to  have  had  no  connection  in 
any  way  with  tlie  original  borrowing.  As  evidence,  however,  of 
the  second  loan,  no  note  whatever  having  been  given,  the  note 
executed  for  the  first  loan  was  redelivered  by  Thompson  to 
George,  as  well  as  the  mortgage,  to  secure  the  payment  of  the 
second  loan.  After  Thompson's  death  George  brought  this  action 
on  the  first  note  to  foreclose  the  mortgage,  but  it  being  developed 
during  the  progress  of  the  action  that  the  note  and  mortgage 
had  been  satisfied,  an  amended  petition  was  filed  by  George  in 
which  the  real  transaction  is  set  forth.  It  is  manifest  that  the 
old  note  did  not  evidence  tlie  debt,  and  that  the  appellee,  (George, 
has  the  parol  agreement  only  of  Thompson,  that  a  mortgage 
once  released  and  the  lien  removpd,  shall  stand  good  for  some 
other  debt  than  the  one  originally  secured  by  it.  It  presents  a 
case  where  the  owner  has  pledged  his  title  papers  with  his  cred- 
itor under  a  parol  agreement  that  the  property  enit)raced  bv  them 
shall  be  subjected  to  its  payment,  or  rather  that  a  lien  shall  exist 
for  the  pamyent  of  the  debt.  Nor  is  this  so  strong  a  case.  The  ' 
mortgage  has  answered  its  purpose  and -is  no  longer  evidence  of 
title  in  either  the  mortgagee  or  mortgagor.  It  may  be  useful  to 
the  latter  in  showing  that  the  lien  has  been  lemoved,  but  being 
invested  with  the  fee  it  can  not  constitute  a  link  in  Ihe  chain  of 
title.  It  is  simply  a  parol  agreement  that  some  other  note, 
fully  paid  prior  to  the  transaction,  shall  evidence  the  liability, 
and  tnat  a  mortgage,  prior  thereto  and  released,  shall  be  regarded 
as  a  security  for  the  payment  of  a  loan  on  a  parol  or  implied 
promise  to  pay.  Liens  can  not  be  created  on  land  in  such  a 
mode,  but  as  Thompson's  administrator  is  liable  for  the  debt  and 
an  amended  pleading  has  been  filed,  presenting  the  real  cause  of 
action,  a  judgment  should  go  against  the  administrator,  but  no 
lien  exists.  This  case  was  beard  in  the  Superior  Court  and  the 
usury  deducted.  The  only  question  is  as  t)  the  amount.  It  is 
evident  that  the  deduction  is  not  for  too  much.  Judgment  should 
be  entered  against  the  administrator  for  $86.76.  with  interest  from 
January  1,  1883,  to  be  levied  as  costs,  and  the  lien  denied. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 
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HESS  V.  COMMONWEALTH. 
(Filed  November  19,  1887— Not  to  be  reported.) 

1.  Reveraihle  errors— Where  there  is  testimony  tending  to  show  the  ffullt 
of  the  aoouspd,  there  can  be  no  reversal  upon  the  ground  that  his  fi^nilt  waa 
not  proved  to  the  ezolusion  of  a  reasonable  doubt. 

2.  Evidence— Leadin^r  question— Although  questions  leading  in  oharaoter 
were  asked  a  witness  by  the  prosecuting  attorney  upon  his  re  ezaooination. 
yet  as  thev  related  to  matters  that  had,  in  substance,  been  brought  out  upon 
the  defendant's  cross  examination  of  the  witness,  they  were  not  open  to  ob* 
jeotion  by  reason  of  their  form. 

3.  There  can  be  no  reversal  because  of  the  admission  of  incompetent  testi« 
mony  not  objected  or  excepted  to. 

Baker,  Kinney  &  Kinney  for  appellant* 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Peter  Hess,  and  one  Melvin  Butler,  were  jointly 
indicted  upon  the  charge  of  robbery. 

A  severance  of  trial  was  had,  and  the  appellant  now  asks  a  re-, 
versal  of  a  judgment  of  conviction  upon  two  grounds. 

First,  because  the  court,  at  the  close  of  the  Commonwealth's 
testimony  in  chief,  refused  to  peremptorily  instruct  the  Jury  ta 
acquit  him. 

Second,  because  it  permitted  the  prosecuting  attorney  to  put 
leading  questions  to  one  of  the  w^itnesses. 

It  is  doubtful  if  both  these  questions  are  embraced  in  the 
grounds  for  a  new  trial,  but  it  being  doubtful  and  waiving  the 
question  whether,  indeed,  this  was  neces.sary  to  the  considera^ 
tion  by  us  of  the  last  one,  we  will  lean  to  the  side  of  the  accused 
and  consider  them. 

The  motion  for  a  peremptory  instruction  appears  to  have  been 
based  upon  the  fact  that  tlie  person  who  was  robbed,  and  who 
was  the  only  person  present  at  the  commission  of  the  crime, 
save  the  two  robbbers,  would  not  testify  in  so  manv  words  that 
the  appellant  was,  beyond  question,  one  of  the  men  that  robbed 
him.  The  substance  of  his  evidence  is:  "I  thiink  he  is  the  man 
— that  is  my  best  opinion.  I  am  not  sure,  but  he  looks  exactly 
like  him.'*  He,  however,  described,  to  some  extent,  the  dresa 
of  the  robber,  and  especially  one  article  Avorn  by  him,  and  other 
evidence  in  chief  was  introduced  by  tlie  Commonwealth  showing: 
that  the  accused,  upon  tlie  night  of  the  robbery,  was  so  dressed. 
The  jury  were  the  judges  of  the  evidence.  To  say  the  least  there 
was  testimony  tending  strongly  to  show  his  guilt.  While  a  jury 
ought  not  to  convict  unless  the  guilt  of  tlie  accused  be  fully 
proven  and  to  tlie  exclusion  of  all  reasonable  doubt,  yet  it  must 
be  left  to  them,  uniler  proper  instructions,  to  determine  whether 
this  has  been  done;  and  this  court  can  not  reverse  a  judgment  of 
conviction  in  a  criminal  case  upon  the  ground  that  this  was  nob 
done  and  the  verdict,  therefore,  unauthorized.  Its  revisory 
power  does  not  extend  to  such  a  case.  (Kean  v.  Commonwealth^ 
10  Bush  19<);  Johnson  v.  Commonwealth,  9  Bush,  224.) 

The  party  who  was  robbed  identified  Butler  positively  as  one 
of  the  men  engaged  in  it.  It  occurred  about  midnight.  A  cer-» 
tain  witness,  upon  examination  in  chief  by  the  pros^uting  At^ 
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torney,  testified  that  the  accused  and  Butler  were  together  at  a 
certain  dance  house  at  a  previous  hour  upon  that  night. 

Upon  examination  the  witness  proved  that  the  accused  waa 
generally  with  Butler  more  than  with  any  one  else;  that  the  two 
were  always  together,  and  that  the  accused  was  with  Butler 
that  night  more  than  with  any  other  person. 

Upon  re-examination  by  the  prosecuting  attorney,  these  ques^ 
tions  were  asked  and  answers  given : 

*•  You  say  that  Hess  and  this  man  Butler  were  always  together?'* 

"Yes,  sir,  more  or  less  always  together.'' 

**Run  together?" 

**Yes,  sir,  they  did." 

**You  saw  them  together  that  night?*' 

*»Yes,  sir." 

**  These  men  were  partners?" 

**Ye8,  sir." 

There  was  no  objection  to  the  last  question  or  exception  taken 
to  the  answer  to  it.  Hence  no  question  is  presented  as  to  it.  As. 
to  the  other  questions,  wiiile  of  a  leading  character,  yet  they 
relate  to  matter  that  had  in  substance  been  brought  out  upon 
the  defendant's  examination  of  the  witness,  and  of  which  he  had 
spoken  without  objection  upon  the  part  of  the  defendant.  They 
were  not,  therefore,  open  to  objection  by  reason  of  their  form,, 
and  if  they  had  been  or  the  answers  incompetent,  yet,  in  view 
ol  the  entire  testimony,  it  is  quite  evident  that  their  exclusion 
would  not  have  produced  a  different  result. 

Judgment  affirmed. 


HETSCH,  &c.  V.  COMMONWEALTH. 

t  (Filed  November  29,  1887.) 

The  Commissioners  of  the  conrthoiise  district  of  Campbell  oonnty,  and  not 
the  city  jailer  (if  Newport,  are  entitiled  to  ao  allowaooe  for  services  rendered 
by  the  janitor  appointed  by  them  in  waiting  on  the  Campbell  Chancery 
Court  while  held  in  Newport,  and  for  lights  and  fuel  furnished  by  them. 

A.  Duvall  and  John  P.  Newman  for  appellants. 

John  S.  Ducker  and  P.  W.  Hardin  for  appellee. 

Appeal  from  Campbelll  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

By  an  act  of  the  legislature  of  this  State,  approved  March  10^ 
1856*  it  was  provided  that  the  circuit  and  county  courts  for 
Campbell  county  should  be  held,  at  stated  times,  in  Alexandria, 
the  county  seat,  and  in  the  city  of  Newport*  It  was  also  pro- 
vided in  said  act,  that  the  public  buildings  of  the  city  of  New- 
port, to  wit:  Court-house,  clerk's  office  and  jail  should  be  used 
for  circuit  and  county  court  purposes. 

Owing  to  the  increase  of  population  and  increase  of  business, 
and  the  insufficient  accommodations  afforded  by  the  public  build- 
ings of  the  city  of  Newport,  to  the  circuit  courts  meeting  in  said 
city,  a  new  and  more  commodious  court  building  became  neces^ 
sary. 

Tnerefore,  the  legislature,  by  an  act  approved  April  17,  1882, 
created  the  court-house  district  of  Campbell  county,  which  dis- 
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trict  comprises  the  cities  of  Newport  and  Dayton,  and  the  town 
-of  Bellevue,  and  a  part  of  the  territory  adjacent  to  these  places. 

This  act  also  provides  that  the  circuit  court  shall  appoint  three 
commissioners,  who  shall  issue  bonds  to  the  amount  of  $50,000, 
for  the  purpose  of  erecting  a  suitable  court  building.  These 
•commissioners  are  expressly  made  the  custodians  of  tiije  build- 
ing which  they  are  authorized  to  erect,  and  are  made  responsi- 
ble for  it?  maintenance.  The  commissioners  caused  said  build- 
ing to  be  erected. 

By  an  amendatory  act  of  tlie  legislature,  approved  March  18, 
1886,  it  is  provided  by  the  second  section  that  the  commissioners 
"shall  have  the  power  to  appoint  a  janitor  for  said  court-house, 
and  allow  him  a  monthly  compensation  for  his  services,  not  to 
exceed  $60  per  month.  Said  janitor  shall  be  under  the  direction 
and  control  of  the  commissioners,  and  removable  at  their 
pleasure." 

The  third  section  of  the  act  provides  as  follows: 

**The  said  commissioners  shall  have  the  control  of  said  court- 
house and  grounds  belonging  thereto;  they  shall  cause  the  court 
and  jury  rooms  in  said  house  to  bo  properly  lighted  and  warmed 
when  required  for  holding  of  the  several  chancery,  circuit,  crim- 
inal and  county  courts;  they  shall  also  cause  the  office  rooms  of 
the  circuit  court  and  county  clerks,  the  master  commissioner 
and  the  sheriff  in  said  building  to  be  lighted  and  warmed  when 
required,  and  properly  attended  to  by  said  janitor;  they  shall  also 
-cause  the  dials  of  the  clock  in  the  tower  of  said  court-house  to 
be  illuminated  at  night,  and  they  shall  cause  the  janitor  of  said 
court-house  to  be  in  attendance  upon  said  courts  during  their 
said  terms  at  Newport.  For  the  light  and  fuel  furnished  and 
services  rendered  the  said  commissioners  shall  be  allowed,  by 
said  several  courts,  the  same  sum  per  day  for  the  services  of 
said  janitor,  as  are  allowed  and  paid  to  Ihe  county  jailers  for 
light  and  fuel  furnished  and  services  rendered  in  said  courts. 
Tne  allowance  thus  made  the  commissioners,  when  collected, 
shall  be  paid  over  by  said  commissioners  to  the  treasurer,  and 
take  a  receipt  therefor,  and  it  shall  constitute  a  part  of  the  funds 
of  said  district,  and  be  held  subject  to  the  order  of  said  Com- 
missioners." 

This  act  also  authorized  the  commissioners  to  pay,  out  of  the 
funds  provided  for  that  purpose,  the  county  judge  and  county 
attorney  for  Campbell  county,  certain  portions  of  their  salaries. 

The  appellants,  as  commissioners,  appointed  by  the  authority 
of  said  act,  presented  an  account  to  the  Campbell  Chancery 
Court  for  services  rendered  by  the  janitor  in  waiting  on  said 
court,  while  held  in  Newport,  and  for  lights  and  tuel.  The 
chancellor  rejected  the  claim  upon  the  ground  that  the  city 
jailer  was  entitled  to  said  allowance. 

It  is  agreed  that  the  janitor,  appointed  by  the  appellants  ren- 
tlered  said  services,  and  that  the  appellants  furnished  the  lights 
and  fuel. 

By  the  second  section  of  the  act  supra  the  appellants  were 
authorized  to  appoint  a  janitor,  whose  duty  it  was,  among  other 
things,  to  wait  upon  the  courts  held  in  the  city  of  Newport.  He 
was  to  be  paid  for  his  services  out  of  the  district  fund. 

By  the  third  section  supra  the  appellants  are  entitled  to  the 
•same  pay  for  the  jain tor's  services  in  waiting  upon  the  courts 
held  in  the  city  of  Newport,  and  for  lights  and  fuel  furnished 
«aid  courts,  as  are  allowed  county  jailers  for  similar  services 
and  for  lights  and  fuel,  and  said  section  is  mandatory  upon  the 
several  courts,  whenever  said  services  are  rendered,  to  make  the 
appellants  the  allowance,  and  when  such  allowance  is  collected 
by  the  appellants,  it  is  their  duty  to  pay  the  same  to  the  treas- 
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urer  of  the  district,  when  it  becomes  a  part  of  the  district  fund, 
to  be  used  for  the  purpose  of  defraying  the  general  expenses  of 
the  district. 

We  are  unable  to  perceive  what  right  the  city  jailer  has  to  an 
allowance  for  these  services,  because,  first,  he  did  not  render 
the  services;  second,  because  whatever  duty  he  was  once  under 
to  render  rhese  services  the  act  of  1886  supra  relieved  him,  and 
expressly  made  it  the  duty  of  the  appellants  to  render  them 
through  the  janitor. 

As  the  office  of  city  jailer  is  the  creature  of  a  legislative  act, 
and  as  the  city  jailer  of  Newport  had  no  authority  to  render  these 
services,  except  by  an  act  of  the  legislature,  it  will  not  be  seri- 
ously contended  that  the  legislature  could  not  constitutionally 
repeal  the  authority  thus  given,  and  confer  the  authority  upon 
another. 

The  judgment  is  reversed  and  cause  is  remanded,  with  direc-^ 
tions  to  allow  the  appellants^  claim. 


BROWN  V.  VANCLEAVE. 

(Filed  Decembers,  1887.) 

1.  A  jadgment  was  final  which  oompletely  settled  the  rishta  of  the  parties^ 
althoiifcb  thert*  was  nn  order  retaioiDf;  the  case  on  the  docket  for  the  purpose 
of  ezeoutinff  the  judgment,  whloh  was  discharged  by  the  payment  of  the 
aniount  of  the  judgment  Into  court. 

2.  Prooeedinss  upon  an  amended  petition  filed  after  judgment,  and  after 
the  judgment  had  been  dlFchareed,  were  mere  nullities. 

8.  An  amended  petition  whlon  set  up  a  new  and  distinct  cause  of  action 
should  have  been  rejeofed. 

4.  Gross  appeal— Where  either  party  appeals  from  a  final  judgment  his  ad- 
versary may  iiave  a  cross  appeal  from  that  judf^ment  tor  the  purpose  of 
correcting  any  errors  therein  to  his  prejudice,  or  any  Interlooutoiy  order 
which  has  influenced  or  controlled  the  final  jndf^ment  to  his  prejudice,  but 
he  can  not  have  a  cross  appeal  from  a  judgment  wholly  distinct  from  the 
Judgment  appealed  from. 

5.  Where  the  plain tifi  has  accepted  satisfaction  of  a  judgment  by  with* 
drawing  the  money  deposited  in  court  In  satisfaction  thereof,  he  can  not  ap^ 
peal  therefrom. 

Woolley  &  Buckner  for  appellant. 

O'Neal,  Jackson  &  Phelps  and  C.  B.  Seymour  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellee  brought  suit  in  the  Louisville  Chancery  Court 
against  the  firm  of  Noland,  Price  &  Co.,  the  appellant,  *Brown, 
being  a  member  of  the  firm,  on  two  promissory  notes  for  $2,000 
each,  to  each  of  wliich  the  name  of   said  flrm  was  signed. 

The  defendants  were  proceeded  against  as  nonresidents,  and  an 
attachment  was  obtained  against  them,  which  was  levied  upon 
thirty  shares  of  stock  as  the  property  of  the  appellant,  Brown, 
Afterwards  appellant.  Brown,  appeared  and  filed  his  answer,  in 
which  he  pleaded  that  the  notes  were  given  without  any  consid- 
eration, for  the  liabilities  for  which  they  were  driven  were  liabil- 
ities of  the  firm  of  Noland,  Price,  Joiner  &  Co.,  of  which  firm 
he,  Brown,  was  not  a  member,  and  that  the  firm  name  of  Noland, 


Digitized  by  VjOOQ IC 


594  BROWN  V.  VANCLEAVE. 

Price  &  Co.,  of  which  firm  he,  Brown,  was  a  member,  was  signed 
to  said  notes  by  Noland  without  the  authority  of  said  firm  or  of 
him,  Brown. 

On  the  trial  of  the  issue  thus  presented  the  chancellor  found 
the  facts  alleged  by  Brown  to  be  true,  except  that  $510.99  of  the 
notes  consisted  of  indebtedness  due  to  the  appellee  by  the  firm 
of  Noland,  Price  &  Co.,  for  which  sum,  together  with  interest 
therecfti,  the  court  gave  judgment  against  the  appellant.  Brown, 

This  judgment  was  rendered  on  the  25)th  day  of  April,  1884. 

Besides  the  formal  adjudication  of  the  amount  of  recovery  the 
judgment  contains  this  provision: 

*' Unless  the  defendant.  Brown,  shalK  within  ten  days  tender 
the  plaintiff  to  pay  into  court  the  amount  of  this  judgment  and 
interest  and  the  cost,  to  be  ascertained  by  taxation  of  the  clerk, 
the  court  will  proceed-  to  render  judgemnt  for  the  sale  of  the  at- 
tached property,  or  otherwise  dispose  of  the  same,  for  which 
purpose  the  action  is  retained.'' 

The  appellant.  Brown,  made  a  motion  for  a  new  trial,  which 
motion  was  overruled  on  the  13th  of  May,  1884.  On  that  day  he 
paid  into  court  $595.10,  the  full  amount  of  the  judgment,  interest 
and  cost.  This  sum  he  had  previously  tendered,  within  the  ten 
days  allowed,  to  the  appellant.  On  the  same  day  that  the  appel- 
lant paid  this  sum  into  court  in  the  discharge  of  the  judgment, 
and  after  the  sum  was  so  paid  into  court,  the  appellant  filed  an 
amended  petition,  in  which  he  sought  to  subject  appellant's 
thirty  shares  of  stock  attaches  to  the  payment  of  the  two  notes, 
upon  the  ground  that  Noland  had  appellant's  authority  to  pledge 
this  stock  for  the  payment  of  said  notes,  and  that  Noland  did 
pledge  the  sotck  for  the  payment  of  the  notes.  The  appellant 
objected  to  the  filing  of  the  amended  petition,  but  his  objection 
was  overruled.  He  thereupon  filed  an  answer  controverting  the 
allegations  of  the  amended  petition. 

On  the  13th  of  February,  1885,  judgment  waft  rendered  on  the 
amended  petition  in  favor  of  the  appellee,  and  subjecting  the 
stock  to  the  payment  of  said  notes.  From  which  judgment  the 
appellant,  Brown,  has  appealed. 

The  appellant's  appeal  was  filed  in  the  Superior  Court  on  June 
11th,  1886. 

The  appellee,  on  the  23d  of  March,  1887,  prayed  a  crops-appeal 
from  the  judgment  rendered  the  29th  of  April,  1884.  The  Supt*rior 
('ourt  on  May  4th,  1887,  granted  the  cross-appeal.  Thereupon 
tlie  appeal  and  cross-appeal  were  transferred  to  this  court. 

Tile  appellant  denies  the  right  of  the  appellee  to  a  cross-appeal, 
first,  because  the  judgment  rendered  on  the  29th  of  April,  1884, 
is  a  separate  and  distinct  judgment  from  the  judgment  rendered 
on  the  IHth  of  February,  1KS5,  from  which  he  appealed;  second, 
hecause  the  judgment  rendered  on  the  29th  of  April,  1884,  is  a 
final  judgment,  and  more  than  two  years  having  elapsed  from 
the  rendition  of  tluit  judgment  to  the  filing  of  the  cross-appeal, 
the  appellee's  right  to  appeal  is  barred;  third,  the  appellee  hav- 
ing voluntarily  withdrawn  the  money  which  the  appellant  depos- 
ited in  court  in  discharge  of  the  judgment  rendered  on  the  29th 
of  April,  1884,  he  has  deprived  himself  of  the  right  to  appeal 
from  that  judgment. 

In  the  case  of  the  appellee  against  Noland,  Price  <fe  Co.,  the 
issue  joined  between  the  appellant  and  appellee  involved  not 
only  the  question  of  the  appellant's  liability  on  the  two  notes 
sued  on,  but  the  extent  of  that  liability.  The  chancellor  resolved 
that  issue  in  favor  of  the  appellee,  and  fixed  the  liability  of  the 
appellant   at  $510.99  and    interest   thereon   and   cost,  for   which 
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judgment  was  rendered  against  the  appellant  on  the  29th  of 
April,  1884.  This  judgment  was  esseatlally  final,  from  which 
either  party  had  the  right  to  appeal. 

By  the  amended  petition  filed  after  said  judgment  was  ren- 
dered, the  appellee  sought  to  subject  the  thirty  shares  of  stocli, 
attached  as  the  property  of  the  appellant,  to  the  satisfaction  of 
the  two  notes,  upon  the  ground  that  Noland,  by  the  authority  of 
the  appellant  had  pledged  this  stock  to  the  appellee  as  collateral 
security  for  the  payment  of  these  two  notes.  The  object  of  the 
amended  petition  was  not  to  subject  the  stock  to  the  payment  of 
the  notes  on  account  of  the  appellant's  liability  thereon,  because 
his  liability  thereon  had  already  been  determined  Ijy  the  court, 
and  that  liability  had  been  discharged  by  the  payment  of  the 
money  in  court,  under  its  order,  in  satisfaction  of  the  judgment, 
but  the  object  of  the  amendment  was  to  subject  the  stock  to  the 
satisfaction  of  the  remaining  portion  of  the  notes,  for  which  it 
had  been  adjudged  the  appellant  was  not  liable.  The  amend- 
ment, therefore,  alleged  a  distinct  and  new  cause  of  action, 
which  was  in  no  manner  germane  to  the  issue  joined  in  the  orig- 
inal action  between  the  appellant  and  appellee.  In  the  original 
action  the  judgment  against  the  appellant  fixing  his  liability 
was  complete  and  final.  In  the  acticm  by  the  amended  proceed- 
ing a  new,  independent  and  distinct  cause  of  action  was  pre- 
sented, which  was  prosecuted  to  a  final  judgment,  from  which 
the  appellant  has  appealed. 

Where  either  party  appeals  from  a  final  judgment  his  adversary 
may  have  a  cross-appeal  from  that  judgment  for  the  purpose  of 
correcting  any  errors  in  the  judgment  to  his  prejudice  or  any 
interlocutory  judgment  or  order  to  his  prejudice,  which  has  in- 
fluenced or  controlled  the  final  judgment  to  his  prejudice.  But 
he  certainly  can  not  have  a  cross-appeal  from  a  judgment, 
although  rendered  in  an  action  between  him  and  the  appellant, 
which  was  rendered  in  an  action  wholly  distinct  from  the  action 
in  which  the  judgment  was  rendered  and  appealed  from  by  the 
appellant.  Also  if  the  cross-appeal  might  be  regarded  as  an 
original  appeal,  which,  however,  is  not  conceded,  it  should  be 
dismissed,  because  the  appeal  was  not  taken  within  two  years 
from  the  time  of  the  rendition  of  the  judgment  of  the  lower 
court.  Also  the  appellant  paid  in  court,  pursuant  to  the  order 
of  court,  the  amount  of  the  debt,  interest  and  costs,  for  which 
Judgment  was  rendered  on  the  29th  of  April,  1884.  This  sum  was 
paid  in  court  in  «lischare:e  of  the  judgment,  and  the  appellee  sub- 
sequently withdrew  saia  sum  and  appropriated  it  to  his  use.  It 
must  be  deemed  that  the  money  was  paid  in  court  in  discharge  of 
the  judgment,  and  that  the  appellee  so  received  it.  Therefore, 
as  has  been  settled  by  this  court,  such  payment  was,  in  legal 
effect,  a  satisfaction  of  tlie  appellee's  demand  against  the  appel- 
lant, and  barred  his  right  to  appeal  from  the  judgment. 

The  appellant  also  contends  that  the  appellee  has  no  right  to 
file  the  amendment,  and  that  the  subsequent  proceedings  thereon, 
including  the  judgment,  were  void. 

As  intimated  in  a  preceding  part  of  this  opinion,  the  judgment 
rendered  on  the  29th  of  April,  1884,  absolutely  settled  the  rights  of 
the  appellant  and  appellee.  The  judgment  was  final.  It  left  no 
controversy,  as  between  the  appellant  and  appellee,  open  to  be 
thereafter  settled  by  the  judgment  of  the  court.  By  the  judgment 
the  case  was  to  remain  on  the  docket  solely  for  the  purpose  of 
ordering  the  sale  of  the  attached  property  to  satisfy  the  judg- 
ment, in  case  the  appellant  did  not,  within  tc^n  days,  satisfy  the 
Judgment  by  paying  the  money  in  court.    But  the  judgment  was, 
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nevertheless,  final.  The  order  retaining  the  case  on  the  docket 
was  solely  for  the  purpose  of  executing  the  judgment.  This  order 
provided  that  the  appellant  might  execute  it  by  paying  the 
amount  of  the  judgment  into  court.  This  the  appellant  did,  and 
by  so  doing  the  judgment  was  discharged.  Upon  the  payment 
or  the  money  in  court  it  required  no  formal  order  of  court  to  dis- 
charge the  judgment.  The  fact  that  the  money  was  paid  inta 
court  by  the  court's  order,  and  the  reception  of  it  by  tne  court, 
was,  of  itself,  a  discharge  of  the  Judgment. 

So,  then,  after  a  final  judgment  had  been  rendered  and  after  it 
had  been  discharged,  according  to  the  terms  prescribed  by  tha 
court,  the  appellee  filed  an  amended  petition,  in  which  he  set  up 
a  new  and  ciistinct  cause  of  action  against  the  appellant.  The 
cause  of  action  thus  set  up  was  not  designed  to  aid  In  effectuat- 
ing the  judgment  already  rendered,  for  that  judgment  had  been 
satisfied.  But  it  was  designed  to  subject  the  appellant's  prop- 
erty to  the  payment  of  the  remaining  portion  of  the  two 
notes,  for  the  payment  of  which  he,  according  to  the  judgment  of 
the  court,  was  not  bound.  It  is  thus  seen  that  the  amendment 
proposed  a  new  and  distinct  cause  of  action,  and  for  that  reason 
alone  the  amendment  should  have  been  rejected. 

But,  as  just  said,  tiie  rights  of  the  parties  had  been  litigated  to 
a  final  judgment.  After  the  rendition  of  that  judgment  could 
the  appellee,  without  first  having  that  judgment  set  aside  and 
the  case  re-opened,  have  filed  an  amended  petition,  either  set- 
ting up  new  plaints  or  enlarging  or  perfecting  old  ones?  We  think 
not.  Could  he,  after  the  judgment  was  rendered,  have  filed  an 
amended  petition  setting  up  that  the  appellant  was  indebted  to 
him  in  additional  sum  of  money?  We  think  not.  By  the  rendi- 
tion of  the  final  judgment  the  power  of  the  court  is  spent,  except 
for  the  purpose  of  setting  aside  the  judgment  or  modifying  it  at 
the  same  term,  as  may  be  provided  by  the  rules  of  pleading,  and 
the  rights  of  the  parties  thus  settled  by  the  final  judgment  are 
at  an  end.  The  litigated  questions  raised  by  the  pleadings  are 
merged  in  the  judgment.  The  pleadings  thus  having  fulfilled 
their  office  there  is  nothing  remaining  before  the  court  to  be 
amended,  and  any  amendment  thereafter  filed  over  the  objec- 
tions of  the  adversary,  and  the  subsequent  proceedings  thereon, 
including  the  judgment,  are  mere  nullities. 

The  judgments  are  reversed  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  appellee's  petition  and  amended  peti- 
tion. 


UREY'S  ADM'R,  &c.  v.  r KEY'S  EX'TX,  &v. 

(Filed  December  1,  18S7. ) 

Construotion  of  devipe— Costs— A  testator,  after  making  cprtaln  Fpecia] 
devises  to  his  collateral  kindred,  provided:  '*I  clearly  will  and  declare  that 
my  wife  shall  have  all  my  property  to  do  with  as  she  pleases,  as  this  is  only 
intended  in  case  we  should  die  while  prone,"  he  and  his  wife  beioff  about  to 
start  on  a  journey.  He  nniiied  his  wife  as  executrix,  and  gave  her  power  to 
destroy  this  will  if  sho  should  choose  to  do  so.  After  the  return  of  the  tes- 
tator he  added  a  codicil  to  his  will,  making  additional  devises  and  making 
changes  in  the  devises  made  by  the  original  will.  This  codicil  the  testator 
declares  to  be  a  part  and  parcel  of  his  will.  The  wife  of  the  testator  sur- 
vived him.  In  this  action,  brought  by  the  widow  for  a  construction  of  the 
will.  Held- 

1.  If  the  first  paper  executed  by  the  test^Uor  was  invalidated  by  the  return 
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of  himself  and  wife,  it  was  republished  by  the  codioil  subsequently  added, 
and  both  are  to  be  construed  together  as  one  will. 

3.  It  was  the  intention  of  the  testator  that  the  special  devises  made  by  the 
will  and  codioil  should  take  efifeot  only  in  the  event  tus  wife  did  not  survive 
him,  and  that  she  should  have  the  entire  estate  absolutley  in  the  event  she 
did  survive  him. 

3.  This  action  having  been  brought  by  the  widow  for  a  construction  of  the 
will  to  enable  her  to  sell  a  part  of  the  estate,  and  the  various  claimantB 
under  the  will  having  filed  answers  and  asked  affirmative  relief,  it  was  error 
to  require  the  widow  to  pay  their  attorneys  fees. 

Will,  Marble  and  C.  T.  Allen  for  appellants. 

F.  \V.  Darby  for  appellees. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

F.  W.  IJrey,  born  in  Ireland,  but  a  naturalized  citizen  of  the 
United  States,  died  in  the  town  of  Princeton,  where  he  had 
resided  for  many  years,  leaving  a  last  will  and  testament  that 
was  admitted  to  probate  in  the  Caldwell  County  ('ourt,  his  wife, 
Pernecy  Urey,  qualifying  as  executrix.  His  death  took  place  in 
July,  18B4,  and  his  widow,  the  executrix,  took  charge  of  his 
estate,  and  now  holds  and  claims  it  as  her  own  under  certain 
provisions  of  the  testator's  will. 

The  testator  left  no  cliildren  suiviving  him,  but  brothers  and 
sisters  and  their  descendants,  his  father  and  mother  having  died 
long  prior  to  his  death.  He  was  the*  owner,  at  his  death,  of  con- 
sideral)le  estate,  consisting  of  land,  bank  stock,  money,  dioses 
in  action,  etc.,  all  of  which  lias  l)een  in  the  possession  of  his 
•widow  since  tlie  probate  of  liis  will  in  August,  1865. 

The  judgment  of  the  county  court  declaring  t!ie  paper  in  ques- 
tion to  be  tlie  last  will  of  Urey,  was  never  appealed  from,  mod- 
ified or  reversed.  His  will  consists  of  an  original  paper,  dated 
the  29th  of  March,  lHo9,  and  a  codicil  attached  thereto,  on  the 
same  paper,  dated  April  10,  18H().  Tlie  will  and  codicil  seem  to 
have  been  executed  in  ihe  manner  prescribed  by  the  statute. 

In  tlie  year  18S4  the  widow  sold  certain  parcels  of  the  land 
devised  to  her,  as  slie  claims,  by  her  husband,  and  the  purchas- 
ers questioning  her  title,  this  aciion  inequity  was  instituted  in 
the  court  below,  seeking  a  construction  of  the?  will  to  which  the 
heirs-at-law  of  the  testator,  as  well  as  the  devisees,  were  made 
defendants.     The  will  is  as  follows: 

"Knowing  the  uncertainty  of  life  and  certainty  of  death,  and 
being  about  to  take  a  trip  east,  1  think  it  proper  and  right  to 
dispose  of  what  property  a  kind  providence  has  blessed  me  with. 
To  this  end  I  make  this  my  last  will  and  testament,  to  wit: 

**lst.  I  will  and  be(iueatli  to  my  former  negro  woman  named 
Phereby,  now  in  Liberia,  and  her  children,  the  dividend  on  my 
bank  stock  in  the  Farmers'  Bank  of  Kentucky  during  the  exist- 
ence of  said  bank,  and  when  the  bank  wunds  up  then  my  stock 
in  said  bank  is  to  go  to  the  said  Phereby  and  her  children.  But 
if  my  executors  think  best  they  may  invest  it  in  some  good  bank 
stock,  and  the  dividend  therefrom  to  go  to  the  said  Phereby  and 
her  children  forever,  the  dividend  to  he  sent  to  Rev.  Wm. 
McLain,  Washington  City,  to  be  sent  by  him  to  them  if  they  re- 
main in  Liberia,  but  should  they  return  to  the  United  States 
then  my  executor  is  to  send  direct  to  them  wherever  they  may 
reside. 

January  15,  1888—2 
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*'2d.  I  will  and  positively  direct  that  all  my  negroes  at  my 
\vife's  death,  young  and  old,  be  free  and  sent  to  Liberia,  and 
that  they  shall  be  well  clothed,  and  a  sufficient  quantity  of 
clothing  in  addition  be  given  them,  to  last  two  years,  after  they 
get  there,  and  that  expenses  required  to  send  them  to  Liberia 
and  clothing,  etc.,  shall  be  paid  out  of  my  estate.  And  I  also 
will  that  each  negro  so  sent  shall  have  $101)  each  to  give  chem  a 
start  when  they  get  tliere. 

"3d.  It  is  my  will  that  each  of  the  negroes  I  have  already  sent 
to  Liberia  shall  have  $100. 

*'This  money  is  to  be  sent  to  the  Rev.  Wm.  McLain,  Washington 
City,  to  be  sent  to  them  by  him. 

*''4th.  I  will  and  bequeath  to  .loseph  Henry  the  land  I  intended 
for  Jane  Kirk,  but  as  she  is  now  dead  I  give  it  to  Joseph  Henry, 
and  in  lieu  thereof  I  give  to  David  Kirk,  Alexander  Kirk  and 
Nancy  Kirk  $5(H). 

"5th.  I  will  and  bequeath  to  the  session  of  the  Presbyterian 
Church,  in  Princeton,  $5tM),  the  interest  of  which  is  to  go'yearly 
forever  towards  keeping  the  churcli  in  repair,  the  principal  not 
to  be  touched. 

"6th.  I  will  and  bequeath  to  my  beloved  pastor,  the  Rev. 
James  Hawthorne,  $500. 

"7th.  I  will  and  bequeath  to  Joseph  Henrv,  in  addition  to  the 
land,  $1.(X)0. 

"Hth.  In  case  myself  and  wife  should  not  live  to  return,  I  will 
that  all  mine  and  my  wife's  clothing  and  silverware  to  be  sent 
to  Phereby  and  her  children,  wherever  they  may  be,  either  in 
Liberia  or  in  the  United  States.     Also  all  the  bedding. 

"9t-h.  I  will  and  bequeath  to  Francis  Harris  and  her  children 
my  town  property  that  I  now  live  on. 

"10th.  I  will  that  Neicy  Perry  shall  have  $5(X),  and  that  all 
the  furniture  and  carpets  be  divided  between  Mrs.  Mary  Bond, 
Francis  Harris  and  Neicy  Perry,  Mrs.  Bond  to  make  the  di- 
vision. 

"11th.   I  will  and  bequeath  to  Jane  Wallace,  in  Ohio,  $500. 

"12.  It  is  my  will  that  this  will  is  not  to  take  effect  until  mv 
wife's  deatii.  But  in  case  my  wife  wishes  to  destroy  this  will 
she  is  at  lii)erty  to  do  so,  and  is  at  perfect  liberty  to  dispose  of 
any  of  my  property  as  she  pleases  while  she  lives,  except  all  my 
negroes  are  to  be  free  and  disposed  of  as  stated  above. 

"I  dearly  will  and  declare  that  my  wife  shall  have  all  mjr prop- 
erty, to  do  With  as  she  pleases,  as  this  is  only  intended  in  case 
we  should  die  while  gone. 

"Lastly,  I  appoint  my  beloved  wife  my  sole  executrix,  and  is  to 
give  no  security  in  court.  And  in  case  neither  myself  nor  wife 
should  not  live  to  return,  in  that  event  I  appoint  Dr.  P.  B.  ^fc- 
Ooodwin  and  Rev.  James  Hawthorne  my  executors,  and  posi- 
tively forbid  any  person  from  preventing  my  negroes  being  free 
and  sent  to  Liberia. 

"(riven  under  my    hand    and    seal    this,  the   7th  day  of  March, 
1859.     The  word  *have'  interlined  before  signing. 
"Witnesses:  "  F.  W.  UREY.     [L.  S.] 

"A.  C.  MAYES, 

"T.  I).  pinnp:r. 

"I  make  addition  to  the  within  will  dated  the  7th  of  March, 
1859. 

"I  further  will  to  my  four  nieces  in  Philadelphia,  namely: 
Margaret  Totten,  Sally  Bell,  Salina  Bell  and  Pernecj' McElhenny, 
$500  each.  If  Mr.  McTiain  should  die,  or  go  out  of  office,  then 
the  money  to  be  sent  to  Phereby  and  her  children   to  be  sent  to 


)igitized  by  VjOOQ IC 


UREY^s  adm'r,  &o.  V.  urey's  ex'tx,  &c.  599 

the  secretary  of  the  colonization  society,  to  be  sent  to  them  by 
him.  I  hereby  revoke  the  $50()  given  to  Pernecy  Perry  In  the 
10th  clause  in  the  within  will.  I  j?ive  to  Mary  Garrett  the  note 
I  hold  on  her  father.  I  hereby  will  and  declare  that  James 
Kevil  nor  his  family  is  not  to  have  one  cent  of  my  property  in 
«ny  way,  as  they  have  already  got  as  much  as  I  intend  them  to 
have.  This  codicil  I  declare  to  be  jmrt  and  parcel  of  the  within 
will.  Given  under  my  hand  and  se«i  this  10th  dav  of  April,  1860, 
''•Witnesses:  F.  W.  UREY.     [L.  S.] 

*»J.  R.  HARP, 

•*WILL.  H.  MILLER.^* 

The  heirs-at-law  of  the  testator  maintain  that  as  the  effect  or 
validity  of  the  instrument  as  a  will  is  made  to  depend  on  the 
contingency  of  both  the  testator  and  his  wife  dying  while  on 
their  eastern  trip,  and  both  having  returntd,  the  writing  became 
»  nullity,  and  the  whole  estate  descended  to  them  as  his  next  of 
kin,  suhjct  to  the  widow's  dower  and  distributive  share  of  the 
personalty. 

The  legatees  insist  that  the  paper  is  the  last  will  of  the  deced- 
ent, and  the  widow  took  either  a  life  estate,  or  becnme  entitled 
to  tlie  residum  of  tlie  estate  after  the  various  devises  or  legacies 
have  been  satisfied. 

The  widow  claims  the  entire  estate  under  the  12th  clause  of 
the  will.  Such  are  the  different  constructions  placed  on  the 
will  of  the  testator  l)y  the  parties  in  interest,  and  if,  as  con- 
tended, the  original  will  was  based  on  a  contingency  that  never 
happened,  and  can  not  be  revived,  or  made  effectual  by  a  codi- 
cil attached  thereto,  then  the  heirs-at-law  take  the  property^ 
subject  to  the  rights  of  the  widow  tts  dowress  and  distributee. 
The  probate  of  the  will  disposes  of  the  question  as  to  its  validity, 
and  It  must  be  construed  as  the  last  will  and  testament  of  the 
tlecedent.  Tlie  will  was  admitted  to  probate  by  a  court  having 
jurisdiction  of  the  subject  matter,  in  the  county  of  the  testator's 
residence,  in  the  mode  provided  by  the  statute,  and  if  all  the 
devises  made  in  the  paper  of  tl)e  29th  of  March,  1859,  were  purely 
contingent  and  defeated  by  the  never  hHppeninjr  of  the  event 
upon  which  the  devises  were  to  take  effect,  still  the  codicil 
written  on  the  paper  of  April  10,  1K6(),  is  "declared  to  be  a  part 
of  the  within  will,"  and  the  paper,  as  first  executed,  referred  to 
by  the  codicil,  which  is  but  a  eontlnuation  of  the  devises  made, 
t)r  intended  to  be  made  by  the  testator.  The  entire  pnper,  dated, 
first  in  March,  1859,  and  that  dated  in  April,  IHW),  is  the  true 
will  of  the  testator,  and  both  admitted  to  probate,  as  required 
by  the  statute. 

So  the  contingent  devises  were  made  absolute  by  the  codicil 
that  was  executed  aft«»r  the  testator  and  his  wife  returned  from 
their  trip  east.  A  new  will  was  in%«tfect  then  made,  and  the  pro- 
visions of  the  first  writing  changed  in  several  respects.  The  pro- 
visions of  a  will  may  be  wholly  eontingent,  and  the  devise 
defeated  by  reason  of  the  nonhappening  of  the  event,  or  never 
become  effectual  in  contemplation  of  law,  and  such  were  the  de- 
vises made  in  the  reported  cases  of  Maxwell  v.  Maxwell,  8  Met., 
109,  and  Dougherty  v.  Dougherty,  4  Met.,  2.').  In  tlie  cHse  of  Real 
V.  Cunningham,  8*Mon.,  890,  it  was  held  that  a  codicil  properly 
executed  and  attached  to  or  referring  to  a  paper  that  had  never 
been  properly  signed  or  attested  as  a  will  would  give  effect  to 
the  entire  paper  as  one  will.  It  is  plain,  therefore,  that  the 
paper  dated  in  April,  18H0,  made  the  original  paper  a  part  of  it, 
and  the  two  together  constituted  the  will  of  the  testator,  conced- 
ing that  the  devises  first  made  were  all  contingent. 
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The  will  was  written  by  the  testator,  and  is  so  framed  as  at: 
first  impression  leaves  the  mind  in  doubt  as  to  the  character  of 
the  estate  vested  in  the  wife  by  its  provisions,  but  when  consid- 
ering the  objects  of  his  bounty,  and  the  circumstances  connected 
with  its  execution,  the  intention  of  the  testator  is  made  maifest, 
and  the  lanpuaj^e  used  of  no  doubtful  meaning.  The  testator- 
and  his  wife  had  accunmhited  an  estate  ample  to  support  them, 
and  in  the  estimation  of  both  was  regarded  as  a  small  fortune. 
They  w^ere  about  to  take  a  trip  east,  and  the  testator  fearing  that 
he  migiit  die,  or  that  both  himself  and  wife  might  never  return, 
alive,  executed  the  paper  dated  in  March,  1859.  He  made  various 
special  devist\s  to  his  slaves,  as  \vell  as  those  formerly  emanci- 
pated, also  devises  to  his  relations,  but  made  them  all  depend 
on  the  contingency  of  l)oth  himself  and  wife  dying  before  their 
return  to  Princeton.  The  stock  of  the  Farmers'  Bank,  amount- 
ing to  $1(),(H)(),  was  the  most  valuable  part  of  his  estate,  and  the 
special  deivses  to  be  paid  out  of  his  other  property  would  leavo 
his  wife  of  the  residuum  but  a  small  remnant  of  his  estate, 
scarcely  sufllcient  for  her  support  and  maintenance.  She  was 
the  principal  ol)ject  of  his  bounty,  and  no  attempt  was  made  or 
intention  expressed  or  implied  in  either  paper  of  depriving  her 
of  the  absolute  title  to  all  of  his  estate  in  the  event  she  survived 
him.  His  plain  purpose  was  to  mancipate  his  slaves,  regardless 
of  the  claims  of  his  wife  upon  him,  and  by  the  paper  first  writterv 
he  was  selecting  the  objects  of  his  bounty  in  the  event  his  wife 
was  not  living,  when  they  returned,  to  enjoy  his  property,  but 
was  careful  to  provide  tliat  in  the  event  they  returned,  or  his 
wife  survived  Iiim,  that  she  should  have  the  entire  estate.  In 
the  rith  clause  of  his  will  he  says,  in  express  words,  so  as  to 
leave  no  ambiuruity  in  the  language  used,  and  to  express  the  pro- 
visions of  the  will,  or  the  language  preceding  this  sentence:  "I 
clearly  will  and  declare  that  my.  wif(»  shall  have  all  my  property, 
to  do 'with  as  she  pleases,  as  this  is  only  intended  in  case  wo 
should  die  while  gone." 

These  special  devises  are  not  to  take  effect  in  the  event  my 
wife  SKirvives  me,  and  contemplating  the  fact  that  this  miglit 
happen,  he  makes  his  wife  exfCMitrix  of  his  will,  with  power  to 
destory  it,  and  says  she  can  di^^pose  of  the  property  while  sIib 
lives  as  she  pleases,  and,  to  indicate  what  he  means  by  tho 
power  conferred  on  the  wife  in  the  last  sentence  of  the  12th 
clause,  he  vests  in  her  the  absolute  estate,  and  this  he  clearly 
wills  and  declares. 

It  may  well  be  argued  that  while  the  devise  in  the  first  paper 
to  his  slaves  and  collat(>ral  kindred  was  conditional,  the  devise 
to  the  wMfe  was  absolute  and  unciualified,  yet  he  says  this  is  only 
intended  in  case  we  shoulil  die  while  gone. 

They  did,  however,  both  return,' and  if  the  fact  invalidates  the 
paper'of  the  7th  of  March,  18VJ,  as  is  insisted  hv  one  of  the  coun- 
sel for  appellants,  the  testittor  on  the  10th  of  April,  18(50, 
republished  tlie  first  paper  by  having  written  upon  it  as  follows: 
•*I  make  this  addition  to  the  within  will,  dated  7th  March,  1859. 
I  further  will  to  my  four  nieces,"  naming  them,  $500  each,  and 
then  proceeds  to  change  certain  provisions  contained  in  the  first 
paper.  This  addition  made  both  pa-pers  the  will  of  the  decedent, 
executed  on  the  10th  of  April,  18(50,  in  which  we  find  the  entire 
estate  by  the  12th  clause  disposed  of  by  the  testator  to  his  wife, 
and  in  construing  that  clause  with  the  other  provisions  of  the 
will,  it  simply  means  that  if  my  wife  survives  me  she  is  to  have 
the  entire  estate,  but  if  she  does  not  the  property  is  to  go  to  my 
slaves  and  next  of  kindred,  as  provided  by  my  will. 

And  this  consturction  applies  whether  the* devise  to  the  wif^ 
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'was  conditional  or  unconditional  by  the  first  instrument,  for  it  is 
evident  that  the  addition  of  other  legacies  to  his  collateral  kin- 
<lred  by  the  codicil  was  intended  to  be  subordinate  to  the  devise 
made  to  the  testator's  wife,  and  placed  on  the  same  footing:  with 
the  special  devises  made  in  the  paper  of  March,  1859.  While  the 
last  clause  in  a  will  must  control,  if  repugnant  to  previous  pro- 
visions made  by  the  testator,  still  the  intention  of  the  testator 
must  determine  the  construction,  and  where  there  is  a  seeming 
inconsistency  that  can  be  reconciled,  as  in  this  case,  in  determ- 
ining the  intention  of  the  testator  from  the  entire  will,  the  chan- 
tjellor  will  not  hesitate  to  adopt  the  construction  that  follows  the 
intention  of  the  testator. 

In  this  will  there  is  an  absolute  devise  to  the  wifp  of  all  the 
"estate,  and  special  legacies  given  to  collateral  kindred  in  the 
first  instrument,  made  to  depend  on  the  wifii  dying  before  the 
testator.  Of  this  there  can  be  no  doubt,  but  after  this  instru- 
ment is  prepared  the  testator,  keeping  in  mind  the  fact  that  he 
liad  already  given  to  his  wife  the  absolute  estate,  and  provided 
for  his  collateral,  kindred  m  the  event  she  could  not  take,  he 
then  proceeds  to  add  to  his  will  and  to  further  will  certain  leg- 
uoies  to  other  collateral  kindred,  meaning,  when  looking  to  the 
entire  instrument,  that  they  were  to  take  in  the  same  manner  as 
his  collateral  kindred  already  provided  for. 

"The  intention  of  the  testator,  as  expressed  in  the  will,  and  as 
gathered  from  a  legal  construction  of  tho  whole  will,  including 
the  cociicil.  and  not  from  outside  conjecture  or  ordinary  intelli- 
gence, is  to  govern.''  ( Hedfield  on  Wills,  volume  1,  482,  433,  434, 
435. ) 

An  express  or  positive  devise  can  not  be  controlled  by  infer- 
t^nce  or  argument  from  oilier  parts  of  tlie  will,  but  on  the  con- 
trary general  words  will  be  controlled  in  ordt  r  to  make  the  whole 
consistent.     (3  .larman,  7()H. ) 

If  a  general  devise,  including  the  whole  of  the  estate,  be  made, 
and  then  in  other  portions  of  the  will  specifif^  dispositions,  these 
»re  to  be  regarded  as  explanations  or  exceptions  out  of  the  general 
"disposition,  and  it  makes  no  difference  wiiich  comes  first.  (1  Red- 
field.  445-4H.) 

With  these  rules  before  us,  there  would  be  but  little  difficulty 
in  determining  tiiat  the  wife  held  the  entire  estate,  subject  to  be 
charged  with  the*  payment  of  tho  specific  legacies,  whether  cre- 
ated before  or  after  the  general  devise,  but  for  a  contrary  inten- 
tion plainly  in:nHfest(»d  by  the  testator. 

He  gives' to  the  wife  i)()\ver  to  destroy  the  will,  and  what  his 
purpose  was  in  writing  such  a  provision  is  not  easily  determined, 
unless  the  testntor  supposed  that,  by  its  destruction,  she  would 
become  the  sole  owner.  He  then  gives  her  the  power  to  dispose 
of  any  of  the  property  as  she  i)leases  while  she  lives,  except  the 
negroes,  and  then,  to  make  his  intention  the  more  certain  and 
explicit,  he  clearly  wills  and  declares  "that  my  wife  sliall  have 
all  my  property,  to  do  with  as  she  pleases." 

Such  power  is  inconsistent  with  a  purpose,  on  the  part  of  the 
testator,  to  give  to  his  collateral  kindred  in  either  paper  these 
legacies  to  be  paid  out  of  the  general  estate,  giving  to  the  wife 
the  residuum.  Nor  can  it  be  said,  with  such  an  absolute  devise 
and  power  given  the  wife,  that  she  is  to  be  confined  to  a  life 
estate  only.  In  our  opinion  she  is  the  absolute  owner  of  the 
entire  estate  embraced  by  the  provisions  of  the  will  in  question 
and  now  in  controversy. 

There  is  a  remaining  question  to  be  disposed  of  arising  on  the 
«ross-appeal  of  the  widow.  The  court  below  required  the  entire 
<50sts,  including  attorneys'  fees  for  the  defense,  to  be  paid  by 
the  widow   as   executrix.     This,  in   our   opinion,  was   erroneous. 
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The  widow,  who  was  also  executrix,  had  sold  a  portion  of  her 
estate  devised  under  the  will  of  her  hu.shand,  and  the  purchasera 
refusing  to  comply  witli  their  contract,  it  became  necessary  to 
have  the  will  construed,  as  they  doubted  her  title.  All  parties, 
interested  were  made  defendants,  an  each  defendant,  or  class  of 
defendants,  filed  answers  and  asked  affirmative  relief.  One^ 
class,  the  heirs,  insisted  that  the  paper  claimed  to  be  a  will  was 
a  nullity.  Tlie  negroes  aslved  that  the  banlt  stock,  or  its  divi- 
dends, be  paid  over  to  them. 

The  widow  liad  been  in  possession  of  this  estate  for  over  twenty 
years,  undisturbed  by  any  of  these  parties,  and  when  the  action 
was  instituted,  it  became  really  an  action  against  the  widow  to 
recover  the  specific  legacies.  Their  claims  were  hostile,  and 
each  had  an  attorney.  These  attorneys  must  l)e  paid  by  thos& 
employing  them.  The  parties  to  the  litigation  must  pay  their 
own  costs. 

An  attornt^y's  tee  should  be  allowed  the  attorney  for  the  non- 
residents, for  without  his  appointment  the  action  could  not  have- 
proceeded.  Neither  the  attorney  for  Mrs.  Carlisle  or  tlie  attorney 
ror  the  administrator  of  Phereby  and  her  children  are  entitled  to 
be  paid  out  of  tlie  estate,  and  lor  the  reason  that  the  widow  liaa 
been  required  to  pay  these  fees,  the  judgment  is  reversed  on  the 
oross-aT)peal  and  affirmed  on  the  original  appeal.  The  cause  is 
remanded  for  i)roceedings  consistent  with  this  opinion. 


RAY  V.  JEFFRIES. 

(Fihd  Dtceml  er  1,  1887.) 

1.  The  rule  that  a  new  trial  shall  not  be  granted  on  account  of  tho  snialK 
ness  of  damages  in  wn  action  for  an  injury  lo  tlie  person  or  reputation  doea 
not  apply  to  the  assessment  of  the  actual  pecuniaiy  damages  resnltinj?' 
directly  from  the  wrong,  and  when  the  damages  can  be  measured,  ;«nd  the^ 
injury  is  such  as  to  demonstrate  that,  as  to  the  damages,  the  proof  and  the 
law  of  the  case  were  disregarded,  a  new  trial  ought  to  be  granted. 

2.  Master  and  servant -Where  an  employe  ivpresents  and  undertakes  that 
he  possesses  the  knowledge  and  skill  requisite  to  operate  or  use  maitliinery  or 
implements  of  a  dangerous  character,  and  which,  if  not  properly  uf-ed.  are 
liable  to  cause  injury,  he,  and  not  the  employer,  is  responsible  for  conse- 
quences resulting  to  himself  from  his  unskillful  or  negligent  ha.  dling  of 
them. 

The  plaintiff  was  employed  to  blast  rock  in  the  defendant's  mine  or  well 
on  account  of  his  prores>;ed  knowledge  and  skill  in  the  business,  at  a  fixed 
price  per  foot,  which  was  increased  when  a  moi-e  dangerous  powder  Whs  sub- 
stituted. The  injury  to  the  plaintiff  resulred  from  his  undertaking  to  stir- 
the  material  in  a  cap  used  in  connection  with  the  powder  without  first  in- 
forming himself  whether  it  could  he  safely  done  or  not.  The  defendant  In- 
formed the  plaintiff  that  he  had  no  knowledge  or  skill  on  the  subject  of 
handling  the  powder  he  furnished.  Held— That  it  was  the  duty  of  the  plain- 
tiff to  inform  himself  how  to  s«fely  handle  the  powder  if  he  did  not  actually 
know,  and  that  he  is,  therefore,  not  entitled  to  recover. 

Wilson  &  Sprigg,  John  L.  Scott  and  J.  P.  Hobson  for  appellants 

Montogmery  &  Poston  for  appellee. 

Appeal  form  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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Appellant  brought  this  action  to  recover  for  an  injury  to  his 
person  while  in  the  employ  of  the  appellee  mining,  hut  though 
the  verdict  of  the  jury  was  in  his  favor,  they  fixed  the  damages 
at  only  one  cent.  Although  it  is  provided  in  section  341,  Ci^  il 
Code,  that  "a  new  trial  shall  not  be  granted  on  account  of  the 
smallness  of  damages  in  an  action  for  an  injury  to  the  person  or 
reputation,  nor  in  any  other  action  in  which  the  damages  equal 
the  actaul  pecuniary  injury  sustained,*'  yet  it  has  been  held  by 
this  court*  Taylor  v.  Howser,  12  Bush,  4f)6,  that  'Mho  reason  of 
this  rule  does'not  apply  to  the  assessment  of  the  actual  pecuniary 
damages  resulting  directly  from  the  wrong,''  and  that  where  the 
damages  can  bo  measured  and  the  injury  is  such  as  to  demon- 
strate that  as  to  the  damages  the  proof  «nd  the  law  of  the  case 
were  disregarded,  a  new  trial  ought  to  be  granted.  The  injury 
received  by  appellant  was  a  severe  and  permanent  one,  and  the 
damages  actually  proved  were  capable  of  bning  measured,  and 
the  verdict  should  have  been  set  aside  and  a  new  trial  granted, 
if  he  was  entitled  to  recover  at  all,  and  whether  he  was  or  nob 
is  the  question  before  us. 

From  the  pleadings  and  evidence  in  this  case  it  appears  that 
appellant  was,  for  some  time  during  the  year  1884,  employed  by 
appellee  in  blasting  rock,  tlie  ordinary  blasting  powder  being 
used.  But  appellee  mentioned  to  appellant,  about  the  close  of 
operations  of  that  year,  that  he  intended  to  procure  material  of 
greater  explosive  power,  and  was  informed  by  appellant  he  had 
experience  in  the  ui^e  of  giant  powder  in  blasting  rock. 

Before  commencing  operations  in  tlie  spring  of  1885,  appellee 
procured  a  quantity  of  what  is  called  Atlas  powder,  in  the  com- 
position of  which  a  considerable  per  cent,  of  nitro-glycerine  is 
used,  and  accompanying  the  powder  to  be  used  with  it  were  caps 
or  exploders,  strongly  cliarged  with  fulminate  and  also  fuse. 

The  injury  to  appellant  was  caused  not  while  he  was  actually 
engaged  in  blasting,  though  tliis  would  make  no  differi'nce,  nor 
by  tlie  explosion  of  the  powder,  whi(;h  was  in  cartridges,  but  by 
the  explosion!  of  one  of  the  CHps  caused  by  him  picking  into  it 
with  a  stick  in  order  to  ascertain  whether  the  material  it  con- 
tained was  fit  for  use. 

The  lower  court  instructed  the  jury  that  it  was  the  duty  of  the 
defendant  in  operating  the  mining  busines.:  to  ascertMin  and  know 
the  character  and  (luality  of  the  material  used  for  blasting. 
That  is.  whether  or  not  It'  was  dangerous,  and  to  impart  such 
information  to  the  plaintiff,  and  if  he  failed  to  obtain  such  in- 
formation, or  did  obtain  it  and  failed  to  impart  it  to  tht-  plaintiff, 
and  he  was  injured  by  such  failure,  the  defendant  is  liable.  But 
if  the  plaintiff  knew  of  the  dangerous  character  of  the  caps,  then 
the  defendant  is  not  liable. 

They  were  also  instruiited  that  if  the  plaintiff  did  not  know  of 
the  dangerous  character  of  the  caps  the  defendant  can  not  be 
excused  for  his  failure  to  know  and  inform  plaintiff  of  the  danger^ 
unless  he  used  reasonable  care  in  obtaining  and  imparting  such 
information. 

There  is  another  instruction,  based  upon  the  hypothesis  that 
the  defendant  knew  and  intentionally  concealed  the  information 
of  the  danger  from  the  plain  iff.  But  as  there  is  no  evidence 
whatever  to  support  such  an  Instruction,  it  need  not  be  considered. 

The  first  instruction  is  objectionable  principally  because  it  is 
abstract  and  misleading.  Tnere  is  no  question  that  both  parties 
knew  of  the  dangerous  character  and  quality  of  the  material 
used  in  this  case,  for  any  one  of  ordinary  intelligence  knows 
that  any  explosive  containing  nitro-glycerine  is  extremely  dan- 
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j2:erous,  and  there  is  no  pretense  on  the  part  of  the  plaintiff  that 
he  was  ignorant  on  the  subject. 

The  second  instruction  is  wrong,  because  it  might  be  and  prob- 
ably was  understood  by  the  jury  as  requiring  the  defendant  to 
know  and  to  inform  the  plaintiff,  not  merely  of  tiie  dangerous 
i»haracter  of  the  caps,  but  of  the  manner  of  using  them  so  as  to 
prevent  any  injury. 

It  is  not  alleged  or  shown  that  either  the  cartridge  in  which 
the  powder  was  contained,  the  caps  containing  the  fulminate  or 
the  fuse,  was  defective,  and  consequently  the  simple  question  is 
whether  an  employer  is  bound  in  every  case  to  know,  not  merely 
the  dangerous  character  of  implements  or  agencies  used  in  his 
business,  but  also  the  peculiar  construction  and  mode  of  handllnsp 
<^ach  part,  so  as  to  make  it  most  efficient,  and  to  avoid  injury  to 
his  employe,  whether  the  latter  is  or  professes  and  undertakes 
to  be  skilled  in  that  branch  of  thebusiness  or  not. 

To  require  of  an  employer  such  knowledge  and  skill,  and  im- 
pose upon  him  such  obligations  would,  in  many  cases,  put  a  stop 
to  business. 

The  owner  of  a  mill  operated  by  steam  is  bound  to  use  due 
diligence  and  care  in  providing  machinery  free  from  defects, 
and  a  boiler  capable  of  sustaining  the  pressure  necessary  to 
move  it,  but  in  regard  to  the  mode  of  raising  and  regulating  the 
steam  so  as  to  prevcMit  an  explosion  and  consequent  injury,  the 
employer  is  not  required,  but  the  engineer  is  required  to  know, 
and  any  injury  the  latter  may  sustain  by  reason  of  his  want  of 
the  knowle(lsj:e  and  skill  he  und«'rtakes  to  possess,  is  to  be 
attributed  to  hiiU'^eU'  alone.  The  correct  rule  is,  that  where  an 
employe  represents  and  undertakes  tint  he  po-^sesses  the  knowl- 
edge and  skill  riMiuisite  to  operate  or  use  machinery  or  imple- 
ment«<  of  a  danirerous  character,  and  which,  if  not  properly  used, 
is  liable  t')  c:inst»  injury,  he,  and  not  the  employer,  is  responsi- 
ble for  conseciiiences  resulting  to  himself  from  his  unskillful  or 
negligent  handling  of  it. 

In  this  c  i^e  th:'  plaintiff  represented  tint  he  was  a  well  digger 
and  blaster,  and  had  us  'd  whir  is  called  Judson's  blasting 
powder,  containing  a  certain,  though,  as  he  testifies,  not  as 
larger  a  per  cent,  of  nitro-glycerine  as  the  Atlas  powder,  and  had 
used  the  caps  and  fuse  in  conn(»ction  with  il.  On  the  other  hand, 
the  defendant  informed  the  plaintiff  he  had  no  skill  or  knowledge 
on  the  subject.  The  plaintiff  was  employed  to  blast  the  rock  in 
the  defendant's  mine  or  well  on  account  of  his  professed  knowl- 
edge and  skill  in  the  business,  at  a  fixed  price  per  foot,  and  the 
pi  ice  was  agrei^d  to  be  increased  when  the  more  dangerous 
powder  was  substitutd. 

The  injury  to  the  plaintiff  resulted  from  his  own  negligence  in 
undertaking  to  stir  the  material  in  the  cap,  without  first  inform- 
ing himself  whether  It  could  be  safely  done  or  not,  as  he  testifies 
could  be,  and  had  been  done  by  him  with  the  caps  used  in  con- 
nection with  the  .Fudson  powder. 

There  is  i)roof  by  the  merchant  who  sold  the  material  to  the 
defendant  that  he,  at  the  time,  gave  him  a  pamphlet  containing 
directions  for  the  use  of  it.  There  is  no  question  but  such  a 
pamphlet  was,  at  some  time,  given  to  him,  but  it  must  have 
been  done  before  the  purchase. 

But  whether  at  the  time,  or  before  the  sale,  the  evidence  is 
that  the  plaintiff,  at  one  time,  had  the  same  pamphlet  in  his 
possession,  and  could  have  informed  himself  of  the  nature  and 
.safe  mode  of  using  the  Atlas  powder.  We  do  not,  however,  re- 
gard this  as  material,  for  he  represented  and  agreed  he  possessed 
the    skill    and    knowledge    requisite    to    use    powder  containing 
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nitro-glycerine  and  the  cap  accompanying  it,  and  demanded  in- 
creased price  per  foot  on  account  of  tiie  increased  ristc,  and  it 
was  his  duty  to  inform  himself,  if  he  did  not  actually  know,  how 
to  safely  handle  it,  for  the  defendant  did  not  know  or  agree  to 
inform  him  how  to  do  so. 

Being  satisfied,  from  the  uncontroverted  evidence  in  this  case, 
and  the  law  applicable  to  it,  that  the  plaintiff  was  not  entitled 
to  a  verdict,  the  judgment,  appellee  not  complaining,  must  be 
affirmed. 


BOARD  OF  TRrSTEES  OF  THE  TOWN  OF  HARRODSBITRQ 
V.  HARRODSBURG  EDrCATIOXAL  DISTRICT. 

(Filnl  December  1,  1887— Not  to  be  reported.) 

1.  Towns  and  cities— Fines  and  forfeitures— Common  sciiools— Under  an 
amendment  of  January  I*i,  iSfiO,  to  tiie  charter  of  the  Town  of  Hiirrodshurg, 
providing  that  the  fines  and  forfeitures  recovered  in  the  name  of  the  Coni- 
nionwealr.h  in  tlie  polic^e  court  of  the  lown  shoull  be  vested  in  the  hoard  of 
trustees  for  the  use  of  the  c')mm(ui  sohools  in  the  town,  tlie  town  and  not 
tlie  common  schools  was  entitled  to  all  fines  or  f<»rfeir.ures  arising  ironi  a 
violation  of  town  ordinances,  whether  imposed  in  the  name  of  the  Coujmon- 
Wealth  or  in  the  naiiu?  of  the  town. 

2.  Same— A  sulK-^erjuent  acr,  passed  in  1870.  was  not  intended  to  lej?alize 
the  appropriation  of  the  funds  dedicated  I  y  the  act  of  lS<:i)  to  the  use  of  the 
tjommon  schools  to  any  other  purpose. 

3.  Trusts  — Liniitatlon— The  trustees  of  the  town  were,  hy  the  act  of  18<?0, 
made  trustees  of  an  express  trust,  and,  therefore,  the  stature  of  limitations 
is  not  an  available  defense  in  their  behalf  in  this  action  to  rt cover,  for  the 
benefit  of  tho  common  schools,  tlie  fines  and  forfeitures  nrisinjr  fj-om  a  viola- 
tion of  the  criminal  and  penal  laws  of  the  State  within  the  town  between 
1860  and  1S70. 

4.  Common  schools— By  an  act  of  March  1.^.  1870,  the  town  of  Harrodshurg 
Was  constituted  a  common  school  district,  ai  d  wa«<  authorized  to  establish  a 
system  of  graded  schools  in  said  district,  the  cuninon  school  fund  and  all 
money  belonging  to  the  common  schools  of  the  district  to  lie  appropriated  to 
the  maintenance  of  the  graded  schools.  Hold— That  the  act  is  not  in  deroga- 
tion of  the  com  men  school  laws  of  the  State,  but  in  aid  of  theui,  and  is  con- 
tititutional. 

P.  B.  Thompson,  Sr.,  for  appell:ints. 

Thos.  C.  Bell  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Prior  to  186()  the  town  of  Harrodsburp:  was  constituted  two 
common  school  districts.  The  trustees  of  the  town  were  also  the 
trustees  of  the  common  schools  within  said  town.  As  such  trus- 
tees they  managed  and  controlled  the  common  schools  under  the 
general  laws  and  town  charter. 

By  an  act  of  the  legislature  of  this  State,  amending  the  char- 
ter of  the  town  of  Harrodsburg,  approved  January  12,  186(),  it  was 
Erovided  by  the  second  section  that  the  police  judge  should  issue 
is  process  in  criminal  and  penal  cases  in  the  name  of  the  Com- 
monwealth, and  make  the  same  returnable  before  him  as  police 
judge  of  Harrodsburg.     It  was  provided  in  this  section,  however, 
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that  all  prosecutions  for  a  violation  of  the  town  ordinances 
should  be  in  the  name  of  the  board  of  trustees,  and  that  the  town 
should  be  entitled  to  the  fines  and  forfeitures  arising  from  a  vio- 
lation of  the  town  ordinances. 

By  the  9th  section  of  the  act  it  was  provided  that  the  fines  and 
forfeitures  recovered  in  the  name  of  the  Commonwealth  in  th6 
police  court,  except  the  part  allowed  to  the  town  attorney, 
should  be  vestd  in  the /board  of  trustees  of  the  town  of  Harrods« 
burg,  which  they  were  to  hold  and  appropriate  to  the  use  of  tho 
common  schools  in  said  town,  and  if  any  of  said  fund  was  not 
needed  in  sustaining  said  schools,  the  board  of  trustes  was  to 
invest  the  same  *'in  some  safe  and  sure  manner'*  for  the  use  of 
said  schools. 

By  the  proviso  in  the  2d  section  of  the  act,  the  fines  and  for- 
feitures arising  from  tlie  violation  of  the  town  ordinances  should 
go  to  the  town,  and  by  the  9th  section  the  fines  and  forfeitures 
arising  from  a  violation  of  the  criminal  and  penal  laws  of  the 
Commownealth  within  tlie  town,  should  go  to  the  common  schools 
of  the  town. 

The  fact  that  the  fine  or  forfeiture  for  violating  the  town  ordi- 
nances was  imposed  l)y  the  police  judge  in  the  name  of  the  Com- 
monwealth, did  not  Iiave  the  ettect  of  depriving  the  town  of  it» 
and  entitling  the  common  sciiools  to  it.  The  controlling  idea  in 
such  a  case  is,  did  the  fine  or  forfeiture  arise  from  a  violation  of 
an  ordinance  of  the  town?    If  it  did,  then  it  belonged  to  the  town. 

By  section  1  of  an  act  approved  Marcli  21,  1870,  the  9th  section 
of  tlie  act  of  lH(i()  was  so  amended  as  to  appropriate  the  fines  and 
forfeitures  recovered  in  tlie  name  of  the  Commonwealth  in  the 
police  court  of  Harro(lsi)urg,  to  the  use  of  the  board  of  trustees 
of  said  town,  to  l)e  hy  them  expended  upon  "the  streets  and 
other  nublic  improvements. " 

By  tlie  second  section  of  this  act  it  was  provided  that  any  dis- 
position which  the  trustees  of  the  town  might  have  made  of  the 
fines  and  forfeitures  ** consistent  with  this  act,  and  not  incon- 
sistent with  the  9tti  section  of  the  act  nforesaid,""  was  legalized. 
The  evident  meaning  of  this  section  is  that  the  appropriation  of 
such  fines  and  forf(?itures  ^<  had  arisen  from  a  violation  of  the 
town  ordinances  was  legalized,  but  lliat  such  fines  and  forfeitures 
as  had  arisen  from  a  violation  of  the  oiminal  and  penal  laws 
within  said  town  as  were,  hy  the  9t!i  section,  dedicated  to  the 
use  of  the  common  schools,  were  not  to  be  otherwise  appropri- 
ated by  said  act  of  1870,  nor  was  any  a])propriation  of  said  fund 
or  any  part  of  it  to  other  u.- cs  than  common  school  purposes  to 
be  legalized. 

By  an  act  approvcnl  March  15,  1870.  the  town  of  Harrodsburg 
was  constitutd  a  common  school  district,  and  was  authorized  to 
establish  a  system  of  graded  schools  in  said  district,  in  which 
all  white  children  within  common  school  age,  had  the  right  to 
enter  as  pupils,  free  of  charge.  The  common  school  fund  sup- 
plied by  the  State  was  to  be  appropriated  to  the  maintenance  of 
these  graded  schools,  and  the  balance  of  the  fund  necessary  to 
maintain  them  was  to  be  raised  by  a  tax  on  the  white  citizens  of 
the  district. 

By  the  loth  section  of  the  act  it  is  provided  that  all  money  or 
property  belonging  to  the  common  schools  of  said  district  was 
transferred  to  the  trustees  of  the  graded  school  district,  to  be 
used  for  the  benefit  of  the  graded  schools,  and  that  said  trustees 
were  authorized  to  sue  for  and  recover  the  same. 

Under  the  act  of  I860  the  fines  and  forfeitures  arising  from  a 
violation  of  the  criminal  and  penal  laws  of  the  State  in  the  town 
of  Harrodsburg  were  appropriated,  first,  to  the  immediate  neces-^ 
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Bities  of  the  common  schools  of  said  district;  second,  if  any  part 
of  the  fund  arising  from  these  sources  was  not  needed  for  the 
immediate  use  of  such  schools,  the  same  was  to  be  invested  in 
some  **safe  and  sure  manner''  for  the  use  of  said  schools.  The 
board  of  trustees  were  thus  made  trustees  of  an  express  trust. 
Therefore,  the  statute  of  limitation  is  not  an  available  defense 
in  behalf  of  the  appellant. 

The  10th  section  of  the  act  of  1876  expressly  authorizes  the  ap- 
pellee to  sue  for  and  rocover  this  fund. 

The  colored  children  of  the  district  who  appeared  in  the  action 
in  the  court  below  by  cross-petition  did  not  appeal  from  the  judg- 
ment of  the  lower  court,  nor  have  they  entered  an  appeal  here. 
We  can  not,  therefore,  consider  the  questions  raised  by  them  iu 
the  court  below. 

The  act  of  1876  Is  not  in  derogation  of  the  common  school  laws 
of  the  State,  but  is  in  aid  of  them.  We  see,  therefore,  no  consti- 
tutional objection  to  the  act. 

The  judgment  of  the  lower  court  against  the  appellant  for  the 
fines  and  forfeitures  arising  from  a  violation  of  the  criminal  and 
penal  laws  of  the  State  within  said  town,  between  the  passage  of 
the  acts  of  1860  and  1870,  which  fines  and  forfeitures  had  not  been 
appropriated  to  the  use  of  said  schools,  is  affirm .d. 


(JORHAM,  &c.  V.  BETTS,  &c. 
(Filed  October  15,  1887.) 

1.  Construction  of  devise— Survivorship— Where  there  is  a  devise  ftn  Severn? 
persons,  with  the  provision  that  if  one  of  them  dies,  his  share  shall  survise 
to  the  others,  a  share  which  has  ()n(M-»  vested  by  survivorship  will  nor.  upon 
the  death  of  the  devi<?en  iu  whom  ic  has  thus'  vested,  fio  vest  again  in  the 
survivori»,  unless  it  clearly  appears  from  the  will  that  it  was  the  testator's 
Intention  that  it  should  so  vest. 

2.  Same— Where  there  is  a  devise  t'^  s  u-eral  persons  with  a  devise  over  to 
the  '*sur\'ivors"  in  the  event  of  the  ile.ich  of  one  of  the  devisees,  the  word 
"survivirs"  will  h»  ^iven  ic^  nitup.il  an  \  literal  miming,  unless  it  appears 
from  oth'^r  provisions  of  the  will  that  the  testator  used  ic  as  synt)nymous 
with  "others.'' 

3.  Same— A  devise  by  testator  to  sev^»^.ll  daughters  with  tht)  provision  that 
"iu  case  either  of  my*dauiihters  above  named  should  die,  leaving  no  child 
living  at  her  death,  then  her  portion  shall  he  equally  divided  Ijetween  her 
sisters  only,  my  sous  taking  nn  part  thereof,"  created  a  defeasible  f<e,  but 
the  defeasible  character  of  trte  fee  ceased  when  but  one  sister  remained,  and 
her  estate  became  absolute. 

Breckinridge  &  Shelby  for  appellant. 

J.  F.  Askew  anJ  Jas.  E.  Cimtrlll  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

James  Betts  died  testate  in  1856.  His  will  provides  inter  alia 
as  follows: 

''Fourth.  I  direct  that  after  the  death  of  my  >vife  the  remainder 
of  my  estate,  all  debts  being  first  paid,  shall  be  divided  among 
my  children,  James,  Sampson,  Sarah,  Mary  and  Charlotte,  so  as 
to  make  them  equal,  taking  into  account'  what  each  one  may 
have  received  of  me  by  way  of  advancements,  or  charged  in  mjr 
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estate  book,  which  advancements  are  to  be  deducted  from  the 
shares  of  my  children  respectively,  but  it  is  my  desire  that  my 
three  daughters  shall  have  a  home  where  I  now  reside,  and  I, 
therefore,  direct  that  in  the  division  of  my  land  the  shares  of  my 
said  daughters  shall  be  laid  off  together  so  as  to  include  the 
dwelling  house,  garden,  spring  lot  and  the  ground  near  the 
dwelling  house,  in  such  form  as  will  be  convenient  for  them  as 
it  can  be  made  without  injurj-  to  the  other  shares. 

"Fifth.  It  is  iny  will  that  my  children  shall  have  the  full  title 
in  fee  simple  to  the  property  I  devise  them  with  the  following 
restrictions:  First,  during  the  life  time  of  my  daughter,  Mary's 
husband,  Wm.  W.  Brown,  all  her  property '  shall  be  held  and 
managed  by  my  son,  James,  in  trust  for  her  use  and  benefit,  and 
for  the  use'and  benefit  of  her  daughter,  Ophelia,  in  case  of  Mary's 
death  while  her  said  husband  is  living;  and,  secondly,  in  case 
eirlier  of  my  daue:hters  above  named  should  die,  leaving  no  child 
living  at  her  death,  then  her  portion  shall  be  equally  divided  be- 
tween her  sisters  only,  my  sons  taking  no  part  thereof." 

These  are  tiie  only  portions  of  it  that  bear  upon  the  question 
now  presented. 

After  tiie  death  of  the  tt^stator's  widow,  and  in  1867,  the  daugh- 
ter, Cliarlotte,  died  childless. 

Tn  1877  tlie  daughter,  Mary,  died,  leaving  an  only  cliild,  the 
appellant,  Ophelia  (Torbam.  Up  to  this  time  there  had  been  no 
division  of  tlie  estate,  but  it  was  had  after  Mary's  death,  and 
there  was  aliotterl  to  Ophelia  hvv  motlier's  share  and  one-half 
the  portion  of  Cliarlotte,  and  to  Sarah,  the  only  surviving  sister, 
her  orisrinal  share  and  one-half  of  that  of  Cliarlotte,  the  land  so 
allotted  to  lier  being  the  seventeen  acr(»s  now  in  dispute,  and  the 
right  to  which  depends  upon  tlie  construction  of  tlie  above  clauses 
of  the  will.  She  died  childless  in  1885,  leaving  a  will,  by  which 
she  attempted  to  devise  to  and  for  the  benefit  of  the  appellees 
the  land  thus  obtained.  The  child  of  Mary  now  denies  her  right 
to  do  so,  nnd  claims  that  she,  as  the  representative  of  her 
mother,  is  entitlcnl  to  the  proi)erty  by  virtue  of  the  will  of  James 
Betts,  her  aunt  having  died  childless.  The  half  of  Charlotte's 
portion,  which  Sarah  acquirer!  by  survivorship,  vested  in  her  in 
f(»e.  She.  therefore,  had  the  power  to  devise  it.  In  cases  of  this 
character  it  is  a  general  rule  that  accruing  shares  vest  absolutely. 

Mr.  Jarman  says: 

**  Where  a  man  gives  a  sum  of  money  to  be  divided  amongst 
four  persons  as  tenants  in  common,  and  declares  that  if  one  of 
them  die  before  twenty-one  or  marriage  it  shall  survive  to  the 
others,  if  one  dies,  and  thrr^e  are  living,  the  share  of  that  one  so 
dying  will  survive  to  the  other  three;  but  if  a  second  dies  noth- 
ing will  survive  to  the  remainder  but  the  second's  original  share, 
for  the  accruing  share  is  as  a  new  legacy,  and  there  is  no  further 
survivorship."     (2  Jarman  on  Wills,  (120.) 

True,  this  rule  will  give  way  to  a  positive  indication  of  a  con- 
trary intention  in  the  testator,  but  it  must  clearly  appear.  In- 
xleed  Mr.  Red  field  says: 

"It  seems  to  have  been  early  adopted  as  a  rule  of  construction 
in  regard  to  shares  which  had  once  vested  by  survivorship  that 
thev  should  not  so  vest  again,  unless  by  force  of  express  words 
to  that  effect."     (2  Redfleld  on  Wills,  *873. ) 

The  rule  will  only  yield  to  the  intention  where  it  is  manifest 
from  his  will  that  the  testator  intended  the  entire  property  to 
pass  in  a  mass  to  the  ultimate  object  of  his  bounty,  and  thai  an 
^fcccruing  share   should    be   carried  over   with   an  original  one  to 
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such  object.     No  such  manifest  intention  appears  here.     There 
is  nothing  in  the  will  compelling  such  an  implication. 
The  right  to  Sarah's  original  share  remains   to  be  determined. 
The  counsel  for  the  appellants  urge,  with   commendable  zeal 
and  ingenuity,  that   upon  her   death    without   chiMren   it,  under 
her  father's  will,  passed  to  the  appellant,  Ophelia  Oorham,  or  if 
not  that  it  certainly  lapsed  to  his  estate,  ancf,  therefore,  the  lower 
court  in  any   event   should    not   have   dismissed    the  appellant's 
petition,  as  Ophelia,  in  right  of  her  mother,  has  an  interest  in  it. 
Tlie  devise  over  in   this  instance   is   not  in  terms  to  the  "sur- 
vivor,'' as  in  most  of  the  reported  cases,  but  to   the  sisters,  and 
** sisters  only." 

There  has  been  much  discussion  as  to  the  <;irect  of  provisions 
in  wills  in  favor  of  "survivors."  The  controversy  has  been 
whether  the  word  should  have  its  literal  and  natural  meaning,  or 
whether  it  should,  ])rima  facie,  be  construed  as  equivalent  to  the 
word  "others"  in  the  absence  of  circumstances  or  something  in 
the  context  showing  that  it  was  used  in  a  strictly  literal  sense. 

There  is  a  line  of  older  cases,  as  in  Wilmot  v.  \Vilmot,  8  Vesey, 
Jr.,  10,  holding  to  the  latter  view.  Some  eminent  judg(»s  have 
also  held  that  the  words  were  convertible  terms,  but  where  the 
word  "survivor"  has  been  given  the  force  of  "other,"  thus  let- 
ting in  the  issue  of  a  deceased  member  of  a  class  by  inheritance 
from  the  parent,  it  has  been  usually  done,  as  was  the  case  in  Har- 
ris, &c.  V.  Herry,  cV:c.,  7  Hush,  114,  to  avoid  some  consequence 
which  it  was  (juite  certain  the  testator  did  not  intend.  It  was 
necessary,  in  order  to  elT(H»t  an  intention  appearing  upon  the 
entire  will.  The  later  cases,  however,  Iiold  that  the  word  "sur- 
vivor," when  unexi)lained  by  the  context,  is  to  be  givt^i  its 
natural  meaning  and  inlerpretcd  to  its  literal  import.  As  this 
rule  may  oft(»n  d(»f«'at  the  unexpressed  intention  of  the  testator, 
courts  r'eiulily  listen  to  any  argument  drawn  from  the  context, 
or  other  provisions  of  the  will,  showing  that  "survivor"  was 
used  by  hnn  as  synonymous  with  "other,"  but  unless  this  ap- 
pear it  may  now  be  regarded  as  the  settled  rub-'  that  its  literal 
meaning  is  to  be  given  to  it.  (Best  v.  Commonwealth,  <kc.,  10 
Bush,  8(5;  Bayless,  «tec.  v.  Preseott.  <fec.,  7«  Ky.,  2.V2. ) 

Here,  however,  in  the  event  of  one  of  the  class  dying  childless, 
her  portion  is  to  go  to  her  "sisters  only,  my  sons  faking  no  part 
thereof."  This  language  is  plain  and  unambiguous.  The  inten- 
tion is  not  left  to  conj(»cture.  It  can  not  be  reached  by  depart- 
ing from  the  plain  meaning  of  its  words  used,  because*  tli»'re  is 
nothing  upon  which  to  base  such  a  departure.  His  language  is 
to  be  construed  and  not  changed.  As  the  intention  is  to  be  re- 
garded, if  it  be  app!ir<Mit  from  the  entire  language-  of  the  will, 
then  it  must  be  so  construed.  Tn  this  will,  however,  there  is 
nothing  either  expressly  or  impliedly  said  as  to  the  children  of 
the  devisees  taking,  and  Ophelia  was  then  in  being,  and  in  fact 
named  in  it.  If  Charlotte  had  survived  Mary,  and  th(»n  died 
childless,  Ophelia  would  not  have  been  entitled  to  any  of  lier  por- 
tion, because  under  the  plain  language  of  the  will  it'would  have 
passed  to  the  surviving  sister,  Sarah. 

The  devise  to  the  daughters  was  in  fee  upon  condition.  A  de- 
feasible fee  was  created,  but  only  so  long  as  there  was  a  sur- 
vivor of  the  class  named.  The  devise  over  was  to  a  surviving 
sister.  When  but.  one  remained  alive  there  could  be  no  defeas- 
ance, although  she  might  die  childless.  The  devise  over  was  no 
longer  effective.  The  defeasible  character  of  the  fee  ended  when 
but  one  sister  remained  alive.  The  defeasance  could  no  longer 
prevail.  The  testator  declared  that  if  one  of  the  three  sistera 
died  childless  her  portion  should  go  to  "her  sisters  only,  my  sons 
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taking  no  part  thereof."  It  is  but  a  question  of  intention,  and 
the  testator  knew  that,  under  the  plain  language  used  by  him, 
the  right  to  tlie  property  was  limited  to  the  sisters,  and  that  its 
defeasible  character  must  necessarily  end  when  but  one  of  them 
remained  alive.  He  must,  therefore,  have  intended  that  the  fee 
simple  should  then  vest  in  her.  This  being  so,  she  had  the  power 
to  dispose  of  it  by  will,  and  there  was  no  lapse  of  the  devise  as 
to  even  her  original  share,  although  she  died  childless. 
Judgment  affirmed. 


BLACK  V.  STEFLE. 

(Filed  December  3,  1887— Not  to  be  reported.) 

1.  In  an  action  to  set  aside  a  sale  of  land  under  execution  Issued  upon  a 
transcript  from  a  justice's  court,  upon  the  firound  that  the  execution  issued 
from  the  justice's  court  and  returned  "no  property"  was  not  signed,  it  is 
held  that  even  conceding  it  to  be  a  fact  that  the  execution  was  not  signed, 
yet,  as  the  defendant,  after  several  years'  delay,  has  sought  relief  in  this 
Motion  instead  of  moving  to  quash  the  execution  and  sale,  the  chancellor 
had  the  power  to  require  of  him  to  pay  the  debt,  which  can  not  now  be  made 
by  expcation,  as  a  condition  of  his  recovery  of  the  land. 

a.  The  defendant  In  the  execution  having  slept  on  his  rights  so  lonj?,  it  is 
too  late  for  him  to  say  the  sale  of  the  land  should  now  be  set  aside,  upon  the 
ground  that  the  delJt  was  paid  before  the  judgment  on  it  was  even  rendered. 

3.  The  burden  is  upon  the  defendant  to  show  that  fifteen  years  had  elapsed 
from  the  date  of  the  judgment  to  the  date  of  the  execution,  in  order  to  set 
Aside  the  sale  upon  that  ground. 

J.  W.  Jone.s  for  appellant. 

Boyd  &  Craft  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  allegation  that  the  debt  wa.s  satisfied  by  appellant  at  the 
time  appellee  caused  the  execution  to  issue  from  the  justice's 
court,  and  upon  tlie  truth  of  which  the  cliarge  of  fraud  mainly 
depends,  is  not  sustained,  but  clearly  shown  by  the  evidence  not 
to  be  true.  For  long  after  he  testifies  his  daughters  worked  for 
appellf^e,  which  work  he  admits  did  not  fully  pay  olf  the  debt, 
iie  was  regularly  served  with  a  warrant  from  the  justice's  court, 
and  judgment  was  rendered  against  him  ])y  default,  and  it  stood 
undisputed  and  unsatisfied  until  the  execution  was  issued  and 
le turned  no  property  found,  and  the  land  was  finally  sold,  under 
an  execution  from  tlie  circuit  court  clerk's  office,  the  deed  made 
therefor  to  the  purchaser,  and  he  had  been  in  possession  several 
years.  Having  slept  on  liis  ri^ht  so  long,  it  is  too  late  for  appel- 
lant to  say  the  sale  of  the  land,  which  he  knew  had  been  levied 
on,  sliould  now  be  set  aside,  upon  the  ground  the  debt  was  paid 
before  the  judgment  on  it  was  even  rendered. 

Nor  do  we  think  fifteen  years  had  elapsed  from  the  date  of  the 
judgment  to  the  issual  of  the  execution.  For  although  the 
transcript  from  tlie  justice's  court  is  somewhat  obscure  and  con- 
tradictory as  to  the  date  of  tlie  judgment,  it  being  recited  in  one 
place  it  was  rendered  in  December,  1867,  and  in  another  it  was 
in  18(U,  it  is  distinctly  alleged,  in  the  answer  of  appellee,  that 
the  true  date  is  1867,  the  figures  being  made  bj'  mistake  in  copy- 
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Ing  the  record,  and  that  allegation  is  not  denied.  Besides,  as 
appellant  in  this  action  seeks  to  set  aside  the  sale  by  the  sheriff 
and  to  cancel  the  deed  to  the  purchaser  and  recover  the  land, 
upon  the  ground  that  fifteen  years  had  elapsed  from  the  date  of 
the  judgment  to  the  date  of  the  execution,  the  burden  was  upon 
him  to  show  it,  which  he  has  failed  to  do. 

From  the  transcipt  of  the  record  purporting  to  be  made  out  by 
the  justice  of  the  peace,  and  filed  as  an  exhibit,  it  appears  that 
an  execution  was,  December  12,  1877,  issued  and  directed  to  any 
constable  of  Laurel  county,  and  there  is  an  endorsement  thereon 
by  the  constable,  in  whose  hands  it  was  placed,  in  substance  no 
property  found,  but  the  execution,  according  to  the  copy  before 
us,  does  not  purport  to  have  been  signed  by  the  justice  of  the 
peace,  and  it  is  contended  for  that  reason  the  execution  subse- 
quently issued  by  the  clerk  of  the  circuit  court  and  the  sale  of  the 
land  uiider  it,  are  void.  On  the  other  hand,  appellee  denies  the 
execution  was  not  signed  by  tlie  justice  of  the  peace,  but  says  it 
was,  in  due  form  of  law,  issued  and  returned,  and  such  would  be 
the  presumpiton,  in  the  absence  of  proof. 

The  sale  of  the  land,  of  which  appellant  had  notice,  was  made 
more  than  four  years  before  the  institution  of  this  action,  and 
he  made  no  motion  to  set  it  aside,  or  to  redeem  the  land  by  pay- 
ing the  debt,  although  the  purchaser  afforded  him  an  opportu- 
nity to  do  so,  even  after  the  expiration  of  the  time  allowed  by 
law.  Moreover,  appellee,  in  his  answer,  offered  to  still  give  up 
the  land  to  appellant,  upon  the  payment  by  him  of  the  debt, 
which,  beyond  question,  has  never  been  paid,  except  by  a  sale 
of  the  land,  and  the  costs  of  this  action,  which  was  refused. 

It,  therefore,  seems  to  us  that,  conceding  the  noncompliance 
with  the  statute  by  the  justice  of  tlie  peace,  inasmuch  as  appel- 
lant, after  such  long  delay,  has  sought  relief  in  this  action,  in- 
stead of  moving  to  quash  the  execution  and  sale,  the  chancellor 
had  the  power  to  require  of  him  to  paj'  the  debt,  which  can  not 
now  be  made  by  execution,  as  a  condition  of  his  recovery  of  the 
land,  and  the  judgment  is  affirmed. 


LANCASTER  V.  CLAYTON,  &c. 
(Filed  December  8,  1S87.) 

1.  The  legislature  mfty  confer  the  taxing  power  upon  niiinicipalities  in 
such  manner  as  it  deems  expedient,  but  it  can  not  confer  any  greater  power 
than  the  Stiite  itself  possesses,  and  must  observe  the  restrictions  and  limita- 
tions of  the  organic  law. 

3.  Exemption  from  taxation— Public  service— The  legislature  can  not 
exempt  property  from  taxation  save  in  consideration  of  public  service,  and 
in  determining  what  constitutc^s  a  public  service  the  true  test  is:  Is  the 
object  of  such  a  character  that  the  municipality,  in  the  exercise  of  a  govern- 
mental function,  can  aid  It!" 

3.  Same— Whatever  directly  promotes  individual  interest,  although  it  may 
also  tend  incidentally  to  the  public  welfare,  is  essentially  a  private  and  not 
a  public  object,  and  it  is  the  essential  character  of  the  object  of  the  expendi- 
ture and  not  the  degree  of  the  incidental  public  benefit  which  must  deter- 
mine the  validity  of  the  tax. 

4.  Same— The  fact  that  one,  in  order  to  conduct  a  particular  business  for 
his  own  profit,  must  comply  with  certain  regulations  or  submit  to  certain 
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rules  of  law,  does  not  so  far  render  him  the  wnrd  of  the  ^overDment  that  the 
ezerolse  of  the  taxing  power  oan  be  invoked  in  his  behalf. 

5.  An  agreement  by  a  city  to  exempt  a  hotel  from  taxation,  when  built, 
oan  not  be  enforced,  although  the  hotel  was  built  upon  the  faith  of  the  city'ft 
agreement.  The  exemption  not  being  in  consideration  of  public  service  ia 
not  valid. 

D.  W.  Lindsay  for  appellant. 

Owens  &  Finnell  for  appellees. 

Appeal  from  Scott  Circuit  rourt. 

Opinion  of  the  court  by  Jiidi^e  Holt. 

The  appellant,  George  Lancaster,  proposed  to  the  board  of  trus« 
tees  of  the  town  of  (George  town  to  erect  at  said  place  a  fine  hotel, 
costing  not  less  than  a  certain  sum,  if  they  would  exempt  the 
property  from  the  payment  of  town  taxes  for  ten  years.  The 
offer  was  submitted  to  a  vote  of  the  people,  and  a  majority  favor* 
ing  it  tlie  proposal  was  accepted  by  the  hoard,  and  thereupon  the 
hotel  was  built.  The  following  year,  however,  they  had  it  as- 
sessed for  such  taxes,  an(i  the  ai^pellant  now  seeks  to  enjoin 
their  collection. 

The  contract  and  its  performance  upon  his  part  are  admitted. 
There  is  no  doubt  of  the  morality  of  his  claim  to  the  exemption, 
but  even  a  court  of  e(|uity  can  not  enforce  a  merely  moral  obli- 
gation. The  legality  of  tlie  contract  must  be  considered,  because 
the  appellee  has  the  right  to  insist  upon  its  strict  legal  rights. 

Section  3,  article  1,  chapter  92  of  the  General  Statutes,  pro- 
vides: 

"All  property,  real  and  personal,  within  this  State,  not  herein 
expressly  exempt  by  law,  shall  be  assessed,  as  nearly  as  practi- 
cable according  to  a  uniform  rate,  in  the  manner  liereinafter 
provided.' 

The  charter  of  the  appellee  authorizes  its  board  of  trustees  ta 
assess  and  levy  annually  a  tax  upon  all  the  real  estate  in  the 
town;  makes  it  the  duty  of  the  assessor  to  list  all  that  is  liable 
to  taxation,  anci  vests  the  board  with  the  control  of  the  fiscal 
matters  of  the  town.     (Acts  1879,  volume  1,  page  357.) 

No  power  to  exempt  property  from  taxation  is  attempted  to  be 
given  in  exi)ress  words.  We  sliall,  however,  waive  tlie  question 
whether  this  has  been  done  by  implication,  and  proceed  to  a  con- 
sideration of  the  power  to  do  so  even  witli  attempted  legislative 
sanction  in  a  case  like  this  one.  Mr.  Dillon  says:  "In  the  ab- 
sence of  special  constitutional  restriction  the  legislature  may 
confer  the  taxing  power  upon  municipalities  in  such  measure 
as  it  deems  expedient.  In  other  words,  with  such  limitations  as 
it  sees  fit  as  to  the  rate  of  taxation,  the  purposes  for  which  it  ia 
authorized,  and  the  objects  (that  is  the  property)  which  shall  be 
subjected  to  taxation,  l>ut  it  can  not,  of  course,  confer  any  greater 
power  than  the  State  itself  possesses,  and  must  observe  the  re- 
strictions and  limitations  of  the  organic  law."  (2  Dillon's  Munic- 
ipal (corporations,  section  59.) 

Our  State  (constitution  has  no  provision  as  to  taxation  eo  nom- 
ine, hut  the  first  section  of  the  Bill  of  Rights  says: 

"That  all  freemen,  when  they  form  a  social  compact,  are 
equal,  and  that  no  man,  or  set  of  men,  are  entitled  to  exclusive, 
separate  public  emoluments  or  privileges  from  the  community, 
but  in  consideration  of  public  services.'' 

It  is  a  "public  privilege''  to  be  exempt  from  taxation,  and  the 
legislature  can  only  authorize  the  imposition  of  a  tax  when  it  ia. 
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for  a  public  purpose,  so  it  ulso  passes  its  constitutional  limit 
when  it  atttempts  to  confer  exemption  from  taxation,  save  in 
consideration  of  public  service.  The  courts  will  not  inquire  as 
to  the  extent  of  this  service.  Indeed,  they  have  no  power  to  do 
so,  but  only  whether  the  privilege  has  been  given  in  considera- 
tion of  such  service.  If  so,  it  is  then  a  question  of  policy  and  not 
of  legislative  power. 

The  burden  of  taxation  is  justly  a  common  one.  Its  object  is 
to  provide  means  for  the  protection  and  benefit  of  all,  and  this 
being  so.  all  should  help  to  bear  it.  An  exemption  to  one  person 
is  but  additional  burden  to  another. 

To  take  from  one  and  give  to  another,  under  the  guise  of  taxa- 
tion, is,  indeed,  but  robbery  under  a  legalized  form,  and  counter 
to  the  spirit  and  genius  of  our  system  of  government.  It  is  true 
the  taxing  power  is  a  broad  and' liberal  one,  and  properly  so.  It 
extends  aid  to  public  schools,  because  education  is  a  public  pur- 
pose; to  roads,  because  they  are  necessary  for  travel;  for  police 
purposes,  to  preserve  t!ie  public  peace,  in  short,  for  all  pur- 
poses, which,  in  a  liberal  sense,  can  be  considered  public.  It 
can  not  be  used,  however,  to  take  from  one  person  his  property 
and  give  it  to  another  one  more  favored,  and  this,  too,  altliough 
it  may  incidenttilly  benefit  the  community. 

Ther incidental  benefits  of  capital  do  not  authorize  partial  taxa- 
iton.  Thus  it  was  vitally  necessary  to  the  commercial  prosperity 
of  the  city  of  Boston,  after  the  great  fire  of  1872,  that  it  should 
be  rebuilt,  but  it  was  held  in  Lowell  v.  Boston,  15  Amer.  Reports, 
89,  that  its  inhabitants  could  not  be  taxed  to  raise  money  to  loan 
to  the  sufferers  to  enable  them  to  rebuild. 

Whatever  directly  promotes  individual  interest,  although  it 
may  also  tend  incidentally  to  the  public  welfare,  is  essentially 
a  private  and  not  a  public  object,  and  it  is  the  essential  charac- 
ter of  the  object  of  the  expenditure,  and  not  the  degree  of  the 
incidental  public  benefit,  which  must  determine  the  validity  of 
the  tax. 

For  this  reason  the  legislature  can  not  constitutionally  author- 
ize a  municipality  to  loan  its  credit  to  those  who,  in  considera- 
tion thereof,  will  engage  in  manufacturing  for  their  individual 
benefit,  and  it  was,  therefore,  held  in  Allen  v.  Jay,  60  Me.,  124» 
that  the  inhabitants  of  a  town  could  not  bo  taxed  to  raise  money 
to  give  or  loan  to  those  who,  for  their  own  benefit,  proposed  to 
erect  a  saw-mill,  although  it  was  desirable  for  the  public  inter- 
est that  it  should  be  done. 

To  the  same  effect  is  tlie  Commeicial  Bank  v.  City  of  lola,  2 
Dillon,  353,  and  Curtis'  Adm'r  v.  Whipple,  <fec.,  24  Wis.,  35(). 

It  certainly  will  not  be  questioned  tliat  a  municipality  cannot 
be  empowered  to  raise  money  by  taxation  to  be  given  away, 
unless  for  charity  or  benevolent  purposes  of  a  public  character. 
Such  legislation  would,  beyond  question,  be  unconstitutional.  If 
it  can  do  so,  to  give  to  A,  then  B  is  equally  entitled  to  it,  and 
the  minority  is  at  the  mere  mercy  of  the  majority  without  any 
legal  rule  to  protect  them.  No  such  unlimited  power  exists  under 
our  form  of  government.  Now  the  remisssion  of  the  tax  due 
from  a  taxpayer  is  but  a  gift  to  him.  The  effect  is  the  same.  It 
releases  him  from  it  and  puts  it  upon  his  neighbor.  It  makes, 
no  difference  to  A  whether  the  municipality  gives  B  so  much  of 
its  funds  or  releases  him  from  the  payment  of  that  much  due  fron> 
him  to  it.  It  is  partial  legislation  of  the  worst  character,  be- 
cause it  relates  to  the  high  governmental  power  of  taxation. 

For  the  same  reason,  therefore,  which  forbids  a  municipality 
from  loaning  its  credit  or  giving  its  funds  to  individuals  for 
private  purposes,  although    resulting  incidentally   to  the  publio 
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good,  it  was  held  in  the  case  of  the  Brewer  Brick  Co.  v.  Brewer, 
62  Me.,  62,  that  no  legislative  sanction  could  authorize  the  town 
to  grant  an  exemption  from  taxation  to  an  individual  carrying 
on  a  business  for  private  gain,  although  the  communltv  were 
thereby  incidentally  benefitted.  It  is  urged,  however,  with  zeal 
and  ability  by  counsel  for  tlie  appeilant,  that  the  building  of  the 
hotel  was  not  only  a  public  benefit,  but  that  an  inn-keeper  is 
under  public  control  and  renders  a  public  service,  and  is,  there- 
fore, within  the  saving  of  the  constitutional  provision  above 
cited. 

Taxes  are  burdens  imposed  by  the  legislature  for  public  pur- 
poses.    There  can  be  no  lawful  tax  save  for  a  public  purpose. 

It  is  often  difficult  to  draw  a  line  showing  clearly  the  degree 
of  benefit  the  public  must  derive  from  an  enterprise  in  order  to 
sustain  an  exercise  of  the  taxing  power  in  its  favor.  So,  too,  we 
finnally  reach  a  point  where  it  is  troublesome  to  distinguish 
what  is  public  service  from  that  which  is  essentially  for  private 
benefit. 

Is  the  object  of  such  »  character  that  the  inunioipality  in  the 
exercise  of  a  governmental  function  can  aid  it?  This  is  the  true 
test.  The  keeping  of  a  hotel  is  essentially  a  private  business, 
conducted  for  private  gain.  It  is  true  the  inn-keeper  must  have 
a  license  and  in  the  absence  of  some  good  excuse,  such  as  lack 
of  room  or  the  like,  must  entertain  all  who  conduct  themselves 
properly  and  are  apparently  able  to  pay  for  it.  But  the  fact  that 
one,  in  order  to  conduct  some  particular  business  for  his  own 
profit,  must  comply  with  certain  regulations  or  submit  to  cer- 
tain rules  of  law,  does  not  so  far  render  him  the  ward  of  the  gov- 
ernment that  the  exercise  of  the  taxing  power  can  be  invoked  in 
his  behalf.  Certainly  a  tax  could  not  he  constitutionally  levied 
to  aid  one  in  building  or  conducting  a  hotel,  and  to  exempt  the 
keeper  from  the  payment  of  tlie  tax  thereon  is  but  doing  indi- 
rectly what  can  not  be  done  directly. 

It  is  unlike  a  State  educational  institution  or  one  created  by 
law  for  the  education  of  the  people  generally,  because  it  is  a 
mere  private  undertaking. 

In  the  case  of  Weeks  v.  City  of  Milwaukee,  10  Wis.,  242,  the 
city  authorities  attempted  to  exempt  a  hotel  from  city  taxation, 
**in  view  of  the  great  public  benefit  which  the  construction  of 
the  hotel  would  he  to  the  city,"  as  they  declared  in  their  ordi- 
nances. The  claim  to  exemption  was  refused,  however,  by  the 
Supreme  Court  of  that  State  upon  the  ground  that  it  was  beyond 
the  limit  of  legislative  power  to  do  so.  Indeed  the  claim  to  such 
favor  by  reason  of  such  partial  legislation  was  treated  with  little 
favor,  and  this  case  was  approved  in  Brewer  Brick  Co.  v.  Brewer, 
supra. 

In  the  case  of  the  Loan  Association  v.  Topeka,  20  Wall,  «55, 
where  the  question  was  whetiier  a  city  could  loan  its  credit  to  a 
manufacturing  enterprise  and  tlien  use  the  taxing  power  to  meet 
the  lial)ility  thus  Incurred,  Justice  Miller  said: 

•*If  it  be  said  that  a  benefit  results  to  the  local  public  of  a  town 
by  esta))lishing  manufactures,  the  same  may  be  said  of  any  other 
business  or  pursuit  which  emph)yes  capital  or  labor.  The  mer- 
chant, the  mechanic,  the  inn-keeper,  the  banker,  the  builder, 
tiie  steamboat  owner  are  equally  promoters  of  the  public  good, 
and  equally  deserving  the  aid  of  the  citizens  by  forced  contribu- 
tions." 

Tlie  enterprise  in  which  the  appellee  invested  his  means  was 
primarily  for  private  gain,  and  under  the  test  above  indicated  it 
must  fall  witliin  tiie  general  law  applicable  to  all  alike. 

Judgment  affirmed. 
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RILEY  V.  SMITH,  Ac. 

(Filed  December  8,  1887— Not  to  be  reported.) 

1.  Homestoad— A  widow  is  a  bonaekeeper  residing  upon  land  owned  by  her. 
Her  family  conaiBts  of  her  son,  his  wife  and  their  eight  infant  children.  The 
son  tfi  physically  unable  to  support  bis  family,  and  his  mother  not  only  ma- 
terially aids  him  in  doing  so,  but  furnishes  the  bouse  in  which  they  reside. 
Held—That  the  mother  is  entitled  to  a  homestead,  it  being  ber  moral  and 
natnral  duty  to  support  her  infant  grandchildren. 

2.  Plead ing-'Beilef— In  this  action  by  appellant  to  have  all  or  a  part  of 
926  acres  of  land  owned  by  her  allotted  to  ner  as  a  homestead,  the  sheriff, 
who  had  sold   160  acres  of  the  land  under  execution  against  appellant,  the 

Surchasers  thereof  and  the  execution  creditors  were  made  defendants.  The 
efendants  did  not  ask  any  affirmative  relief,  but  alleged  that  the  remaining 
seventy-Biz  acres  of  land  was  of  the  value  of  11.000.  The  court  allotted  to 
appellant  129 K  acres  of  the  land  as  a  homestead,  and  ordered  a  sale  of  the 
remainder  of  the  land  to  satisfy  the  debts  of  the  execution  creditors,  although 
they  had  not  asked  any  affirmative  relief.  Held—That  the  case  being  before 
the  chancellor,  the  debts  unsatisfied  and  the  land  confessedly  subject  to 
them,  it  was  proper  for  the  chancellor  to  afford  complete  relief  to  both  parties 
and  end  the  litigation  by  directing  the  sale. 

P.  B.  Muir  and  W.  R.  Thoinpaon  for  appellant, 

F.  P.  Straus  for  appellees. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  instituted  this  action  for  judgment  allotting  to  her 
as  a  homestead  all  or  so  much  of  her  farm  of  about  226  acres  as 
amounted  in  value  to  $1,01)0.  She  made  the  flheriff,  who  had  pre- 
viously sold  156  acres  of  the  land  under  two  executions  in  his 
hands  against  her,  the  purchaser  thereof,  and  the  execution  cred- 
itors defendants  to  the  action. 

The  court  rendered  judgment  that  she  was,  under  the  statute, 
a  bona  fide  housekeeper,  with  a  family,  and  entitled,  as  a  home- 
stead, to  so  much  of  the  land,  including  the  dwelling  house  and 
appurtenances,  as  was  of  the  value  of  $1,(X)0,  and  directed  the 
master  commissioner,  with  the  aid  of  the  county  surveyor,  to 
survey  and  set  it  apart  to  her. 

It  was  further  adjudged  that  so  much  of  the  residue  of  the 
tract  necessary  for  the  purpose  be  sold  to  satisfy  the  judgments 
upon  which  the  executions  mentioned  were  issued. 

From  that  judgment,  the  plaintiff  prosecutes  an  appeal,  and 
the  defendants  a  cross-appeal. 

The  evidence  shows  that  appellant  is  a  widow,  and  has,  for 
many  years,  owned  and  resided  on  the  land  as  a  housekeeper. 
She  has  no  children  of  her  own  under  age,  but  has  a  married 
son  who,  with  his  wife  and  eight  children,  all  infants,  reside 
with  her,  and  he  and  his  wife  have  so  resided  with  her,  and  con- 
stituted a  part  of  the  household,  of  which  she  has  been  the  recog- 
nized head  and  principal  support,  for  man.v  years. 

It  is  not  necessary,  under  the  statute,  that  the  family  men- 
tioned therein  should  consist  of  the  infant  children  of  the  debtor 
claiming  the  homestead  exemption.  It  is  sufficient  if  it  be  of  one 
or  more  persons  whom  he  is  under  a  natural  or  legal  obligation 
to  support,  and  who  is  dependent  upon  him  therefor,  and  conse- 
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quenlty  it  has  been  held  by  this  court  that  a  mother,  sister, 
infant  brother,  and  even  a  bastard  child  of  the  debtor  come 
within  the  reason  of  the  statute. 

The  evidence  shows  that  the  son  of  appellant  is  physically 
unable  to  support  his  wife  and  children,  and  appellant  not  onlv 
materially  aids  him  in  doinj?  so  but  furnishes  the  house  in  which 
they  reside. 

It  seems  to  us  that  to  decide  that  the  moral  and  natural  duty 
of  appellant  to  support  her  infant  grandchildren  does  not,  under 
such  circumstances,  exist,  and  as  a  result  that  both  she  and  they 
must  be  deprived  of  the  only  shelter  they  have,  would  be  a  per- 
version of  the.  beneficent  object  of  the  law, and  the  court  properly 
set  apart  to  her  a  homestead  in  the  land. 

But  she  complains  that  as  the  weight  of  the  evidence  showed 
the  entire  tract  to  be  worth  not  exceding  $l,(MJ(),  it  was  erroneous 
to  allot  to  her  a  less  quantity  as  a  homestead. 

The  opinions  of  witnesses  as  to  the  value  differ  so  much,  some 
fixing  it  as  low  as  $8<)0,  and  others  as  high  as  $2, GOO,  that  it  would 
not  he  safe  to  adopt  either  extreme  as  the  criterion.  Tlie  master 
commissioner,  after  a  survey  and  examination  of  the  land,  set 
apart,  as  the  homestead,  129U  acres  of  the  best  land,  upon 
which  was  the  dwelling  house  alid  appurtenances,  leaving  ninety- 
four  acres  subject  to  appellant's  debt,  and  as  the  allotment  made 
by  him  seems  to  be  in  accordance  with  the  average  value  of  the 
land  fixed  l)y  the  witnesses,  and  no  appreciable  injustice  was 
done  thereby  to  either  the  debtor  or  creditors,  we  think  the 
exceptions  of  both  to  his  report  were  properly  overruled. 

It  is  contended  that  inasmuch  as  the  answer  of  appellees  does 
not  contain  a  prayer  for  affirmative  relief,  the  lower  court  had 
no  power  to  order  a  sale  of  the  residue  of  the  land  to  satisfy  the 
debts,  for  which  150  acres  of  the  entire  tract  had  been  previously 
sold  under  execution  and  purcliased  by  appellee.  Straus.  It 
seems  that  the  sheritf,  instead  of  setting  apart  the  homestead, 
sold  150  acres  of  the  land  on  the  south  side,  leaving  seventy-six 
acres  unsold,  which  appellees  alleged  and  endeavored  to  show 
was  worth  $1,000.  But  the  effect  of  the  judgment  in  this  case 
was  to  set  apart  I29i.,  acres,  instead  of  seventy-six  acres.  It  in 
terms  also  set  aside  "the  sale  to  Smith,  leaving  the  two  judg- 
ments against  her  unsatisfied,  and  that  appellant  does  not  com- 
plain of,  but  as  her  counsel  contends,  was  asked  for  by  her.  In 
our  opinion,  the  case  being  before  the  chancellor,  the  debts  being 
unsatisfied,  and  the  ninety-four  acres  of  the  land  confessedly  sub- 
ject to  them,  it  was  in  his  power  and  proper  to  afford  complete 
relief  to  both  parties,  and  end  the  litigation  by  directing  the 
sale. 

Wherefore,  the  judgment  on  the  appeal  and  cross-appeal  is 
affirmed. 


KENTUCKY  SUPERIOR  COURT. 


BOHANN-AN  v.  ELLISON'S  ASS'EE. 

(Filed  October  26,  1887.) 

1.  Th«  fllinR  of  a  pleading  in  the  clerk's  ofl9ce  Id  vacatioD,  without  any- 
thing to  show  notice  to  the  adverse  party,  is  not  sufficient  to  require  the 
adverse  party  to  plead  to  It  or  to  prepare  his  case  with  a  view  to  such  a 


Digitized  by  VjOOQ IC 


BOHANNON  V.  ELLISON'S  ASS'EE.  617 

pleadiDg.    The  court  can  not,  by  the  order  allowing  a  pleading  to  be  filed  in 
Vacation,  dispense  with  the  notice  required  by  section  108  of  the  Code. 

2.  The  plaintiff  was  not  entitled  to  demand  a  trial  if  a  reply  filed  hv  him 
in  vacation,  without  notice,  was  to  be  regarded  as  a  part  of  the  pleadings, 
Bince  it  was  by  his  default  in  failing  to  give  notice  of  the  filing  that  the 
plendinirs  were  not  completed  ninety  days  before  the  term;  and  the  case,  if 
tried,  should  have  been  tried  upon  the  petition  and  answer. 

3.  A  rejected  pleading  must  be  identified  and  made  a  part  of  the  record  by 
order  of  court,  or  bill  of  exceptions,  in  order  to  enable  this  court  to  review 
the  action  of  the  lower  court  in  rejecting  it. 

Thomas  J.  Barker  for  appellant. 

P.  J.  Foree  for  appellee. 

Appeal  from  Spencer- (-ircint  Court. 

Opinion  of  the  court  by  Judge  Ward. 

** Equitable  actions  shall  stand  for  trial  at  any  time  if  the 
pleadings  have  been,  or  l)y  the  provisions  of  sections  102,  1()4,  105 
and  106,  should  have  been,  complotd  ninety  days  before  the  com- 
mencement of  such  term,  but  if  they  have  not  been  so  completed, 
though  they  should  have  b'»en,  by  tliose  sections,  the  party  in 
default  as  to  time  shall  not  be  entitled  to  demand  a  trial."  (;Sec- 
tion  364  of  the  Code.) 

No  provision  is  made  in  either  of  the  sections  of  the  Code  re- 
ferred to  in  section  864,  as  to  the  time  which  shall  be  allowed  to 
file  a  rejoinder  to  a  reply,  unless  the  reply  is  filed  at  the  time  it 
ought  to  be,  but  it  is  evident  from  said  sections  that  a  party  can 
not  be  required  to  rejoin  or  plead  to  a  reply  filed  out  of  time, 
until  he  has  notice  of  the  fact  that  a  reply  has  been  filed. 

By  section  107  it  is  provided  that  *'tiie  court  may,  for  good 
cause  shown,  and  at  tlie  cost  of  the  party  applying  tlierefor, 
extend  the  time  for  filing  a  pleading,  but  not  beyond  the  next 
succeeding  term.'- 

By  section  108**the  filing  of  an  answer,  or  other  subsequent 
pleading,  in  tlie  clerk's  office  during  vacation,  within  the  time 
allowed,  with  notice  thereof  to  the  adverse  party,  or  his  attor- 
ney, shall  be  equivalent  to  a  filing  in  court." 

In  this  case  the  answer  was  filed  when  due.  The  plaintiff 
asked  for  and  secured  thirty  days  within  whioh  to  tile  a  reply, 
and  it  was  provided,  in  the  order  granting  the  time,  that  the 
filing  in  the  clerk's  ottlce  should  have  the  same  effect  as  if  filed 
Of  record.  But  this  order  the  court  liad  no  authority  to  make, 
except  upon  condition  that  the  reply  was  filed  within  the  time 
allowed  and  notice  of  the  filing  wa.s  given  to  the  defendant  or 
his  attorney,  and  even  this  provision  would  have  been  unneces- 
sary, as  the  law  provides  the  terms  upon  which  a  filing  in  vaca- 
tion shall  be  equivalent  to  a  filing  in  court. 

It  appears  from  an  endorsement  of  the  clerk,  made  upon  the 
reply  and  copied  into  the  record,  that  the  reply  was  filed  in  his 
office  within  the  thirty  days.  .  It  might  be  questioned  whether 
the  clerk's  endorsement,  unless  made  a  part  of  the  record  by  an 
order  of  court,  or  by  the  giving  of  notice,  as  provided  in  section 
107,  is  any  part  of  the  record  to  be  considered  by  this  court,  but 
waiving  that  question  and  allowing  that  it  may,  there  is  nothing 
whatever  in  the  record  to  show  that  the  defendant,  at  any  time, 
had  any  notice  that  the  reply  had  been  filed.  No  actual  notice 
was  given  of  the  filing.  No  order  of  court  was  made  noting  the 
filing,  which  would  have  given  him  notice,  actual  or  con- 
structive. 

It  has  been  held  that  a  pleading  which   has  been   filed   in  the 
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office,  and  subsequently  treated  by  the  parties  as  filed  by  re« 
spondin^  by  counter  pleading  to  its  allegations,  will  be  regarded, 
though  never  noted  of  record.  (Bowler  v.  Lane,  3  Met.,  812.) 
But  we  are  aware  of  no  case  in  which  it  has  ever  been  held  that 
the  filing  of  a  pleading  in  the  clerk's  office  in  vacation,  without 
anything  to  show  notice  to  the  adverse  party,  is  sufficient  to 
affect  the  rights  of  such  adverse  partv,  t-ither  by  obliging  him  to 
prepare  his  case  with  a  view  to  a  pleading  of  which  he  has  no 
notice,  or  by  pleading  to  it. 

When  the 'case  was  called  for  trial  the  defendant  objected  to 
the  submission.  This  objection  should  have  been  sustained  if 
the  reply  was  to  be  regarded  by  the  court  as  a  part  of  the  plead- 
ings, for,  if  to  be  so  regarded,  the  time  had  not  then  arrived 
within  which  defendant  had  the  right  to  file  a  rejoinder,  and 
the  case  could  not  be  submitted  on  the  motion  of  plaintlflf  since 
it  was  by  his  default,  in  failing  to  give  notice  of  the  filing  of  his 
reply,  that  the  pleadings  had  not  been  completed  ninety  days 
before  that  time.  After  the  case  was  submitted  it  was  error  to 
allow  the  reply  to  be  read.  The  case,  if  tried,  should  have  been 
tried  upon  the  petition  and  answer. 

Whether  the  court  erred  In  not  permitting  the  amended  answer 
to  be  filed  we  can  not  consider,  since  the  pleading  is  not  made  a 
part  of  the  record  by  order  of  court  or  by  bill  of  exceptions.  A 
party  wishing  to  complain  of  an  error  in  refusing  to  allow  a 
pleading  to  be  filed,  must  have  the  rejected  pleading  identified 
and  made  a  part  of  the  record,  by  order  or  a  bill  of  exceptions. 

But  it  may  not  be  improper  to  add  that  inasmuch  as  tlie  plead- 
ings have  not  been  perfected,  and  as  the  case  is  not  prepared  for 
trial,  the  defendant  should  be  allowed  to  amend  his  answer  so  as 
to  complete  or  perfect  his  defense. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 
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HILL  V.  BECKER. 

Filed  November  80,  1887.    Appeal  from  Henderson  Circuit  Court.    Opinion 

of  the  court  by  Presiding  Judge  Bowden,  reversing. 

1.  Infancy  is  not  a  defense  when  the  action  is  to  recover  damages  for  a 
pure  tort,  but  is  a  defense  when  the  action  is  on  a  contract,  unless  it  is  for 
necessaries.  Between  these  extremes  there  is  a  class  of  cases  involving  both 
contract  and  tort.  In  these  the  defendant  can  not  be  made  liable  as  a  wrong- 
doer for  such  mere  negligence  as  would,  in  an  action  on  the  contract,  con- 
stitute a  breach  of  it.  His  act  must  be  "a  positive,  willful  and  tortious 
act,"  and  not  merely  a  failure  to  exercise  proper  care  and  discretion. 

Therefore,  where  an  infant  hires  a  horse  and  injures  it  by  bard  driving  he 
is  not  liable  unless  he  was  conscious  of  the  dangerous  character  of  the  act. 

The  recklessness  or  wilfulness  which  makes  the  infant  liable  must  be 
predicated  of  the  injury  and  not  merely  of  the  ac^t  which  produced  it. 

T.  £.  Ward  for  appellant;  Bichards  &  Hines  for  appellee. 

FINCH  V.  LOWE. 

Piled  November  30,  1887.     Appeal  from  Campbell  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Bowden,  alflrming. 

1.  Practice— It  is  in  the  discretion  of  the  court  to  permit  pleadings  to  be 
filed  out  of  time. 

2.  Same— There  must  be  an  exception  to  an  order  allowing  a  pleading  to 
be  filed  to  enable  this  court  to  reverse  on  that  ground. 

8.  Same— The  appellant  can  not  complain  of  surprise  by  reason  of  the 
filing  of  an  amended  pleading,  when  he  did  not  ask  for  a  continuance  upon 
that  ground. 

T.  P.  Makibben  and  C.  J.  Helm  for  appellant;  Jesse  Arthur  for  appellee. 

REGAN  V.  CURRY. 

Filed  November  30,  1887.    Appeal  from  Pendleton  Chancery  Court.    Opinion 

of  the  court  by  Presiding  Judge  Bowden,  atTirming. 

Executions— Exemptions— The  defendant  in  an  execution  owned  four 
horses,  on  one  of  which  the  constable  levied  an  execution.  The  defendant, 
seeking  to  enjoin  the  sale,  alleges  in  his  petition  that  the  horse  levied  on 
was  his  favorite  horse,  and  that  he  then  claimi^d  it  as  exempt,  but  he  does 
not  allege  that  his  preference  was  made  known  to  the  officer,  or  that  he 
offered  to  substitute  one  of  the  others  for  it.  Held— That  there  is  no  ground 
for  enjoining  the  sale. 

J.  L.  Dougherty  for  appellant;  C  H.  Lee  for  appellee. 

THORN,  &c.  V.  HENDERSON. 

Filed  November  80,  1887.     Appeal  from  Campl>ell  Chancery  Court.     Opinion 
of  the  court  by  Judge  Barbour,  affirming. 

1.  Appeals— Record— A  paper  copied  into  the  record  as  an  amended  answer, 
which  is  not  made  part  of  the  record,  either  by  order  of  court  or  by  bills  of 
exception,  can  not  be  considered. 

2.  In  an  action  to  enforce  a  mortgage  lien  upon  tobacco,  and  to  recover 
the  tobacco  from  third  parties  who  have  taken  it  into  their  possession,  the 
defendants  claim  by  their  answer  to  have  purchased  the  tobacco  at  a  sale 
under  an  execution  against  the  mortgagor.  Held— That  the  answer  is  in- 
8ufl3oient  in  that  it  does  not  appear  that  the  tobacco  purchased  at  the  execu< 
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tioD  sale  was  the  same  tobacco  covered  by  tbe  mortgage,  and  also  in  that  tb» 
judgment  upon  which  the  execution  iSHued  Is  not  set  out. 

3.  Mortgage— Pleading— If  a  mortgagee  sues  a  party  to  recover  mortgaged 
personalty,  and  tbe  defendant  asserts  title  in  himself  acquired  under  sale 
under  an  execution  against  the  mortgagor  made  after  the  date  at  which  th& 
mortgage  was  executed  and  delivered  to  the  plaintiff,  though  before  it  waa 
I'ecordeS,  he  should  set  out  the  judgment  upon  which  the  execution  issued. 

Jesse  Arthur  and  George  Washington  for  appellants;  J.  R.  Hallam  for  ap* 
pellee. 

MAUER  V.  BALDWIN  &  CO. 

Filed  November  30»  1887.    Appeal  from    Franklin   Circuit  Court.    Opinion 

of  the  court  by  .ludge  Barbour,  affirming. 

Conditional  sale  of  piano— Appellees  sold  to  appellant  a  piano.  It  being 
agreed  that  the  piano  was  to  remain  the  property  of  appellees  until  paid  for« 
and  that  if  the  appellant  failed  to  pay  any  of  the  several  notes  for  the  pur- 
chase money  when  due.  appellees  might  resume  possession  of  the  piano.  Ap* 
pellees  sued  to  recover  the  possession  of  the  piano,  alleging  that,  although  al 
the  notes  for  the  purchase  money  wei'e  past  due,  but  one  of  them  had  been 
paid.  A  judgment  by  default  was  rendered,  adjudging  tbe  appellees  tb& 
possession  of  the  piano.  Held— That  the  contract  set  out  in  petition  waa 
valid  as  t>etween  the  parties,  and  while  a  court  of  equity  might  afford  the 
vendee  relief  when  he  had  paid  such  a  part  of  the  purchase  price  as  to  malse  it 
inequitable  for  the  vendor  to  claim  the  speciflc  property,  yet  no  such  ques- 
tion can  arise  here;  as  four  of  the  five  notes  were  wholly  unpaid,  and  the  de- 
fendant chose  to  allow  a  judgment  by  default  to  go  against  him. 

J.  W.  Rodman  for  appellant;  C.  W.  Ray,  Simrall  &  Bodley  and  F.  W* 
Morancy  for  appellees. 

BLACKBURN  v.  RALLY,  &c. 

Filed  November  ,%,  18S7.    Appeal  from    Powell  Circuit  Court.     Opinion  of 
the  court  by  Judge  Ward,  affirming. 

1.  Debtor  and  creditor— Fraud— It  is  not  fraudulent  for  a  debtor  to  make 
a  voluntary  disposition  of  his  property  which  is  exempt  from  execution'. 

2.  Same— A  creditor  can  not  compel  the  debtor  to  work  that  he  may  earn 
wages,  which,  when  earned,  will  be  liable  to  be  taken  in  satisfaction  for 
debt,  and,  therefore,  a  debtor  may  abandon  a  contract  which  he  has  made  ta 
perform  labor  in  order  to  prevent  his  creditor  from  subjecting  his  wages. 

3.  Same— A.  contracted  to  make  a  certain  nuniber  of  brick  for  B.  at  an 
agreed  price,  but  fearing  that  C. ,  his  creditor,  might  attempt  to  subject  hia 
wages,  he  abandoned  the  contract.  Thereupon,  D.,  his  father-in-law,  made 
a  contract  with  B.  to  have  the  brick  made  for  the  same  price.  D.  was  to 
pay  A.  for  his  work,  but  at  what  rate  does  not  appear,  though  it  may  be 
assumed  that  he  was  to  pay  all  that  was  earned  by  tne  contract.  D.  did  not 
understand  making  brick.  A.  attended  to  the  making  of  the  brick  as  if  h&> 
had  made  them  under  bis  contract  with  B.  At  the  conclusion  of  the  job, 
B.,  after  paying  the  bands,  onier  than  A.,  engaged  in  making  the  brick, 
owed  a  balance  on  the  work.     During  the  progress  of  the  work  I).  had  made 

Eayments  to  A.,  which,  together  with  the  amount  of  a  note  which  A.  owed 
im  exceeded  tbe  balance  due  by  B.  This  suit  was  instituted  by  C.  to  sub* 
ject  the  balance  due  by  B.  to  the  payment  of  his  debt  against  A.,  the  peti- 
tion alleging  that  the  arrangement  between  A. ,  B.  and  D.  was  a  fraudulent 
device  to  cover  up  A.'s  wages,  and  to  prevent  the  plaintiff  from  collecting 
his  debt.  Held— That  the  plaintiff  is  not  entitled  to  the  relief  sought. 
H.  C.  Lilly  &  Son  for  appellant;  Riddle  &  Fluty  for  appellees. 

MILLER,  &c.  v.  RICE,  &c. 

Filed  November  130,  1887.     Appeal  from   Boone  Circuit   Court.     Opinion   of 
the  court  by  Judge  Ward,  affirming. 
1.  Illegal  contract— An  act  of  the  legislature  authorized  the  Boone  County 
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Court  when  requested  thereunto  by  a  petition  signed  by  a  majority  of  the 
owners  of  land  in  a  certain  road  district,  to  have  a  turnpike  laid  out  and 
constructed,  and  to  levy  a  tax  to  pay  for  its  construction.  To  induce  H.,  a 
taxpayer,  to  siffn  a  petition  afterward  presented  to  the  county  judge  and 
acted  upon  by  him  pursuant  to  the  provisions  of  the  act,  the  persons  who. 
presented  the  petition  agreed  with  H.  that  if  the  tax  should  be  imposed  they 
would  pay  all  the  tax  which  might  be  levied  upon  his  property  in  excess  of 
a  certain  amount.  The  tax  having  been  imposed,  two  of  the  four  persons 
who  thus  contracted  with  H.  paid  his  tax  as  agreed,  and  now  sue  their  co- 
obligors  to  recover  one-half  the  amount  thus  paid.  Held— That  the  contract 
was  based  upon  an  illegal  consideration  and  can  not  be  enforced.  It  was 
wrong  to  all  the  taxpayers  of  the  district  for  any  one  to  sign  the  petition  for 
a  valuable  consideration. 

8.  An  order  overruling  a  demurrer  to  a  pleading  on  the  merits  of  the  action 
or  defense  is  never  final  or  beyond  the  control  of  the  trial  court  until  a  flna> 
judgment  is  entered  It  was,  therefore,  no  error  in  this  case  to  allow  the- 
answer  to  be  withdrawn  and  to  set  aside  an  order  made  at  a  preceding  term 
overruling  a  demurrer  to  the  petition!  and  upon  failure  to  amend  to  dismiss 
the  petition. 

3.  Demurrer— Even  if  error  to  allow  a  general  demurrer  to  be  made  with- 
out being  reduced  to  writing  and  signed  and  filed  as  a  pleading,  such  an 
error  was  not  prejudicial. 

J.  J.  Landram  for  appellant;  F.  Riddell  for  appellees. 

DOBBINS  V.  JACOBS. 

Filed  November  30,  1887.     Appeal  from   Greenup  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

1.  Pleading  and  practice— An  indebtedness  growing  out  of  a  transaction 
which  has  no  connection  with  the  matters  set  up  either  in  the  petition  or 
answer  can  not  be  set  up  by  reply;  but  as  there  was  a  rejoinder  in  this  case, 
the  court  will  assume  that  the  parties  desired  the  matters  set  up  by  the 
reply  to  be  settled  in  this  action,  which  Involves  a  settlement  of  both  part- 
nership and  individual  transactions  between  the  plaintiff  and  defendant. 

8.  Same— Allegations  in  a  reply  which  are  such  as  can  not,  under  the  Code, 
be  presented  by  reply  can  not  be  made  good  by  a  simple  raference  to  them  in. 
an  amended  petition  with  the  statement  that  they  are  made  part  of  the 
amended  petition. 

8.  An  amended  petition  filed  after  an  answer  had  been  flle<l  is  not  a  part 
of  the  record  in  the  absence  of  an  order  of  court  permitting  it  to  be  filed. 

4.  A  partnership  was  formed  for  tiio  purpose  of  getting  out,  sliipping  and 
selling  tanbark.  One  of  the  partners  furnished  a  boat  for  the  .shipment  of 
bark,  for  the  use  of  which,  it  seems,  he  was  to  be  compen.sated  liy  the  firm. 
When  there  was  not  a  full  load  of  partnership  bark  he  made  out  the  load 
with  his  own  property.  Held -That  the  firm  should  not  be  charged  with 
the  whole  cost  of  towing  the  boat  and  other  expenses  in  getting  it  to  marlset, 
but  these  expenses  should  be  apportioned  between  the  firm  and  the  individual 
partner  using  the  boat. 

6.  In  the  absence  of  a  bill  of  exceptions,  showing  the  evidence  heard  on, 
the  trial,  this  court  can  not  reverse  unless  from  the  pleadings  and  the  judg- 
ment Itself  it  appears  to  be  erroixjeoos. 

B.  F.  Dulin  and  R.  E.  Roe  for  appellant;  T.  H.  Paynter  for  appellee. 

FARNAN  V.  LEXINGTON  ICE  MANUFACTORY. 

Filed  November  30.  1887.    Appeal  from  Fayette  Circuit  Court.     Opinion  of- 

tbo  court  by  Judge  Ward,  reversing. 

1.  Contracts— Appellant  undertook,  by  written  contract,  to  erect  for  appel- 
lee a  still,  to  be  connected  with  appellee's  machinery  and  used  In  distilling 
water.  The  contract  provided  that  liie  temperature  of  the  water,  when  it 
left  the  still,  should  not  exceed  seventy  degrees  of  heat,  and  that  the  appellee^ 
should   not  pay  anything  for  the  work  unless   It  should  prove  6atisfactor3^ 
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after  beln^  tested  not  less  than  fifteen  days.  Appellant  brought  this  salt 
upon  the  contract,  and  by  a  second  paragraph  of  his  petition  sued  for  the 
>alue  of  the  work  and  labor  performed,  alleging  the  acceptance  and  use  of 
^he  work  by  appellee  for  what  it  was  worth  to  it.  The  petition  alldged  that, 
while  the  temperature  of  the  water,  when  it  left  the  still,  exceeded  the  pre- 
aoribed  degree,  this  was  the  fault  of  the  defendant  in  not  furnishing  a  suffi- 
cient supply  of  cold  water  to  make  the  proper  test.  The  defendant  did  not 
allege  that  the  plainti£F  had  requested  them  to  apply  any  unreasonable  test, 
or  any  test  beyond  the  water  supply  under  its  control  at  the  time  the  con- 
tract was  made,  but  merely  alleged  that  they  had  furnished  every  means 
and  opportunity  to  plaintiff  to  test  the  work.  Held— That  the  only  question 
ioT  the  jury  as  to  the  test  was  this:  Would  the  still,  if  furnished  with  the 
water  demanded  by  plaintiff,  have  produced  the  water  in  quantity  and  tem- 
perature prescribed  in  the  contract? 

2.  Quantum  meruit— Even  though  the  work  is  not  such  a&  the  contract 
prescribed  that  it  should  be,  yet  if  the  defendant  accepted  it,  notwithstand- 
ing that  fact,  and  used  it,  it  must  pay  what  it  is  worth  to  it  net  exceeding 
the  reasonable  value  of  the  material  and  labor.  And  as  its  only  liability  on 
that  ground  is  the  value  of  the  thing  to  it,  there  is  no  room  for  damage  be- 
xsause  it  was  not  something  better. 

T.  N,  Allen  for  appellant;  D.  G.  Falconer  for  appellee. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


^l\e  ]^eT\taQky  LjaW  K^porter 


K DITTO R  I 

EDWARD  W.  HINES Frankfort,  Ky, 

Vol.  9.  FEBRUARY  1,  1888.  No.  15 


KENTUCKY  COURT  OF  APPEALS. 


WILSON  &  ADAMS  v.  HALSTEAD. 

(Filed  December  6,  1887— Not  to  be  reported.) 

Judgment  reverped  on  evidence— In  this  action  by  appellees  to  recover  the 
price  of  lumber  furnished  appellants  under  a  contract  to  buy  lumber  for 
them,  the  court  holds  that  the  evidence  shows  that  all  the  lumber  furnished 
by  appellees  has  been  paid  for,  and  that  appellants  are  not  indebted  to  them, 
and  reverses  the  judgment  because  it  is  against  the  weiglit  of  the  evidence. 

R.  D.  Hill  and  \Vm.  Lindsay  for  appellants. 

C.  W.  Lester  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  filed  his  petition  in  the  Whitley  Circuit  Court 
ag:ainst  the  appellants,  in  which  he  souM;ht  to  recover  $6,644.22 
from  the  appellants,  which  sum  he  alleged  was  due  him  for  the 
price  of  lumber  furnished  the  appellants. 

The  appellantF  controverted  the  appellee's  allegation. 

Upon  the  hearing  of  the  case  the  circuit  court  rendered  judg- 
ment for  the  appellee  for  over  $4,000. 

The  appellants  have  appealed  from  that  judgment. 

On  the  19th  of  April,  1880,  the  appellee,  by  written  arrangement, 
agreed  to  enter  the  service  of  the  appellants  to  buy  lumber  for 
them,  for  which  he  was  to  receive  the  sum  of  $800  per  annum, 
and  all  expenses  incurred  by  him  in  the  discharge  of  his  duties. 
His  pay  was  to  commence  from  the  first  of  February,  1880.  He 
also  transferred  to  the  appellants  all  the  lumber  then  belonging 
to  him. 

The  appellee's  headquarters  were  at  Wilmington,  Ohio.  He 
was  to  purchase  lumber  for  the  appellants  from  fiiat  vicinity  and 
Bhip  the  same  to  New  York,  and  render  to  them  monthly  vouch- 
ers of  the  quantity  of  lumber  shipped  and  the  costs  and  expenses 
of  the  same.  The  appellants  were  to  deposit  noney,  from  time 
to  time,  in  the  bank  at  Wilmington,  upon  which  the*appellee  had 
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authority  to  check  for  the  purpose  of  paying  for  the  lumber  that 
he  bought  and  the  expenses  coQcerning  the  name. 

The  appellants,  becoming  dissatisfied  with  the  arrangement, 
they,  on  the  12th  day  of  December,  1881,  discharged  the  appellee 
from  their  service. 

The  appellee  says  in  his  reply  (see  record,  page  129),  that  on 
the  12th  daj^  of  December,  1880,  he  and  appellants  **did  make  a 
settlement''  of  the  business  matters,  which  settlement  showed 
that  the  appellants  were  indebted  to  him  in  a  balance  of  $4^.09: 
that  this  was  all  the  appellants  owed  him  for  lumber  thht  he  had 
shipped  to  them  at  that  time.  He  says  that  at  the  time  of  this 
settlement  he  had  on  hand  93,259  feet  of  ash  lumber,  42.033  feet  of 
oak,  174,357  feet  of  walnut,  4,844  feet  of  cherry,  and  3,053  feet  of 
gum;  that  it  was  nearly  all  his  own  lumber,  and  hud  been  pur- 
chased by  him  after  he  had  ceased  to  work  for  the  appellants. 

He  say's  in  his  deposition  that  he  purchased  no  lumber  for  him- 
Helf  during  the  time  that  he  was  in  the  service  of  the  appellants, 
except  in  one  or  two  instances  which  was  with  tlie  consent  of  the 
ai>pellants.  He  admits  in  his  reply  that  $423  was  all  that  was 
due  him  for  lumber  shipped  to  the  appellants  down  to  the  12th 
of  December,  1881.  He  says  that  the  quantity  of  lumber  men- 
tioned above  was  on  hand  at  the  time  of  the  settlement,  and  that 
most  of  it  belonged  to  him  and  had  been  purchased  by  him  after 
he  quit  the  employment  of  the  appellants. 

Charles  Adams,  one  of  thR  appellants,  swears  that  he  made  the 
settlement  with  the  appellee  on  the  12th  of  December,  1881,  and 
in  that  settlemnt  the  appellee  was  found  to  be  due  the  appellants 
all  the  lumber  that  he  thereafter  shipped  to  them;  that  he  exe- 
cuted bond  to  the  appellants  to  the  effect  that  he  would  ship  it 
to  them;  that  the  appellants  agreed  to  pay  him  an  agreed  sum 
for  his  services  in  shipping  the  lumber  to  them.  Said  Adams  is 
positive  and  c)irect  that  the  lumber  thus  agreed  to  be  shipped 
belonged,  according  to  the  appellee's  own  showing,  to  them,  and 
that  they  had  paid  for  it. 

On  the  19th  of  April,  1882,  the  appellee  wrote  the  appellants  a 
letter  in  which  he  stated  that  he  had  shipped  all  of  their  lumber, 
and  that  there  was  a  balance  in  his  favor  of  $430.20.  Charles 
Adams  arrived  in  Wilmington  on  the  20th  of  April,  1882,  and  the 
appellee  tcxld  him  the  purport  of  the  letter  that  he  had  written 
the  day  before.  Adams  expressed  surprise  at  this  and  told  the 
appellee  that  he  knew  he  owed  him  more  lumber,  and  gave  him 
a  memorandum  of  the  amount,  and  he  agreed  to  ship  it  as  fast 
as  possible,  agreeing,  however,  that  mistakes,  if  any  were  found, 
should  be  corrected. 

After  then  the  appellants'  agent  appeared  in  Wilmington. 
According  to  his  statements,  the  books  "and  vouchers  were  again 
gone  carefully  over,  and  the  appellee  was  found  to  bo  due  the 
appellants  more  lumber,  which  he  agreed  to  ship.  But  mistakes, 
if  any  were  found,  were  to  be  corrected.  The  de.tailed  state- 
ments of  these  witnesses,  which  show  clearly  that  the  appellants 
are  not  indebted  to  the  appellee  on  account  of  any  lumber,  were 
not  denied  by  the  appellee,  except  in  a  general  statement  made 
in  his  deposition,  which  was  taken  before  the  appellants  gave 
theirs,  showing  the  quantity  of  lumber  shipped,  its  cost  and  the 
amount  of  money  received  from  the  appellants,  leaving  the  bal- 
ance claimed  by  him. 

Owing  to  the  large  size  of  the  record,  consisting  mostly  of  evi- 
dence and  exhibits,  it  would  be  almost  impossible  to  give  an 
extended  analysis  of  the  evidence  within  any  reasonable  space. 
It  is,  therefore,  sufficient  to  say  that  the  weight  of  the  evidence 
is  clearly  to  the  effect  that  the  appellants  are  not  indebted   to 
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*he  appellee  on  account  of  any  lumber;  that  the  lumber  shipped 
to  them  bj'  the  appellee  after  he  quit  their  employment  was  lum- 
l)er  due  them,  and  for  which  they  had  paid. 

The  judgment  is   reversed,  and   the   cause   is  remanded,  with 
directions  to  dismiss  the  appellee's  petition. 


HENDERSON'S  ADM'R  v.  KENTUCKY  CENTRAL  R.  R.  CO.    . 

(Filed  December  6,  1887.) 

Action  under  statute  for  wilful  neglect— Who  may  sue— The  widow  and 
-child,  or  children,  of  one  who  has  been  killed  by  the  wilful  neglect  of  another 
have  the  prior  right  to  sue  for,  and  the  exclusive  right  to  what  may  be  re- 
tjovered  in  an  action  authorized  by  section  .3  of  chapter  57.  General  Statutes, 
tor,  though  the  right  to  sue  is  given  to  the  personal  representative,  he  can 
exercise  that  right  only  for  the  use  and  benefit  of  the  widow  and  child,  if 
there  be  any,  the  word  heir,  as  used  in  the  sr>atute,  being  intended  to  mean 
5)bild,  and  not  to  apply  to  any  other  description  of  person. 

The  personal  representative,  at  the  widow's  request,  instituted  this  action 
iinder  this  statute.  Subsequently  the  widow  instituted  another  action 
-against  th^  same  defendant  upon  the  same  cause  of  action.  The  defendant 
i:ho8e  to  defend  the  action  institut-ed  by  the  widow,  and  pleaded  the  pendency 
of  that  action  in  bar  of  the  recovery  in  tbi.(«.  Held— That  the  widow,  being 
the  sole  beneficiary,  had  the  right  to  institute  the  second  action,  and  the  de- 
fendant had  the  right  to  defend  either  of  the  actions  and  plead  the  pendency 
t)f  either  one  of  thehi  in  bar  of  recovery  in  the  other;  though  if  there  had 
been  children  of  the  deceased  entitled  jointly  with  the  widow  to  what  might 
be  recovered,  she  could  not  have  defeated  this  action,  instituted  at  her  re- 
quest, nor  prejudiced  their  rights,  by  subsequently  commencing  another  in 
her  own  name. 

What  proportion  of  the  amount  recovered  the  widow  and  children  may  be 
respectively  entitled  to,  whether  the  right  belongs  to  adult  as  well  as  minor 
53hildren,  and  whether  the  personal  representative  may  maintain  such  an 
«otlon  in  case  there  be  neither  widow  nor  child  of  the  person  whose  life  has 
iwen  destroyed,  are  questions  not  involved  in  this  case  and  not  decided. 

Cleary  &  Hamilton  for  appellant. 

Oeo.  C.  Lock  hart  and  Hallam  &  Mycr.s  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action,  brought  under  section  3,  chapter  57,  General 
Statutes,  by  the  personal  representative  to  recover  damages  for 
the  destruction  of  the  life  of  Charles  L.  Henderson  by  tlie  al- 
leged willful  neglect  of  the  defendant  or  its  agents,  whicli  sec- 
tion is  as  follows: 

**If  the  life  of  any  person  is  lost  or  destroyed  by  the  willful 
neglect  of  another  person,  *  company,  *  corporation,  *  their 
agents  or  servants,  then  the  widow,  heir  or  personal  representa- 
tive of  the  deceased  shall  have  the  right  to  sue  such  person,  * 
fjompany,  *  corporation,  *  and  recover  punitive  damages  for 
the  lessor  destruction  of  the  life  aforesaid.^' 

Of  the  various  issues  of  law  presented  it  is  only  necessary  to 
consider  that  made  by  the  second  paragraph  of  the  second 
amended  answer  and  reply  thereto,  to  which  a  general  demurrer 
was  sustained.  It  is,  in  that  paragraph,  stated,  in  substance, 
that  after  this  action  was  commenced  and  the  original  answer 
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was  filed,  Tjouisa  Henderson,  widow  of  the  deceased,  instituted  her 
action,  then  pending  in  the  same  c«urt,  against  the  defendant, 
in  which  she  seeks  to  recover  judgment  for  damages  alleged  ta 
have  resulted  from  the  death  nf  the  deceased,  through  the  willful 
neglect  of  the  defendant,  under  the  identical  circumstances 
stated  hy  the  plaintiff  in  this  action,  and  the  pendency  of  that 
action  is'  pleaded  in  l>ar  of  the  further  prosecution  of  this. 

For  reply  the  plaintiff  stated  he  was,  after  the  written  declina- 
tion of  Loiiisji  Henderson  to  act,  and  upon  her  motion,  duly  ap- 
pointed admini«trator  of  the  estate  of  the  deceased,  for  the  pur- 
pose of  instituting  and  maintaining  this  action  for  her  benefit. 
He  also  denied  her  right  to  then  prevent  the  prosecution  of  this 
action. 

As,  upon  th(»  failure  of  the  plaintiff  after  tlie  demurrer  was  sus- 
tained, to  further  reply,  the  action  was  dismissed,  tlie  question 
before  us  is  wliether  tlie  facts  stated  in  that  paragraph  of  the 
answer  are  sntflcient  to  constitute  a  defense  to  the  action,  and  if 
so,  whetlier  those  stated  in  the  reply  constitute  an  avoidance  of 
such  defense. 

In  construing  tlie  section  quoted  several  questions  bearing  on 
this  case  aris(»  which  it  is  necessary  to  determine. 

According  to  the  plain  language  used,  eitlier  the  widow,  heir 
or  personal  representative  may  sue,  bu*^^  it  is  equally  clear  that 
eacli  of  them  can  not  maintain  a  separate  action  for  the  same 
cause,  for,  as  held  in  the  case  of  Louisville  &  Nashville  R.  R.  * 
Co.  V.  William  Sanders,*  decided  at  the  present  term,  l)ut  one 
recovery  can  be  had. 

If,  then,  there  can  be  but  one  action  maintained  and  but  one 
recovery  had  under  the  statute  for  the  destruction  of  the  life  of 
the  sanie  person,  the  inquiry  arises: 

1st.  Whether  there  exists  any  priority  of  right  to  sue  between 
those  named  in  the  section? 

2d.  Whetlier,  when  the  personal  representative  sues,  or  in  any 
case,  the  amount  recovered,  or  any  part  of  it,  goes  into  his  hand's 
as  part  of  the  assets  of  the  decedent's  estate? 

8d.  Whether  tlie  word  heir  is  to  be  interpret;ed  to  mean  child, 
or  given  its  usual  and  more  extensive  signification? 

While  looking  alone  to  the  language  of  the  section  we  would 
not  be  authorized  to  say  any  one  of  those  named  is  entilted  to 
precedence,  it  is  not  to  be  supposed  the  legislature  intended  the 
first  right  to  sue,  much  less  the  property  right  to  what  may  be 
recovered,  should  become  a  meie  question  of  vigilance. 

Where  the  person  whose  life  is  destroyed  leaves  no  will  the 
widow  may,  before  any  other,  become  the  administrator,  for  in 
making  such  an  appointment  the  county  court  is  required  by 
section  H,  article  2,  chapter  89,  General  Statutes,  to  give  to  heV 
the  preference.  But,  notwithstanding  such  appointment,  she 
may  still  sue  under  the  section  we  are  considering  in  her  own 
right  as  widow,  and  not  as  the  personal  representative  of  her  de- 
ceased husband. 

It  being  thus  in  her  power,  in  virtue  of  a  statute  aleady  exist-- 
ing,  to  take  precedence  of  the  pesonal  representative,  at  least 
where  the  husband  dies  intestate,  it  is  a  reasonable  inference*, 
because  necessay  to  make  the  statute  consistent,  that  the  legis- 
lature intended  she  should  have  it  in  every  case  arising  under- 
that  section.  And,  if  that  be  so,  it  seems  to  follow  that  no  part 
of  what  she  may  recover  in  such  case  is  to  become  assets  of  the- 
decedent.  For,  if  that  had  been  intended,  the  personal  represen- 
.  tative,  who  is  the  safest  custodian  of  what  belongs  to  the  esfcate* 
because  required  to  give  bond  for  the  faithful  discharge  of  hift 

*Thif)  opinion  has  Dover  been  published^  aa  the  oase  is  bMU  pendlDg  upon 
the  petitioB  for  rehearlDg.  ^  j 
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*duties,  would  have  been  alone  invested  with  the  rig^ht  to  Hue  for 
»nd  distribute  the  amount  recovered,  instead  of  sharing  that 
right  with  the  widow  and  heir,  neither  of  whom  is  required  to 
give  any  security  for  the  due  application  of  it. 

By  section  6,  chapter  1,  General  Statutes,  it  is  provided:  **The 
widow  and  minor  child  or  children,  or  either,  *  *  *  of  a  per- 
son killed  by  the  careless,  wanton  or  malicious  use  of  fire  arms, 
♦  *  *  not  in  self-defense,  may  have  an  action  agninst  the  per- 
Bon  «  *  ♦  who  committed  the  Itilling  »  *  *  for  re^paration 
of  the  injury,  and  in  such  action  the  jury  may  give  vindictive 
damages.'' 

And  by  section  1,  chapter  32,  tiie  widow  for  minor  clnld  of  a 
person  killed  in  a  duel  may  have  action  against  the  surviving 
principal,  the  seconds  and  all  otliers  aiding  or  promoting  the  duel 
*^'for  reparation  of  the  injury/'  and  the  jury  may  give  vindictive 
damages. 

The  word  *' reparation"  was  evidenlty  used  in  the  two  sections 
as  the  equivalent  of  compensatory  damages  which  are  "those 
allowed  as  a  recompense  for  "the  injury  actually  received."  But 
the  language  of  section  8,  chapter  57,  literally  interpreted,  restricts 
the  recovery  in  an  action  thereby  authorized  to  punitive  or  vindic- 
tive damages,  about  giving  which,  iiovvever,  the  jury  liave  no  dis- 
cretion. Nevertheless,  in  the  case  of  tlie  Louisville  &  Nashville  R. 
R.  Co.  V.  Brooks'  administrator,  88  Ky.,  129  [7  Ky.  Law  Rep., 
110],  it  was  held  by  this  court  that  it  was  evidently  intended 
there  should  be  the  same  criterion  of  recovery  in  an  action  insti- 
tuted under  that  section,  as  tliat  in  terms  prescribed  in  tlie  other 
two  sections  referred  to,  otherwise  the  purpose  of  making  the 
General  Statutes  a  harmonious  system  of  laws  would,  to  that 
extent,  bo  defeated,  and,  consequently,  tiie  plaintiff,  upon  making 
f)ut  his  case,  was  entilted  to  compensatory,  and,  in  the  discreton 
of  the  jury,  punitive  damages. 

The  two  sections  mentioned  give  to  the  widow  and  infant  child, 
or  children,  and  to  no  others,  the  riglit  to  sue  for  and  recover  for 
the  causes  therein  respectively  stated. 

The  reason  for  that  discrimination  is  apparent.  No  others  sus- 
tain as  near  relation  to,  are  so  dependent  upon,  or  have  the  same 
legal  right  to  look  for  a  support  to  a  person  as  his  wife  and  chil- 
dren, especially  those  of  the  latter  who  may  be  minors.  There- 
fore the  injury  resulting  from  his  deatli  at  the  hands  of  another 
to  them  is  actual  and  direct,  while  to  his  collateral  heirs  it  is 
remote  and  not  immediate,  and  as  to  creditors  it  mav  not  exist 
at  all. 

We  are  unable  to  perceive  any  reason  for  giving  to  the  widow 
and  minor  child  the  exclusive  right  to  sue  for  and  recover  dam- 
ages for  the  loss  of  the  life  of  a  person  in  a  duel  or  by  the  ctire- 
lesn  or  malicious  use  of  firearms,  that  does  not  apply  with  equal 
force  where  it  is  dstroyed  by  willful  neglect. 

In  each  case  the  widow  and  child  have,  been  deprived  of  the 
society  and  support  of  the  husband  and  father  by  tho  criminal  or 
quasi-cirminal  act  of  another.  And  whether  the  injury  has  been 
(Tone  in  one  or  another  of  the  three  modes  denounced  in  the 
statute,  the  consqeuences  to  them  are  the  same,  and  it  would 
seem  they  ought  to  be  entitled  to  the  same  reparation. 

Therefore,  looking  to  the  reason  for  the  statutory  right  to  sue 
and  recover  damages  for  the  destruction  of  the  life  of  one  person 
by  the  act  of  another,  and  to  the  necessity,  when  it  can  be  prop- 
erly done,  of  so  construing  each  part  of  the  Genearl  Statute.s,  as 
to  preserve  the  consistency  of  the  whole,  we  are  of  the  opinion 
that  the  widow  and   child,  or   children,  have    the   prior   right   to 
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Bue  for,  and  the  exclusive  right  to  what  may  be  recovered  in,  ai^ 
action  authorized  by  section  3,  chapter  57.  And,  though  the^ 
right  to  institute  such  an  action  is  given  to  the  personal  repre^ 
sentative,  we  think,  for  the  reasons  Indicated,  he  can  exercise 
that  right  only  for  the  use  and  benefit  of  the  widow  and  child,  if 
there  he  any.  It  is,  we  think,  also  evident  that  the  word  heir 
was  intended  to  mean  child,  and  not  to  apply  to  any  other  de- 
scription of  person. 

What  proportion  of  the  amount  recovered  the  widow  and  ohiU 
dren  may  be  respectively  entitled  to,  whether  the  right  belonga 
to  adult  as  well  as  minor  children,  and  whether  the  personal  rep- 
resentative may  maintain  such  an  action,  in  case  theie  be  neither 
widow  nor  child  of  the  person  whose  life  has  been  so  destroyed, 
are  questions  not  involved  in  this  case  and  not  decided. 

It  is  proper,  perhaps,  to  refer  to  section  1,  chapter  67,  whereby 
it  is  provided  that  if  the  life  of  a  person,  not  in  the  employment, 
of  the  railroad  company,  shall  be  lost  by  its  negligence  or  the 
negligence  of  its  servant,  the  personal  representative  of  the  per- 
son whose  life  is  so  lost  may  mstitute  suit  and  recover  damages 
in  the  same  manner  that  the  person  himself  might  have  done  for 
any  injury  where  death  did  not  ensue. 

Why,  in  the  case  there  mentioned,  the  personal  representative 
alone  is  authorized  to  sue  and  recover  damages  is  not  apparent. 
But  wo  do  not  think  any  inference  can  be  drawn  therefiom  op- 
posed to  the  construction  we  have,  for  the  reasons  stated,  givea 
to  section  3,  for  section  1  seems  to  be  exceptional  in  its  object 
and  scope,  differing  from  section  3,  as  well  as  the  two  sections 
heretofore  quoted  in  respect  to  the  cause  of  action,  measure  of 
damages  and  parties  who  may  be  sued. 

Under  that  section  an  action  may  be  maintained  for  a  less  de- 
gree of  negligence  than  willful,  the  jury  has  not  the  right  in 
every  case  to  give  punitive  damages,  only  a  railroad  company 
can  be  sued,  and  no  action  can  be  maintained  for  the  loss  of  the 
life  of  a  person  in  the  employment  of  such  company. 

It  appears  from  the  pleadings  in  this  case  that  the  deceased 
left  no  children,  and,  consequently,  the  widow  is  entilted  to  the 
whole  amount  of  what  may  be  recovered. 

It  is  to  be  taken  as  true  that,  as  stated  in  the  reply,  upon  her 
motion  appellant  was  appointed  administrator,  and,  at  her  re- 
quest and  for  her  benefit,  he  instituted  this  action.  But  while  if 
tliere  had  been  children  of  the  deceased  entitled  jointly  with  her 
to  what  mifjht  be  recovered,  she  could  not  have  defeated  thla 
action,  instituted  at  her  request,  nor  prejudiced  their  rights,  by 
subse<^uently  commencing  another  in  ner  own  name,  still,  beinjr 
the  soie  beneficiary,  she  had  the  right  to  institute  the  second 
action.  But  both  actions  being  for  the  same  cause  and  for  her 
benefit,  could  not  be  maintained,  and  as  we  know  of  no  rule  of 
practice  that  deprives  a  defendant  of  the  election,  under  such 
circumstances,  appellee  had  the  right  to  defend  either  one  of 
them  on  the  merits,  and  to  plead  the  pendency  of  either  one  of 
them  in  bar  of  recovery  in  the  other.  For  no  agreement  between 
the  personal  representative  and  the  widow  could  prejudice  his 
rights,  she  alone  being  responsible  to  appellant  for  the  alleged 
breach  of  faith. 

As,  therefore,  the  facts  stated  in  the  reply  were  not  sufficient 
to  avoid  the  plea  of  the  pendency  of  another  action  for  the  same 
cause  and  for  the  benefit  of  the  same  person,  we  think  the  de-- 
murrer  w^as  properly  sustained. 

Judgment  affirmed. 
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DAVIDSON,  &c.  V.  MORRISON,  «fcc. 
(Filed  December  6,  1887.) 

1.  ADcient  deeds  oan  not  be  read  as  evidencf*  against  an  adverse  claimant 
in  possession,  with  bis  title  o?  record,  to  establish,  on  the  part  of  the  plain- 
tiff, a  riftht  of  entry  where  no  posseFsion  prior  to  the  execution  of  the  deed, 
nnder  the  same  chain  of  title,  or  since  its  execution,  has  been  shown. 

2.  Parties  to  actions— Equitable  ejectment— This  action  by  the  beneficial 
owner  to  have  land  sold  and  the  proceeds  divided  as  directed  by  the  will 
under  which  the  plaintiff  claims,  is,  in  fact,  an  action  for  the  recovery  of 
the  land,  as  the  relief  sou^cht  can  not  be  had  until  the  defendants  are  ousted  ; 
and  as  the  defendants  failed  to  demur  because  the  holders  of  the  legal  tit]& 
were  not  before  the  court,  but  accepted  the  issue  tenderec^  it  is  now  too  late 
to  object  for  the  first  time  that  the  plaintiff  can  not  maintain  the  action 
upon  an  equitable  title. 

8.  Chancellor's  finding  upheld— The  plaintiff  and  the  defendant  claim  the 
land  through  diffei-ent  persons,  each  alleging  that  the  persons  through 
whom  he  claims  are  the  heirs  of  the  original  patentee.  The  defendant  and 
those  through  whom  he  claims  have  been  in  possession  for  many  years,  while 
neither  the  plaintiff  nor  those  through  whom  he  claims  have  ever  had  the 
possession.  Held— That  even  if  the  evidence  as  to  heirship  preponderates  in 
favor  of  the  plaintiff,  the  finding  of  the  chancellor  for  the  defendants  will 
not,  under  the  circumstances,  be  disturbed. 

J.  W.  Bush,  J.  K.  Hendrick  and  W.  R.  Bush  for  appellants. 

W.  D.  Greer.  Wm.  Lindsay,  John  T.  Shelby  and  Geo.  C.  Kin- 
kead  for  appellees. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  an  action  in  the  nature  of  an  equitable  ejectment,  insti- 
tuted by  E.  C.  Davidson  in  the  Livingston  Circuit  Court  against 
the  appellees,  K.  E.  Morrison,  M.  J.  Anderson,  C.  M.  Powell  and 
William  Talbott,  to  recover  several  tracts  or  parcels  of  land  held 
and  owned  in  severalty  by  the  above  nained  defendants.  The 
land  in  controversy  is  claimed  by  tiie  plaintiff  through  the 
patentee.  Christopher  Roan,  who,  it  is  alleged,  held  the  patents, 
one  tor  one  thousand  acres,  dated  October  1,  1897,  and  the  other 
for  four  hundred  acres,  dated  May  30,  1775.  The  patentee,  it  is 
claimed,  left  at  liis  death  two  children,  who  were  his  heirs  at 
law,  named  James  Roan  and  William  Roan,  and  by  an  amend- 
ment it  is  alleged  that  this  was  a  mistake;  that  Christopher 
Roan,  the  patentee,  died  without  children,  and  James  and  Wil- 
liam Roan  were  his  brothers  and  inherited  the  estate;  that  Jame» 
and  William  being  then  invested  with  title,  sold  and  conveyed 
by  deed  their  land  in  August,  1797,  to  one  Robert  Moore;  that. 
Robert  Moore  devised  the  land  to  his  son,  Archibald  Moore,  and 
that  Archibald  Moore  devised  it  to  his  wife,  Maria  M.  Moore, 
during  her  life,  with  the  power  to  sell  to  pay  certain  legacies,  if 
necessary,  and  at  her  death  directed  that  this  land  might  be  sold, 
and  the  proceeds  distributed  among  such  of  the  children  of  Wil- 
liam Davidson,  then  in  the  city  of  London,  as  might  be  living  at 
the  period  of  her  death. 

The  widow  (aforesaid  Maria),  married  one  Robertson  and  died 
in  November,  1873.  She  had  no  children  by  her  first  husband,  so 
the  children  of  William  Davidson,  who  were  alive  at  the  death 
of  Maria,  took  under  the  w^ill  of  Archibald  Moore.     Their  names 
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were  E.C.  Davidson,  Agnes  Sibley  and  Mary  Jane  Kyle.  E.  C. 
Davidson  purchased  the  interests  of  Mrs,  Sibley  and  Mrs.  Kyle, 
and  thereby  became  t\w  absolute  owner  of  the  property  devised 
to  the  children  of  William  Davidson  by  the  will  of  Archibald 
Moore.  In  this  manner  he  derives  title,  and  as  sole  plaintiff  in- 
stituted the  present  action. 

The  defendants  deny  the  title  of  the  plaintiff,  and  place  him, 
by  the  issue  made,  ui)on  his  right  to  recover;  plead  title  in  them- 
selves, and  also  an  adveise  holding  for  more  than  thirty,  or  at 
least  fifteen  years.  All  the  defendants  but  Talbott  say  that 
the  one  tliousand  acres  of  land  was  patented  to  Christopher 
Boan;  that  he  died,  leaving  two  children,  John  and  Elizabeth; 
that  John  died  j\Mthout  children,  leaving  a  will,  by  which  he  ile- 
vised  his  interest  in  the  land  to  his  sister  Mrs.  Lawrence  (Eliz- 
abeth having  married  Lawrence),  for  life  i*emainder  to  her  son 
Samuel;  that  Mrs.  Lawrence  died,  leaving  as  her  children  Samuel, 
Louisa  Sledge  and  Mrs.  Klllough;  that  Samuel  died  after  his 
mother  childless  and  his  interest  passed  to  his  two  sisters;  that 
Mrs.  Sledge  and  her  husband  conveyed  her  interest  to  her  sister, 
Mrs.  Killough,  by  deed  of  record,  in  the  Livingston  county 
clerk's  office,  and  that  Mrs.  Killough  and  her  husband,  on  the 
15th  of  March,  1847,  conveyed  the  one  thousand  acres  of  iand  to 
Harvey  Lewis  by  a  recorded  deed  in  same  otfice.  In  August, 
1850,  Lewis  sold  and  conveyed  the  land  to  L.  M.  Flournoy.  On 
the  80th  of  August,  1860,  Flournoy  conveyed  the  land,  in  con- 
junction with  Trabue,  Cade  and  others,  to  Jennings,  and  that 
Jennings  then  sold  a  part  of  this  one  thousand  acre' tract  to  the 
defendant,  Anderson,  three  hundred  acres,  and  made  him  a  deed, 
and  five  hundred  and  fifty-three  acres  to  M.  E.  Morrison.  All  of 
these  deeds,  under  which  the  defendants  claim,  were  of  record 
in  the  Livingston  county  clerk's  office,  beginning  in  the  year 
1847,  and  the  title  passing  to  the  successive  vendees  from  that 
date  until  this  action  was  brought  against  the  ijrosent  defendants, 
who,  with  this  title,  and  their  respective  deeds,  were  in  the 
actual  possession.  Talbott,  one  of  the  defendants,  claims,  as  the 
others  do,  under  Flournoy,  and  he  from  Harvey  licwis,  Lewis 
having  purchased  both  the  one  thousand  and  the  four  hundred 
acre  tracts  of  Mrs.  Killough,  who  claimd  to  be  the  sole  owner  by 
descent  and  purchased  from  those  claiming  under  Christopher 
Eoan,  the  original  patentee.  The  court  below,  on  the  hearing, 
dismissed  the  petition  of  the  appellant,  and  he  cross-appeals. 
The  facts  of  this  record  show  that  neither  the  original  patentee 
nor  his  descendants,  who  are  claimed  to  be  such  by  the  appel- 
lant, nor  any  of  the  purchasers  from  them  ever  entered  upon  any 
part  of  this  land  at  any  period  of  time  from  the  date  of  the  pat- 
ents (more  than  a  century  ago)  up  to  the  institution  of  the  ac- 
tion. 

It  is  claimed  by  the  appellant,  who  is  the  plaintiff  below,  that 
James  and  William  Roan,  through  whom  he  derives  title,  were 
the  children  of  Christopher  Eoan,  the  patentee,  and  that  fact  he 
himslef  proves  from  family  tradition,  that  of  his  own  family, 
and  not  those  related  to  or*  descended  from  Christopher  Boan; 
those  who  are  claimed  to  be  related  to  the  patentee  give  but 
little  information  as  to  his  family  history.     One  witness  states: 

*' Upon  the  hypothesis  that  he  was  his  grandfather's  brother, 
he  must  have  been  my  great  uncle.'  He  had  heard  nothing 
specially  from  the  older  members  of  the  family  in  regard  to  the 
matter,  but  is  of  tlie  opinion  that  Christopher  Boan  died  child- 
less. Others  say,  from  family  tradition,  they  are  of  the  opinion 
that  James  and  William  Boan  were  the  brothers  of  r'hristopher 
Boan.  They  fail  to  give  anything  like  a  history  of  the  family, 
or  to  give  even  the  names  of  any  person  or  persons  of  their  own 
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family  with  whom  they  conversed  on  the  subject.  The  weight  of 
the  testimony  on  the  subject  of  heirship  might  preponderate  for 
the  appellant,  if  aided  in  any  manner  by  a  claim  of  ownership 
before  this  action  was  instituted.  Here  was  a  valuable  tract  of 
land  located  on  or  near  the  Ohio  river  that  was  being  sold  to  in- 
nocent parties  for  value,  and  the  most  of  it  at  its  full  value. 
Deeds  recorded  and  farms  opened  on  the  land  upon  which  the 
children  and  grandchildren  of  the  present  occupants,  or  some  of 
them,  have  been  raised,  and  no  claim  of  title  set  up  by  either 
Mrs.  Moore,  the  life  tenant,  or  her  coexecutor  during  the  half 
tjentury  transpiring  between  the  death  of  her  husband  in  IS22  and 
her  death  in  1878. 

Those  in  remaider  must  have  been  aware  of  their  interests,  if 
they  had  any,  and  in  coming  to  assert  title  under  one  who  was  of 
revolutionary  fame,  we  find  that  family  tradition  has  not  only  been 
lost  sight  of  in  the  attempt  to  make  out  the  claim  of  title,  but 
the  conveyances  from  those  who  are  alleged  to  have  been  the 
brothers  of  the  patentee  have  never  yet  been  recorded,  but  kept 
in  the  family  of  the  present  plaintiff  and  the  life  tenant,  and  ex- 
hibited for  the  first  time  in  the  trial  of  ttie  present  action  as 
ancient  and  unrecorded  deeds,  evidencing  title  in  tho  plaintiff, 
who  was  never  in  possession,  or  those  under  whom  he  claims, 
against  those  who  were  and  had  been  in  the  actual  possession  of 
the  land  under  a  hostile  claim  for  more  than  thirty  years,  with 
deeds  of  record.  The  conveyance  from  William  Roan,  executed 
in  1797,  was  never  recorded,  and  that  of  James  Roan,  executed  in 
1798,  was  recordetd  in  the  clerk's  office  of  the  C-ourt  of  Appeals, 
but  not  properly  authenticated ;  so  both  deeds,  alleged  to  have 
been  from  the  two  brothers  of  the  patentee,  have  no  virtue,  ex- 
cept as  ancient  writings,  and  we  find  no  authority  holding  in  a  case 
like  this,  that  they  may  be  read  as  evidence  of  Vitle  by  those  who 
were  never  in  possession  against  those  holding  under  an  adverse 
title,  with  a  possession  long  enough  to  ripen  into  a  title.  Mr. 
Greenleaf,  in  his  work  on  Evidence,  volume  1,  says:  "Whether, 
if  the  deed  be  a  conveyance  of  real  estate,  the  party  is  bound, 
first,  to  show  some  acts  of  possession  under  it,  is  a  point  not  per- 
fectly clear  upon  the  authorities,  but  the  weight  of  opinion  seems 
to  be  in  the  negative,  as  will  hereafter  be  more  fully  explained.'' 
In  explanation  of  this  doctrine,  he  says:  "But  where  unexcep- 
tionable evidence  of  enjoyment  referable  to  the  document  may 
reasonably  be  expected  to*  be  found,  it  must  be  produced."  (Sec- 
tions 22  and  147,  pages  81  and  191,  first  volume.)  In  a  note  to  the 
sections  referred  to  Blackburn,  Justice,  says:  "Inasmuch  as, 
after  a  long  time,  all  the  witnesses  who  could  prove  such  posses- 
sion are  dead,  the  law  permits  ancient  documents  to  be  given  as 
evidence,  from  w-hich  the  jury  may  properly  draw  an  inference 
that  there  was  such  possession;"  and  further  says  Mr.  Greenleaf: 
** If  such  evidence,  referable  to  the  document,*is  not  to  be  ex- 
pected, still  it  is  requisite  to  prove  some  acts  of  modern  enjoy- 
ment, with  reference  to  similar  documents,  or  that  modern  pos- 
session or  uses  should  be  shown  corroborative  of  the  ancient 
documents."  Mr.  Wharton,  in  his  W^ork  on  Eivdence,  says:  "It 
has  been  frequenlty  held  that  there  must  be  accompanying  pos- 
session to  enable  a  deed  over  thirty  years  old  to  be  read  in  evi- 
dence without  proof  of  its  execution,  but  this  doctrine  can  not 
be  sustained  on  principle.  Proof  of  contemporaneous  possession 
is  unnecessary,  though  without  such  proof  the  deeds  may  be 
entitled  to  little  or  no  weight." 

We  find  no  reported  case  in  this  court  holding  that  such  deeds 
may  be  read  as  evidence  against  an  adverse  claimant  in  posses- 
sion, with  his  title  of  record,  to  establish,  on  the  part  of  the 
plaintiff,  a  right  of  entry  where  no  possesion  prior  to  the  execu- 
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tion  of  the  deed  under  the  same  claim  of  title,  or  since  its  execu- 
tion has  been  shown. 

Under  our  system  of  registration,  the  title  to  realty  may  be 
easily  traced,  and  one's  entry  on  land,  a  title  to  which  is  in 
another,  affords  him  no  protection  unless  he  has  the  prior  right.. 
He  may  even  enter  under  the  same  title  as  junior  purchaser^ 
without  notice  of  his  administrator's  claim,  actual  or  construc- 
tive, and  having  thus  acquired  the  legal  title  hold  the  land  as  his 
own.  So  the  danger  of  permitting  ancient  deeds  to  prove  them- 
selves  in  order  to  establish  title  or  to  evidence  the  right  of  entry^ 
or  that  the  parties  at  ono  time  held  possession  under  them, 
may  be  readily  seen,  and  particularly  against  those  with  a  title 
of  record.  The  cases  of  Cook  v.  Totton,  6  Dana,  1(>8;  Thruston  v* 
Masterson,  9  Dana,  228;  Winston  v.  Gwathmey,  8  B.  Mon.,  19; 
Burgin  v.  Chenault,  9  B.  Mon.,  285,  and  Taylor  v.  Cox,  2  B. 
Mon.,  429,  all  sustain  the  right  of  the  plainitff  to  rely  on  such 
ancient  writings  to  sutsain  their  possession.  They  may  be  com- 
petent to  show  the  extent  of  possession  or  to  evidence,  in  some 
cases,  the  facts  recited  in  them  or  even  to  show  the  right  of  entry 
against  one  without  title,  but  in  the  absence  of  the  possession 
under  tliem  the  offer  to  ma,ke  the  chain  of  title  perfect  by  thia 
character  of  evidence  to  defeat  a  title  of  record  and  a  possession 
under  it  for  more  tl)an  thirty  years,  will  not  be  listened  to  hy 
either  the  common  law  judge  or  chancellor.  These  deeds  were 
read  after  the  lapse  of  eighty  years  to' show  a  right  of  entry  only, 
with  the  life  tenant  and  the  remainderman  in  the  possession  of 
them  during  the  greater  part  of  that  period,  and  no  claim  of  title 
at  any  time  asserted  until  this  action  was  instituted.  If  entitled 
to  any  weight  as  evidence  of  title,  or  a  former  posseselon,  it  is 
so  slight  as  to  have  authorized  the  chancellor  to  disregard  them. 

The  defense  claimed  to  hold  and  did  hold  under  title  deeds 
from  John  and  Elizabeth  Roan  or  through  them  by  successive 
deeds  dated  and  recorded  as  far  back  as  1847,  connected  with  a 
continued  possession  since  that  time.  The  fact  that  John  and 
Elizabeth  Roan  were  the  children  of  the  patentee  is  not  shown 
except  by  the  recitals  in  tiie  deeds  of  the  defendants,  and  the 
proof  of  the  plainitff  himself  that  the  patentee  left  two  children. 

This  long  continued  possession  by  the  defendants  has  been 
under  the  title  of  descendants  of  John  and  Elizabeth  Roan,  who, 
as  is  alleged,  were  the  two  children  of  the  patentee.  One  set  of 
claimants  have  been  in  the  continued  possession,  and  the  other^ 
the  plaintiff,  and  those  claiming  under  the  two  brothers  of  the 
patentee,  never  had  tlie  possession. 

The  proof  of  heirsliip  is,  therefore,  as  persuasive  on  the  one 
side  as  the  other,  and  if  conceded  that  the  testimony  preponder- 
ates for  the  plaintiff  on  this  branch  of  the  case,  ought  this  court 
to  disturb  the  finding  below  whether  this  action  be  regarded  aa 
at  law  or  in  equity.  It  is  at  least  an  action  for  the  recovery  of 
the  land,  as  the  relief  sought  is  to  have  the  land  and  the  pro^ 
ceeds  divided  as  directed  by  the  will  of  Archibald  Moore.  Thia 
can  not  be  done  unitl  those  in  possession  are  ousted  by  a  scire 
facias  or  the  judgment  of  the  chancellor.  The  beneficiaries  are 
in  court  asking  the  relief,  and  whether  entitled  to  the  proceeds 
or  the  land  itself,  the  issue  as  to  the  will  was  made  and  had  ta 
be  determined  before  the  land  could  be  sold.  The  appellees 
failed  to  demur,  either  for  the  want  of  proper  parties  or  because 
the  holders  of  the  legal  title  were  not  before  the  court,  but  ac- 
cepted the  issue  tendered  and  it  is  now  too  late  for  the  first  time 
to  raise  the  question  that  the  parties  with  the  beneficial  interest 
could  not  maintain   the   ejectment   upon   an   equitable   title.     It 
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must  be  regarded  by  this  court  as  an  action  in  equity  by  the  ben- 
eficial owner  against  the  claimants  in  possession  for  the  recov- 
ery of  the  land.  The  case  as  in  this  manner  prepared  and  de- 
cided, and  will  be  so  considered  in  this  court.  If  this  is  not  in 
the  nature  of  an  ejectment  by  the  parties  entitled  to  the  proceeds, 
of  the  land,  to  recover  it  from  the  defendants,  then  the  appellant 
has  no  cause  of  action  against  these  tenants  in  possession.  If  he 
seeks  to  recover  the  proceeds  of  the  land  alone,  then  the  surviv- 
ing executor  of  Arch  Moore,  or  a  trustee  appointed  by  the  chan- 
cellor (if  the  executor  is  dead)  should  have  instituted  this  action, 
and  such  would  have  been  the  character  of  the  proceeding  re- 
quired below,  but  for  the  failure  of  the  defense  to  raise  the  ques- 
tion as  to  the  right  of  the  beneficial  owner  to  maintain  the« 
action,  at  least  without  making   the   holder   of  the   legal   title  a. 

f^arty  to  the  proceeding.  While  the  objection  could  have  been- 
istened  to  below,  the  question  can  not  now  be  raised  in  thift 
court  for  the  first  time.  The  finding  of  the  chancellor  below 
ought  not,  therefore,  to  be  disturbed,  even  if  there  was  a  prepon- 
derance of  testimony  for  the  plaintiff  as  to  who  were  the  heirs  at 
law  of  the  original  patentee,  and  for  this  more  formidable  objec- 
tion, whether  at  law  or  in  equity,  the  plaintiff  has  failed  to  con- 
nect his  title  with  the  patent  under  which  he  claims.  But,  view- 
ing this  case  in  either  aspect,  with  the  ancient  deeds  admitted. 
It  is  manifest  the  plaintiff,  from  the  facts,  is  not  entitled  to, 
recover.  The  question  raised  as  to  the  purchase  by  Flournoy,  of 
whom  the  tenants  in  possession  purchased,  from  the  widow  of 
Archibald  Moore  of  her  interest  in  the  land,  as  affecting  the- 
present  owners,  has  also  been  considered.  It  appears  that 
Flournoy  had,  prior  to  his  purchase  of  the  interest  of  the  widow 
of  Archibald  Moore,  l)ought  the  land  from  Harvey  Lewis,  who, 
had  pucrhased  it  from  Mrs.  Killough,  the  descendant  of.  or  who. 
claimed  to  be  the  descendant  of  the  patentee,  on  the  defendanl's 
side  of  this  controversy.  Flournoy  obtained  title  in  various  way» 
to  the  land.  He  was,  evidently,  after  his  purchase  from  Lewfs, 
trying  to  buy  his  peace.  He  purchased  from  McCauley's  hi'irs» 
who  had  entered  a  part  of  this  land;  also  of  Crider's,  and  laid  a 
warrant  himself  upon  part  of  it.  He  swears  that  he  did  not  know 
what  title  Mrs.  Kobertson  had,  and  in  fact  don't  recollect  of  ever 
having  purchased  it.  The  fact  is,  that  Calvin  Pikes,  as  the- 
attorney  in  fact  of  Mrs,  Killough,  took  possession  of  this  land  in 
1842,  and  those  holding  under  her  have  never  been  out  of  posses- 
sion. The  title  of  the  defendants  must  now  be  regarded  as  com- 
plete, not  by  the  lapse  of  time,  but  because  the  record  title,  witii.. 
the  long  conitnued  possession,  must  defeat  a  recovery  basect 
solely  upon  the  traditional  testimony  of  ownership  attempted  ta, 
be  shown  by  the  plaintiff.  The  judgment  of  the  chancellor  is^^ 
therefore,  affirmecf. 
Judge  Bennett  not  sitting. 


PINE  HILL  COAL  COMPANY  v.  HARRIS  &  COMPANY. 

(Filed  December  8,  1887.) 

A  final  disoharjsre  in  baukruptoj  granted  after  a  judgment  was  rendered^ 
against  the  banlcropt  in  the  State  court  operated  as  a  disoharfze  from  all  lia- 
bility on  ttie  Judgment,  although  the  ciefendant's  application  to  become  a^ 
bankrupt  was  filed  pending  the  suit  in  the  State  court,  the  defendant  liaving: 
defended  the  suit  on  its  merits  and  failtd  to  file  the  adjudication  of  bank^ 
ruptcy  and  ask  a  stay  of  proceed  lugs. 
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W.  O.  Bradley  and  Richards  &  Hines  for  appellant. 
Wm.  Lindsay,  J.  D.  Belden  and  W.  S.  Knott  for  appellees. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Benneft. 

W,  R,  Dillon,  on  the  24th  of  March,  1875,  commenced  an  action 
against  C.  Cooke  &  Co.  and  H.  C.  Harris  \&  (^o.  The  latter  firm 
was  composed  of  the  appellees,  R.  C.  Harris  and  J.  W.  Corley, 
in  which  he  sought  to  recover  damages  for  a  breach  of  contract. 
The  defendants  to  that  action  defended  it  on  its  merits. 

On  the  2d  day  of  October,  1877,  judgment  was  rendered  against 
the  defendants' for  the  sum  of  $8,r,0().  They  immediately  appealed 
to  this  court,  and  on  the  4tli  day  of  June,  1880,  this  court  afHrmed 
the  judgment  of  the  lower  court. 

On  September  tlie  1st.  1876,  the  appellees,  after  said  suifc  was 
filed  against  them,  filed  their  petitions  in  the  U.  S.  District 
Court,  in  which  they  sougiit  to  be  adjudged  bankrupts.  They, 
notwithstanding  they  were  declared  bankrupts,  continud  to  de- 
fend the  action  in  the  State  court,  upon  its  merits,  without  asking 
for  a  stay  of  proceedings. 

On  March  the  6th,  1878,  the  api)ellee,  Corley,  was  discharged 
In  bankruptcy.  On  December  the  2()th,  1878,  tlie  appellee,  Harris, 
was  discharged  in  bankruptcy,.  It  is  to  be  observed  that  both 
of  the  appellees  were  discharged  from  bankruptcy  after  the  judg- 
ment in  the  circuit  court  had  been  rendered  against  them. 

(\  ('rooke  &  ('o.  nold  to  the  appellants  certain  mining  property, 
and,  in  part  consideration  thereof,  the  appellants  agreed  to  as- 
sume C.  Crooke  &  Co.'s  liabilities,  among  which  was  the  judg- 
ment rendered  in  the  circuit  court  in  favor  of  W.  R.  Dillon 
against  Crooke  &  Co.  and  the  appellees.  The  appellants  did  pay 
this  judgment.  They  then  instituted  suit  in  the  (iarrard  Circuit 
Court  against  the  appellees  for  the  purpose  of  recovering  one- 
lialf  of  the  judgment. 

To  that  action  the  appellees  pleaded  the  foregoing  facts  as  dis- 
charge from  all  liability  on  said  judgment. 

Upon  a  demurrer  to  their  answer  the  circuit  court  decided  in 
their  favor,  and  the  case  is  here  on  appeal  from  that  judgment. 

The  case  of  Bovnton  v.  Ball,  which  was  decided  by  the  Supreme 
C'ourt  of  the  United  States  April  24th,  1887  (see  Reporter,  No.  22, 
June  1st,  1887),  is  in  every  particular,  similar  to  this  case.  That 
ease  decides  every  question  raised  by  the  appellants  in  this  case 
against  them. 

It  is  held  in  that  case  thit  th!3  final  discharge  of  the  bankrupt, 
having  occurred  after  the  judgment  was  rendered  against  him  in 
the  State  court,  although  his  application  to  become  a  bankrupt  was 
filed  after  he  was  sued  in  the  State  court,  and  he  defended  that 
suit  on  its  merits  and  failed  to  file  the  adjudication  of  bankruptcy 
^nd  ask  a  stay  of  proceedings,  was  a  discharge  from  the  payment 
of  the  judgment  in  the  State  court,  upon  the  ground  that  the  dis- 
"C'harge  being  posterior  to  the  judgment,  it  operated  with  the  same 
force  upon  tlie  judgment  as  it  would  have  done  upon  the  debt  in 
its  original  form. 

As  the  rights  of  the  parties  are  controlled  by  the  act  of  Con- 
l^ress,  we  are  inclined  to  adopt  the  construction  given  the  act  by 
*he  Supreme  Court  of  the  United  States. 

Therefore,  the  judgment  of  the  lower  court  is  affirmed. 
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BURNSIDE  V.  LINCOLN  COUNTY  COURT.  635: 

BITRNSIDE  V.  LINCOLN  COUNTY  COURT. 

(Filed  December  10,  1887.) 

1.  Constitutional  low— Title  of  act— If  all  of  the  provisions  of  an  net  of  the 
legislature  relate  to  the  same  sulgeot,  are  naturally  connected  and  are  not 
foreign  to  the  subject  expressed  in  the  title,  this  is  all  that  is  required  as  to 
the  body  of  the  act  in  order  to  comply  with  section  87  of  article  2  of  the  Con- 
stitution. 

2.  Same— The  subject  of  an  net  of  the  lef^ialature  which  authorises  a  sub- 
mission to  the  vottT.**  of  Lincoln  county  of  the  question  whether  the  snle  of 
liquor  shall  be  prohibited  therein,  and  provides  that  if  a  majority  of  then» 
vot-e  in  favor  of  the  prohibition,  the  Sftle  shall  1x3  unlawful,  etc.,  is  suffi- 
ciently expressed  in  the  title:  *  An  act  to  authorize  theptoplu  of  Linooli> 
county  to  vote  on  prohi lifting  the  sale  of  liquors,  and  fixing  the  penalty  for 
the  sale  of  liquors  in  said  county." 

3.  Subiiiis.slon  of  act;  to  voters- An  act  of  the  legislature  r(^lating  to  a 
county  may  be  submitted  to  its  voters  for  the  purpose  of  determining 
whether  they  will  accept  Its  provisions. 

4.  Prohibitory  liauor  Jaw— The  owner  of  property  acquires  and  holds  his 
property  subject  to  the  right  of  the  legislature,  under  the  police  power,  to 
control  it  whenever  the  public  pence,  the  public  mornlii,  or  the  public  health 
is  involved.  Therefore,  the  legislature  may  not  only  regulate,  but  restrict 
the  retail  liquor  traffic. 

5.  Same— One  can  not  be  heard  to  say  that  a  law  is  invalid  and  unconsti* 
tutionnl  upon  a  ground  which  in  no  way  aflftcts  his  rights 

One  who  is  seel^ing  to  oht^iin  the  privilege  of  selling  liquor  by  retail,  or  as 
a  beverage,  can  not  question  the  constitutionality  of  the  law  which  denies 
him  that  privilege  upon  the  ground  that  it  forbids  the  sale  of  liquor  even  for 
religious  or  medicinal  purposes,  as  prescriptions  are  not  filled  in  bar  rooms, 
nor  the  communion  table  supplied  from  such  places. 

R.  C.  Warren,  W.  H.  Miller  and  Welch  &  Saufiey  for  appellant. 

W.  O.  Bradley  and  Wm.  Herndon  for  appellee. 

Appeal  form  Lincoln  Circuit  Court. 

Opinion  of  tlie  court  Ijy  Judge  Holt. 

The  application  of  the  appellant,  E.  H.  Riirnside,  to  tlie  Lin- 
coln County  ('Ourt  for  **a  tavern  license,  with  the  privilejj;e  of  re^ 
tailing  liquor,"  was  rejected  upon  the  ground  that  it  was  abso- 
lutely forbidden  by  the  act  of  the  legislature,  approved  April  14, 
1886,  and  entitled  **An  act  to  authorize  the  people  of  Lincoln 
county  to  vote  on  prohibiting  the  sale  of  liquors,  and  fixing  the 
penalty  for  the  sale  of  liquors  in  said  county.''  (Acts  of  1885-6, 
volume  1,  page  1400,) 

The  circuit  court,  upon  appeal,  affirmed  this  ruling  in  so  far  as 
it  denied  the  privilege  of  retailing  Bpirituous  liquors,  and  doubt- 
less, in  doing  so,  was  controlled  by  the  same  reason  that  influ- 
enced the  lower  court. 

We  are  now  asked,  upon  several  grounds,  to  declare  the  law 
above  named  unconstitutional. 

Section  37  of  article  2  of  the  Constitution  provides:  "^ No  law 
enacted  by  the  Genearl  Assembly  shall  relate  to  more  than  one^ 
Bubject,  and  that  shall  be  expressed  in  the  title;''  and  it  is 
claimed  that,  in  this  instance,  this  provison  of  the  organic  law 
has  been  disregarded. 

It  is  well  settled  that  legislation  will  not  be  declared  unconsti- 
tutional by  the  judiciary,  if  it  be  merely  of  doubtful  eliaracter  in^ 
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tihis  respect.  It  must  be  clearly  violative  of  the  fundamental  law 
to  authorize  the  exercise  of  such  power.  The  first  and  second 
sections  of  this  act  authorize  a  submission  to  the  voters  of  Lin- 
coln county  of  the  question  whether  the  sale  of  liquor  shall  be 
•prohibited  therein,  and  provide  how  the  vote  shall  be  taken. 

The  third  section  declares  that  if  a  majority  of  them  vote  in 
favor  of  it,  that*'then  it  shall  be  unlawful  from  and  after  the 
'entry  of  the  result  of  said  election,  in  the  order  book  of  the 
clerk's  office,  for  any  person  or  persons  to  sell  spirituous,  vinous 
or  malt  liquors  in  saicf  county,  provided,  that  any  person  or  per- 
sons who  may,  at  the  time  of  said  election,  liave  license  to  sell 
liquor  as  a  beverage,  may  continue  to  do  so  until  the  expiration 
•of  the  time  for  which  the  license  was  given." 

The  fourth,  tiftii  and  sixth  sections  declare  the  sale  a  misde- 
em eanor  if  the  provisions  of  the  act  are  accepted  by  the  voters; 
provide  a  penalty  and  the  mode  of  enforcing  it,  and  for  a  second 
vote,  if  the  law  be  not  accepted  by  the  first  one. 

This  is  all  of  it.  All  of  its  provisions  relate  to  the  same  sub- 
ject, are  natuarlly  connected,  and  are  not  foreign  to  the  subject 
expressed  in  the  title.  This  is  all  Ihat  is  required  as  to  the  body 
of  the  act.     (Phillips  v.  Covington  Bridge  Co.,  2  Met.,  222.) 

It  is  said,  however,  that  the  title  does  not  sufflcienlty  express 
the  subject  or  object  of  the  act.  Indeed,  tiiat  it  does  not  do  so 
lit  all.  and  that  the  law  is  masquerading  under  a  false  name. 

It,  however,  states  that  it  is  an  act  to  authorize  the  voters  of 
the  county  *'to  vote  on  prohibiting  the  sale  of  liquor/'  and  that 
it  is  also  one  fixing  the  penalty  for  a  sale  in  violation  thereof. 

The  act  relates  to  nothing  else.  Certainly  the  reading  of  the 
title  would  inform  the  hearer  of  the  entire  nature  of  the  law,  and 
this  was  the  object  of  the  constitutional  provision  above  cited. 
It  was  to  guard  against  improvident  legislation. 

It  could  not  well  be  supposed  by  any  one  that  an  act  so  entitled 
provided  only  for  a  vote,  by  way  of  direction  or  advice  as  to 
luture  legislation,  upon  the  subject.  The  purpose  of  the  body 
of  the  act  is  to  forbid  the  sale  of  licjiior  in  the  county,  and  it  fs 
apparent  that  the  most  ordinary  legislator  in  experience  and  un- 
derstanding would  have  undortsood,  from  the  reading  of  the 
title,  that  it  related  to  prohibiting  such  sale,  and  a  vote  by  the 
people  as  to  the  adoption  of  its  provisions.  In  the  case  of  Gayle, 
Ac.  V.  Owen  County  Court,  88  Ky.,  61  [6  Ky.  Law  Rep.,  789],  an 
»ct  with  a  title  substantially  like  this  one  was  assailed  upon  the 
«ame  ground,  but  was  sustained. 

ft  was  settled  in  the  case  of  the  C/ommonwealth  v.  Weller,  14 
Bush,  218,  and  the  doctrine  is  supported  by  the  text  books  and 
other  authorities,  that  an  act  of  the  legislature  relating  to  a 
county  may  be  submitted  to  its  voters,  not  for  the  purpose  of 
determining  whether  it  is  a  law,  but  whether  they  will  accept 
its  provisions. 

It  is  insisted,  however,  by  distinguished  counsel,  with  zeal 
i^nd  ability,  that  liquor  is  property;  that  this  act  forbids  its  sale, 
»nd  is,  in  effect,  a  spoliation  of  it;  that  it  is  an  exercise  of  abso- 
lute arbitrary  power  over  the  property  and  individual  right  of 
the  freeman,  and  is,  therefore,  interdicted  by  our  bill  of  rights 
»nd  the  fourteenth  amendment  of  the  Constitution  of  the  L^nited 
$$tates. 

It  is  now  settled,  however,  by  not  only  the  decisions  of  the 
Supreme  Court  of  the  United  States,  but  by  the  highest  court  of 
nearly  every  State  in  the  Union,  that  the  legislature  of  a  State 
may,  under  that  police  power,  which  is  vital  to  its  existecne,  not 
only  regulate  but  restrict  the   retail  liquor  traffic.     It  wolud  be 
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singular,  if  it  could  not  do  so,  if  government  be  instituted  for  the 
good  of  the  governed. 

If  an  evil  which  destroys  the  morals,  the  fortunes  and  the  lives 
t)f  so  many  of  our  best  citizens;  one  which  is  so  fruitful  of 
pauperism  and  misery,  and  productive  of  probably  eight-tenths 
of  the  crime  in  the  country,  was  not  sdbject  to  the  legislative 
power,  it  would  be  strange  indeed.  If  so,  then  all  manner  of 
xsrime  is  to  be  punished,  and  yet  the  people  are  powerless  to  wipe 
out  the  cause  of  it.  Surely  one  can  not  exercise  a  r  ght  and 
much  less  a  mere  privilege,  which  may  be  revoked  at  any  time, 
if  it  be  destructive  of  the  public  morals  or  public  health,  or  pub- 
lic peace,  and  yet  be  beyond  the  reach  of  the  legislative  power. 
No  one  has  ever  had  the  right  to  sell  whisky  in  this  Common- 
wealth, save  as  a  privilege.  It  has  always  been  the  creature  of 
license.  The  police  power  is  properly  and  necessarily  a  broad 
one.  It  is  difficult,  if  not  impossible,  to  fix  its  limit.  The  prop- 
erty owner  acquires  and  holds  his  property,  subject  to  the  right 
of  the  legislature  under  this  power  to  control  it,  whenever  the 
public  peace,  or  the  public  morals,  or  the  i)ublic  health  is  in- 
volved, othewrise  the  many  would  be  at  the  mercy  of  the  few; 
lawlessness  and  disorder  would  take  the  place  of  law  and  order, 
and  the  appetites  and  passions  of  a  few  persons  would  imperil 
the  public  peace,  and  endanger  our  social  fabric.     The  individual 

firont  of  the  few,  arising  from  the  wreck  of  fortunes,  homes  and 
Ives,  must  give  way  to  the  happiness  and  security  of  the  many. 
It  belongs  to  the  legislative  department  of  the  government  to 
exercise  this  necessarily  sweeping  power,  and  determine,  pri- 
marily, what  measures  are  needful  for  the  protection  of  the 
public  health,  the  public  morals,  and  the  public  safety.  If  a 
statute  upon  the  subject  has  in  reality  no  relation  to  those  ob- 
jects, and  is  a  plain  invasion  of  some  private  right  secured  by 
the  organic  law,  then  it  would  he  one  of  the  highest  duties  of  a 
oourt  to  declare  it  a  nullity,  but  this  can  not  be  said  of  a  law 
which  controls  and  regulates  a  traffic  which  is  an  admitted  evil 
In  society. 

We  have  as  yet  not  seen  an  official  copy  of  the  decision  of  the 
Supreme  C'ourt  of  the  United  States  in  the  Kansas  liquor  cases, 
quite  recently  decided,  of  Mugler  v.  State  of  Kansas,  and  the 
State  V.  Zishold  and  others,  but  as  reported  in  the  public  prints 
the  highest  court  in  the  land  has  unanimously  declared  that  this 
right  of  protection— this  police  power— extends  so  far  that  the 
legislature  of  a  State  may  prohibit  the  manufactures  of  liquor  for 
the  maker's  own  use  as  a  beverage,  if  in  its  judgment  this  would 
tend  to  defeat  its  efforts  to  guard  the  community  against  this  evil. 

The  prohibiton  of  the  manufacture  or  sale  of  liquors  does  not 
deprive  the  owner  of  his  property.  It  is  not  taking  it  without  the 
process  of  law.  It  is  not  an  exercise  of  the  right  of  emint^nt 
domain,  by  which  the  owner  can  be  deprived  of  his  property  only 
upon  the  condition  of  compensation.  A  nuisance  merely  is  abated, 
and  the  citizen  forbidden  to  do  that  which  is  injurious  to  the 
comumnity. 

It  is  insisted,  however,  that  the  law  under  consideration  is  un- 
constitutional, because  of  its  sweeping  character.  It  not  only 
forbids  the  sale  of  liquor  by  retail,  or  as  a  beverage,  but  for  re- 
ligious or  medicinal  purposes. 

Even  if  it  were  true  that  under  it  a  physician  of  Lincoln  county 
oould  not  prescribe  it  as  a  medicine,  or  admitting  that  its  proper 
construction  forbids  the  sale  in  toto,  and  not  merely  as  a  bever- 
age»  yet  the  appellant  is  not  in  a  position  to  call  in  question  its 
constitutionality  upon  this  ground. 

He  i^  asking  that  it  be  declared  unconstituitonal  because  it 
prevents  him  from  obtaining   the   privilege   of   selling  liquor  by 
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retail,  or  as  a  beverage.    Prescriptions  are  not  filled  in  bar-rooms, 
nor  is  the  coramunion  table  supplied  from  such  places. 

We  must  look  at  things  as  they  are  and  not  as  they  might  be^ 
in  considering  questions  involving  the  exercise  of  the  police 
power.  Tt  is  unnecessary  to  decide  whether  the  law-making 
power  in  its  exercise  may  forbid  the  sale  of  an  article  for  inno* 
cent,  proper  and  even  useful  purposes  upon  the  ground  that  it 
will  be  productive  of  deceit  and  in  effect  defeat  its  efforts  to  pro- 
tect the  health,  morals  and  peace  of  the  community,  from  the 
ills  arising  from  otlier  uses  of  the  article,  since  the  appellant  can 
not  be  heard  to  say  that  the  law  is  invalid  and  unconstitutional 
upon  a  ground  which  in  no  way  ntfects  his  rights. 

It  was  said  in  the  case  of  the  Commonwealth  v.  Wright,  79 
Ky.,  22:  "Only  those  who  are  prejudiced  by  an  unconstitutional 
law  can  complain  of  it." 

Mr.  Cooley,  who  is  perhaps  the  most  distinguished  writer  of 
the  present  day  upon  constituitonal  power  and  its  limitations, 
enforces  this  view;  and  in  the  case  of  Hullivan  v.  Berrv's  Adm'r, 
83  Ky.,  1J)8  [7  Ky.  Law  Rep.,  449],  it  was  fully  considered  and 
reaffirmed  upon  a  review  of  numerous  authorities,  (.iones,  &o. 
v.  Black,  &c.,  48  Ala.,  540;  Williamson  v.  Carlton,  51  Maine, 
449;  De  Jarnette  v.  Haynes,  2.S  Miss.,  f;()0;  Turnpike  Corporation 
V.  County  of  Norfolk,  6  Allen,  35:^.) 

The  appellant  only  asks  that  he  be  allowed  "to  retail''  liquor 
by  opening  a  bar-room  in  a  hotel.  He  has  no  interest,  so  far  as 
tfie  record  discloses,  in  the  sale  of  it  for  medicinal  or  religiou.s 
purposes.  He  makes  no  such  (juestion.  The  light  lie  asks  can 
not  be  considered  as  fairly  involving  it,  and  the  court  has  neither 
the  inclination  nor  the  right,  in  this  character  of  a  case,  to  go 
out  of  its  way  in  search  of  such  a  question,  or  to  consider  It  at 
the  instance  of  one  who  has  no  right  to  ask  it,  because  it  does  not 
affect  his  rights  and  is  not  involved  in  the  consideration  of  the 
privilege  sought  by  him. 

Judgment  affirmed. 


BARNETT  v.  McCARTV. 

(Filed  December  10,  1887— Not  to.be  reported.) 

Rescission— Fraudulent  warranty— Appellee  sold  to  appellant  a  traot  of 
land  and  executed  to  him  a  title  bond  therefor  in  consideration  of  the  sale 
and  delivery  by  appellant  to  appellee,  of  a  jack.  In  this  action  by  appellant 
to  enforce  the  contract  the  appellee  asked  a  rescission  upon  the  ground  that 
the  appellant  had  warranted  the  jack  to  be  a  sure  breeder,  and  tbi»t  he  would 
serve  mares  readily  without  a  jennet  to  excite  him,  alleging  that  he  had  re- 
turned the  jack  to  appellant.  Held— That  while  the  evidence  is  conflicting 
it  is  sufficient  to  support  a  judgment  rescinding  the  contract. 

McHenry  &  Hill  and  W.  F.  Gregory  for  appellant. 

W.  T.  Ellis  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

We  concur  with  the  views  of  counsel  for  the  appellant  that 
there  is  only  an  issue  of  fact  in  this  case,  and  the  court  below 
having  passed  on  that  question,  we  would  be  reluctant  to  disturb- 
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the  jii(lji:nient,  although  thfi  pleadings  and  proof  present  a  case 
where  the  judgment  must  necessarily  have  been  rendered  by  the 
chancellor  as  the  appellant  could  have  enforced  his  contract  In 
no  other  tribunal.  The  appellant  held  the  bond  of  the  appellee 
for  title  to  a  small  tract  of  land,  the  consideration  for  its  execu- 
tion by  the  appellee  being  the  sale  and  delivery  to  appellant  of 
a  jack  valued  at  $400. 

The  appellee  refusing  to  make  title,  an  action  was  instituted  to 
enforce  the  contract  and  the  defense  was  a  failure  of  considera- 
tion, a  fraudulent  warranty,  and  that  the.  jack  had  been  returned 
by  the  appellee  to  the  appellant.  The  evidence  conduces  to  show 
that  the  jack  waH  worthless,  and  that  the  appellant  knew  it,  and 
furthermore  that  there  was  a  warranty  that  he  was  a  sure  breeder 
and  would  serve  mares  readily  without  having  a  jennet  to  excite 
his  passion.  While  there  is  much  conflict  in  the  testimony  and 
proof  from  many  of  those  whu  bred  to  this  jack  while  the  appellant 
owned  him  of  his  extra  breeding  qualities,  some  of  his  colts  tak- 
ing the  premiums  at  the  best  fairs  in  that  portion  of  the  State, 
still  the  jack  was  evidently  failing  in  his  procreative  powers 
when  sold,  and  that  fac  t  was  doubtless  known  to  the  plainittf. 
He  could  serve  no  mares  after  the  appellee  bought  him,  and 
appellant's  long  and  weary  statement  of  the  history  of  the  trade 
indicates  that  hv  was  attempting  (taking  his  own  view  of  it)  to 
avoid  any  future  responsibility  by  reason  of  the  sale.  We  think 
the  testimony  fully  sustains  the' judgment  rescinding  the  bond 
for  title  and  placing  the  parties  in  statu  quo. 

Judgment  affirmed. 


(UHSON,  &c.  V.  O'BRIEN  &  OTT. 
NORlX)N  V.  SAME. 
COX  V.  SAME. 
"^  JONES  V.  SAME. 

ROBERTSON  v.  SAME. 

RICHRADSON,  &c.  v.  SAMPl 

(Polled  Decemebr  8,  1887— Not  to  be  reported.) 

1.  Street  improveiuents— A  contraot  for  street  improvements  in  the  city  of 
Paducah,  should,  under  the  charter,  have  been  signed  by  the  mayor,  but  its 
validity  is  not  affeoteil  by  his  ftiilure  to  do  so.  the  city  council  having  rati- 
fied the  oontrnot  and  taken  a  bond  for  its  faithful  performance.  Nor  is  it 
material  that  the  contract  is  not  dated,  the  bond  and  the  minutes  of  the 
council  showing  the  true  date.  ;^*^       gjji| 

2.  Same— The  fact  that  there  was  a  discrepancy  between  the  report  of  the 
mayor  and  the  contract  Itself  as  to  when  the  work  was  to  be  completed  Is 
Immaterial,  as  the  ratiflcatiou  by  the  council  of  the  contract  as  presented, 
and  the  full  compliance  by  the  contractor  make  it  binding  on  all. 

3.  Same — The  charter  of  the  city  of  Paducah  provides  for  the  improvement 
of  "the  whole  or  any  part,  not  less  than  one  block,  of  any  street."  In  this 
action  to  enforce  a  lien  for  the  cost  of  street  improvements,  it  appears  that 
the  part  of  the  street  improved  is  equal  in  length  to  two  blocks,  looking  to 
the  average  length  of  blocks  in  the  city,  and  is  intersected  by  streets  recog- 
ni7«d  as  such  by  the  public  for  many  years.  Held— That  the  charter  has 
been  complied  with. 

February  1,  1888—2 
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li.  D.  Husbands,  T.  E.  Moss  and  W.  D.  Greer  for  appellants. 
J.  M.  Bigger,  C.  8.  Marshall  and  J.  W.  Bloomffeld  for  appellees. 
Appeal  from  McCracken  Court  of  Common  Pleas. 
Opinion  of  the  (50urt  by  Chief  Justice  Pryor. 

These  actions  were  consolidated  below,  and  invoive  the  right 
of  the  appellees  to  enforce  a  lien  on  tiie  real  estate  of  I  he  appel- 
lants, bordering  on  Broadway  street,  to  satisfy  tlie  appellees  for 
the  amounts  alleged  to  be  due  by  each  for  certain  improvements 
made  on  Broadway  under  a  contract  with  the  m.iyor  and  city 
council. 

The  claim  is  for  guttering,  grading,  curbing  and  paving  the 
sidewalks  on  that  street. 

The  lots  sought  to  be  subjected  border  on  the  street,  and  no 
question  has  been  made  as  to  the  power  of  the  city  council  to 
pass  ordinances  for  such  improvements,  as  the  power  is  espe- 
ciallv  given  by  sections  76  ana  78  of  the  city  charter,  approved  on 
the  IBth  of  February,  1871. 

Tlie  two  sections  read  as  follows: 

"Section  76.  The  common  council  [now  council]  of  the  city  of 
Paducah  shall  have  power  to  pass  ordinances  to  require  the' im- 
provement of  streets  and  alleys,  »  »  »  either  by  errading  and 
paving  or  by  grading,  paving  and  macadamizing,  or  graveling,  gut- 
tering, curbing  and  paving  or  planking  of  sidewalks,  any  portion 
thereof,  not  less  in  lengtii  than  one  block,  or  the  wliole  of  any  street 
or  alley  now  established,  or  whicli  hereafter  may  be  established," 
within'  the  limits  of  the  city  of  Paducah,  at  the  cost  of  the  owner 
or  owners  of  tlie  ground  fronting  such  improvement,  and  the  cost 
of  sucli  improvement  to  be  apportioned  according  to  the  number  of 
feet  front  each  may  own  in  front  of  said  improvement,  and  a  lien 
is  hereby  created  on  the  said  ground  for  the  cost  thereof,  all  of 
which  improvement,  when  required  to  be  made,  the  *  *  *  council 
shall  order  done  by  the  passage  of  an  ordinance  for  that  purpose, 
wiiich  ordinance  shall  fully  declare  and  prescribe  tlie  kind  and  ex- 
tent of  improvement  to  be  made;  that  said  council  may,  in  their 
discretion  *  *  *  require,  by  ordinance,  the  improvement  of  any 
street  or  alley,  simply  by  grading  or  graveling,  or  said  council  may 
require,  in  the  first  instance,  by  ordinance,  tlie  whole  of  any  stree't 
to  be  improved  by  grading,  graveling,  guttering,curbing  and  pav- 
ing *  *  *  the  sidewalks,  the  whoie  or  any  pari,  not  less  tlian  one 
block,  of  any  street.     »    »    * 

"Section  78.  That  upon  the  passage  of  any  ordinance  requir- 
ing the  improvement  of  streets  or  alleys,  or  parts  thereof,  * 
*  *  it  shall  he  the  duty  of  the  mayor  of  said  city  to  enter  into 
»  contract  with  any  person  or  persons  offering  or  agreeing  to 
do  the  work  required  to  be  done  by  such  ordinance,  upon  the 
best  and  most  advantageous  terms  for  the  property  owners;  and 
the  better  to  enable  him  to  do  this,  he  shall  advertise  the  letting 
of  said  work,  in  some  newspaper,  published  in  said  city,  for  at 
least  ten  days,  for  sealed  proposals  for  the  doing  of  said  work, 
and  report  sucli  contract  in  writing,  as  he  may  be  able  to  effect, 
to  the  council  of  the  city  of  Paducah  for  their  acceptance  or  re- 
jection; that  all  contracts  thus  made  with  the  mayor  and  the 
person  or  persons  proposing  to  do  the  work  shall  not"  be  binding 
until  ratified  by  the  council,  and  said  council  shall  require  of 
such  contractor  or  contractors  bond,  with  good  security,  to  be 
approved  by   the   common   council,  conditioned   for   the   faithful 
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performance  of  said  contract.  It  is  further  provided  that  said 
work  contracted  to  be  done  shall  be  performed  under  the  super- 
vision of  the  mayor  and  city  engineer,  and  subject  to  the  accept- 
ance of  said  council;  and  it  shall  be  the  duty  of  said  city  en- 
gineer to  make  out  and  report  to  the  common  council  complete 
and  accurate  estimates  and  apportionments  of  the  cost  of  said 
work  and  improvements  against  the  owners  of  the  property  liable 
to  pay  same,  designating  each  one's  respective  liability/* 

By  section  79  of  the  charter  the  liability  of  the  owners  of  the 
property  becomes  fixed  when  the  contract  is  complied  with,  the 
listimate  and  apportionment  made,  and  the  work  received  by 
resolution  or  order  of  the  council.  Section  80  gives  the  remedy 
in  equity  to  enforce  the  lien. 

It  IS  denied  by  these  lot  owners,  first,  that  any  contract  was 
made  by  the  mayor  and  the  appellees;  second,  they  say  there  was 
no  block  or  city  district  adjacent  or  bordering  on  this  property; 
that  the  territory  embracing  it  constituted  no  block  or  part  of  a 
block,  and  that  "the  entire  street  must  be  improved  under  section 
76  of  the  ciiartpr  in  such  a  case  in  order  to  make  the  property 
adjacent  liable  for  the  improvement  made;  third,  that  another 
and  prior  contract  had  been  made  with  some  one  else  for  less 
money  to  perform  the  same  work. 

The  charter  provides  that  it  sliall  be  the  duty  of  the  mayor  to 
enter  into  a  contract  witii  tiiose  agreeing  to  do  the  work  on  the 
most  advantageous  terms  for  the  city,  subject  to  be  ratified  by 
the  council,  and  when  ratified  the  council  shall  require  bond 
with  good  secuirty  for  the  performance  of  his  undertaking. 

The  mayor  in  this  case  reported  to  the  council  that  he  had  ad- 
vertised for  bids  and  accepting  that  of  tiie  appellees  had  awarded 
them  the  contract,  and  in  this  report  is  embodied  the  plans  and 
specifications  for  the  work,  and  accompanying  it  the  contract 
made  with  the  appellees. 

The  action  of  the  mayor  was  ratified  and  the  sureties  offered 
were  approved,  this  bond  dated  15th  of  Octoi)er,  1888.  The  report 
of  the  mayor  was  made  on  the  same  day,  the  15Ch  of  October, 
1883,  and  the  contract  was  dated  the  —  day  of  October,  1883.  It 
is  manifest  that  these  transactions  occurred  at  the  time  they 
bear  date,  and  the  fact  that  the  date  of  tlie  contract  is  blank 
affords  no  argument  against  such  a  conclusion.  Resides,  all  this 
appears  from  the  minutes  of  the  council,  that  body  having  pos- 
session of  the  bond  and  the  contract.  It  was  not  necessary  to 
spread  the.  bond  at  large  on  the  record  books  of  the  council,  and 
the  fact  that  they  approved  the  sureties  shows  that  a  bond 
was  executed,  andwitli  that  bond  in  the  possession  of  the  obligee 
nr  the  council,  it  seems  to  us  there  is  no  room  to  question  the 
validity  of  the  action  on  the  part  of  tlie  municipal  government. 
A  contract  was  entered  into  between  the  city  of  Paducah  and 
these  appellees  to  perform  this  work,  with  specifications  and 
plans  approved  by  the  legislature  of  the  municipality,  but  for 
the  reason  that  tlie  name  of  the  mayor  is  not  signed  to  the  con- 
tract it  is  insisted  the  contract  is  not  binding.  While  the  proper 
mode  may  have  been  for  the  mayor  of  the  city,  as  such,  to  have 
signed  his  name  to  the  agreement,  yet  its  validity  is  not  affected 
by  the  failure  to  do  so  where  the  real  contracting  party,  the  city 
of  Paducah,  is  the  party  of  the  first  part,  and  its  mayor  says,  by 
his  written  report,  that  he  awarded  tire  contract  to  them  and 
gives  the  specifications  embodied  in  it. 

It  is  the  agent  entering  into  the  contract  for  the  principal  and 
enclosing  it  to  the   principal  for  his  approval.     The  party  to  ap- 

f^rove  it  was  the  city  legislature,  the  body  that  must  at  last  rat- 
fy  what  it  has,  in  effect,  directed   to  be  done.     They  did  ratify 
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it,  and  took  a  bond  for  its  faithful  performance.  It  is  said,  how- 
ever, tiiat,  by  the  report  of  the  mayor,  the  work  was  to  have  been 
completed  in  forty-five  days,  and  by  the  terms  of  the  contract 
the  appellees  had  from  the  15th  day  of  October,  1883,  until  the  1st 
of  April  following  to  complete  it.  This  was  a  mere  inadvertance 
on  the  part  of  the  mayor,  or,  if  not,  the  ratification  of  the  con- 
tract as  presented,  its  acceptance  by  the  council  and  the  full 
compliance  by  the  contractor  makes  it  bindinji:  on  all.  The 
papers  exhibited  correct  the  discrepancy.  Now  should  such  an 
omission  or  conflict  invalidate  any  contract  where  both  parties 
have  acted  under  it  as  made,  and  the  rights  of  no  one  is  affected 
by  it.  It  was  read  to  the  council,  and  that  body,  as  well  as  the 
mayor,  understood  its  contents.  It  was  the  contract  entered  into 
between  tlie  parties  on  tlie  loth  of  October,  188H.  While  this* 
power  to  impose. the  burden  on  the  citizen  must  be  exercised  in 
strict  conforn  ity  to  the  terms  of  the  grant,  it  has  never  been 
held  that  such  a  technical  objection,  as  is  made  in  this  case, 
would  destroy  or  b«^  fatal  to  its  exercise  for  the  reason  there  Jias 
beem  no  substantial  deinirture  from  tlie  letter  or  spirit  of  the 
grant. 

As  to  the  remaining  question  necessary  to  be  considered,  if  it 
be  conceded  that  the  charter  permits  tlie  improvement  of  any 
part  of  a  street  equal  in  length  to  one  block,  then  it  is  apparent 
from  tlie  testimony  that  the  distance  on  each  side  of  Broadway 
street,  from  Churchill  Avenue  to  the  railroad,  or  to  Enders 
Avenue,  is  ecjual  to  two  bloci<s..  Some  of  the  blocks  in  tiie  city 
are  a  much  greater  dislance  in  length  than  others,  but  looking  to 
the  average,  and  there  is  at  least  two  blocks  from  the  beginning? 
of  this  improvement  to  its  terminus.  The  length  is  nearly  90O 
feet. 

The  definition  of  block  is  not  given  bv  the  charter,  and 
whether,  in  the  sense  used,  a  block  is  constituted  by  having  a 
street  on  each  side,  as  a  square  surrounded  by.streets,' or  that  the 
improvement  is  not  to  be  less  in  length  than*  that  of  the  average 
block,  still,  in  either  event,  the  charter  has  been   complied  with. 

The  recorded  map  of  the  city,  as  the  proof  shows,  makes 
Mocquot  and  Knders  Avenue.  !)oth  public  streets,  and  they  have 
been  recognized  by  tlie  public  as  streets  for  many  years.  The 
map  made  by  the  city  enginec  r.  which  we  assume  is  a  correct 
copy  of  the  recorded  plat,  or  at  least  of  the  streets  and  alleys  in 
the  locality  of  the  improvement,  also  shows  that  thpse  stVeetR 
exist;  and,  while  no  formal  acceptance  by  the  city  is  shown,  and 
some  obstruction  and  non-user  i>f  these  streets  appear,  by  the 
defense,  yet  this  subdivision  of  the  territorial  boundary  has  been 
and  is  now  recognized  by  the  city  authorities,  and  when  looking 
to  the  question  of  taxation  for  tlie  purpose  alone  of  making  this 
improvement,  the  chancellor  will  not  stop  to  inquire  as  to  the 
rights  of  the  original  owner  of  the  land  composing  either  street, 
as  against  the  city,  or  the  lot  owners  bordering  on  them,  but  will 
look  to  this  subdivision,  recognized  as  such  by  the  city  for  years, 
in  determining  the  question  as  to  the  equality  and  uniformity  of 
the  burden,  and  in  doing  so  we  find  it  approximates  as  near 
equality  in  the  burden  as  can  well  exist  between  the  exercise  of 
this  sovereign  power,  and  the  citizen  to  be  affected  by  it.  Lots 
have  been  sold,  calling  (pr  each  of  these  fltreets,  and  Hopkins 
states  that  the  map  made  by  Harrington  in  1877  has  been  used 
and  recognized  by  all  the  city  authorities  and  the  people,  and  is 
an  accurate  representation  of  the  streets  and  alleys  within  the 
city  boundary.  Besides,  the  witness  states,  that  he  has  known 
Enders  avenue  since  1867,  and  Mocquot  street  for  ten  years,  and 
they  have  been  recognized  as  streets  all  that  perioci;  and  not 
only  so,  the  oity  in   making   other   trnpravements,  has  assumed 
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fsontrol  of  them,  and  the  intersection  of  both  was  paid  for  by  the 
«ity  in  making  improvements  on  other  streets.  Such  a  subdivis- 
ion, recognized  by  the  city,  not  only  in  making  this  improvement, 
but  prior  thereto,  leaves  no  room  to  question  the  right,  as  well 
as  power  of  tlie  council,  to  order  the  improvement.  The  im- 
provement may  extend  some  distance  further,  a  few  feet,  on  the 
one  side  of  the  street  than  the  other,  hut  this  does  not  affect  the 
appellees. 

With  tliese  two  streets  recognized  as  such,  it  settles  the  ques- 
tion as  to  the  block  or  blocks  bordering  on  the  improvement. 

That  a  prior  ordinance  had  been  passed,  under  which  some  one 
else  had  entered  into  a  contract  to  do  the  work  for  less  money, 
constitutes  no  defense.  That  ordinance  had  been  repealed,  and  if 
not  the  failure  of  the  city  to  abide  its  contract  under  it  is  with 
the  party  to  the  contract  who  has  sustained  dnniages  by  its 
breach;  and,  besides,  reasons  deemed  sufflcient  by  tlie  city  coun- 
cil existed  why  that  contract  should  not  be  carried  out.  There 
is  nothing  in  this  case  of  wliich  the  appellants  can  complain.  No 
rule  of  eciuality  has   been   violated   nor  injustice  shown   the  tax- 

f>ayer,  and  the  council   have   kept  within    the   boundary  of  legir- 
mate,  municipal    legislation    authorized    by    its   charter.      Other 
•questions  have  been  made  not  necessary  to  [)e  considered. 
The  judgment  in  each  case  is  atllrmed. 


STAPLETON  v.  COIVIMONWEAI.TH. 

(Filed  December  10,  1887— Not  to  be  reported.) 

?plf-defenpe— \o  necessity  or  Apparent  necessify  existed  for  the  accused 
-«ctiii{;  in  self-dffensH,  nnd,  therefore,  he  can  not  coiuplain  of  an  error  in  an 
instruction  upon  that  subject. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Owsley  dircuit  (U)urt. 

Opinion  of  tl)e  court  by  Cliief  Justice  Pryor. 

This  record  shows  the  accused  guilty  of  eitiier  murder  or  man- 
slaughtrr,  and  there  is  nothing  contained  in  tlie  facts  that  would 
authorize  an  accpiittal  on  the  ground  of  self-defense.  The  ac- 
cused, in  an  intoxicated  condilion,  voluntarily  undertook  to 
wrestle  with  the  man  he  killed,  and  because  he  was  thrown  to 
the  ground  by  his  friend  l)ecame  angry  with  him,  and  in  a  few 
moments  after  took  his  life.  The  necessity,  or  apparent  neces- 
-sity,  for  acting  in  s<^lf-defense  at  no  time  existed,  but  the  defend- 
ant, maddened  by  the  whisky  he  had  drunk,  and  in  that  condi- 
tion, with  his  passion  subordinated  to  his  judgment,  and  morti- 
fied at  the  result  of  the  wrestling  that  he  had  caused  by  seizing 
his  friend  and  attempting  to  throw  him,  sliot  the  latter,  causing 
his  death  in  a  short  time.  He  appeared  at  the  house  of  bis 
neighbor  on  the  Sabbath  day,  with  the  weapen  of  death  in  his 
pocket,  full  of  whisky,  and  by  his  own  conduct  on  that  occasion 
merited  the  punishment  awarded  him  by  the  verdict  of  the  jury. 
I^hat  he  retired  back  of  the  house,  and  while  there,  the  fact  that 
his  anger  momentarily  passed  away  with  the  expression  made  by 
liim  that  he  had  nothing  against  the  deceased,  did  not  mitigate 
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or  lessen  his  offense.  He  left  this  position  that  he  had  sought 
and  enterc»d  the  house  where  the  deceased  was  with  pistol  in 
hand,  and  the  latter  liad  the  right  to  believe  that  he  would  be 
assaulted  with  it  by  the  accused;  and  tlie  readiness  with  which 
he  handled  it,  when  he  shot;tlie  unfortunate  man,  evidenced  his 
plain  purpose.  The  deceased  was  the  party  acting  on  the  defen- 
sive, and  wlien  he  saw  the  accused  entering  the  door  with  the 
pistol  in  hand,  had  reasonable  grounds  to  believe  that  he  was  in 
great  danger,  and  would  have  betjn  justified  in  every  proper  effort 
to  save  his  life,  even  to  taking  the  life  of  his  adversary,  if  nec- 
essary for  that  purpose. 

There  is  no  self-defense  in  this  case,  and  the  instruction  No.  4» 
with  the  qualification,  was  as  favorable  to  the  accused  as  he 
could  ask.  A  verdict  of  acquittal,  while  it  would  have  relieved 
the  accused  fiom  punishment,  would  have  been  palpably  against 
the  testimony. 

Judgment  of  conviction  is  attirmed. 


VAUGHAN  V.  COMMONWEALTH. 

(Filed  December  18,  1887.) 

Dying  declarations— Tn  oiipop  of  homicide  the  statements  of  the  deceased  aft 
to  the  killinflrnre  not  admisslMe  in  evidence  h8  hisd^rini;  declarations,  unless 
it  appears  that  they  were  made  under  a  sense  of  impending  death.  Some- 
thing more  must  appear  than  n  niere  ]>elief  upon  the  part  of  the  deceased 
that  he  would  ultimately  die  from  his  injuries. 

In  this  case  the  statement  of  the  deceased  that  "he  believed  he  would  hav(» 
to  die,"  was  nothing?  more  than  the  expression  of  an  opinion  that  the  wound 
he  had  received  would  ultimately  cause  his  death,  and  was  not  sufficient  ta 
make  his  statements  as  to  the  killinf<  competent  evidence. 

Walter  S.  Hark  ins  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted  in  the  Floyd  Circuit  Court  for  the 
murder  of  Robert  Stephens.  His  trial  resulted  in  his  conviction 
of  the  crime  of  manslaughter.  His  motion  for  a  now  trial  havings 
been  overruled,  he  has  appealed  to  this  court. 

Richard  Ward  was  the  only  witness  for  the  Commonwealth  that 
saw  the  ditflculty  between  the  appellant  and  Robert  Stephens. 

This  witness  states  that  he  and  Robert  Stephens,  on  Sunday 
morning,  were  on  their  way  to  church;  that  they  had  left  the 
public  road,  and  were  walking  along  k  small  pathway  which  lead 
near  the  house  of  the  appellant;  that  this  pathway  was  just  out- 
side of  the  fence  which  enclosed  the  appellant's  premises;  that 
as  they  were  traveling  along  the  path,  near  the  appellant's  house, 
the  appellant  presented  himself,  with  gun  in  hand,  just  fronting- 
Robert  Stephens;  that  Stephens  asked  appellant  what  he  meant. 
To  this  inquiry  the  appellant  replied,  "you  get  out  of  this  path 
into  the  road;''  that  Stephens  started  to  go  towards  the  road, 
and  had  gone  as  far  as  ten  or  fifteen  steps,  when  the  appellant 
shot  him  in  the  back;  that  Stephens,  as  he  was  w^alking  along^ 
the  path   before    he   met   the   appellant,  and   at   the  time  of  the 
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moeting  and  shooting,  had  a  pistol  in  his  hand,  but  never  at- 
tempted to  use  it,  nor  did  he  make  any  hostile  demonstrations 
towards  the  appellant. 

On  the  other  hand  the  appellant  swears  that  there  had  been  pre- 
vious trouble  between  him  and  Robert  Stephens;  that  Steplien.s 
had  frequently  threatened  to  take  his  life;  that  he  had  previously 
forbidden  Stephens  to  come  on  his  premises;  that  the  path  was 
on  his  premises  and  Stephens  knew  it;  that  lie  saw  Stephens 
from  his  house,  coming  along  the  path,  with  his  pistol  in  hand; 
that  he  took  his  gun  and  went  to  Stephens  for  the  purpose  of  or- 
dering him  off  his  premises;  that,  when  he  got  near,  Stephens 
asked  him  wliat  he  meant;  '*!  told  him  to  go  In  the  road  off  my 
premises;"  that  Stephens  said  "lie  would  not  do  it;"  that  he 
immediately  presented  liis  pistol  and  snapped  it  at  appellant, 
and  mader  another  effort  to  shoot;  that  after  Stephens  snapped 
his  pistol,  but  while  he  was  still  endeavoring  to  shoot,  the  appel- 
lant shot  liim. 

There  was  other  evidence  which  showed  that  the  appellant  and 
Robert  Stephens  were  enemie-;,  and  that  each  had  threatened  the 
life  of  the  other,  but,  according  to  the  evidence,  it  seems  that 
Stephens'  threats  were  direct  and  violent,  while  the  appellant's 
threats  were  generally  conditional,  such  as,  what  he  would  have 
to  do,  or  what  he  would  be  justified  in  doing. 

The  lower  court  permitted  the  Commonwealth  to  prove,  by 
Turner  Bran  ham,  what  purported  to  be  the  dying  declarations  of 
Robert  Stepliens.     His  evidence  is  as  follows: 

"He,  Stephens,  said  that  he  believed  he  would  have  to  die. 
He  said,  'I  thought  I  would  get  away  from  Burin,'  ■'  meaning 
the  appellant,  '  "without  any  trouble.  I  thought  he  was  trying 
to  bluff  me  as  he  had  always  tried  to  do.'  " 

This  evidence  tended  to*  strengthen  the  evidence  of  Richard 
Ward  as  to  what  occurred  at  the  time  of  the  killing,  and  to  throw 
the  blame  upon  tlie  appcjllant  in  the  previous  difficulties  between 
him  and  Robert-  Stephens.  W^e  can  not  say  that  this  evidence 
did  not  influence  the  verdict  of  the  jury.  On  the  contrary,  it  is 
probable  that  it  did  have  weight  in  determining  their  verdict. 
Therefore,  if  the  evidence  was  incompetent,  the  case  must  be 
reversed. 

In  cases  of  homicide,  where  the  death  of  the  deceased  is  the 
subject  of  the  charge,  his  dying  declarations  as  to  the  circum- 
stances of  his  death  are  admissible  in  evidence. 

But  "it  is  essential  to  the  admissibility  of  these  declarations, 
and  is  a  preliminary  fact  to  be  proved  by  tiie  party  offering  them 
In  evidence,  that  they  were  made  under  a  sense  of  impending 
death."  »  »  *  "it  is  the  impression  of  almost  immediate  dissolu- 
tion, and  not  the  rapid  succession  of  death,  in  point  of  fact,  that 
renders  the  testimony  admissible." 

On  the  other  hand,  a  mere  belief  that  he  will  not  recover  from 
his  injuries,  but  that  he  will  ultimately  die  from  them,  is  not 
sufficient  to  admit  his  declarations  in  evidence.  (Greenleaf  on 
Evidence,  volume  1,  section  158.) 

The  language  of  the  deceased  to  the  effect  that  "he  believed  he 
would  have  to  die"  was  nothing  more  than  the  expression  of  an 
opinion  that  the  wound  which  he  had  received  would  ultimately 
cause  his  death. 

We  are  clearly  of  the  opinion  that  this  evidence  was  incompe- 
tent, and  that  its  admission  was  prejudicial  to  the  rights  of  the 
appellant. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  grant  the  appellant  a  new  trial. 
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McGINNIS  V.  PETERS,  TRUSTEE. 

(Filed  December  13,  1887— Not  to  be  reporteil.) 

Sale  of  estates  in  remainder— Parties  to  action— A  testator  devised  certain 
real  estate  to  l3e  lield  in  trust  for  his  daughters  for  life,  and  at  their  death 
to  pass  to  their  children,  and  if  no  children,  t-o  the  surviving  devisees  of 
their  children.  The  estate  of  one  of  the  daughters  becoming  unprofitable, 
she  and  her  husband,  together  with  her  sisters,  who  are  still  living,  and  the 
trustee,  filed  a  petition  in  equity  against  her  infant  children,  who  were 
served  with  process,  asking  a  si\\e  of  the  land  and  a  re  investment  of  the 
proceeds,  which  was  adjudged  by  the  chancellor.  The  purchaser's  exception 
to  the  report  of  sale  having  been  overruled,  he  appeals.  Held— That  such 
proceeding  against  the  iufuut  remaindermen  is  authorized  by  section  491  of 
the  Code,  and  it  was  not  necessary  in  this  case  that  the  children  of  the  sisters 
of  the  life  tenant  should  be  parties  to  the  action. 

Wni.  Carroll  for  ai)i)ellant. 

B.  J.  Peters  for  ai)i)ellee. 

Appeal  from  Henry  Chancery  Court. 

Opinion  of  the  court  l)y  Chief  Justice  Pryor. 

Nathan  Divine  died,  leaving  a  last  will,  by  w^liich  lie  devised 
certain  property  to  his  daujrhters,  to  he  held  for  life,  and  at 
their  death  to  pass  to  their  children,  and  if  no  children,  to  the 
surviving  devisees  or  their  children.  After  the  devise  of  certain 
legacies  the  devisor  directed  his  executor  to  sell  his  land  and  pay 
them,  as  directed  by  tlie  >vill,  and  the  l)alance  of  the  proceeds  to 
be  held  in  trust  for  the  benefit  of  his  daughters,  they  to  l)e  en- 
titled to  the  annual  profits.  Tlie  trustee  was  authorized  to  invest 
in  real  estate,  if  lie  saw  i)roner,  and  this  he  did  for  the  appellee, 
Julia  White,  a  daughter  of  the  testator,  in  the  land  described  in 
the  petition,  she  holding  a  life  estate,  with  reminder  to  her  i^liil- 
dren,  or  to  the  survivors  and  their  children,  if  the  particular 
devis(»e  died  childless.  The  land  in  which  the  investment  was 
made  becoming  unprofitable,  and  in  a  dilapidate(i  condition,  the 
trustee,  B.  J.  Peters,  and  Julia  White  and  her  husband,  together 
with  her  sisters,  who  are  still  living,  Mrs.  Well  and  Mrs.  Owens, 
filed  a  petition  in  ecjuity  against  the  children  of  Mrs.  White,  M'ho 
were  served  with  process,  asking  a  sale  of  the  land  and  a  rein- 
vestment of  the  proceeds. 

The  chancellor,  upon  hearing  proof  as  to  the  condition  of  the 
land,  ordered  a  sale,  and  the  appellants,  becoming  the  purchas- 
ers, excepted  to  the  report  of  sale,  on  the  ground  that  the  title 
was  tlefective,  because,  first,  such  a  procec  ding  is  not  authorized 
by  statute;  and,  secondly,  that  the  life-tenant,  Mrs. White,  might 
yet  die  without  leaving  children,  and  if  her  sisters  should  die 
before  she  did,  leaving  children,  they  would  be  entitled  to  the 
land. 

We  think  section  491  of  the  Code  authorizes  this  proceeding 
against  the  infant  children  of  Mrs.  White.  That  section  auth- 
orizes the  tenant  of  the  particular  freehold  estate  to  bring  the 
action,  and  have  the  property  sold  for  reinvestment,  and  If  the 
remainder  be  contingent  against  the  person  in  being  in  whom  it 
would  have  vested,  if  the  contingency  had  happened  before  the 
beginning  of  the  action. 

In  this  case  Mrs.  White  is  the  life-tenant,  witli  the  title  in  her 
children  in  remainder,  and  if  she  had  died  before  bringing  the 
action  without   children,  her   surviving   sisters   would  then  haVe 
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been  entitled.  They  are  still  before  the  court.  Her  sisters  as 
plaintiffs  and  her  children  as  defendants.  The  land  is  to  be  sold 
and  the  proceeds  reinvested. 

The  chancellor  has  made  no  disposition  of  the  proceeds,  but 
holds  them  or  the  notes  of  the  purchasers.  The  title  becomes 
perfect  on  the  confirmation  of  the  sale,  and  th'3  purchasers  must 
pay  the  money.  The  chancellor  and  not  the  purchasers  will  look 
to  the  investment. 

The  judgment  below  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


KELLY  V.  DAVIS. 
(Filed  June  2,  1886.) 

1.  Where  one  fails  to  deliver  posEession  of  a  farm  which  he  has  contracted  to 
l%nt  of  another,  the  disappointed  party  is  not  in  every  instance  limited  to  the 
difference  between  the  rental  value  and  the  agreed  price,  but  may  allege, 
and  recover  dDma^es  for,  such  special  injuries  as  legitimately  and  directly 
orise  out  of  the  breach,  such  as  expenses  incurred  in  preparing  to  remove 
to  the  premises;  but  profits  which  might  have  been  made  are  too  remote  to 
be  recovered. 

a.  Verdict  tested  by  instructions— A  party  can  not  assail  a  verdict  against 
him  as  contrary  to  law  if  it  is  justified  by  the  instructions  given  to  the  jury 
«s  the  law;  he  must  assail  the  instructions. 

Carroll  &  Barbour  and  W.  P.  Thorne  for  appellant. 

B.  S.  Bobbins  and  A.  H.  Pollard  for  appellee. 

Appeal  from  Henry  Circuit  (-ourt. 

Opinion  of  the  court  by  Presiding  Judge  Bowden. 

The  appellee  recovered  a  judgment  against  the  appellant  for 
1^250  on  account  of  her  failure  to  deliver  possession  of  a  farm 
which  she  had  contracted  to  rent  to  him  for  one  year. 

The  court  instructed  the  jury  that  the  only  damages  they  could 
find  for  the  plaintiff  was  the  difference  between  the  price' agreed 
upon  and  its  rental  value,  but  that  in  any  event  the  plaintin  was 
entitled  to  nominal  damages. 

There  was  no  evidence  from  which  it  could  have  been  inferred 
that  the  rental  value  was  any  greater  than  the  agreed  price.  Therp 
was  no  support,  whatever,  for  the  verdict  within  the  restriction 
of  the  rule  given  by  the  court  to  the  jury.  The  instruction  given 
•constituted  the  law  of  that  case.  It  precluded  counsel  from 
asserting  that  a  different  measure  of  damages  should  be  applied, 
and  it  made  it  unnecessary,  if  not  indecorous,  for  the  appellant's 
counsel  to  argue  that  she  would  not  be  liable  for  more  than  nom- 
inal damages  or  any  other  rule  that  might  be  laid  down.  That 
was  a  cjuestion  not  before  the  jury,  and  which  they  had  no  right 
to  consider.  A  party  can  not  assail  a  verdict  as  contrary  to  law. 
If  it  is  justified  by  the  instruction  given  to  the  jury  as" the  law. 
He  must  assail  the  instruction  as  the  author  of  his  calamity.  The 
Jury  have  no  right  to  disregard  instructions  and  base  their  verdict 
on  considerations   which    the   parties   had    no  right  to  argue.     It 
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leaves  them  without  remedy.  It  would  ie  mere  nonsense  to  com- 
plain that  the  instruction  is  erroneous,  when  it  is  manifest  that 
the  Jury  utterly  disregarded  it.  Notliing  could  have  been  more 
harmless.  The  question  would  always  be  whether  the  verdict  is 
according  to  law,  conceding  that  the  instruction  is  not,  but  this, 
by  a  well  settled  rule,  is  never  the  question. 

In  this  case  it  seems  clear  that  the  verdict  was  flagrantly 
wrong,  if  it  is  to  be  tested  by  the  law  as  given  by  the  court.  That 
it  must  be  so  tested  we  have  no  doubt. 

It  may  be  also  true  that  the  instruction  was  erroneous,  and  it 
may  be  that  matters  were  stricken  from  the  petition  tiiat  should 
have  remained  in  it.  But  if  that  is  so,  it  furnishes  no  reason  why 
the  jury,  in  their  private  consultation,  should  be  permitted  to 
restore  the  stricken  matter  or  to  correct  the  errcmeous  instruction, 
and  then  decide  the  case  on  issues  tliat  had  not  been  tried.  We 
do  not  mean  to  say  that  the  court  erred  in  regard  to  either  of 
these  matters,  as  neither  is  before  us.  The  instruction  clearly 
lays  down  the  general  rule.  It  seems,  however,  that  the  disap- 
pointed party  is  not  in  every  case  limited  to  tlie  difference  be- 
tween tlie  rental  value  and  the  agreed  price,  but  may  allege,  and 
recover  damages  for,  such  special  injuries  as  legitimately  and 
directly  arose  out  of  the  brc^^ch — such  as  expenses  incurred  in 
preparing  to  remove  to  the  premises.  (Giles  v.  O'Toole,  4  Barb., 
261;  Williams  v.  Oliphant,  3  Ind.,  271;  Yeager  &  German  v. 
Weaver,  46  Pa.  St.,  425;  Cilley  v.  Hawkins,  48  111.,  309;  Adair  v. 
Boyle,  2<)  Iowa,  238.)  And  in  the  last  case  it  was  held  that  there 
could  be  special  recovery  for  time  lost  in  seeking  another  place 
or  other  employment,  where  it  is  done  diligently,  and  there  is  a 
similar  view  taken  in  Newbrough  v.  Granger,  8  Grattan,  16,  but 
this  is  conceded  to  be  quite  near  tlie  line  which  divides  proxi- 
mate from  remote  and  consequential  damages.  But  all  the  casen 
agree  that  profits  which  might  have  been  made  are  clearly  beyond 
the  line. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  s(»t  aside  the  verdict  and  judgment  and  to  grant  i.... 
appellant  a  new  trial. 
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SUPERIOR  COURT  ABSTRACTS. 


KENTUCKY  CENTRAL  RAILROAD  c6.  v.  HIGGINS. 

Filed  December  7,  1887.    Appeal  from  Harrison  Circuit  Court.    Opinion   of 
the  court  by  Presiding  Judire  Bowden,  reversing. 

1.  Appeal— Bond  for  costs— A  corporation,  which  was  a  defendant  in  the- 
lower  court  and  asked  for  no  judgment  except  such  costs  as  a  defendant  Is 
entitled  to,  is  not  required  to  execute  a  bond  for  costs  in  order  to  proseoiit» 
an  appeal  to  reverse  the  judgment  obtained  against  it. 

2.  Landlord  and  tenant— The  fact  that  a  landlord,  in  adjusting  the  rent 
with  his  tenant,  deducted  the  value  of  growing  grass  destroyed  by  a  railroaci 
company,  does  not  give  him  a  cause  of  action  to  recover  damages  for  its  de- 
struction, the  growing  grass  being  the  property  of  the  tenant. 

L.  M.  Martin  for  appellant:  A.  H.  Ward  for  appellee. 

MILLER,  &o.  V.  NATIONAL  BANK  OF  LAXCASTKR. 

Filed  December  7,  1887.      Appeal  from  Boyle  Circuit  Court.     Opinion  ol  the- 
court  by  Presiding  Judge  Bowden,  aflSrming. 

1.  Ejectment— Mesne  profits— A  successful  plaintiff  in  ejeorment  is  entitled' 
to  recover,  in  a  subsequent  action,  rents  and  profits  accruing  after  the  com- 
mencement of  the  action  in  ejectment,  if  there  was  no  prayer  in  that  action 
for  such  a  recovery. 

A  prayer  for  damages  "for  being  unlawfully  kept  out  of  possession  and  for- 
all  relief,  general  and  .special,  to  which  plaintiff  may  be  entitled,"  is  not  a~ 
prayer  for  th6  recovery  of  rents  and  profits  accruing  after  the  commencement 
of  the  action. 

2.  Same— Attorneys'  fees— A  successful  plaintiff  in  ejectment  is  nok  en- 
titled to  attorneys'  fees  paid  by  him  in  such  action. 

W.  O.  Bradley,  John  W.  Yerkes  and  S.  M.  Burdett  for  appellants;  Ander- 
son &  Herndon  and  R.  P.  Jacobs  for  appellee. 

HOTOPP  V.  HOTOPP,  &c. 

Filed  December   7,  1887.    Appeal   from   Louisville   Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Ward,  affirming. 

Insurance— Assignment  of  policy— A  policy  of  insurance  can  not  be  taken. 
out  by  one  having  no  interest  in  the  life  of  the  person  insured,  nor,  if  taken 
.in  the  name  of  the  insured,  can  it  be  afterward  transferred  or  assigned  to 
any  one  who  has  not  an  insurable  interest. 

A  member  of  the  order  of  the  "Knights  of  the  Golden  Rule"  assigned  bis. 
certificate  of  membership,  which  was  payable  to  his  daughter,  to  appellant* 
his  sister-in-law,  or  had  a  new  certificate  issued  naming  her  as  beneficiary^ 
''in  consideration  of  her  furnishing  a  home  and  necessaries  and  other  com- 
forts." In  this  action  by  appellant  to  recover  upon  the  certificate,  the  in- 
sured having  died,  Held— That  as  the  appellant  had  no  insurable  interest 
in  the  life  of  her  brother-in-law,  the  assignment  was  void. 

It  is  suggested  that  if  the  case  had  been  argued  upon  that  ground,  th» 
court  would  be  inclined  to  hold  that  the  member  would  have  had  no  power^ 
by  assignment,  with  or  without  the  consent  of  the  lodge,  to  diveit  the  ben- 
eficiary fund  from  his  family. 

M.  A.  &  D.  A.  Sachs  for  appellant;  E.  E.  McKay  for  appellees. 
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HODGE,  &o.  V.  QUIRY. 

Filed  December  7,  1887.     Appeal  from  Crittenden    Circuit  Court.     Opinion 

of  the  court  by  Presiding  Judf^e  Bowden,  affirming. 

1.  Receivers— It  is  the  duty  of  a  receiver  of  court  to  dispose  of  funds  in  bis 
liands  as  ordered,  and  It  is  not  his  province  to  intervene  and  dispute  the 
propriety  of  the  order. 

3.  Same— A  receiver  is  not  liabio  for  interest  on  funds  in  his  hands,  unless 
lie  has  refused  to  pay  when  ordered,  or  has  been  ordered  to  make  interest, 
<ir  has  made  it. 

In  this  case,  the  receiver  having  used  the  money  in  his  hands,  he  may 
properly  be  charged  with  interest  as  the  price  of  the  use. 

3.  Same ~ A  judicial  sale  of  land  was  set  aside  and  the  money  paid  by  the 
uarchaser  to  the  oonimlssiouer  ordered  to  be  repaid  to  him,  but  not  until 
4be  further  order  of  the  court,  the  delay  being  manifestly  in  view  of  an  ap- 
peal which  was  prosecuted.  On  the  next  day  after  this  order  the  commis- 
sioner was  ordered  to  give  bond  as  ivceiver  to  secure,  manifestly,  the  payment 
of  this  money,  but  time  having  been  given  until  the  next  term,  the  bond 
aued  on  was  then  executed.  The  l>ond  stipulates  that  the  principal  *'wiU 
perform  all  duties  imposed  on  him  by  law  and  the  order  of  the  court,  not  in 
oouflict  with  the  orders  heretofore  made  in  the  above  action  directing  him 
to  pay  out  money,  and  will  pay  to  the  persons  entitled  lo  the  same  any 
money  as  ordered  by  the  court."  Held— That  this  bond  was  intended  to 
secure  the  payment  of  money  theretofore  received  and  not  paid  out  under 
order  of  court,  for  which  the  surety  is  liable. 

James  &  Cissell  for  appellants;  W.  P.  D.  Bush  for  appellee. 

SMITH'S  ADM'R  v.  SMITH. 

Filed  December  7,  1887.     Appeal  from   Grayson   Circuit  Court.    Opinion   of 

the  court  by  Judge  Ward,  reversing. 

1.  Fraudulent  transfer— Those  claiming  as  volunteers  under  a  fraudulent 
l^^rantor  are  as  much  estopped  by  the  deed  or  transfer  as  the  grantor  himself 
^would  be. 

In  this  contest  between  the  administrator  and  the  widow  of  an  intestate 
over  the  proceeds  of  a  note  executed  to  the  wife  in  the  husband's  lifetime,  it 
is  immaterial  whether  the  intestate  permitted  the  note  to  be  made  to  his 
wife,  to  defraud  his  creditors,  or  whether  he  was  indebted  to  her  in  that 
amount,  as  in  either  event  the  transaction  is  conclusive  against  the  admin- 
istrator repre.senting  the  heirs  only. 

3.  Tender— The  defendant  admitted  in  her  answer  that  plaintiflf  was  entitled 
to  judgment  for  a  cert^iin  amount-,  and  tendered  the  sum  to  platntifi  and 
f)aid  it  into  court,  but  upon  plaintiff's  refusal  to  accept  it  in  satisfaction  of 
Che  demand  sued  on  withdrew  the  money  from  court.  Held— That  the  with- 
drawal of  the  money  from  the  possessi(»n  of  the  court  was  a  waiver  of  the 
tender  or  offer  of  compromise,  if  it  was  such,  and  plaintiff  is  entitled  to 
judgment  for  the  amount  admitted  to  be  due  and  costs.  It  is  not  sufficient 
that  the  judgment  recites  "that  plaintiff  is  adjudged  to  accept  the  $25  ten- 
dered as  the  balance  in  the  hands  of  defendant,"  the  amount  tendered  hav- 
ing been  withdrawn. 

J.  C.  Graham  for  appellant;  J.  S.  Wortham  for  appellee. 

KVANSVILLE,  CAIRO  &  MEMPHIS  PACKET  CO.  v.  REHKOPH. 

Filetl  December  7,  1887.     Appeal  from   McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Ward,  affirming. 

Carriers— Act  of  God— Appellee  sued  appellant  to  recover  the  value  of  a 
^nggy,  sample  trunks  and  contents,  which  he  placed  on  board  one  of  appel- 
lant's steamers  to  ship  from  Paducah  to  Smithland.  The  defense  was  that 
the  property  was  lost  by  "act  of  God,"  in  that  it  was  blown  ofi  the  boat  by 
a  violent  and  unusual  wind.  The  evidence  is  conflicting  as  to  whether  the 
^wind  was  more  violent  than  may  \ye  expected  in  the  ordinary  course  of  na- 
ture, and  is  not  conclusive  that  the  means  adopted  for  the  security  of  the 
•fiuggy  and  contents  were  such  as  to  protect  it  against  the  ordinary  perils  of 
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the  voyage.    Held— That  in  this  state  of  case  these  questions  were  properly 
submitted  to  the  jury. 
Husbands  &  Husbands  for  appellant;  J.  W.  Bloomfield  for  appellee. 

ROBBERTS  &  CO.  v.  NICKLIES. 

STUCKY  V.  SAME. 

Filed  December  7,  18*>7.     Appeal   from   Louisville   Law  and   Equity  Conr^^ 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  AssignuK-nts  for  benefit  of  creditors -When  a  debtor  is  confe.«;sedly  in- 
solvent  and  has  made  an  assignment,  conveying  all  his  property  to  an  as- 
signee in  trust  for  the  payment  of  his  debts,  one  creditor  will  not  be  allowed 
by  an  attachment  to  seize  the  trust  goods,  and  tljereby  acquire  a  preference 
over  all  other  creditors,  upon  the  ground  that  the  debtor  and  assignee  ar» 
acting  fraudulently.  Tlie  ohancellur  will,  when  called  upon,  take  control 
of  the  trust  estate  and  see  that  it  is  properly  administered  for  the  benefit  of 
all  the  creditors. 

a.  Frnudulent'conveyances— A  fraudulent  grantor  can  not  be  allowed  to 
attack  his  own  deed,  and  his  administrator  is  in  no  better  condition  than  he 
was. 

8.  Appoiils— Presumptions— The  record  in  another  suit  having  been  reaA 
in  evidence  upon  the  trial  of  this  case,  and  nothing  of  that  record,  except 
the  petition,  appearing  in  this,  it  must  be  assumed  that  the  evidence 
afforded  by  that,  suit  sustains  the  judgment. 

Abbott  &  Rutledge  for  appellants;  Bacon  &  Stites  for  appellee. 

KING  V.  MIZE  &  ROGERS. 

Filed  December  7,  1887.    Appeal   from   Madison   Court   of   Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Partnership— M.  and  K.,  partners  under  the  firm  name  of  M.  &  Co., 
dissolved  partnership,  M.  becoming  the  owner  of  the  firm's  assets  and  agree- 
ing to  pay  K.,  two  years  thereafter,  a  certain  sum,  with  Interest.  On  the 
same  day  that  the  agreement  for  the  dissolution  took  (fTeet  M.  and  R.  foimed 
a  partnership,  M.  agrciing,  in  consideration  of  $1,600,  to  let  R.  have  one- 
half  interest  in  the  stock  of  goods  formerly  owned  by  M.  &  Co.  This  amount 
was  paid  by  R.  to  M.  the  day  before  the  partnership  was  formed.  K.  now 
seeks  to  recover  of  the  firm  of  M.  &  R.  the  amount  which,  upon  the  disso- 
lution of  the  firm  of  M.  &  Co.,  M.  agreed  to  pay  K.  Held— That  the  fact 
that  the  $1,500  was  paid  by  R.  to  M.  before  their  partnership  agreement  was 
entennl  into  and  before  the  dLssolution  of  the  firm  of  M.  &;  Co.  took  effect 
did  noc  operate  to  make  R.  a  partner  with  M.  in  the  latter's  purchase  of 
K.'s  interest,  as  it  may  fairly  be  inferred  that  the  $1,500  was  paid  in  advance 
to  enable  M.  to  adjust  his  matters  with  K.  preparatory  to  the  formation  of 
the  new  partnership. 

a.  Act  of  1866— An  agreement  entered  into  between  M.  and  R.  dissolTinie 
their  partnership,  whereby  M.  simply  surrendered  to  R.  the  firm  property 
for  the  purpose  of  settling  the  firm  business,  did  not  operate  as  an  involnn* 
tary  assignment  under  the  act  of  1856. 

3.  Upon  the  dissolution  of  partnership  and  the  departure  of  one  of  lli» 
partners  from  the  State  the  other  partner  had  the  right,  and  it  was  his  dnty^ 
to  settle  the  partnership  affairs. 

W.  B.  Smith  and  John  Bennett  for  appellant ;  T.  J.  Scott  for  appellees. 

DODSON  V.  SCOTT. 

Filed  December  7,  1887.    Appeal  from  Franklin  Circuit  Court.    Opinion  off 

the  court  by  Judge  Barbour,  affl ruing. 

1.  Appeals— Reversible  error— There  can  be  no  reversal  for  an  error  in  re« 
fusing  to  allow  a  witness  to  answer  a  particular  question  propounded  to- 
biro,  unless  it  appears  from  the  bill  of  exceptions  what  answer  was  expected 
from  the  witness. 
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a.  A  motion  for  new  trial  upon  the  ground  of  newly- discovered  evidence 
must  be  sustained  by  affidavit,  as  required  by  section  347,  Civil  Code. 
Ira  Julian  and  Frank  Chinn  for  appellant  f  A.  Duvall  for  appellee. 

SMITHSON'S  ADM'R  v.  BAKER. 

Filed  December  7,  1887.    Appeal   from   Fayette   Court  of   Common   Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  overruling  motion  for  appeal. 

1.  Appeals  from  Superior  Court— In  an  action  for  recovery  of  money  or  per- 
sonal property,  where  the  value  in  controversy  is  less  than  $3,000,  a  party 
«an  not  demand  as  a  matter  of  right  an  appeal  from  this  court  to  the  Court 
«f  Appeals.  This  rule  applies  where  the  judgment  below  is  reversed  as  well 
«8  where  it  is  affirmed. 

a.  Same— This  court  can  not  certify  that  the  question  Involved  and  decided 
tiy  it  in  a  case  is  novel  when  the  same  question  has  been  clearly  so  decided 
lyy  the  Court  of  Appeals,  even  though  it  be  conceded  that  the  opinion  of  the 
Oourt  of  Appeals  is  in  conflict  with  an  earlier  case,  as  the  later  case  must 
t>e  regarded  as  settling  the  question. 

J.  D.  Hunt  for  motion ;  G.  B.  Kinkead  contra. 
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KENTUCKY  COURT  OF  APPEALS. 

COMMONWEALTH  v.  KING. 

SAME  V.  HARPER, 

SAME  V.  MAHIN, 

SAME  V,  MoCLUSKY. 

SAME  V.  WEEDER. 

SAME  V.  NEAL. 

(Filed  December  17,  1887.) 

1.  Local  optioD—Thp  voters  of  a  civil  district  having,  by  a  vote  under  the 
leeseral '* local  option*'  law ^  prohibited  the  sale  of  liquors  within  the  dis- 
trict, the  voters  of  a  town  forming  a  part  of  the  saiue  district  can  not,  by  a 
separate  vote  under  the  same  law,  permit  the  sale  of  liquor  within  the  town 
limits ;  and  a  license  to  retail  liquor  issued  by  the  county  judge,  because  of 
such  a  vote,  aOords  the  licensee  no  protection. 

2.  Same— Election— Where  a  vote  is  to  be  taken  in  a  city  or  town  under  the 
local  option  law,  the  order  to  hold  the  election  should  be  addressed  to  the 
city  or  town  authorities,  and  the  election  held  under  their  supervision  at  the 
next  regular  town  or  city  election,  and  not  at  a  State  election,  under  the. 
supervision  of  the  sheriff. 

H.  L.  Stone  for  appellant. 

J.  H.  Hazelrigg  and  Wood  &  Day  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  bv  Chief  Justice  Pryor. 

These  appellees  were  indicted  for  selling  spirituous  liquors  in 
violation  oi  the  local  option  law.  A  district  known  as  District 
No.  5  had  been  created  by  legislative  enactment,  embracing  the 
city  of  Mt.  Sterling  and  mutvh  of  the  territory,  including  many 
voters,  outside  the  city  boundary.  A  vote  was  taken  in  this  dis- 
trict in  1882  for  and  against  the  sale  of  liquors,  resulting  in  a 
majority  favoring  local  option.  After  this,  in  the  year  1884, 
a  part  of  this  distirct,  viz:  The  city  of  Mt.  Sterling,  without  any 
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other  or  further  lepjislatlve  power  or  change  in  the  district,  a^ain 
voted  on  the  Question,  and  a  majority  heing  against  local  option, 
the  county  Jua^e,  regai'ding  the  former  law  or  vote  no  longer 
effectual,  granted  to  those  appellees  license  to  retail  liquor. 
They  were  indicted,  and  tl^^'oiri'-uit  judge^  concm'rtTig  witjh-tlte 
eounty  Judge,  disniisgod  ttio  IndietraeDtHr  and  tJie  ptat^^tiif*  fcf- 
pealed.  In  the  local  option  law  it  is  provided  that  on  the  petition^of 
at  least  twenty  legal  voters  in  any  district,  town  or  city,  it  shall  be 
the  duty  of  the  county  judge  to  make  an  order,  at  the  next  regular 
term  after  receiving  the  petition,  directing  the  sheriff  or  other 
officer;  whose  duty  it  may  he  to  hold  the  election,  to  open  a  poll 
in  said  district,  town  or  city  at  the  next  regular  State,  town,. city 
or  coutity  election  held  therein,  for  the  purpose  of  takfngthe 
sense  of  the  legal  voters  in  said  district,  town  or  city  on  the 
•proposition  whether  or  not  spirituous,  vinous  or  malt  liquors 
shall  be  sold  therein. 

This  character  of  legislation  originates  from  the  police  power  of 
the  State,  and  the  h^gislaturo,  in  looking  to  the  exercise  of  the 
power  in  this  case,  saw  proj)er  to  create  a  districts  including  the 
city  of  Mt.  Sterling,  in  whicli  the  vote  should  be  taken,  and  so 
long  as  that  district  remains  it  can  not  he  severed  except  at  the 
will  of  the  legislature,  so  as  to  take  another  vote  in  parts  of  the 
district  on  t!ie  same  question.  A  t^^wn  or  city  may  become  a  part 
of  a  district  where  this  vote  is  to  l)e  taken,  where  the  legisla- 
ture, in  its  wisdom,  deems  it  necessary  for  the  public  good  in 
the  particular  locality,  ami  the  courts  are  powerless  to  change 
it.  It,  therefore,  results  that  the  v(»to  last  taken  did  not,  in  any 
manner,  protect  the  parties  licensed  In  what  they  supi^osed  to  be 
their  right  to  sell.  It  may  present  a  case  for  executive  clemency 
but  not  for  judicial  interference. 

Again,  it  seems  to  this  court,  that  if  the  right  to  order  the  elec- 
tion existed,  the  ord^r  to  conduct  and  hold  the  election  should 
have  been  addressed  to  the  city  authorities,  in  order  that  the 
election  might  be  had  by  the  city  officers  appointed  or  already 
designated  for  that  purpose  under  the  powers  of  the  city  charter, 
the  election  to  be  held  at  the  next  regular  city  election.  In  this 
case  the  election  was  held  by  the  sheriff  or  the  coroner  at  a  State 
election  and  the  entire  municii)al  autliority  ignored.  The  quali- 
fication of  the  voters  in  the  city  being  altogether  different  as  to 
age,  citizenship  and  residence,  it  is  essential  that  such  an  elec- 
tion should  be  held  under  the  supervision  of  the  city  author! tieit. 
They  are  directly  interested  in  the  result^  and  the  interests  of 
the  "municipality  certainly  require  that,  in  questions  affecting 
the  particular  city  or  town,  to  be  determined  by  the  popular 
vote,  the  mode  of  conducting  the  election,  when  ordered,  should 
be  with  the  municipal  power  and  not  with  the  sheriff,  unless 
otherwise  directed  by  thc»  act  under  which  the  vote  is  to  be 
taken.  The  county  judge  is  required  to  direct  the  sheriff  or 
other  officer,  whose  duty  it  may  be  to  hold  the  election,  to 
open  a  poll  in  said  district,  town  or  city  at  the  next  regular 
State,  city  or  county  election.  The  act  evidently  meaning  that 
when  in  a  city  or  town,  the  vote  is  to  be  taken  at  a  regular  city 
or-town  election,  and  not  to  mingle  the  one  election  with  the 
other,  or  to  vest  in  the  sheriff,  by  the  order  of  the  county  judge, 
the  exercise  of  a  municipal  power  that  has  already  been  lodged 
in  those  who  have  the  control  of,  and  are  directly  interested  in, 
the  conduct  of  municipal  elections.  For  these  reasons,  and  with- 
out considering  the  other  questions  raised,  these  judgments  must 
be  reversed,  and  are  now  remandf»d  for  a  ni?w  trial  in  conformity 
with  this'opinion.  Neither  the  law  nor  the  facts,  or  both  com- 
bined,authorized  the  judgment  renderd.  It  was,  therefore,not  nec- 
essary to  separate  the  one  from  the  other  in  the  proceedings  below. 
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NEWMAN  V.  NEWMAN.  -  - 

*^    '  (Filed  December  17,  1887— Not  to  be  re^ported.) 

Safe  of  infaDts*  real  estate— The  sale  of  real  estate  in  which  the  father,  '^ho 
^nras  also  the  guardian  of  an  infant,  owned  a  life  etstate  and  the  Infant  the 
^remainder,  was  properly  ordered  by  the  chancellor  in  a  suit  by  the  father 
-«nd  guardian  against  the  infant,      -^^ 

Micajah  Fible  for  appellant. 

iB.  J.  McDerflaott  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judp;e  Bennett. 

"The  appellee  is  the  father  and  statutory  guardian  of  the  appel- 
lant. The  appellee  filed  his  petition  in  the  Louisville  Chancery 
Court  against  the  appellant,  in  which  he  alleged  that  Jacob 
Brhwine  and  wife,  in  consideration  of  $4,875,  $l,r><X)  of  which  was 
paid  down  by  him  and  the  balance  was  secured  by  three  prom- 
isfiory  notes  signed  by  the  appellee  and  his  wife,  for  $1,125  eacb^ 
•conveyed  by  deed  a  eertain  lot  of  ground  in  the  city  of  Louis-" 
vilie  to  the  appellee's  wife;  that  the  conveyance  to  his  wife  was 
f of  her  accommodation,  and  the  payment  of  the  $l,oOt)  cash  was 
Irt  the  nature  of  a  loan  to  her,  and  the  signing  of  the  notes  by. 
the  appellee  was  as  surety  for  his  wife;  that  Ijis  wife  was  dead 
nnd  tJie  appellant  was  lier  only  heir;  that  he  had  paid  off,  with' 
IjIs  own  means,  one  of  said  notes;  that  said  lot  was  subject  to 
the  vendor's  lien  for  thtj  payment  of  the  remaining  notes;  that 
the  appellant  owned  no  estate  except  this  lot;  that  the  same  was 
not  profitable  and  was  going  to  waste.  He  asked  that  the  same 
l3e  sold,  subject  to  the  vendor's  lien  for  the  unpaid  purchase 
money,  and  that  he  be  allowed  the  cash  value  of  his  life  estate 
therein  and  the  balance  be  invested  in  some  safe  stocks  for  the 
benefit  of  the  appellant.  I'pon  the  proof  of  the  appellee's  allega- 
tions the  chancellor  ordered  the  sale  of  said  property,  and  the 
appellee  bought  it  at  the  price  of  .$2,(X)(^  and  paid  the  monej'  into 
tjourt.     The  property  was  sold  subject  to  the  vendor's  lien. 

The  chancellor  affirmed  the  sale  and  allowed  the  appellee  the 
f^aah  value  of  his  life  estate  therein,  and  the  balance  he  directed* 
to  be  paid  to  the  appellee  as  the  statutory  guardian  of  the  appel- 
lant, to  be  invested  in  some  safe  manner  for  the  appellant. 

'  The  necessary  steps  to  entitle   the   appellee    to  a  decree  for  the 
l^ale  of  the  land  seem,  from    the    recor((    before    us,  to    have  been 
taken,  and  the  proof  as  to  the  propriety  of  selling  the  land  for  the 
benefit  of  the  infant  seems  to  be  sufficient. 
The  judgment  of  the  lower  court  is  affirmed. 


STANLEY,  &c.  v.  (X)MM0NWP:ALTH. 

(Filed  December  17,  18S7.) 

Criminal  law—Defense  of  others— Where  one  may  kill  in  his  own  defense, 
"because  of  danger,  either  real  or  apparent,  another  may  do  so  for  him  ;  but 
-^ne  who  thus  interferes  is  guilty  of  murder,  if  the  person  in  whose  defense 
1^  acts  was  in  fault. 

The  instructions  in  this  case  were  erroneous  in  restricting  the  defendantr^^^^^^T^ 
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right  to  act  Id  defense  of  another  to  the  ezistenoe  of  actual  da»ger  to  Hi** 
later. 

John  Feland  &  Son^  B,,  W.  Henry  and  D.  L.  Johnson  for  appeK 
lants. 

P.  W,  Hardin  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellants,  Banzy  and  Harmon  Stanley,  aeek  toexoase  tb^ 
killing  of  Bufus  Ebling  upon  the  ground  that  it  was  done  by^ 
them  to  save  the  life  of  William  Stanley,  who  i»  the  brother  ot" 
the  one  an  the  uncle  of  the  other. 

It  is  a  general  rule  that  whatever  a  person  may  lawfully  do  la 
his  own  defense,  another  may  do  for  him.  Mr.  Bishop,  in  speak- 
ing of  the  right  to  assist  others  in  defense  of  person  and  prop^ 
erty,  says:  **The  doctrine  here  is  that  whatever  one  may  do  for 
himself  he  may  do  for  another;  *  *  ♦  and  on  the  whole, 
though  distinctions  have  been  taken  and  doubts  expressed,  Ih^ 
better  view  plainly  is  that  one  may  do  for  another  whatever  th^ 
other  may  do  for  himself.  ^^  (1  Bishop  on  Criminal  Law,  seotioik 
8T7.) 

Another  writer  uses  this  language:  **A  irell  grounded  belief" 
that  a  felony  is  about  to  be  committed  will  extenuate  homicide 
committed   in   prevention,  but  not  in   pursuit,    by  a  volun|eeT« 
^    *    *    A  bona  fide  belief  that  a  felony  is  in  process  of  commiii--- 
sion,  which  can  only  be  arrested  by  the  death  of  the  supposed 
felon,  makes  the  killing  excusable,  but  the  belief  must  be  hon- 
estly entertained  and  without  negligence,  and  if  nonnegligent  it 
will  excuse  the  homicide.     *    *    *    A  person  has  a  right  to  repel 
a  felony  threatened  to  be  perpetrated  either  on  himself  or.  others. 
*    *    *    The  intentional  infliction  of  death  is  jtistittable  when  It 
is  inflicted  by  any  person  in  order  to  defend  himself  or  any  other^ 
person  from  immediate  and  obvious  danger  of  instant  death  or^ 
grievous   bodily   harm,  if   he,  in   good   faith   and   on   reasonable 

grounds,  believes  it  to  be  necessary  when  he  inflicts  it.  *  *  5^ 
elf-defense  will  justify  a  person  in  defending  those  with  whoxa 
he  is  associated,  and  in  killing  if  he  believes  life  is  in  danger, 
and  the  right  may  be  exercised  by  the  servants  and  friends  of^ 
the  party  assaulted,  or  any  one  present,  in  repelling  an  attempted 
felony.''  (Desty's  American  Criminal  Law,  sections  125d,  126  an<l 
126a.) 

The  courts  were  slow  to  adopt  this  doctrine  in  its  full  extent^ 
doubtless  for  fear  that  it  might  b^  abused,  and  sometimes  serre 
as  a  shelter  to  those  who,  under  the  plea  of  protecting  the  lives. 
of  others,  merley  executed  their  own  guilty  purposes.  It  wMk 
however,  declared  by  this  court  in  the  unpublished  opinions  in 
the  cases  of  Roberts  v.  Commonwealth  (1876),  and  Smith  v.  Coni^ 
monweajth  (1877),  and  is  not  open  to  this  objection  when  prop« 
erly  applied. 

The  right  of  self-defense  rests  upon  necessity,  and  apparent 
reasonable  necessity  is  the, whole  law  and  reason  of  it.  It  waa 
not  derived  from  society.  It  is  a  natural  right,  instinctive  in 
the  person.  Man,  when  he  came  into  society,  brought  it  witl^ 
him  in  all  its  freedom  and  broadest  sense.  It  has  been  restricted 
by  law  in  its  exercise  to  cases  of  npcessity,  but  can  not  be  alto-^ 
gether  denied.  If  it  were  possible  it  should  not  be,  because,  a& 
now  restricted,  it  serves  to  protect  right  against  wrong  in  emer-^ 
gencies  where  the  law  would  not  avail. 
It  is  the  duty  of  a  man  who  sees  a  felony  attempted  by  violence- 
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'%o  prevent  it  if  possible.  This  is  an  active  duty,  and  hence  he 
bas  a  legal  right  to  use  the  tnedni^  n^es^tary  to  make  the  resist- 
itnce  efitectuaL  If  A  be  unlawfully  assaulted  by  B  and  his  life 
thereby  endangered,  he  may,  by  reason  of  not  being  in  fault, 
-defend  It  even  to  the  extent  of  taking  the  life  of  the  person  who 
In  Id  fault,  and  as  the  right  is  a  natural  one, rules  of  law  restrict- 
ing it  must,  in  order  that  it  may  still,  be  effective,  be  adopted  to 
bis  character  and  nature.  He  may,  therefore,  act  upon  appear* 
i^nces,  if  he  acts  reasonably,  and  if  assHiled  by  another  and  he 
believes  and  has  reasonable  ^pund  Xo  believe  that  his  life  is 
thereby  endangered,  hp  may  even^^fike  Hfe  in  its  apparent  neces- 
sary defense.  So  great,  however,  jp  the  law>  rtgard  for  human 
life  that  he  must  be  careful  and  not  vlolat.^  the  restriction  that 
law  and  society  have  placed  upon  this  l*ight  of  self-defense,  to 
Wit:  He  must  act  from  necessity  or  reasonable  apparent  necessity 
•itnd  not  be  in  fault. 

Not  only,  however,  may  he  do  this*  but  another  may  do  it  for 
btm.    This  other  person  in.  such  a  case  steps  into  the  place  of 
the  assailed,  and  there  attaches  to  him  not  only  the  rights  but 
also  the  responsibilities  of  the  one  w)iose  cause  he  espouses.     If 
the  life  of  such  person  be  in  immediate  danger,  and  its  protec- 
tion requires   life   for  life,  or  if  such. danger  and   necessity   be 
reasonably  apparent,  then  the  volunteer  may  defend  against  it, 
^▼en  to  the  extent  of  taking  life,  provided   the  party  In  whose 
defense  he  acts  was  not  in  fault.    He  interferes  at  his  peril  if 
the  person  slain  was  not  in  fault.     In  the  language  of  Mr.  Whar- 
ton,  **a  person   interferring.  particularly    if    he   be  a  stranger, 
should   act  with   much   caution.^'    This  necessarily  follows,  be- 
^aase  he  takes  the  place  of  one  of  the  combatants,  and  can  only 
"do  for   him   what  ne   had   the   right   to   do    under   the   circum- 
stances in  defense  of  himself.    Thus  if  A  unlawfully  assails  B, 
tindangering  the  latter's   life,  C   has   no  right,  because   he   may 
-«ome  upon  the  scene  of  conflict  at  a  time  when,  during  its  pro- 
^ess^' A  is  in  danger,  to  kill  B.     This  would  be  murder  in  C  lUst 
as  it  would  in  A.     Any  other  rule  could   not  be  tolerated.    The 
Innocent  can  not  be  sacrificed  to  save  the  guilty.     This  would  be 
paradoxical.     A  volunteer  must  not  kill  in  behalf  of  one  in  fault. 
This  would  be  what  some  writers  have  termed  a  negligent  kill- 
ing.   He  mav^  however,  do  so  for  one  not  in  fault,  if  the  impend- 
ing danger  thus  brought  about  be  either  actual   or  apparent.     In 
other  words,  as  the  person  not  in  fault  mav,  if  he  believe,  and 
bas  reasonable  grounds  to  believe,  that  his  life  is  in   immediate 
"danger,  defend  it  to  the  extent  of  taking  life,  so  another  may  act 
upon  the  like  appearances  as  to  such   danger,  and  defend  it  for 
him  to  the  same   extent.     Here   a  felony   is   attempted,    and   in 
l^illing  the  attempted  through  the  necessity  to  save  an  innocent 
person,  the  one  so  doing  is  in  the  condition  of  se  defondendo  in 
defending  the  one  not  in  fault.     In  such  a  case  the  doctrine  of 
self-defense,  in  all  its  principles,  extends  to  the  accused,  just  as 
it  would   if  the  felony   had  been   attempted  upon   him,  or  as  It 
^oald  apply  to  the  one  in  danger  If  he  had  done  the  killing. 

Applying  this  rule  to  the  case  in  hand  the  judgment  can  not 
slana.  Vhe  fourth  instruction  reads  thus:  "The  court  instructs 
the  jury  that  in  addition  to  the  right  of  self-defense  as  defined 
In  instruction  number  three  (relative  to  the  right  of  self-defense 
upon  the  part  of  the  accused  when  he  is  in  danger),  that  if  they 
believe  from  the  evidence  that  at  the  time  of  the  killing  of  Bufus 
fibling  by  Harmon  and  Renzv  Stanley,  if  they  did  so  kill  him, 
the  said  Ebling  was  then  unlawfully,  willfully  and  feloniously, 
mod  not  in  his  own  necessary  self-defense,  about  to  kill  William 
Stanley^  or  about  to   inflict  great  bodily   harm   upon  him  with  a 
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deadly  weapon,  maliciously  and  unlawfully,  and  not  in  his  owik 
necessary  self-defense,  then  the  said  Harmon  and  Rpnzy  Stanley 
might  lawfully  interfere  to  prevent  said  injury,  and  might  even 
take  the  life  of  said  Ehling,  provided  such  extremity  he  necea^ 
sarv  to  prevent  such  killing  of,  or  injury  to,  William  Stanley ^ 
and  provided  further,  that  said  Harmon  and  Kenzy  Stanley  ha^ 
not,  theretofore,  and  in  said  rencounter  heen  engaged  in  an  unlaw*- 
iul  attack  with  force  and  arms  on  said  Ehling/' 

After  what  we  have  said,  it  is  unnecessary  to  comment  at 
length  upon  this  instruction.  It  is  evident  that  it  confined  the- 
right  of  the  appellants  to  act  in  defense  of  William  Stanley's  life- 
to  the  €3xistence  of  actual  danger  to  it.  It  did  not  allow  them  t<^ 
BCt  in  good  faith  upon  appearances,  however  reasonable.  Under 
it  they  could  only  act  if  as  a  matter  of  fact,  in  the  judgment  of 
the  jury,  the  life  of  William  Stanley  was,  at  the  time  of  the  kill« 
ing,  in  actual  danger  at  the  hands  of  the  deceased,  and  an  actual 
necessity  existed  for  the  killing. 

We  intimate  no  opinion  as  to  the  character  of  weight  of  the 
evidence.  As  there  must  be  anotlier  trial  it  would  not  he  proper 
to  do  so.  It  is  sufficient  to  say  tliat  there  was  sufficient  testis 
XDony  to  authorize  tlie  suhmissiou  of  this  ground  of  defense  t<v 
the  jury,  and,  as  indicated  above,  it  was  not  done  in  proper  form^ 

Judgment  reversed  and  cause  remanded  for  further  proceedings; 
ill  conformity  to  this  opinion. 


WELLS  V.  COMxMONWEALTH. 

(Filed  December  17,  1887— Not  to  be  reported.) 

1.  Former  oonviction— New  trial— Where  a  new  trial  has  been  (rranted  to- 
the  accused  upon  hia  own  requesr,  he  can  not  plead  the  former  trial  and  con- 
viction in  bar  of  further  proceedings,  even  though  the  indictment  under- 
which  the  first  trial  was  had  may  have  tieen  dismissed,  Che  oharKO  resub- 
mitted  to  the  gmnd  jury  and  a  new  Indictment  found. 

2.  Time  of  trial— Continuance -Where  an  indictment  was  dismissi^d,  th^ 
Oharsre  resubmitted  to  the  jjrrand  jury  aud  a  new  indictment  found,  it  waft, 
not  error  to  try  the  defendant  five  days  after  the  findinfi;  of  the  new  Indiet^ 
ment,  both  indictments  charging  substantially  the  same  offense,  and  Tber»> 
having  been  one  trial  under  the  former  indictment  and  a  continuance  froBik 
term  to  term. 

3.  False  swejiring— The  law  forbids  a  oonviction  for  false  swearing,  sav©. 
upon  the  testimony  of  two  witnesses,  or  one  and  strong  corroboratins  cir- 
cumstances, but  two  witnesses  are  sufficient  to  cohvict  without  strong  cor* 
roboratin/fij  circumstances,  although  they  may  differ  some  as  to  the  language 
used  by  the  accused,  and  one  may  remember  mora  of  his  testimony  than  th^ 
other. 

J.  W.  Bush  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  E.  Newton  Wells,  was  convicted  of  false  swear*- 
ing  upon  a  defective  indictment.  Upon  his  motion  a  new  trial 
was  granted.  The  court  then,  upon  the  motion  of  the  prosecut*^ 
ing  attorney,  dismissed  the  indictment,  and  resubmitted  th» 
charge  to  the  grand  jury,  who  reindicted  him,  and  be  was  again 
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coQvioted.  Upon  the  last  trial  he  relid  upon  the  former  convic- 
tion, and  his  having  been  once  in  jeopardy  as  a  bar  to  any  fur- 
ther prosecution. 

Where,  however,  a  new  trial  has  been  granted  to  the  accused, 
upon  his  own  request,  he  can  not  plead  the  former  trial  and  con- 
viction in  bar  of  further  proceedings.  Equally  as  well  could  he, 
after  a  reversal  by  an  appellate  court,  at  his  instance,  of  a  judg- 
ment of  conviction,  rely  upon  it  in  bar  of  another  trial.  When 
he,  upon  liis  asking,  obtains  a  new  trial,  the  case  stands  as  if  it 
had  never  been  tried,  and  it  follows,  of  course,  that  the  trial  court 
may  dismiss  the  indictment,  resubmit  the  charge  to  the  grand 
ijiry,  and,  upon  the  finding  of  a  new  indictment,  retry  the  case. 
This  question  was  decided  by  this  court  in  the  case  of  Haskins 
V.  Commonwealth,  8  Ky.  Law  Rep.,  419. 

Section  243  of  the  Criminal  Code  says: 

**The  attorney  of  the  Commonwealth,  with  permission  of  the 
court,  may,  at  any  tfme  before  the  case  is  finally  submitted  to 
the  jury,  dismiss  the  indictment  as  to  all  or  a  part  of  the  defend- 
ants, and  such  dismissal  shall  not  bar  a  future  prosecution  for 
the  same  offense.'' 

In  the  case  of  Williams  v.  Comomnwealth,  78  Ky.,  93,  this  pro- 
vision was  held  to  be  unconstitutional  only  so  far  as  it  attempted 
to  authorize  a  dismissal  after  jeopardy  had  attached,  without  its 
operating  as  a  bar  to  a  furtiier  prosecution  of  the  same  charge. 
Here,  however,  the  granting  of  the  new  trial  placed  the  parties 
in  the  same  condition  as  if  there  had  been  no  trial,  and  before 
the  commencement  of  a  second  one  and  before  jeopardy  attached, 
the  indictment  was  dismissed. 

The  first  indictment  was  found  in  February,  1883.  The  case 
was  tried  once  and  continued  from  term  to  term,  and  several 
times  upon  the  motion  of  the  accused,  until  August,  1887.  when 
the  indictment  was  dismissed  and  a  new  one  found.  It  was  pre- 
sented upon  one  day  and  the  next  day  the  accused  filed  liis  affi- 
davit and  asked  a  continuance  of  the^case  until  the  next  term  of 
the  court.  The  court  overruled  the  motion  and  set  the  case  for 
trial  upon  the  fourth  day  thereafter.  It  awarded  to  the  accused 
all  the  process  he  asked  to  compel  the  attendance  of  the  two 
witnesses,  on  account  of  whose  absence  the  continuance  was 
sough  1.  and  one  of  them  was,  upon  the  subsequent  trial,  intro- 
duced by  the  Commonwealth  and  testified  against  the  appellant. 
When  the  day  set  for  the  trial  arrived,  he  again  asked  a  contin- 
uance upon  an  affidavit,  but  not  on  account  of  the  witnesses 
named  in  the  one  presented  four  days  previously,  and  it  is  evi- 
dent from  the  last  affidavit  that  he  had  no  good  reason  to  suppose 
that  the  two  persons  therein  named  would  testify  as  therein 
Btiited.     It  was  undoubtedly  an  application  for  delay  merely. 

He  was  indicted  for  testifying  lalsley  upon  tlie  trial  of  one 
charged  with  murder.  The  last  indictinent  contained  all  that 
was  in  the  first  one,  save  a  single  statement  as  to  a  particular 
fact.  The  first  one  was  defective,  save  as  to  this  sinlge  statement. 
It,  however,  also  contained  all  the  matter  charged  in  the  last  in- 
dictment. The  accused  claimed  that,  knowing  all  the  matter  in 
the  first  indictment  was  defectively  stated,  save  what  purported 
to  be  the  one  portion  of  his  testimony,  he  had  only  prepared  his 
case  as  to  it,  and  that,  by  reason  of  the  finding  of  the  new  Indict- 
raant,  he  should  have  until  the  next  term  to  find  his  testimony 
and  prepare  his  case.  The  testimony  he  had  given,  however, 
was  at  one  and  the  same  time,  and  we  can  not  well  conceive  how 
testimony  applicable  to  a  trial  under  the  one  indictment  would 
not  have  been  material  to  a  trial  upon  the  other.  Both  charged 
substantially   the   same   offense.     The   accused,  in   preparing  for 
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trial  under  the  one  indictment,  would  necessarily  almost  prepare 
for  it  under  the  other,  or  at  least  become  informed  of  all  testi- 
mony likely  to  benefit  him.  The  motion  for  a  continuance  was 
properly  overruled. 

The  law  forbids  a  conviction  for  false  swearing,  save  upon  the 
testimony  of  two  witnesses,  or  one  and  strong  corroborating  cir- 
cumstances. 

In  this  case  the  jury  were  told: 

*'The  accused  must  be  acquitted,  unless  it  is  proven  that  he 
swore  falsely  by  two  witnesses,  or  bj'  one  witness  and  strong  cor- 
roborating circumstances." 

The  defense  asked  an  instruction,  which  substantially  told  the 
jury,  or  which  was  calculated  to  lead  them  to  believe,  that  if, 
upon  the  trial  of  one  charged  with  giving  false  testimony,  on« 
witness  testifies  to  what  the  accused  swore,  but  another  witness 
is  only  able  to  detail  a  part  of  it;  or,  in  other  words,  one  testifies 
to  one  portion  of  it  and  the  other  to  another,  that  then  there  can 
be  no  conviction  in  the  absence  of  strong  corroborating  circum^ 
stances.  This,  it  seems  to  us,  would  have  been  a  misapplica- 
tion of  the  law.  If  not  then  the  conviction  of  a  perjurer  or  false 
swearer  would  be  rare  and  often  impossible.  Two  witnesses  and 
more  testified  to  what  the  accused  substantially  swore.  They, 
of  course,  differed  some  as  to  the  language  used  by  him,  and  one 
recollected  more  of  his  testimony  than  another,  but  when  con- 
sidered together  there  can  he  no  doubt  of  the  correctness  of  the 
verdict. 

The  instruction  as  given  was  a  correct  statement  of  the  law, 
and  fully  as  favorable  to  the  accused,  upon  the  circumstances  of 
the  case,  as  he  had  a  right  to  expect,  if  not  more  so,  and  the 
judgment  is  affirmed. 

Judge  Bennett  not  sitting. 


LOUISVILLE  A  NASHVILLE  R.  R.  CO.  v.  FINLEY. 
(Filed  November  15,  1887.) 

1.  Railroads—Right  to  change  public  road— A  railroad  company  has  no 
right  in  constructing  its  road  to  change  the  location  or  grade  of  a  public 
way  so  as  to  deprive  the  adjoining  owner  of  his  right  to  enjoy  his  pn^mises 
by  preventing  ingress  or  egress,  and  if  it  does  so,  must  answer  in  damages 
therefor. 

3.  Bills  of  exceptions— Depositions  used  as  evidence  upon  the  trial  of  an 
ordinary  action  nan  not  he  considered  upon  an  appeal,  unless  embraced  in 
the  bill  of  exceptions  or  identified  by  an  order  of  court.  A  statement  by  the 
olerk  interpolated  in  the  bill,  attempting  to  identify  the  depositions  read  on 
the  trial,  will  not  suffice. 

8.  Same— An  express  statement  in  a  bill  of  exceptions  that  it  contains  all 
the  instructions,  is  not  required.  If  it  shows  that  certain  instructions  were 
asked  by  tlie  plaintiff,  and  either  given  or  refused,  and  there  is  alike  show- 
ing as  to  the  defendant,  then,  in  the  absence  of  anything  in  the  record  sbow- 
iuf^hat  others  were  given  or  refused,  the  bill  will  be  regarded  as  complete 
in  this  respect. 

Wm.  Lindsay  and  Hill  &  Alcorn  for  appellant. 

Hargis  &  Eastin  and  A.  Duvall  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Holt. 

This  action  is  in  the  nature  of  case  to  recover  damages  from  the 
Louisville  &  Nashville  Railroad  Company,  by  reason  of  the  con- 
struction of  its  road  over  and  near  the  property  of  the  appellee, 
H.  F.  Finley.  It  consists  of  three  tracts,  lying  near  to  each 
.-other,  but  not  adjoining.  Over  two  of  them  he  sold  the  right  of 
way  to  the  company.  The  road,  as  built,  runs  through  one  of 
these,  dividing  it,  and  as  to  it  the  claim  for  damages  is  for  the 
nonbuilding  of  crossings,  as  required  by  the  appellee^s  charter, 
to  enable  the  owner  to  pass  from  one  portion  to  tne  other,  where 
it  has  been  thus  divided.  It  does  not  clearly  appear,  from  the 
plat  on  file,  whether  the  other  one  of  these  two  tracts  is  cut  in 
two  by  the  road,  or  whether  it  merely  cuts  off  from  one  corner 
t>f  it  so  much  land  as  is  taken  for  the  right  of  way,  but  in  any 
«vent  the  court,  by  its  instruction,  restricted  the  right  of  recov- 
ery as  to  it  to  any  earth  taken  therefrom,  if  any,  by  the  com- 
pany, and  not  embraced  by  the*  grant  to  it. 

The  main  controversy  is  as  to  the  th'rd  lot  of  land.  The  dam- 
age awarded  by  the  jury,  save  a  comparatively  small  amount, 
relates  to  it.  It  is  situated  in  the  suburbs  of  the  town  of  Wil- 
liamsburg, and  at  the  junction  of  the  Jacksboro  and  Pine  Knob 
roads,  and  consists  of  two  acres  of  land. 

Upon  it  the  appellee  had,  prior  to  the  construction  of  the  rail- 
road, erected  a  valuable  dwelling  house,  with  necessary  outbuild- 
ings, such  as  a  stable,  etc.,  and  was  occupying  it  with  his  family 
«s  his  home.  The  Jacksboro  road  bounds  the  lot  on  the  east 
Bide,  and  upon  it  the  house  fronts,  while  up  to  the  time  of  the 
building  of  the  railroad,  the  Pine  Knob  road  ran  along  the  south 
Bide.  It  does  not  apptar  whether  at  that  time  these  roads  at 
that  point  were  a  part  of  the  streets  of  the  town  or  not.  It  is 
admitted  that  the  lot  was  within  the  town,  and  that  the  Jacks- 
boro road  was  its  principal  street.  We  shalWassume,  however,  as 
tJo  the  appellant's  counsel,  that  they  were  at  that  point  ordinary 
public  roads. 

Prior  to  the  building  of  the  railroad  the  grade  of  the  lot  was 
hijgher  than  either  of  the  roads  abutting  it. 

The  railroad  was  constucted  upon  the  Pine  Knob  road  side  of 
the  lot,  about  forty  yards  from  it,  and  upon  land  acquired  from 
t>thers.  At  that  point  it  was  built  upon  a  considerable  fill,  and, 
therefore,  crossed  the  Jacksboro  road  at  a  high  grade.  This 
necessitated  the  raising  of  the  grade  of  the  latter  road  so  that 
the  public,  in  traveling  it,  could  cross  the  railroad.  The  fill  thus 
made  extended  from  the  railroad  crossing  for  over  a  hundred  feet 
in  front  of  the  appellee's  lot.  At  the  railroad  it  was  about  four- 
teen feet  high,  and  thence  gradually  declined.  By  thus  raising  the 
girade  the  Jacksboro  road  was  lessened  in  width  for  travel  from 
forty  to  fourteen  feet,  and  no  wall  was  erected  along  this  em- 
bankment next  to  the  appellee's  lot  to  protect  it. 

The  company,  without  having  any  authority  from  the  county, 
removed  the  Pine  Knob  road  from  its  old  location  along  appel- 
lee's lot  to  the  south  side  of  its  road,  thus  bringing  its  road  and 
the  high  embankment  upon  which  it  was  built  between  appel- 
lee's property  and  the  Pine  Knob  road. 

In  this  way  egress  and  ingress  to  his  stable  lot,  and  from  a 
good  portion  of  nis  property,  was  cut  off  as  to  both  roads. 

He  complains  of  tnls.  Also  that  it  caused  his  lot  to  overflow 
wfth  water,  the  mud  and  dirt  to  spread  back  over  it,  a  frog  pond 
to  form  on  the  lot  opposite  and  near  to  his  house,  engendering 
malaria,  and  of  other  actual  Injuries  which  we  need  not  men- 
tion. 

The  record   shows   that  certain   depositions  were   used  as  evi- 
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denoe  upon  the  trial  which  are  not  embraced  by  the  bill  of  excep- 
tions. The  clerk,  in  copying  the  record,  has  interpolated  in  the 
bill  a  statement  signed  by  him  for  the  purpose  of  identifying^ 
them.  This  cannot  be  done.  It  can  not  be  left  to  him  to  de- 
termine what  testimony  was  offered  upon  the  trial.  The  deposi- 
tions are  not  identified  by  either  the  bill  or  any  order  of  court. 

We  can  not,  therefore,  consider  any  questions  relating  to  the 
testimony  offered  or  introduced  upon  the  trial,  as  all  of  it  is  not 
before  us  in  legal  form. 

It  is  also  questionable  whether  we  can  consider  the  instruc- 
tions. The  hill  of  exceptions  shows  that  the  plaintiff  asked  cer- 
tain instructions,  which  were  given;  that  the  defendant  offered 
two,  one  of  which  was  modified  and  then  given,  and  the  other 
refused.  If  nothing  further  appeared  it  should  undoubtedly  be 
presumed  that  these  were  all  that  were  given  or  refused,  since 
an  express  statement  in  a  bill  that  it  contains  all  the  evidence  or 
all  the  instructions  is  not  required.  If  it  shows  that  certain  in- 
structions were  asked  by  tlie  plaintiff,  and  either  given  or  re- 
fused, and  there  is  a  like  showing  as  to  the  defendants,  then  in 
the  absence  of  anything  in  the  record  showing  that  others  were 
given  or  refused,  the  bill  will  be  regarded  as  complete  in  thia 
respect. 

So  if  it  shows  that  each  side  offered  certain  testimony,  the  pre- 
sumption should  be  indulged  that  the  bill  contains  all  that  was 
offered.  In  tliis  instance  it  has,  in  addition  to  what  we  have 
already  stated,  a  statement  in  parenthesis  by  the  clerk  that  it 
contains  in  one  place  the  words  ^'instructions  hereto  attached,'* 
and  that  he  is  unable  to  tell  what  instructions  are  thus  referred 
to,  but  that  the  bill  contains  all  that  were  asked   by  either  side*. 

We  conclude,  howe\j^,  but  not  without  hesitation,  that  by  fair 
construction  it  showjfr  with  reasonable  certainty,  all  the  instruc- 
tions that  were  given  or  refused,  and  we  will,  therefore,  in  pass- 
ing upon  them  under  the  pleading,  consider  the  law  of  the  case. 

It  is  said  that  the  charter  of  the  appellant  authorized  it  tO' 
cross  the  public  road,  provided  the  public  travel  was  not  thereby 
impeded;  that  the  public  duty  was,  therefore,  imposed  upon  it 
of  so  elevating  the  grade  as  not  to  do  so,  and  it  is  urged  that 
this  was  a  legislative  delegation  to  the  company  of  the  publio 
right  to  change  the  grade  of  the  pu!)lic  road,  and  make  it  con- 
form to  that  at  the  railroad  crossing r  that  this  delegation  of 
public  authority  also  gave  to  the  company  tlie  right  to  alter  tha 
location  of  the  Pine  Knob  road,  and  thai,'  having  done  so  in  tha 
exercise  of  delegated  public  right  and  by  way  of  discharging  a 
public  duty  imposed  upon  it,  the  company  stands,  in  law,  in  the 
place  of  tlie  public,  had  it  done  so. 

Undoubtedly  the  proper  authority  can  change  the  location  of  a 
road  or  its  grade,  but  even  it,  in  doing  so,  must  not  invade  pri- 
vate property.  It  may  discontinue  a  public  road  altogether,  and. 
no  one  can  complain  of  mere  remote  or  consequential  injury. 

There  was,  however,  no  duty  resting  upon  the  company  require 
ing  them  to  build  their  railroad,  or  to  cross  the  Jjicksboro  publio 
road.  It  did  all  this  of  its  own  accord.  It  was  its  duty  to  pre- 
serve the  rights  of  the  public  in  the  free  use  of  the  public  road^ 
but  this  duty  was  imposed  by  its  own  conduct,  and  was  the 
result  of  its  own  free  will  in  building  its  road.  The  public  did 
not  produce  the  necessity  for  the  change  of  location  of  one  road 
and  a  fill  in  the  other.  It  can  not  be  properly  said  that  it  resulted 
from  the  exercise  of  a  public  duty,  and  if  so  privatje  right  can 
not  be  invaded  and  sacrificed  even  for  the  public  good. 
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It  was  rather  a  result  arising  from  the  need  or  convenience  of 
the  company  and  brought  about  for  its  profit. 

It  is  urged  with  commeiftdable  earnestness,  however,  that  the 
appellee  had  no  right  of  property  in  the  public  roads;  that  na 
individual  can  have;  that  they  are  unlike  a  street  in  a  city, 
which  is  dedicated  to  the  adjoining  property  owners  as  well  as. 
the  public,  and  that  as  they  can  be  discontinued  at  will  by  the 
proper  authority,  that,  therefore,  the  abutting  property  holder 
can  have  no  right  of  action  if  his  mere  enjoyment  of  them  be  dis- 
turbed without  special  injury  by  an  encroachment  upon  his  prop- 
erty. 

Grant  that  an  ordinary  public  way  may,  by  the  proper  author- 
ity, be  discontinued  or  applied  to  some  other  public  use  than 
that  for  which  it  was  originally  established  without  any  legal 
liability  to  the  local  public  or  the  abutting  owner  for  the  reason 
that  there  is  no  right  of  property  in  it  that  is  not  common  to 
every  one;  grant  also  that  the  same  authority  may  alter  its  grade 
so  as  to  interfere  with  its  enjoyment  by  the  adjoining  owner 
without  there  being  any  liability,  unless  there  is  an  actual  en- 
croachment upon  his  property,  yet  no  one  will  question  but  what 
the  Commonwealth,  witi)  all  her  power  of  eminent  domain,  can 
not,  even  for  the  most  important  public  use,  invade  private  right 
and  encroach  upon  private  property  without  the  owner's  consent 
or  paying  him  a  just  equivalent.  In  this  case  it  abundantly  ap- 
pears that  there  was  such  an  invasion  and  encroachment. 
■  But  even  the  case  we  have  just  supposed  is  not  this  one.  Here 
the  public  did  not  change  the  one  road  and  alter  the  grade  of 
the  other. 

True  legislative  authority  had  been  given  to  the  appellant  to 
build  a  railroad,  but  individual  riglit  requires  that  such  a  grant 
should  be  so  construed  as  to  only  authorize  the  work  to  be  done 
without  interfering  with  private  right.  The  appellee  had  the 
right  of  ingress  and  egress  to  and  from  his  premises.  The  appel- 
lant had  no  right  to  prevent  this,  hut  it  has  so  constructed  its 
w^ork  that  he  is  in  a  great  measure  deprived  of  the  use  of  his  prop- 
erty. So  long  as  these  public  roads  existed  he  had  the  riglit, 
certainly  as  against  the  appellant,  to  use  them  in  connection* 
with  his  property,  and  the  depiivation  of  such  use  is  an  en- 
croachment upon  the  use  of  his  own  property  and  his  right  to  its 
uninterrupted  enjoyment,  resulting  in  direct  injury. 

When  the  extraordinary  privilege  is  given  to  certain  persons 
who  have  formed  themselves  into  a  corporation  to  construct  a 
public  work,  like  a  railroad,  it  must  be  dovie  without  inter- 
lerring  with  any  right  then  l)elonging  to  or  being  exercistd  by 
any  flidividual.*  The  legislative  grant  must  be  so  construed,  and 
if  not  so  done  and  a  direct  injury  results  therefrom  to  the  prop- 
erty of  the  citizen,  the  corporation  must  answer  in  damages.  Pri- 
vate right  must  be  regarded.  The  privilege  is  not  an  unlimited 
and  arbitrary  one,  and  it  must  be  exercised  with  due  regard  and 
Without  invading  any  personal  right  of  enjoyment.  No  license 
is  given  by  the  grant  to  encroach  upon  private  right  or  to  de- 
prive the  owner  of  it,  either  directly  or  indirectly.  The  authority 
18  given  subject  to  the  preservation  of  it,  and  with  tlie  burd«»n  of 
responsibility  responding  in  damages  for  its  invasion  and  direct 
Injury. 

Individual  security  and  natural  justice  require  this  rule.  Wo 
do  not  mean  to  determine  that  the  abutting  owner  may  recover 
for  remote  or  consequential  damages,  resulting  from  a  change  in 
or  the  use  of  the  road  for  Ihe  public  good.  If  the  work  is  being^ 
done  by  a  corporation  by  legislative  grant  and  it  keeps  entirely 
Within  the  public  way,  doing  no  injury  except  remotely,  then 
there  Is  no  redress.    But  if  it  deprives  the  adjoining  owner  of  hia 
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tight  to  enjoy  his  premises  by  preventing  ingress  or  egress,  or 
floods  them  with  water  or -^Qv.^r^^t^^m- with  dirt  ot  renders  them 
unhealthy  by  the  creation  pf  stagnant  pools  of  water,  then  the 
injury  is  direct  and  actionable.  (L.  &  IN.  Eailroad  Co.  v.  Hodge, 
>&c.,  6  Bush,  141.)  ■'  '      '^ 

The  instructions  conformed  to  this  view  of  the  law.  They  sub- 
mitted to  the  jury  no  element  of  damage  of  a  doubtful  legal  char- 
acter. As  to  the  other  two  lots  they  limited  the  right  of  the  re- 
<50very  in  the  one  case  to  any  failure  to  build  a  sufficient  Grossing 
from  one  part  of  it  to  the  other,  and  in  the  other  to  any  earth 
that  had  been  taken  from  it  without  the  leave  of  the  appellee. 

Judgment  affirmed. 


FITZGERALD  v.  COMMONWEALTH. 

(Filed  December  17,  1887— Not  to  be  reported.) 

1.  Res  gesfae— Upon  the  trial  of  appellant  for  murder,  biR  statement,  made 
a  few  minutes  after  the  killing  as  to  how  the  difficulty  occurred,  was  not 
t)ompetent  evidence  as  a  part  of  the  res  gestie,  the  statement  being  made 
after  the  appellant  bad  made  another  statement  as  to  how  the  deceased  oame 
to  bis  death. 

2.  Instructions— Self-defense— As  the  appellant  began  the  attack  upon  the 
deceased,  and  there  wus  nothing  tending  to  show  that  he  bad  ceased  the 
attack  with  the  intention  of  withdrawing  from  the  difficulty,  the  court  prop* 
'erly  refused  an  instruction  based  upon  that  hypothesis. 

A.  Duvall  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  indictment,  which  was  found  by  the  Scott  county  grand 
liiry,  charges  the  appellant  with  the  crime  of  having  murdered 
Tice  Hall.  The  trial  of  the  charge  resulted  in  convicting  the 
appellant  of  the  crime  of  voluntary  manslaughter,  and  his  pun- 
ishment was  fixed  at  thirteen  years^  confinement  in  the  State' 
penitentiary. 

In  his  appeal  he  relies  upon  two  errors  of  the  lower  court  as 
grounds  of  reversal.  The  first  is,  that  the  lower  court  refused  to 
allow  him  to  put  in  evidence  his  statement,  which  was  made 
within  a  few  minutes  after  Ihe  killinc:,  as  to  how  the  difficulty 
occurred.  He  claims  that  this  statement  was  a  part  of  the  res 
-gestse,  and  it  was,  therefore,  competent  evidence  In  his  behalf. 

It  is  sufficient  to  say  that  this  statement  was  made  after  the 
appellant  had  made  another  statement  as  to  how  the  deceased 
oame  to  his  death.  This  statement,  therefore,  was  not  compe- 
tent evidence  as  a  part  of  the  res  gestae. 

The  second  error  assigned  is  that  the  lower  court,  in  instruc- 
tion No.  2,  failed  to  modify  the  hitter  part  of  it  by  telling  the 
jury  that  although  they  believed  from  the  evidence  the  appel- 
lant sought  the  deceased  and  attacked  him  **with  the  intent  to 
kill  him,"  yet  if  they  also  believed  that  the  appellant  ceased  to 
attack  the  deceased  with  the  intention  of  withdrawing  from  the 
difficulty,  and  after  he  had  thus  ceased,  the  deceased  attacked 
the  appellant  in  such  a  manner  as  to  give  him  reasonable  grounds 
to  believe,  and  he  did  believe,  that  deceased  intended  to  kill  him 
or  do  him  great  bodily  harm,  then  the  appellant  had  the  right 
to  renew  the  attack  upon  the  deceased  for  the  purpose  of  def endu- 
ing himself. 
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If  there  bad  been  any  evidence  before  the  ]ury  that  the  appeK 
lant  did  cease  his  attack  upon  ,the  deceased  with  the  intention 
of  withdrawing  from  the  difficulty,  or  if  the  facta  and  circum-; 
■tances  attending  the  difficulty  were  such  that  the  Jury  might 
have  Inferred  that  the  appellant  ceased  to  attack  the  deceased 
with  the  intention  of  withdrawlxig  from  the  difficulty,  and  that, 
the  deceased,  notwithstanding,  continued  to  assault  the  appel« 
lant  in  such  manner  as  to  cause  him  to  believe  that  the  deceased 
was  about  to  kill  him  or  do  him  great  bodily  harm,  then  the^ 
modification  contended  for  would  have  been  proper,  but  as  there 
were  no  such  evidence,  facts  or  circumstances  before  the  jury,  the^ 
instruction  without  the  modification  was  proper. 

The  evidence  in  the  case  shows  that  the  deceased  was  a  reck- 
less, brutal,  bad  man;  that  the  appellant  was  much  inferior  to- 
the  deceased  in  physical  strength ;  that  the  deceased  was  prone 
to  impose  on  persons  who  were  in  physical  strength  his  Infer- 
iors; that  just  a  short  time  before  the  deceased  was  killed  he 
had,  without  the  slightest  justification,  assaulted  the  appellant, 
and  branded  him  with  epithets,  the  vilest  in  the  English  lan- 
guage; that  the  appellant,  while  smarting  and  burning  from  tha- 
effects  of  the  ill  usage,  armed  himaelf  and  sought  the  deceased 
and  killed  him. 

Ag  it  is  only  for  errors  of  law  that  this  court  can  reverse  in  crim- 
inal cases,  and  as  we  find  none  in  this  case,  the  judgment  of  the: 
lower  court  is  affirmed. 


COVINGTON  SHORT  ROUTE  TRANSFER  CO.  v.  PIEL,  Ac. 
(Filed  December  17,  1887— Not  to  be  reported.) 

1.  Gross  appeals-^SDpersedeaA— While  an  appellee  who  prosecutes  a  oross: 
appeal  may  supersede  the  judgment  on  his  cross  appeal,  the  bond  must  be 
approved' by  the  court  and  not  by  the  clerk. 

In  this  case,  as  the  court  has  not  approved  the  bond,  or  directed  the  super- 
sedeas to  issue,  upon  the  cross  appeal,  the  supersedeas  is  disoharji^d. 

2.  The  oross  appeal  must  he  beard  with  the  original  appeal,  and.  therefore, 
the  motion  to  affirm  the  judgment  on  the  cross  appeal  as  a  delay  case  is  over- 
ruled. • 

8.  In  cases  of  condemnation  of  property  for  public  use,  the  execution  or 
bond  with  surety  is  such  a  compensation  as  authorizes  the  taking  of  the  pos- 
session by  those  authorised  to  construct  the  work. 

Hallam  A  Myers  for  appellant. 

Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Cioruit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

We  find  no  express  provision  of  the  Code  authorizing  the  execu- 
tion of  a  supersedeas  bond  bv  the  appellee  on  his  cross-appeal, 
but  as  ho  is  entitled  to  an  original  appeal,  and  may,  by  a  cross- 
appeal,  when  the  case  is  in  this  court  by  the  appellant,  obtain 
all  the  relief  he  would  be  entitled  to  on  an  original  appeal,  we 
perceive  no  reason  why  he  may  not  supersede  the  judgment  on 
nis  cross-appeal.  A  cross-appeal,  however,  must  be  obtained 
from  the  court.  That  is,  the  cross-appeal  must  be  granted  by 
the  court  in  session,  and  when  granted  a  bond  may  be  offered,. 
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and  if  approved  a  supersedeas  awarded.  The  repeal  of  the  laife^ 
in  ref^ard  to  the  assignment  of  errors  or  cross-errors,  obviates  the 
necessity  of  assigning  any  error  in  the  court  belo\v^  hnd  thre? 
former  practice  of  praying  the  cross-appeal  in  open  court  pr6«< 
vails,  aud  if. a  supersedeas  is  desired  a  bond  must  be  tendeipect 
nnd  approved  by  the  court  and  not  by  the  cleik. 

As  the  court  has  not  directed  a  supersedeas  to  issue  in  ttiiS 
«ase,  or  approved  the  bond,  the  same  is  ineffectual.  It  must  b<^ 
observed,  however,  that  this  court  has,  in  several  cases,  adjudged 
that  the  execution  of  the  bond  with  surety,  in  cases  of  condemn 
nation  of  property  for  public  use,  was  such  a  compensation  as 
authorized  the  taking  of  the  possession  by  those  authorized  to 
construct  the  work.  (General  Statutes,  page  283;  Jackson  v.- 
Winn's  Heirs,  4  Littell,  328;  1  Mar.,  85;  Duncan.  Trustee,  &c.  v.* 
Mayor  of  Louisville,  8  Bush,  98;  Tracy  v.  E.  L.  &  B.  S.  R.  B. 
Co.,  80  Ky.,  259;  3  Ky.  Law  Rep.,  813.)  : 

The  motion  to  aflQrm  the  judgment  on  the  cross-appeal  as  a  de-r 
lav  case  is  overruled.  It  must  be  heard  with  the  original  appeaJU 
If  counsel  desires  any  question  he  may  propose  to  raise  as  to  his 
right  to  supersedeas,  can  be  heard  when  a  bond  is  offered  for  that 
purpose. 


ISLE,  &c.  V.  ISLE'S  EX'OR,  &c. 

(Filed  December  17,  1887— Not  to  be  reported.) 

Kxeciitors— A  testator  owned  an  interest  in  two  firms.  The  executor,  as 
exenntor  and  guardian  of  the  testator's  children,  filed  his  petition  in  equity, 
alleging  that  the  surviving  partners  offered  him  a  cerroiin  amount  for  the 
testator's  interest  in  the  two  firms.  He  asked  that  he  be  authorized  to  se|l 
upon  the  terms  proposed,  which  was  done.  The  infant  children  of  the  tes- 
tator, by  guardian  ad  litem,  appeal,  complaining  that  the  amount  offered 
was  not  enough.  Held— That  the  provisions  of  the  testator's  will  and  the 
proof  as  to  value  authorized  the  judgment. 

L.  L.  Henson  for  appellants.  ^  '■ 

Edward  J.  McDermott  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinidn  of  the  court  by  Judge  Bennett. 

Fred  Use  died  in  Jefferson  county  testate.  His  will  was  duly 
probated  in  the  JefTerson  County  Court.  In  his  will  the  appellee, 
Ewdard  Schnieldeltnecht,  is  named  as  his  executor,  and  he  w»b 
duly  qualified  as  such  executor  by  the  Jefferson  County  Court. 

At  the  time  of  Fred  Use's  deatlj  he  was  a  member  of  the  firnis 
of  Wrampelmeier  &  Co.  and  the  Wrampelmeier  Furniture  Manu- 
facturing? Company.  Both  of  these  firms  were  composed  of  the 
same  members,  and  Fred  Use  owned  one-fifth  interest  therein. 

He  directed  liis  executor  to  settle  up  his  partnership  interest  in 
said  firms  within  three  years  from  the  date  of  his  death.  In 
making  the  settlement  with  said  firms  tlie  executor  was  author- 
ized by  the  will  to  agree  with  the  survivfng  members  of  the 
firms  iipon  a  fair  valuation  of  the  realty  and  ijersonalty  owned 
by  said  firms. 

'After  the  executor  ascertained,  by  final  settlement,  the  amount 
that  was  due  the  testator  as  partner  of  said  firms,  he  was  author^ 
ized  to  lend  the  same  to  the  firms  upon  such  terms  as  he  thought 
best. 

The  testator  also   nominated    the   executor   as  guardian  oLJiis       j 
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The  executor,  as  executor  and  statutory  guardian  of  his*  test^k- 
tor's  infant  children,  filed  his  petition  in  the  Louisville  Chan- 
cery Court  against  said  children  and  the  testator's  other  dev- 
isees. In  whicn  he  stated  that  the  surviving;  partners  of  said  firms 
had  offered  him  |I32,000  for  hi«  testator's  one-fifth  interest  in 
said  firms,  which  included  his  surplus  and  interest  in  all 
the  assets,  personalty  and  realty  belonging  to  said  firms,  the 
terms  of  payment  to  be  $6,00()  cash  and  the  balance  in  equal  in- 
stallments, payable  in  one,  two  and  three  years,  the  notes  for 
the  deferred  payments  to  be  signed  only  by  the  individual  mem- 
bers of  said  firms,  and  no  security  to  be  talcen  and  no  lien  to  be 
retained  on  the  firms'  estate  or  assets  as  secuHty  for  the  pray- 
ment.of  said  notes. 

The  petition  ?iilleged  that  the  price  offered  was  fully  as  much 
as  could  be  realized  out  of  the  partnership  assets  and  property  by 
the  usual  process  of  settling  such  affairs;  that  said  sum  was 
equivalent  to  a  fair  cash  value  of  the  testator's  one-fifth  interest 
in  said  firms;  that  the  payment  of  the  notes  for  the  deferred  pay- 
ments would  be  well  secured  by  (;h<J  names  of  the  members  of  the 
firms  without  gther  security. 

The  petition  also  alleged  that  the  executor  was  satisfied  that 
the  sum  offered  was  a  fair  price  for  his  intestate's  interest  in 
said  firms,  and  that  he  was  satisfied  with  the  terms  of  payment. 

He  asked  the  cliancellor  to  authorize  him  to  accept  the  price 
offered  and  the  proposed  terms  of  payment. 

This  the  chancelloif  did. 

From  that  judgment  the  infants,  by  their  guardian  ad  lilem> 
have  appealed. 

Their  only  ground  of  complaint  is  that  the  sum  of  $32, (HX)  for 
the  testator's  surplus  assets  and  real  and  personal  property  in 
said  firms  is  not  enough. 

We  think  thp  proof,  as  it  appears  in  this  record,  fully  sustains 
the  executor's  allegations  as  to  the  value  of  his  testator's  inter- 
est in  said  firms.  Also  that  his  testator's  will  authorized  him  to 
make  such  a  settlement  and  disposal  of  his  testator's  interest  in 
said  firms,  as  he,  in  the  exercise  of  a  sound  judgment,  should 
deem  best  for  the  interest  of  the  estate. 

The  judgment  of  the  lower  court  is  affirmed. 


BUSH,  &c.  V.  LISLE,  &c. 
(Filed  January  5,  1888.) 

1.  Completion  of  transcript— Where  a  transcrijjt  filed  in  ^ood  faith,  within 
the  time  provided  by  section  738  of  the  Code,  is  not  complete  by  reason  of  an 
omission  of  the  cleric,  the  oversight  of  counsel,  or  the  loss  of  a  part  of  the 
record,  the  defect  may,  even  after  the  time  for  filing  the  transcript  has  ex- 
pired, be  supplied  by  the  filing  of  an  additional  transcript. 

2.  SupplyinR  lost  records— Where  an  order  was  entereti  directing  the  mas- 
ter commissioner  to  take  proof  as  to  the  contents  of  a  lost  record,  and  his 
report  establishing;  the  contents  of  the  lost  paper  was  confirmed,  there  was  a 
substantial  compliance  with  the  provisions  of  the  statute  tor  supplying  lost 
records,  although  a  commissioner  was  not  appointed  for  that  purpose. 

8.  Same— But  whether  so  or  not  the  statute  is  merely  cumulative,  and  the 
Judge,  whether  presiding  as  a  common  law  judge  or  chancellor,  has  juris- 
diction to  supply  the  lost  records  of  his  court  either  by  motion  or  by  peti- 
tion, and  when  parties  have  notice  of  the  proceeding,  and  have  been  heard, 
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the  JudinDent  of  the  oourt,  even  if  enoDeons,  oan  not  be  bo  determined  in  • 
oollateral  proceeding. 

4.  A  speoii^l  jndge  is  inveflted,  for  tbe  time  beings  witb  the  same  poller  as 
a  regular  judge,  and,  therefore,  an  order  by  a  special  judge  directing  tbe> 
master  commissioner  to  take  proof  as  to  the  contents  of  lost  grouiids  fdr  a 
new  trial  in  this  case  was  proper. 

Wm.  Lindsay  and  W.  M.  Beckner  for  appellanis. 

Breckinridge  A  Shelby  and  Charles  J*  Bronston  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Section  788  of  the  Code  provides:  "The  appellant  shall  file  the 
transcript  in  the  office  of  the  clerk  of  the  Court  of  Appeals  at 
least  twenty  days  before  the  first  day  of  the  second  term  of  said 
court  next  after  the  granting  of  the  appeal,  unless  the  court 
extend  the  time,  as,  for  cause  shown,  the  court  may  do." 

The  penalty  for  failing  to  file  the  transcript  is  the  dismissal  of" 
the  appeal.     (Section  740,  Civil  Code.) 

In  the  case  before  us  the  appellant  obtained  a  transcript  of  the 
record  in  the  court  below  and  filed  it  in  this  court  in  a  few 
months  after  the  appeal  was  granted. 

The  record  as  filed  was  not,  however,  a  complete  transcript,  aa. 
the  grounds  embraced  in  the  motion  for  a  new  trial  had  been  lost 
and  could  not  be  found  by  the  clerk.  Sj;ill  the  appellant  had 
brought  the  whole  record,  so  far  as  it  could  be  made  complete  by 
fhe  clerk  below,  and  filed  it  in  this  court  After  this  had  beep 
done  the  appellants,  without  asking  an  extension  of  time  for  that^ 
purpose,  proceeded  in  the  court  below  to  supply  the  lost  paper, 
and  when  supplied  and  offered  in  this  court  the  time  for  filing  it. 
transcript  had  passed,  and  for  that  reason  the  appellants  moved 
to  dismiss  the  appeal,  insisting  that  the  appellant  must  have 
filed  in  this  court,  within  the  time  prescribed  by  the  Code, 
the  entire  record,  or  so  much  of  it  as  would  enable  the  court  to- 
hear  and  determine  the  questions  raised.  As  the  case  below  waa 
a  proceeding  contesting  the  validity  of  a  paper  offered  as  the 
last  will  of  the  testator,  the  grounds  for  a  new  trial  were  essen- 
tial to  the  prosecution  of  the  appeal,  as  without  them  the  court 
would  necessarily  dismiss  it,  the  questions  laised  calling  the 
attention  of  this  court  only  to  errors  of  law  committed  during 
the  progress  of  the  trial.  There  would  be  some  difficulty  in  sus- 
taining the  right  of  appellant  to  further  prosecute  the  appeal, 
but  for  the  practice  heretofore  prevailing,  and  for  the  additional 
reason  that  by  the  provisions  of  the  Code  the  appellants  may  (with 
few  exceptions),  bring  a  partial  transcript  of  the  record  here,  and 
upon  that  have  his  rights  determined.  It  is  true  the  sections  of 
the  Code  with  reference  to  assignment  of  errors  have  been  re- 
pealed, yet  the  appellant,  as  this  court  has  heretofore  held,  may 
still  bring  a  partial  transerlpt  to  this  court. 

This  certainly  requires  a  liberal  construction  of  the  provision 
of  the  Code  as  to  tbe  time  of  filing,  for  if  the  language  of  the 
Code  is  literally  followed,  and  a  complete  transcript  required,  or 
so  much  of  it  as  may  be  necessary  for  the  purposes  or  the  ap- 
peal, with  no  right  to  offer  a  supplemental  record  after  the  time 
for  filing,  great  injustice  would  often  be  the  result,  and  the  lit- 
igant turned  out  of  court,  for  an  omission  of  the  clerk  to  eopy 
some  important  paper  on  pleading,  or  the  failure  of  counsel  to 
notice  that  he  has  a  defective  record  until  hi^  case  is  ready  for 
submission.    When  submitted  upon  a  defective  or  partial  record, 
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this  court  has  held  that  it  is  then  too  late  to  amend  it,  but  it  has 
been  the  universal  practice  where  a  transcript  has  been  in  good 
faith  filed  and  is  defective  or  contains  only  a  part  of  the  proceed- 
ings below  to  permit  the  filing  of  a  supplemental  record  at  any- 
time before  submission.  The  filing  only  of  the  judgment  ren- 
dered below  would  not  be  regarded  as  the  filing  of  a  transcript 
within  the  meaning  of  the  Code,  but  it  must  be  such  a  transcript 
as  evidences  the  purpose  of  the  appellant  to  furnish  this  court 
with  HO  much  of  the  record  as  will  enable  us  to  decide  the  ques- 
tions of  law  or  fact  involved  in  the  litigation.  In  this  case  it  is 
manifest  that  the  grounds  for  a  new  trial  had  been  lost,  a  fact 
known  to  both  parties,  but  before  the  case  was  submitted,  the 
lost  record  had  been  supplied,  and  when  offered  should  be  filed, 
unless  valid  objections  exist  as  to  the  mode  of  establishing  and 
supplying  the  loss.  If  the  ori^rinal  grounds  for  a  new  trial  had 
been  found,  and  a  copy  tendered  when  the  supplemental  record 
supplying  the  defect  was  offered,  this  court  would  have  per- 
mitted the  filing.  If  so,  we  see  no  reason  for  rejecting  the  record 
offered.  Either  party  may  bring  up  parts  of  the  record,  the  ap- 
pellee as  well  as  the  appellant,  when  the  latter  has  failed  to 
bring  as  much  of  the  recoid  as  in  the  opinion  of  the  appellee  is 
necessary  to  an  intelligent  understanding  of  the  case.  The 
appellant  is  liable  to  pay  the  additional  cost,  if  he  brings  more 
or  the  record  than  may  be  necessary,  and  hence  the  necessity  of 
following  the  practice  heretofore  adopted  by  this  court.  The 
clerk  may  have  omitted  to  copy  the  smallest  paper  in  the  record, 
yet  vital'to  the  appeal,  or  to  copy  a  deed  evidencing  title,  and  it 
.would  be  a  harsh  ruling  to  say  that  such  defects  could  not  be 
supplied  before  submission.  So,  whether  by  tlie  omission  of  the 
clerk,  the  oversight  of  counsel  or  the  loss  of  a  paper,  a  part  of 
the  record,  if  a  transcript  is  filed  in  good  faith,  the  defect  can  be 
supplied  before  submission.  The  proper  practice  \vould  have 
been  to  ask  for  an  extension  of  time.  Still  this  provision  was 
evidently  intended  to  appl.v  to  cases  where  no  transcript  could  be 
filed  in  time,  because  of  the  magnitude  of  the  record  or  the  want 
of  time  on  the  part  of  the  clerk  to  make  it,  and  not  to  cases 
where  the  transcript  has  bren  filed,  and  an  omission  to  make  it 
complete.  The  appellee  may  by  motion  have  it  dismissed,  un- 
less the  time  is  extended,  but  when  the  appellant  is  ready  to  per- 
fect the  record  when  the  motion  is  made  or  before  the  dismissal, 
the  court,  in  its  discretion,  will  allow  the  amendment. 

It  is  again  insisted  that  the  proceeding  below  to  supply  the  lost 
record  was  not  in  accordance  with  tlie  statute.  The  regular 
judge  of  the  Clark  Circuit  Court  liad  called  a  special  term  for  the 
transaction  of  chancery  business  only,  and  not  being  present 
when  the  court  convened,  a  special  judge  was  elected,  who,  on 
motion  of  the  appellants,  had  an  order  entered  directing  the 
master  commissioner  to  take  proof  as  to  the  contents  of  the  lost 
record.  The  parties  were  notified  by  the  commissioner  when 
proof  would  be  taken.  They  appeared,  and  at  a  subsequent  term 
of  the  court,  the  regular  judge  presiding,  confirmed  the  com- 
missioner's report  that  establislied  the  contents  of  the  lost  paper. 

The  parties  were  all  heard.  They  liad  their  day  in  court,  and 
while  the  statute  has  not  been  directly  pursued  by  appointing  a 
comimssioner  for  that  purpose,,  its  subsequent  provisions  have 
been  complied  with,  but  if  not  in  this  case  the  regular  judge, 
who  heard  the  motion  for  a  new  trial  and  overruled  it,  and  who 
knew, from  the  statement  of  parties  on   both   sides  and  the  clerk 
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of  the  court,  that  the  paper  had  been  lost,  was  presented  with  the 
report  of  his  commissioner,  made  lip  from  the  testimony  of  the 
parties  or  their  attorneys,  showing  the  contents  of  the  paper, 
and  upon  a  hearing  he  confirmed  the  report  and  supplied  the 
loss.  Whether,  therefore,  the  special  chancellor,  at  tne  special 
term,  had  the  jurisdiction  to  enter  the  order  is  immaterial.  The 
regular  judge  had  before  him  proof  sufficient  to  establish  the  loss 
of  the  paper  and  its  contents.  He  certainly  had  jurisdiction  of 
the  question  and  has  passed  upon  it.  The  statute  on  the  subject 
of  lost  records  is  wisely  conservative,  and  the  judge,  whether 
presiding  as  a  common  law  judge  or  chancellor,  has  jurisdiction 
^to  supply  the  lost   record   of   the   court,  either   by   motion   or  by 

Eetition,"  and  when  parties  have  notice  of  the  proceeding  and 
ave  been  heard,  the  court  having  the  jurisdiction,  his  judg- 
ment, even  if  it  be  erroneous,  can  not  be  so  determined  in  a  col- 
lateral proceeding.  In  our  opinion,  however,  the  order  of  ref- 
erence was  proper.  If  made  by  the  regular  judge  its  validity 
would  not  be  questioned,  and  the  special  judge  was  invested  for 
the  time  being  with  the  same  power.  The  chancellor  certainlv 
had  the  jurisdiction  to  supply  th'^  lost  paper,  and  this  court  will 
not  inquire  whether  the  motion  of  the  appellant  was  upon  the 
one  docket  or  the  other. 

The  original  bill  of  evidence  is  not  before  us,  so  as  we  can  dis- 
pose of  the  question  as  to  the  instructions.  If  not  inserted  in  the 
bill  or  made  part  of  the  record  below,  they  will  not  be  considered. 
An  order  will  be  directed  to  the  clerk  below  to  bring  to  this  court 
the  original  bill  of  evidence  and  exceptions  As  the  question 
with  reference  to  the  instructions  can  not  affect  the  right  to  the 
appeal,  that  question  will  be  disposed  of  on  the  final  hearing. 

The  supplemental  records  are  permitted  to  be  filed  and  the 
motion  to  dismiss  overruled.  (Commonwealth  v.  Keger,  1  Du- 
vall,  240;  Suggott  v.  Bank  of  Ky.,  8  Dana,  201.) 


WOODWARD  V.  COMMONWEALTH. 

(Filed  December  17,  1887— Not  to  be  reported.) 

l.^Discriiuinations  against  foreign  corporations—The  act  of  Maroh  2,  1860, 
'wbioh  reqiiirps  foreign  express  companies  to  pay  to  the  St>ate  auditor  a  lloeDfie 
fee  noc  required  of  domestic  express  companies,  does  not  violate  that  clause 
of  the  Constitntion  which  provides  that  'the  citizens  of  each  State  shall  be 
entitled  to  all  the  immunities  of  oiti/ens  in  the  several  Stales."  That  pro- 
vision of  the  Constitution  does  not  apply  to  corporations. 

2.  Kepeal  of  statutes— That  act  whs  not  repealed  by  subsequent  acts,  the 
object  of  which  was  "to  tax"  for  revenue,  the  object  of  that  act  (March  2, 
1860),  being  "to  rngulrtte  agencies"  and  the  license  fee  required  being  in- 
tended merely  as  compensation  to  the  auditor  for  his  services  and  not  aa  a 
tax.     Repeals  liy  implication  are  not  favored. 

3.  Foreign  ex'press  tompanies— License  fees— Each  agent,  and  not  merely 
each  express  company,  Ir  required  by  the  act'of  1860  to  obtain  a  license  from 
the  auditor  and  to  pay  the  fee  therefor. 

4.  A  long-continued  practice  under  a  statute  ripens  into  an  authoritative 
construction. 

HaUam  &  Myers  for  appellant. 

Helm  &  Bruce  for  appellee. 

Appeal  fiom  Jeff ei son  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Holt. 

The  legislature,  on  March  2,  1860,  passed  the  following  act: 
**An  act  to  regulate  agencies  of  foreigtt  express  companies. 

**^  1.  Be  it  enacted  by  the  general  assembly  of  the  Common- 
-wealth  of  Kentucky,  That  it  shall  not  be  'lawful,  after  the  1st 
^ay  of  May,  1860,  for  any  agent  of  any  express  company,  not  in- 
<5orporated  by  the  laws  of  this  Commonwealth,  to  set  up,  estab- 
lish or  carry  on  the  business  of  transportation  in  this  State  with- 
-out  first  obtaining  a  license  from  the  auditor  of  public  accounts 
to  carry  on  such  business. 

"^2.  Before  the  auditor  shall  issue  such  license  to  any  agent 
of  any  company  incorporated  by  any  State  of  the  United'States, 
there  shall  be  filed  in  his  office  a  copy  of  the  charter  of  such 
<;ompan5\  and  a  statement  made,  under  oath  of  its  president  or 
secretary,  showing  its  assets  and  liabilities,  and  distinctly  show- 
ing the  amount  of  its  capital  stock,  and  how  the  same  has  been 
paid,  and  of  what  the  assets  of  the  company  consist,  the 
amount  of  losses  due  and  unpaid  by  said  company,  if  any,  and 
»11  other  claims  against  said  company  or  other  indebtedness,  due 
or  not  due,  and  such  statement  shall  show  that  the  company  is 
possessed  of  an  actual  capital  of  at  least  $160,000,  either  in  cash 
or  in  safe  investment,  exclusive  of  stock  notes.  LTpon  the  filing 
of  the  statement  above  provided,  and  furnishing  the  auditor  with 
satisfactory  evidence  of  such  capital,  it  shall  be  his  duty  to  issue 
license  to  such  agent  or  agents  as  the  company  may  direct  to 
carry  on  the  business  of  expressing  or  transportation  in  this 
Btate. 

**^  8.  Before  the  auditor  shall  issue  license  to  any  agent  of  any 
express  or  transportation  company  incorporated  by  any  foreign 
government,  or  any  association  or  partnership  acting  under  the 
laws  of  any  foreign  government,  there  shall  be  filed  in  his  office 
a  statement,  setting  forth  the  act  of  incorporation  or  charter,  or 
the  articles  of  association,  or  by-laws  under  which  they  act,  and 
setting  forth  the  matter  required  by  the  preceding  section  of  this 
act  to  be  specified,  and  satisfactory  evidence  shall  be  furnished 
to  the  auditor  that  such  company  has  on  deposit  in  the  United 
States,  or  in  some  safe  dividend-paying  stocks  in  the  United 
States,  the  sum  of  $150,000,  which  statement  shall  be  verified  by 
the  oath  of  the  president  of  such  company,  its  general  agent  in 
the  United  States,  or  has  invested  in  the  stock  of  some  one  or  more 
of  the  United  States  or  the  agent  applying  for  such  license,  and 
upon  due  filing  of  such  statement,  and  furnishing  the  auditor 
with  satisfactory  evidence  of  such  dei)0Hit  or  investment,  it  shall 
be  his  duty  to  issue  such  license  to  the  agent  or  agents  applying 
for  the  same. 

**§  4.  The  statements  required  by  the  foregoing  sections  shall 
be  renewed  in  each  year  thereafter,  either  in  the  months  of  Jan- 
uary or  July,  and  the  auditor,  on  being  satisfied  that  the  capital 
or  deposit,  consisting  of  cash  securities  or  investments  as  pro- 
videci  in  this  act,  remain  secure  to  the  amount  of  $150,000,  shall 
renew  such  license. 

"^  5.  Every  agent  obtaining  such  license,  or  renewal  thereof, 
as  required  by  this  act,  shall,  before  transacting  any  business  of 
transportation  or  expressing  in  this  State,  file  in  the  office  of  the 
clerk  of  the  county  court  in  which  he  or  they  may  desire  to  do 
business  for  said  company,  a  copy  of  the  statement  required  to 
be  filed  with  the  auditor,  and  a  copy  of  the  license,  which  shall 
be  carefully  preserved  by  the  clerk  for  public  inspection,  and  in 
case  of  a  renewal  shall  in  like  manner  file  in  the  office  of  a  clerk 
of  the  county  court  a  copy  of  Huch  renewed  statement  aiKl  license, 
within  thirty  days  after  it  shall  be  filed  with  the  auditor. 
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"$  6.  The  statements  required  by  the  foregoing  sections  shall  be 
made  up  to  a  period  within  six  month sjireceding  the  filing  of  the 
same  with  the  auditor. 

''$7.  If  at  any  time,  after  the  filing  of  the  statemments  by  thiff 
act  required,  it  shall  be  made  to  appear  to  the  auditor  that  the 
fkvailable  capital  of  any  such  company  has  been  reduced,  by  mis- 
fortune or  otherwise,  below  the  sum  of  $150,000,  it  shall  be  his 
duty  to  revoke  the  license  or  licenses  granted  to  any  agent  or 
agents  of  such  company. 

**§  8.  Any  person  who  shall  set  up,  establish,  carry  on  or  trans- 
act any  business  for  any  transportation  or  express  company  nob 
incorporated  by  the  law  of  this  State,  without  having  obtained 
license,  as  by  this  act  required,  or  who  shall,  in  any  wav,  violate 
the  provisions  of  this  act,  shall  he  fined  for  every  such  offense 
not  less  than  $100  nor  more  than  $500,  at  the  discre*^tion  of  a  jury, 
to  be  recovered  as  like  fines  in  other  cases:  Provided,  That  it 
-shall  and  may  be  lawful  for  any  person  who  has  a  right  of  actioD 
that  has  accrued  in  this  State  against  such  foreign  transporta- 
tion er  express  company,  to  sue  any  such  company,  in  any 
county  in  this  State  where  its  agent  may  be  found:  Prf»vided 
.further.  That  nothing  contained  in  this  act  sliall  be  construed  te 
release  said  company  from  lial)ility  as  common  carrier. 
.  "§  9.  For  any  license  Issued  byth^  auditor  under  this  act,  and 
.for  each  renewal  thereof,  he  shall  be  allowed  the  sum  of  $2.50,  te 
be  paid  by  the  agent  or  company  taking  out  such  license. 

'*§  10.  This  act  shall  not  apply  to  any  express  or  transporta- 
■  tion  company  wholly  composed  of  residents  of  tins  State,  or  ta 
any  corporation  chartered  by  this  State,  except  to  impose  the 
liabilities  of  a  common  carrier,  nor  shall  it  apply  to  any  person 
engaged  in  the  ordinary  business  of  transportation  as  common 
carrier  or  otherwise.  This  act  to  be  in  force  from  its  passage." 
(Myer's  Supplement,  page  228.) 

The  appellant,  James  Woodward,  was  indicted  and  convicted 
in  the  Jefferson  Cicruit  Court,  under  the  eighth  section,  for  hav- 
ing, during  1880,  acted  as  the  agent,  at  Louisville,  Keptucky,  of 
the  Adams  Express  Company,  a  corporation  not  created  by*  the 
laws  of  this  State,  without  liaving  any  license  to  do  so  from  the 
.auditor.  It  is  urged,  first,  Ihat  the  law  is  unconstitutional,  and, 
therefore,  void,  because  it  discriminates  against  nonresidents. 

The  (Constitution  of  the  Ignited  States  declares  that**the  cit- 
izens of  each  State  shall  he  entitled  to  all  the  immunities  of  cit- 
izens in  tl)e  several  States,"  but  a  corporation  is  but  a  creature 
of  the  local  law.  It  has  no  absolute  right  of  recognition  in  any 
State,  save  that  of  its  creation.  It  has  no  extra  territorial  opera- 
tion, save  by  comity.  Tlie  validity  of  its  action,  tlie  exercise  of 
any  right  whatever  by  it,  indeed  even  tlie  recognition  of  its  ex- 
istence in  any  otlier  State,  depend  altogether  upon  its  will  and 
cons(»nt.  One  State  can  not  force  its  artificial  creature  into 
anotht'r.  If  it  could  it  would  thereby  transport  its  laws  for  the 
government  of  another  equal  State.  If  the  corporation  he  ac- 
corded any  rights  appertaining  to  citizenship  in  anotlier  State,  it 
is,  by  its  sanction,  either  express  or  impliecf.  It  may  forbid  its 
presence  altogether,  and  it,  therefore,  follows,  of  course,  that  it 
may  impose  such  restrictions  as  it  cliooses,  provided  they  are 
not*  open  to  constitutional  objection.  The  '•immunities"  secured 
by  the  organic  law  to  the  citizen  of  one  State  in  the  other  States 
are  sue!)  privileges  as  are  common  to  the  citizens  of  the  latter 
States  under  their  laws,  and  do  not  em!)race  special  privileges 
created  l\v  his  local  law  and  enjoyed  by  him  at  home.  Nor  does 
the  term  "citizen,"  as  used  in  the  Constitution,  include  corpora- 
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tioDB.    This  is,  therefore,  not  a  case  where  a  State  has  imposed 
li  burden  upon  the  citizens  of  another  State  not  borne  by  its  owni 

This  rule  has  been  declared  not  only  by  this  court  but  also 
by  the  Supreme  Court  of  the  United  States.  (Phoenix  Ins.  Co. 
V.  Commonwealth,  6  Bush,  68;  Paul  v.  Virginia,  8  Wall,  168; 
Doyle  V.  Insurance  Co.,  94  U.  S.,  635.) 

It  is  next  said  that  the  act  above  cited  has  been  repealed,  but 
even  if  this  be  not  so  that  then  its  proper  construction  only  re- 
quires the  company  and  not  each  of  its  agents  to  obtain  a  license, 
»nd  that  the  Legislature,  by  subsequent  legislation,  has  placed 
this  construction  upon  it. 

In  support  of  these  positions  we  are  referred  to  the  following 
T?ections  of  the  act  of  February  20,  1^64,  entitled:  '*An  act  to  tax 
railroads,  turnpike  roads  and  other  corporations  in  aid  of  the 
sinking  fund/' 

•  **^  6.  That  it  shall  l)e  the  ehity  of  the  treasurer,  SHcr<*tary,  agentJ 
x)T  superintendent  of  any  express  company  doing  !)usiness  in  thiji 
8tate,  to  report  to  the  auditor  of  public  accounts  on  or  before  the 
16th  day  of  Julv,  1S(>4,  and  on  eacl)  succeeding  loth  day  of  July 
thereafter,  a  full  and  comprehensive  statement  of  the  business  of 
the  compjiny  within  the  State  for  the  twelve  njonths  next  preced- 
ing, and  slu'ill,  on  or  before  the  lOth  day  of  October  following, 
pay  into  tlie  treasury  a  tax  of  six  per  cent,  upon  the  net  profits  of 
the  busiiiess  done  by  it  witliin  this  State. 

"^7.  That  if  any  of  the  ofHcors  m<*ntioned  in  sections  fifth  and 
sixtli  of  this  act  shall   fail  or  refuse   to   report  to   the  auditor  of 

f)uhlic  accounts  as  therein  required,  that  such  officer  shall  be 
iable  to  a  f1n(»  of  $l,()tK)  for  each  montli  he  may  so  fail  to  report, 
which  fine  or  fines  shall  he  recovenible  u])on  motion  in  the 
Franklin  Ciicuit  ('ourt,  and  any  execution  which  may  issue  upon 
any  jndgUK^nt  renck^red  on  such  motion  may  he*  levied  on  the 
property  of  any  corporation  in  whosi*  employment  such  officer 
may  bo:  Provided,  however,  That  before  any  such  judgment 
shall  be  rendered  said  otficer  shall  have  at  least  twenty  day's 
notice  of  the  motion. 

"^  H.That  all  laws  or  parts  of  laws  in  conflict  or  incompatible 
with  the  provisions  of  this  act  are  hereby  repealed,  and  no  Uher 
taxes  tlian  those  herein  imposed,  whether  provi(led  for  in  the 
charters  or  otherwise,  shall  he  collectable  from  the  several  cor- 
porations herein  ^numerated  by  this  Commotiwealth."  (Myer's 
Supplenn^nt,  page  4S0. ) 

Also  to  the  following  amendatory  act,  ai)prove(l  March  2,  1870: 
"'An  act  to  amend  'an  act  to  tax  railroads  and  other  corporations 
in  aid  of  the  sinking  fund,'  approved  2()th  of  February,  isr)4. 

"^1.  Be  it  enac  ed  by  the  (4eneral  Assembly  of  the  Common- 
wealth of  Kentucky,  That  sections  six  and  seven  of  the  act  to. 
whicli  this  is  an  auK'ndment,  so  far  as  tlie  same  ai)plies  to  foreign 
express  companies  doing  business  in  this  State,  be,  and  the  same 
are  hereby,  amended  as  follows,  to  wit:  All  express  and  trans- 
portation and  fast  freight  line  companies  doing  business  in  this 
State,  and  reciuired  to  obtain  a  license  from  the  auditor  of  public 
accounts  under  the  provisions  of  the  act,  entitled  'An  act  to  reg- 
ulate agencies  of  foreign  express  companies/  approved  on  the; 
second  day  of  March,  1860,  shall,  on  renewing  their  licenses  in 
each  year.'  severally  pay  as  a  tax  for  the  privilege  of  doing  busi-* 
ness  in  this  State  the  annual  sum  of  $500,  where  the  distance 
Dver  which  the  lines  of  such  company  extend  in  this  State  is  one 
hundred  miles  or  less,  and    the   annual   sum   of  $1,000  where  tlie- 
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distance  over  which  the  line  of  such  company  extends  in  this 
State  is  more  ttuin  one  hundred  miles,  and  any  such  company 
which  has  taken' or  may  take  out  the  license  provided  for  in  saia 
act  of  March  2,  I860,  and  shall  pay  the  annual  tax  provided  for 
in  this  act,  sliall  not  be  required  by  any  county,  town,  city  or 
other  corporation  or  local  jurisdiction  in  the  State  to  take  cut  or 
obtain  any  other  or  additional  license,  or  to  pay  any  other  or  ad- 
ditional tax  or  sum  of  money  for  the  right  or  privilege  of  con- 
ducting its  business  in  or  through  such  county,  town,  city,  cor- 
poration or  other.Local  jurisdiction:  Provided,  Nothing  contained 
In  this  act  shall  be  construed  as  exempting  said  companies  fron> 
the  ordinatry  ad  valorem  tax  on  such  property,  real  or  personal^ 
that  they  may  own  or  possess. 

*'^  2.  That  the  annual  report  of  the  statement  of  the  business  of 
such  express  companies  required  by  the  said  sixth  section  of  the  act 
to  which  this  is  an  amendment  be,  and  the  same  is  hereby,  dis- 
pensed with,  and  instead  thereof  it  shall  be  the  duty  of"  some 
one  of  the  representatives  of  such  company  enumerated  in  said 
section  to  report,  at  the  time  of  obtaining  the  said  annual  license* 
a  full  and  true  statement  of  the  routes  and  distances  over  which 
the  lines  of  such  company  extend  in  this  State,  and  for  a  failure 
of  such  company,  or  some  of  its  authorized  agents  to  make  such 
annual  report,  and  to  pay  the  annual  tax  required  by  this  act,, 
for  sixty  days  after  the  report  and  payment  ought  to  be  made, 
such  company  in  its  corporate,  joint  stock  or  partnership  name 
shall  be  liable  to  a  fine  of  $l.nK),  in  addition  to  the  tax  herein 
imposed  to  be  recovered,  enforced  and  collected  as  required 
in  the  seventh  section  of  the  act  to  which  this  is  an  amend- 
ment. 

"§  3.  Thai  all  laws  and  parts  of  laws  coming  in  conflict  with 
this  act  be,  and  the  same  are  hereby,  repealed,  and  fhis  act  shall 
take  effect  from  and  after  its  passage.''     (Acts  of  1869-70,  volume 

1,  page  38.) 

By  an  act  approved  February  12,  1866,  entitled  *'An  act  amend- 
ing ihe  law  regulating  the  fees  to  be  paid  by  foreign  insurance 
and  express  companies,''  it  was  provided  that  the  auditor  should 
receive  *'for  each  original  or  renewal  license,  with  certified  copy 
of  statement,  $o,  which  fees  shall  be  paid  by  the  afff  nt  or  agent» 
or  companies  before  acting  under  the  license."  (Myer's  Supple- 
ment, page  719. ) 

The  sixth  section  of  article  4  of  the  present  revenue  law  only 
substantially  re-enacts  the  provisions  of  the  act  supra  of  March 

2,  1870,  as  to  the  tax  to  be  paid  by  express  companies,  the  only 
difference  being  that  it  applies  to  all  express  companies,  and  ia 
not  confined  to  foreign  ones. 

It  is  true  it  is  therein  called  **a  license  tax,''  but  it  is  for  rev- 
enue, and  was  doubtless  so  termed  to  distinguish  it  from  the  ad 
valorem  tax  imposed  by  the  act  of  February  20,  1861,  upon  the 
profits  of  the  business. 

The  above  are  all  the  legislative  provisions  which,  in  our  opin- 
ion, have  any  bearing  upon  the  question  of  either  the  repeal  or 
the  proper  construction  of  the  act  of  March  2,  1860. 

It  is  clear  to  our  minds  that  they  point  to  two  distinct  lines  of 
legislation,  one  looking  to  the  protection  of  the  public  in  the 
transaction  of  business  with  foreign  express  companies,  and  the 
other  to  the  collection  of  revenue  from  companies  engaged  in  this 
business.  Two  objects  were  in  view.  One  was  **to  regulate 
agencies,"  and  the  other  **to  tax"  for  revenue.  The  titles  of  the 
acts  so  indicate.  The  license  act  of  March  2^  1860,  was  not  ex- 
pressly repealed  by  the  taxing  act  of  February  20,  1864,  and  stat- 
utory repeals  by  implication  are  not  favored.     One  act  will  not 
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be  regarded  as  repealing  another  by  construction,  unless  their 
provisions  are  irreconcilable  or  there  is  good  reason  to  conclude 
that  the  legislature  so  intended.  Keeping  in  view  tho  evident 
purpose  of  each  of  these  two  acts,  we  fail  to  see  either  any  such 
conflict  or  any  such  legislative  purpose.  Nor  in  our  opinion  is 
the  theory  that  the  act  of  March  2,  1860,  was  repealed  by  that  of 
February  20,  1864,  supported  by  the  act  of  March  2,  1870.  Upon 
the  contrary  it  shows  that  it  was  then  recognized  as  being  in 
force.  In  amending  the  law  as  to  the  tax  which  express  com- 
panics  were  to  pay,  it  expressly  but  incidentallj'^  speaks  of  for- 
eign express  companies  being  ** required  to  obtain  a  license  from 
the  auditor  of  public  accounts  under  the  provisions  of  the  act 
entitled  *an  act  to  regulate  agencies  of  foreign  express  com- 
panies/ approved  on  the  2d  day  of  March,  I860.''  This  legisla- 
tive recognition  was  over  six  years  after  the  passage  of  the  act^ 
which  it  is  claimed  repealed  the  one  of  1860,  and  the  act  of  Feb- 
ruary, 1866,  raising  the  license  fee  was  enacted  two  years  after 
the  passage  of  the  socalled  repealing  act. 

The  two  acts  of  1860  and  1864  relate  to  entirely  different  sub- 
jects, the  latter  altogether  to  revenue,  while  the  purpose  of  the 
former  is  to  protect  the  public  against  dealing  with  irresponsible 
companies,  and  to  definitely  point  out  beyond  dispute  tlie  agent 
of  the  company  at  any  place  where  It  may  do  business. 

That  of  1860  in  no  way    relates   to   revenue,  and    the  money  re- 
quired to  be  paid  for  the  license  is  not  exacted   as  a  tax  for  the 
government,  but  merelj'  as  compensation  to  a  State  officer  for  the 
uties  ho  is  required  to  perform  under  the  law. 

The  policy  of  thus  paying  him  is,  to  say  the  least,  questionable, 
but  this  is  not  for  our  consideration. 

It  is  a  fact^of  which  we  must  take  notice  that  the  State  policy 
in  this  respect  lias  not  l)een  a  fixed  one.  In  some  instances  an 
officer  receives  a  certain  salary  and  nothing  more.  In  otiiers  a 
certain  sum.  anc!  by  way  of  making  it  adequate  also  certain  fees 
to  be  paid  to  him   by  those  for  whom  the  services  are  prrformed. 

The  latter  policy  has  been  persued  as  to  the  Auditor  whose 
manifold  duties  are  not  only  important  but  quite  onerous.  It  is 
within  the  i)ower  of  the  legislature  not  only  to  thus  tax  for  rev- 
enue but  to  thus  provide  compensation  for  the  performance  of  the 
necessary  services.  It  is  done  in  New  York,  Ohio,  Illinois,  Mis- 
sissippi and  other  States. 

It  is  urged,  however,  that  by  imposition  of  this  license  feu  upon 
from  250  to  8(X)  express  agents,  the  auditor  receives  a  consider- 
able sum  while  the  State  gets  nothing. 

If  the  purpose  was  to  raise  revenue  this  fact  would  of  course 
be  entitled  to  great  consideration,  but  as  we  have  already  seen 
this  is  not  the  object.  Upon  the  other  hand,  however,  it  would 
be  equally  as  improbable  that  the  legislature  intended  that  the 
auditor  should  perform  the  responsible  duties  required  by  the  act 
of  March  2,  I860,  for  the  sum  of  $2.60  or  $5  as  now  provided  by 
the  issual  of  one  license  to  the  crompany.  His  duties  under  the 
law  are  quite  important.  He  not  only  issues  the  license  but  he 
is  required  to  investigate  and  know  the  pecuniary  condition  of 
the  company.  He  must  not  only  examine  critically  its  state- 
ment of  its  capital,  its  assets  and  liabilities  and  everything 
affecting  its  pecuniary  condition,  but  also  the  evidence  furnished 
in  support  of  the  same,  and  he  can  issue  the  licenses  only  when, 
in  his  opinion,  the  company  have  conformed  to  the  standard 
provided  by  the  law.  Moreover,  it  is  his  duty  to  watch  the  con- 
nition  of  the  company. 
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If  at  any  time  through  misfortune  or  otherwise,  its  pecuniary 
condition  falls  below  the  statutory  standard,  he  is  required  to 
revoke  the  licenses  that  have  been  issued  to  its  agents.  Beyond 
doubt  all  these  requirements  are  for  the  benefit  of  the  persons 
and*  public  dealing  with  the  company,  and  not  for  revenue.  The 
agent  is  required  to  have  liis  license  recorded  in  the  county 
where  he  is  located.  This  enables  the  public  to  know  definitely 
with  whom  to  deal  in  tninsacting  business  with  the  company, 
and  the  granting  of  the  license  is  a  guaranty  of  its  solvency  by  the 
State. 

A  statute  should,  however,  be  construed  according  to  its 
equity,  and  while  it  is  the  province  of  tlio  legislature  to  fix  the 
compensation  of  an  officer  of  the  State,  yet  we  n\n.y  look  to  it  in 
arriving  at  tlieir  meaning  if  it  be  in  doubt. 

In  view,  however,  of  tlie  duties  imposed  by  the  law  in  question 
upon  tlie  auditor,  we  can  not  presume  from  the  compensation 
allowed  for  a  license  to  each  agent  of  the  company  that  the  leg- 
islature in  fact  intended  that  hut  one  license  should  issue,  and 
that  to  the  company.  Such  a  construction  would  be  at  war.  not 
only  with  the  purpose  of  the  b^gislation,  but  the  very  words  of 
the  statute. 

If  language  can  menu  anything  the  act  of  1860  certainly  requires 
each  agent  to  have  a  license.  1 1  repeatedly  says  so.* The  only  ground 
upon  wliich  a  dilfereur  construction  can  he  based  is  that  the  act 
of  Mareli  2,  ISTO,  in  referring  to  that  of  1S60,  speaks  of  the  com- 
pany ol)taining  "a  license.''  The  word,  however,  is  used  in  the 
singular  nunihtr  in,  the  act  (if  UnO,  atul  this  language  was  doubt- 
less employed  in  the  law  of  ISTO,  relating  to  and  amendatory  of 
that  taxing  the  companies,  Ix.cause  the  ninth  section  of  the  law 
of  ISfil)  providers  that  the  fe(*  for  issuing  th(»  lieense  shall  he  paid 
by  "the  aj.!:ent  or  company.''  It  ^^as  leasonable  to  suppose  that 
the  company  would  furnish  its  agents  their  licenses. 

The  construction  now  asked  of  the  act  of  \[(M)  has  never  been 
put  upon  it,  although  it  has  now  been  in  foree  for  o^er  a  quarter 
of  a  century. 

Neither  the  executive  branch  of  the  government  nor  those 
affected  by  it  have  ever  so  construed  it.  This  contemporaneous 
construction— this  communis  opinio— is  entitled  to  weight,  and" 
should  not  he  d(^parted  from  unless   clearly   re(iuired   by  the  law.. 

Sueh  a  long  continued  practice  rii)ens  into  an  author'ative  con- 
struction of  a  .statute,  esi)ecially  when  the  legislature  sits  by 
without  dictating  a  change.  Moreover,  it  must  not  be  forgotten 
that  this  has  ccuitinuod  for  over  twenty  years  since  the  passage 
of  the  act,  which  it  is  now,  for  the  fir.^t  time  claimed,  repealed - 
the  law  that  authorized  it.  The  agents  of  the  exj^ress  companiea 
have,  during  all  this  time,  continued  to  take  out  their  licenses, 
and  without  complaint  so  far  as  this  record  sho\^s,  and  certainly 
without  complaint  in  court. 

The  view  above  indicated  is  supported  by  our  legislative  policy 
as  to  insurancr'  companies.  In  IHofi  the  legislature  fixed  the  com- 
pensation uf  the  auditor  for  issuing  licr^nses  to  insurance  agents 
at  .$2.rj().  The  law  doing  so  is  identical  in  its  provisions  with  that 
of  U;()0  as  to  express  companies.  The  services,  required  of  him  in 
each  case  were  the  same.  There  is  a  parallel  in  the  legislation. 
He  continued  to  he  thus  paid,  save  that  in  1870  the  fee  was 
raised  to  $5,  until  1881),  when  this  compensation  was  taken  from 
him  and  turned  into  the  treasury,  but  in  lieu  thereof  for  these 
services  as  to  insurance  companies,  he  was  allowed  a  fixed  .salary 
of  $1X)().  During  all  this  time,  too,  the  insurance  companies  were 
taxed  upon  their  business. 

The  act  of  18B0  relates  only  to  the  regulation  of  the  agencies  of 
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foreign  express  companies.  That  of  1864,  however,  imposes  a 
six  per  cent,  tax  and  relates  to  all  express  companies. 

The  amendment  of  1870,  to  the  last  named  act,  only  changed 
the  basis  of  taxation  as  to  foreign  companies  from  this  per  cent, 
to  a  specific  sum.  The  statements  which  had  to  be  furnished  to 
the  auditor  under  the  acts  of  1860  and  1864  were  different.  One 
was  required  to  enable  him  to  determine  whether  the  foreign 
company  should  be  permitted  to  do  business  in  the  State,  while 
the  other  was  for  the  purpose  of  fixing  the  company's  tax.  The 
two  acts  looked  to  different  ends,  and  were  evidently  intended 
by  the  legislature  to  subserve  different  purposes. 

Every  reason  requiring  the  passage  of  the  law  of  1860  existed 
in  1864,"  when  it  is  claimed  that  it  was  repealed.  The  same  pub- 
lic policy  which  prompted  its  enactment  in  1860,  required  its  con- 
tinuance in  1861.  No  reason  appears  why  it  should  then  have 
been  repealed  and  the  judgment  is  affirmed. 


HERROLD  V.  COMivIONWEALTH. 

(Filed  December  17,  1F87— Not  to  be  reported.) 

An  indictment  for  willfully  shootiner  at  and  wonnfline  another,  does  not 
state  the  Rtntiitoiy  offense  of  willfully  and  jnalloiouply  shooting  at  and 
wounding  another,  and  a  dt-mnrrer  to  such  an  indictnit^nt  should  have  I  een 
sustained. 

Hallam  &  Myers  and  .J.  F.  &  C.  H.  Fisk  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Kenton  (Mrcuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  offense  with  which  appellant  is  charged  in  the  indictment 
is  for  willfully  shootinu:  at  and  wounfling  another  with  intent  to 
kill.  The  offense  (iescril)ed  in  the  statute  and  for  wliieli  it  was 
probably  intended  to  indiet  !iini,is  willfully  and  malieinusly  shoot- 
ing at  and  wounding  jinother  with  an  intention  to  kill  him,  so 
that  he  does  die  thf^Vehy. 

Willfully  shooting  another  may  be  done  in  sudden  heat  and 
passion,  or  in  self-defense,  and  is.  therefore,  not  the  ecjuivalent 
of  malicious  shooting  in  the  meaning  of  th<'  statute,  and  as  the 
statutory  offense  charged  is  not,  as  required  by  tlie  ('riminal 
Code,  stated  in  the  indietment,  the  court  erred  in  overruling  tl)e 
demurrer.  The  first  instruction  was  erroneous  and  prejudicial 
to  the  rights  of  appellant,  and  ought  not  to  have  i)een  given.  For 
the  jury  was  not,  as  told  to  them  by  court,  authorized  to  find 
him  guilty  of  a  felony  and  fix  liis  punisliment  at  confinement  In 
the  penitentiary,  upon  the  hypothesis  that  he  willfully  shot  and 
wounded  the  person  named  therein.  To  so  convict  and  punish 
the  jury  must  believe  the  act  was  maliciously  as  well  as  willfully 
done. 

The  instruction  in  which  was  stated  the  circumstances  under 
which  the  jury  were  authorized  to  find  him  guilty  of  a  misde- 
meanor, did  not  aid  or  explain  instruction  No.  1.  nor  are  we  jus- 
tified in  assuming  tlie  jury  did  or  could  understand  it  was  their 
duty  to  believe  the  act  was  maliciously  done,  be»fore  convicting 
of  felony. 

The  judgment  is,  therefore,  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 
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MARKWELL  v.  GRAY. 

(Filed  November  17,  1887.) 

TnistB— When  a  trustee  has,  by  a  purchase  of  the  trust  property  from  th» 
cestui  que  trust,  made  a  profit,  the  chancellor  should  never  hesitate  to  set 
aside  the  sale  when  the  effect  of  so  doinpr  is  to  put  the  parties  in  statu  quo. 

In  this  case  a  sale  by  a  devisee  to  the  executor  of  his  Interest  In  the  testa^ 
tor's  estate  Is  set  aside  at  the  instance  of  the  devisee. 

W.  A.  Suclcluth,  W.  G.  Dearing  and  E.  W.  Mines  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

E.  W.  Markwell,  who  was  the  executor  of  his  father's  will,  in 
1879  purchased  of  Geo.  W.  Gray  and  his  wife  the  latter's  interest 
as  devisee,  they  executing  and  delivering  to  him  a  writing,  re- 
citing that  they  had,  in  consideration  of  $1,000  in  cash,  sold  and 
conveyed  to  Markwell  all  their  interest  in  the  estate.  The  will 
excluded  from  any  share  in  the  testator's  estate  several  of  his 
children.  These  excluded  children  had  prosecuted  an  appeal  from 
the  order  of  the  county  court  probating  the  will,  which  was 
pending  at  the  time  the  sale  was  made.  A  suit  was,  at  the  same 
time,  threatened  against  the  estate  upon  a  claim  amounting  to 
$1,800.  This  suit,  wliich  was  afterwards  brought,  was  defeated^ 
The  will  was  also  established.  If  the  will  had  been  rejectedv 
and  the  suit  referred  to  liad  been  decided  against  the  estate,  the 
share  going  to  Mrs.  Gray  would  have  been  less  than  $1,0(X).  In 
1H83  the  executor  made  his  final  rettlement,  which  showed  that 
each  devisee  was  entitled  to  $1,866.98.  This  action  was  then 
brought  by  Gray  and  wife,  in  which  tliey  aver  that  they  did  not 
sell  their  interest,  and  that  the  writing 'was  meant  to  be  merely 
a  receipt  for  $1,9(K).  They  also  charge  that  Markwell  withheld 
information,  and  misrepresented  the  condition  of  the  estate. 
The  evidence,  instead  of  contradicting,  confirms  the  writings 
Therefore,  the  only  question  for  our  consideration  is,  whether  the 
contract,  in  view  of  the  relation  existing  between  the  parties,  ia 
constructively  fraudulent.  Markwell,  as  executor,  knew  the  con-» 
dition  of  the  estate  and  the  merits  of  the  pending  and  threatened 
litigation.  Gray,  a  resident  of  a  distant  State,  in  financial  dis- 
tress, came  to  Kentucky  to  realize  something  from  his  wife^a 
share  of  the  estate  in  Markwell's  hands.  Though  he  endeavored 
to  inform  himself,  and  examined  the  inventory,  he  could  not 
have  been  in  a  condition  to  know  as  much  concerning  the  value 
of  the  estate,  or  of  the  merits  of  the  appeal  from  the  order  pro-^ 
bating  the  will,  or  the  threatened  suit,  as  the  executor  knew. 
True,  the  attorneys  employed  bv  Markwell  for  the  estate,  say 
that  they  fully  informed  Gray  of  the  condition  of  the  estate,  but 
they  do  not  say  what  information  they  gave  him  concerning  the 
probable  result  of  the  litigation.  It  is  likewise  true  that  Gray 
made  an  ineffectual  effort  to  sell  his  wife's  interest  in  the  estate 
to  other  parties.  Markwell  says  Gray  begged  him  to  buv,.and 
he  finally  consented  to  purchase.  We  can  not  regard  Gray'a 
anxiety  to   sell   as   prejudicial    to   his   rights   in  this  action,  for« 
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under  the  circumstances,  Markwell's  expression  of  reluctance  to 
buy  was  calculated  to  stimulate  Gray  to  sell.  But  conceding^ 
Markweirs  fairness,  it  is  a  well  settled  rule,  that  an  administra- 
tor or  executor  is  not  allowed  to  purchase  or  speculate  on  the 
estate  confided  to  him  for  the  purpose  of  administration.  He^ 
will  not  bo  permitted  to  make  profit  out  of  the  estate.  As  said  in 
Handlin  v.  Davis,  81  Ky.,  42,  when  the  claim  is  even  doubtful, 
that  is  the  subject  of  sale,  the  chancellor  will  not  allow  the  exec- 
utor to  profit  by  his  purchase,  and  will  cancel  the  contract,  or 
make  him  pay  over  the  profits  resulting  from  his  speculation. 

We  recognize  the  distinction  between  the  cases  where  the 
fiduciary  and  those  with  whom  he  stands  In  that  relation  deal 
with  one  another,  and  where  the  fiduciary,  acting  with  reference 
to  his  trust,  deals  with  himself  in  his  individual  character.  The 
distinction  is  thus  expressed  in  Price  v.  Thompson,  8  Ky.  Law 
Bep.,  206:  **While  the  same  general  principle  governs  all  persons 
occupying  a  fiducial  character,yet  there  are  two  classes  of  cases  con 
trolled  by  diflferent  special  rules.  The  first-class  includes  all  those 
instances  in  which  the  fiduciary,  and  those  with  whom  he  stands, 
in  that  relation,  consciously  and  intentionally  deal  witli  each 
other,  each  knowingly  taking  a  part  in  the  transaction,  from 
which  results  a  contract  or  conveyance.  Here  tlie  contract  is 
not  necessarily  voidable.  It  may  be  valid,  but  a  presumption  of 
its  invalidity  arises,  and  that  so  strong  that  nothing  short  of  clear- 
evidence  of  good  faith,  of  full  knowledge,  of  adequate  considera- 
tion, and  of  independent  thought,  consent  and  action  can  over- 
conie  it. 

•*The  second  class  is  where  the  fiduciary,  acting  with  reference 
to  his  trust,  deals  with  himself  in  his  private  or  IndividuaF 
character  as  where  a  trustee  buys  at  his  own  sale.  Such  transac- 
tions are  voidable  at  the  suit  of  the  beneficiary  and  not  merely 
presumptively  invalid,  as  in  the  first  class,  where  good  faith, 
'uU  knowledge,  adequate  consideration,  independent  thought, 
consent  and  action  may  be  proved,  because  the  sale  or  purchase, 
if  made  privately,  is  not  known,  or,  if  made  publicly  by  coercive 
authority,  can  not  be  controlled."     - 

Can  it  be  said  in  this  case,  which  falls  within  the  first  class, 
that  the  evidence  of  good  faith,  of  full  knowledge,  of  adequate 
consideration,  is  so  cleai  as  to  rebut  the  legal  presumption  of  the 
invalidity  of  the  contract?  The  parties  were  not  upon  an  equal 
footing.  They  were  not  at  arms-length.  Gray,  a  nonresident,  a 
man  in  financial  distress,  though  coming  here  for  the  purpose- 
of  realizing  his  interest  in  the  estate,  could  not  have  had  that 
full  knowledge  concerning  the  subject  matter  of  the  contract 
which,  we  must  presume,  Markwell  possessed.  If  he  could  have 
acquired  this  knowledge,  as  it  is  argued  he  did,  by  an  examination 
of  the  inventory,  such  an  examinalion  would  have  demonstrated 
that  the  estate 'was  actually  wortii  what  the  result  proves  it  to 
have  been  worth.  And  the  fact  would  be  that  he,  on  account  of 
his  necessities,  sold  to  the  executor,  for  $1,(KX),  what  was  actually 
worth  over  $1,800.  But  it  is  insisted  that  other  contingencies 
entered  into  the  valuation  of  Gray's  share  in  the  estate,  i.  e., 
the  uncertainty  as  to  the  result  of  the  contest  over  the  will  and 
the  probability  of  the  estate  being  sued  for  $1,800  or  $2,000. 

How  was  Gray  informed  as  to  these  matters?  We  fail  to  fln«d 
in  the  record  any  evidence  showing  that  he  had  any  information 
concerning  them,  save  the  bare  fact  that  an  appeal  was  pending^ 
and  a  suit  was  threatened.  The  statement  of  Markwell  and  his 
attorneys  that  Gray  was  fully  informed  concerning  the  condi- 
tion of  the  estate,  does  not  imply  that  he  had  that  knowledge 
concerning  the  probable  result  of  those  matters  that  the  executor 
had. 
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But,  conceding  that  these  matters  were  such  as  no  one  could  be 
satisfactorily  inrormed  concerning,  that  they  were  in  their  nature 
uncertain,  It  seems  to  us  to  follow,  therefore,  that  the  rule  that 
an  executor  can  not  use  the  trust  property,  nor  his  relation  to  it, 
for  his  own  personal  advantage,  should  be  applied  in  its  full 
force.  The  case  is  not  like  that  where  the  character  and  amount 
of  property  belonging  to  the  estate  is  ascertained,  but  the  time 
of  its  distribution  or  payment  is  deferred.  There  the  beneficiary, 
as  well  as  the  trustee,  may  inform  himself  as  to  its  value,  and 
each  has  the  same  opportunities  for  considering  the  contingen- 
cies atfecting  its  value,  which  may  arise  before  the  time  at 
which  the  distribution  or  payment  is  to  be  made. 

But  if  tlie  contingencies  which  are  sought  to  be  invoked  in  this 
case  as  a  snfilcient  consideration  for  a  contract  whereby  the  ben- 
eficiary sells  to  tlio  executor  an  estato  whicli  proves  to  be  worth 
near  $1,1KK),  for  $1,()(M),  are  held  sufficient  for  that  purpose,  it 
would  destroy  all  security  for  good  faith  and  fair  dealing  upon 
tlie  part  of  executors.  The  rule  once  established  would  l)e  dis- 
astrous in  its  conse(iUPnces.  If  an  executor  can,  where  there  is 
a  pending  or  a  threatened  suit,  buy  out  a  devisee  in  "an  honest 
case,  he  may,  in  a  case  having  tliat  appearance,  but  which  from 
tiio  infirmity  of  hunnin  testimony  may  l)e  grossly  otherwise." 
We  are  of  opinion  that  tho  character  of  tlie  transaction  in  this 
case  is  such  that  the  legal  presumption  of  invalidity  is  not  sus- 
ceptible of  bcMug  overcome  by  evidence— in  other  words,  tiie  con- 
tract partakes  of  the  nature  of  a  wagering  contract,  and  tlie  cir- 
cumst;inc(^s  are  such  that  the  cestui  (jue  trust  could  not  acquire 
that  full  knowledge,  which  would  enable  liim  to  enter  knowingly 
into  the  contract.  We  know  of  no  case  wlierc*  the  rule  should  be 
more  rigorously  applied  to  its  fullest  extent  than  to  a  case  where 
th(^  (M'stui  (luc  trust,  in  the  sale  to  his  trustees  bases  the  consid- 
eration of  the  contract  upon  the  uncertainty  of  litigation  in 
whicli  the  trust  estate  is  involved.  The  exeeut'or  is  charged  with 
t!ie  conduct  of  all  litigation  concerning  the  estate— the  most  i)er- 
fect  p.ood  faith  is  demanded  and  exiircted  of  iiini,  and  no  rule 
slioulci  ever  Ix*  cstal)lislied  which  would  allow  him  to  place  him- 
self in  a.  situation  where  the  temptations  to  violate  duty  and  con- 
science are  so  great.  L(^t  it  be  once  understood  that,  in  any  case 
wher(^  a  litigation  is  pending  or  tlireatened  against  the  estate, 
that  tli(^  ex(  I'utor  can  speculate  upon  the  contingencies  attending 
sucii  litigation,  ])rovi(le(i  he  can  clearly  show  fairness,  full 
knowledge  and  adetpiat**  consideration,  and  the  result  would  be 
disastrous.  In  tlie  language  of  Lord  Kldon:  "In  many  instances 
the  power  of  a  court  of  (Mjuity  v/ould  not  he  ecjual  to  protect  it 
against  decei)tion,  from  tiie  inif)ossibility  of  knowing  the  truth  in 
every  cnse.  Frauds  would  lurk  in  transactions  whicli  the  eagle 
eye  of  the  law  could  not  detect."  .Judge  Story,  in  iiis  work  on 
Eciuity  Jurisprudenc(\  section  H22.  in  s])eaking  of  contracts  be- 
tween the  trust(M'  and  cestui  que  trust,  says:  "Indeed  the  doc- 
trine may  be  more  broadly  staled,  that  executors  or  administra- 
tors wilTnot  be  j)ermitted,  under  any  circumstances,  to  derive  a 
personal  beru^fit  from  the  manner  in  wliich  they  transact  the  bus- 
iness or  manage  the  assets  (;f  the  estate."  While  this  declara- 
tion is  criticist'd  by  the  courts  of  some  of  tlie  States,  we  think  it 
can  be  announced  as  a  safe  rule,  that  where  a  trustei?  has.  by  a 
purchase  of  the  trust  property  from  his  cestui  que  trust,  made  a 
profit,  the  chancellor  should  never  hesitate  to  set  aside  the  sale, 
wh(  n  the  effect  of  so  doing  is  to  put  the  parties  in  statu  quo. 
That  is  the  *'fTect  of  the  judgment  in  this  case. 

The  judgment  is  affirmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  LAWSON. 

Filed  December  14,  1887.    Appeal  from  Warren   Cironit  Court.    Opinion  of 
the  court  by  Judge  Ward,  reversing. 

1.  In  an  action  against  a  carrier  to  reooter  for  its  failure  to  deliver  goods,, 
wbloh  it  has  undertaken  to  carry,  the  plaintiff  may  recover  the  value  of  the> 
goods  if  there  has  been  a  conversion,  or  if  there  has'^been  no  conversion,  be- 
may  recover  in  damages  for  the  injuiy  actually  sustained,  and  it  in  the  duty' 
of  the  court  to  instruct  the  Jury  as  to  the  rule,  in  the  event  they  shall  find 
there  was  a  conversion,  and  also  as  to  the  rule,  in  case  they  shall  And  there 
was  simply  a  neglect  to  deliver  promptly,  unless  the  court  can,  as  matter  Of 
law,  arising  on  the  pleadings  and  proof,  say  there  has  or  has  not  been  a  con- 
version 

2.  Conversion— A  demand  of  the  carrier  and  its  refusal  to  deliver  do  not 
constitute  a  conversion ;  they  are  only  evidence  of  it. 

September  11,  appellant's  agent  at  Bowling  Green  notified  appellee  that  a 
box  of  goods  had  arrived  for  him.  App(>llee,  on  the  next  day,  gave  a  dray- 
man an  order  to  get  the  goods.  The  drayman  called  upon  the  agent  and 
paid  the  freight,  and  with  a  receipt  therefor,  demanded  the  goods  of  the  re- 
ceiving and  disbursing  clerk,  who,  the  drayman  says,  told  him  the  goods, 
were  short,  and  that  he  would  take  steps  to  find  them.  The  testimony  tendsi 
•to  show  that  thereafter  appellee  demanded  the  goods,  and  that  appellant, 
having  appellee's  receipt  for  the  goods,  exhibited  it  to  him ;  that  in  Decem- 
ber thereafter  the  goods  were  found  in  appellant's  depot  at  Bowling  Green, 
where  they  had  been  all  the  time,  and  tendered  to  appellee,  who  refused  to 
receive  them.  In  this  action  by  appellee  to  recover  damages  for  the  fullura 
to  deliver,  the  court  instructed  the  jury  that  if  they  foui^d  for  the  plaii  tiff 
at  all  they  must  find  the  value  of  the  goods.  Held— That  this  was  error,  as 
•the  court  could  not,  as  matter  of  law,  say  there  had  been  a  conversion.  That 
question  should  have  been  submitted  to  the  jury. 

3.  Evidence— An  opinion  expressed  by  appellant's  agent,  after  the  goods 
were  found,  that  his  eiirployer  would  hold  him  responsible,  was  not  com- 
petent as  an  admission  against,  the  appellant,  not  being  made  in  the  per- 
formance of  any  act  as  agent:  and  was  not  competent  to  contradict  the 
agent,  not  being  inconsistent  with  any  statement  made  by  him  in  his  testi- 
mony. 

H.  W.  Bruce,  Wm.  Lindsay  and  Dulaney,  Mitchell  &  DuBose  for  appellant; 
John  M.  Wllkins  for  appellee. 

HERNDON,  YOUNG  &  CO.  v.  CAMPBELL,  &c. 

Filed  December   14,  1887.    Appeal  from   Logan   Clrcuic   Court.     Opinion   of 
the  court  by  Judge  Ward,  reversing. 

1.  Conversion  of  mortgaged  property— Any  one  who  purchases  uiortgaged 
property  and  converts  it  to  his  own  use,  and  refuses  or  fails  to  produce  it  in 
satisfaction  of  the  lien,  can  be  compelled  to  respond  in  damages  to  the  mort- 
gagee for  its  value  to  the  extent  it  may  be  necessary  to  satisfy  the  lien. 

2.  Multiplicity  of  suits— Where  the  mortgagee  has  an  action  pending 
against  the  mortgagor  for  the  enforcement  of  his  lien  upon  a  part  of  the 
mortgaged  property,  he  can  not  have  a  separate  action  against  one  to  whom 
the  mortgagor  has  sold  another  part  of  the  mortgaged  property  to  recover 
for  its  conversion,  or  to  enforce  his  lien  thereon.  Subsection  3  of  section  92 
of  the  Code  was  intended  to  prevent  multiplicity  of  suits,  and  to  compel 
parties  seeking  redress  through  the  courts  to  unite  in  one  action  all  demands 

.affecting  the  same  parties  and  relating  to  the  same  cause  of  action. 

In  this  action  by  a  mortgagee  against  o  e  to  whom  the  mortgagor  had  sold 
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-a  part  of  the  mortgaged  property,  to  enforce  his  lien  thereon,  it  appeared 
from  the  petition  that  the  plaintiff  ha^  an  action  pending  against  the  mort- 
gagor for  the  enforcement  of  his  lien  on  the  remainder  of  the  property. 
There  was  a  ireneral  demurrer  to  the  petition,  and  a  special  demurrer  upon 
the  ground  that  there  was  another  action  x)ending  "to  enforce  the  same 
Hsause  of  action. "  The  court  dismissed  the  petition  absolutely.  Held— That 
as  only  the  special  demurrer  was  good,  and  it  did  not  inyolve  the  jurisdic- 
tion of  the  court,  the  petition  should  have  been  dismissed  without  preju- 
dice and  not  absolutely. 
W.  F.  Browder  for  appellants. 

LESLIE  V.  PUHCELL,  &c. 

Filed  December  14,  1887.     Appeal  from  Gmyson  Circuit  Court.    Opinion  of 

the  court  by  Judge  Ward,  reversing. 

The  heir  at  law  can  not  maintain  an  action  for  the  recovery  of  peisonal 
property  owned  by  the  Intestate,  or  upon  choses  In  action  owned  by  him, 
except  in  certain  cases,  and  even  then  there  must  be  a  personal  reprpsenta- 
tive.  and  reason  shown  why  he  can  not  or  will  not  sue,  and  he  must  be 
made  a  party. 

Wm.  R.  Haynes  and  Farleigb  &  Strauss  for  appellant;  J.  S.  Wortham  for 
appellees. 

SKINNER  V.  COMMONWEALTH. 

Filed  December  14.  1887.     Appeal  from  Webster  Circuit  Court.    Opinion  of 

the  court  by  Judge  Ward,  dismissing. 

Appeals— To  perfect  the  appeal  in  a  misdemeanor  case,  the  transcript  must 
be  tiled  within  sixty  days  from  the  date  of  the  final  judgment,  which  is  the 
-order  overruling  the  motion  for  a  new  trial. 

(Appeal  in  Hunter  v.  Commonwealth,  opinion  by  Presiding  Judge  Bow- 
*den,  dismissed  for  same  cause. ) 

Clssell  &  Dudley  and  John  G.  Bailey  for  appellant;  P.  W.  Hardin  for  ap- 
pellee. 

HECK  V.  HECK. 

Filed  December  14,  1887.    Appeal  from  Louisville  Law  and   Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  Bowden,  reversing. 

Parent  and  child— The  mere  fact  that  a  child  continues  to  live  with  a 
parent  after  coming  of  age,  and  continues  to  labor  as  before,  is  not  sufficient 
to  create  an  expectation  of  payment,  and,  therefore,  no  promise  to  pay  can 
be  implied.  The  child  in  such  a  case  must  go  further  than  a  stranger  needs 
to  go,  and  must  show  that  the  parent  did  or  said  something  besides  merely 
-accepting  the  benefit  of  the  services,  calculated  to  create  an  expectation  of 
reward. 

C.  B.  Seymour  for  appellant:  O'Neal,  Jackson  &  Phelps  for  appellee. 

WYBRANT,  &c.  v.  BRANDS. 

Filed  December  14,  1887.    Appeal  from  Louisville  Chancery  Court.     Opinion 

of  the  court  by  Presiding  Judge  Bowden,  affirming. 

Contracts— W.  and  B.  signed  a  contract  whereby  B.  undertook  to  build  a 
house  for  W.  "according  to  the  plans  and  specifications,"  but  the  contract 
did  not  identify  any  papers  containing  the  plans  and  specifications  agreed 
on.  B.  and  the  agent  of  W.  had  agreed  on  specifications,  and  the  agent  de- 
livered to  his  principal  what  purported  to  be  a  duplicate  of  the  original, 
which  was  delivered  to  B.,  but  the  duplicate  did  not  correspond  to  the  orig- 
inal by  reason  of  the  fact  that  certain  erasures  and  interlineations  were 
made  in  the  original  which  were  not  made  in  the  copy,  which  was  prepared 
before  the  changes  were  made  in  the  original.  When  W.,  doubtless  having 
in  mind  his  own  specifications,  insisted  on  having  things  done  otherwise 
than  as  B.  was  doing  them,  the  latter  seems  to  have  considered  it  as  an  in- 
tentional alteration.  Held— That  as  W.  did  not  agree  to  pay  the  contract 
^rice  for  a  house  built  according  to  the  specifications  delivered  to  B.,  it 
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seems  that  both  parties  are  remitted  to  the  promise  Implied  by  law,  and  that 
B.  may  recover  on  a  quantum  nierlut.  At  any  rate,  it  does  not  seem  that  a 
tsontraot  so  misoonceived  can  be  relied  on  to  prevent  such  a  recovery. 

Elliott  &  Hemingray  and  Wm.  Lindsay  for  appellants;  Lane  &  Burnett 
for  appellee. 

LOUISVILLE  &  NASHVILLE  R.   R.  CO.  v.  BERRY,  &o. 

Filed  December  H,  1887.     Appeal  from   Jefferson   Court  of  Common  Pleus. 

Opinion  of  the  court  by  Judge  Barbour,  aflSrnYlng. 

Evidence— It  can  not  be  proved  that  a  person  did  a  particulai  thing  on  a 
particular  occasion  by  showing  that  he  had,  theretofore,  habitually  done  the 
«ame  thing  under  like  circumstances.  It  is  only  where  the  intent  with 
which  an  act  was  done,  or  the  motive  for  the  act,  is  in  question  that  it  is 
t3ompetent  to  put  in  evidence  the  fact  that  the  party  whose  act  is  in  question 
did  a  similar  thing  at  some  other  time. 

A  boy  who  had  accompanied  a  lady  to  appellant's  depot  to  see  her  upon  a 
train  was  found  on  the  platform  at  the  rear  end  of  the  train  just  as  it  started, 
with  one  of  his  feet  crushed,  it  having  been  run  over  by  the  wheels  of  the 
tsars.  At  the  point  where  the  boy  was  found  there  was  a  rotten  plank,  which 
was  a  part  of  the  platform.  In  this  action  by  the  boy  by  his  next  friend  to 
recover  damages,  he  testified  that  he  stepped  on  the  rotten  plank  and  one  of 
his  feet  went  down  through  the  platform  and  the  other  under  the  cai  and 
was  run  over  by  the  car  and  crushed.  The  defendant  offered  to  prove  both 
by  the  plaintiff  and  by  other  witnesses  that  he  was  in  the  continual  habit  of 
Jumping  on  the  cars  and  stealing  rides.  Held— That  the  testimony  offered 
was  not  competent  as  tending  to  establish  the  defendant's  theory  as  to  the 
manner  in  which  the  boy  was  hurt,  nor  was  it  competent  to  impeach  the 
plaintiff  or  contradict  his  statement  that  he  was  injured  by  falling  through 
the  rotten  plunk. 

2.  In  support  of  the  motion  for  a  new  trial  appellant  filed  affidavits  show- 
ing th.at  a  son  of  the  plaintiff's  "next  friend"  was  seen  in  conversation  with 
-one  of  the  jurors  during  theprogrejis  of  tiie  trial.  Held— That  in  the  absence 
of  any  evidence  as  to  what,  they  were  talking  about,  the  presumption  is  that 
they  were  not;  guilty  of  such  misconduct  as  to  authorize  a  new  trial. 

Barnett,  Noble  &  Barnett  and  Wm.  Lindsay  for  appellant;  O'Neal,  Jack- 
con  &  Phelps,  Baker,  Kinney  &  Kinney  and  John  w.  Head  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  McCARTY,  &c. 

l^iled  December  14,  1887.    Appeal  from   Logan    Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Carriers  of  live  stock,  are  not  insurers,  but  in  cases  of  injury  to  such  stock 
the  legal  presumption,  prima  facie,  is  that  it  was  caused  by  the  negligence 
-of  the  carrier;  and  while  this  presumption  does  not  exist  where,  under  the 
special  contract,  the  shipper  or  his  ag»ut  accompanies  the  stock  and  is  in 
their  actual  charge,  yet  the  mere  fact  that  the  special  contract  provides  that 
the  shipper  or  his  agent  shall  accompany  the  stock,  does  not  prevent  the  pre- 
sumption of  negligence  from  arising  if  neither  the  shipper  nor  his  ageht 
-does  in  fact  accompany  the  stock,  and  it  is  understood  by  the  company  that 
neither  of  them  will  do  so 

Appellant  undertook  to  carry  for  appellee^  a  jack  and  jennet  from  Shelby 
€ity  to  Russell ville.  Both  were  alive  when  they  reached  Russellvlll?,  but 
the  jennet  in  a  few  minutes  after  arrival  died.  A  post  mortem  examination 
was  held,  and  the  pbyslciaDS  testify  that  the  cause  of  death  was  congestion 
of  the  lungs,  which  might  have  been  caused  by  a  heavy  jar,  or  lick,  or  by 
strangulation,  or  by  pneumonia.  There  were  no  marks  about  the  animal  to 
show  that  it  had  received  a  jar  or  lick,  and  no  evidence  of  any  jar,  lick  or 
«trangulation  occurring  upon  the  journey,  the  employes  of  the  company 
testifying  that  the  animals  were  prudently  and  safely  transported.  Held— 
That  the  presumption  of  negligence  was  overcome. 

W.  F.  Browder  for  appellant;  John  S.  Rhea  for  appellee. 
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BUSHNELL  v.  HALL. 

Filed  December  13,  1887.    Appeal  from   LonlsriJle  Law  and  Equity  Court. 

OpinioD  of  the  court  by  Judge  Barbour,  affirming. 

1.  Sales  of  personal  property— The  provision  of  the  statute  requiring  the 
actual  possession  to  accompany  sales  of  personal  property  in  order  that  they 
may  be  valid  against  purchasers  without  notice  or  creditors,  does  not  apply 
as  between  an  attaching  cr^ditor  and  the  prior  purchaser  of  bonds  oi  other 
choses  in  action. 

3.  Corporations— Transfer  of  stock— The  provisions  of  section  11,  chapter 
66  of  the  General  Statutes,  requiring  trausfers  of  stock  in  corporations  to  be 
regularly  entered  upon  the  books  of  the  company,  applies  only  to  such  cor- 
porations as  are  organized  as  provided  in  that  chapter. 

8.  Same— A  by-law  of  a  corporation  providing  that  its  capital  stock  shall 
be  transferred  only  on  the  booKs  of  the  company,  was  not  intended  for  the 
protection  of  creditors  of  the  stockholders,  and,  therefore,  a  transfer  of  stock, 
althongh  not  made  on  the  books  of  the  company,  is  valla  as  against  a  subse- 
quent attaching  creditor. 

4.  Judicial  notice— While  the  court  must  take  judicial  notice  of  the  provi- 
sious  of  the  charter  of  a  corporation  created  by  act  of  the  general  assembly, 
it  can  not  take  notice  of  the  by-laws  of  such  a  corporation  unless  pleaded, 
and  proved  if  denied. 

A.  E.  Wlllson  and  Burton  Vance  for  appellant;  P.  B.  Muir  and  F.  Hagan 
for  appellee. 

GWINN'S  ADM'R  v.  DUVAL'LS  ADM'R. 

Filed  December  14,  1887.    Appeal  from   Franklin  Circuit  Court.    Response 
of  the  court  by  Presiding  Judge  Bowden  to  petition  for  rehearing. 

1.  Appeals— Rehearing— A  rehearing  will  not  be  granted  in  order  to  enable 
appellant  to  fill  a  writing  which  was  not  a  part  of  the  record  below,  op  upon 
the  ground  that  all  of  the  record  was  not  copied  into  the  transcript. 

2.  Same— Where  a  motion  for  a  new  trial  was  not  made  within  three  davs 
after  verdict,  because  there  was  no  court  on  the  third  day,  the  reason  of  the 
delay  should  have  been  made  to  appear  as  a  nart  of  the  record  in  the  case; 
but,  although  it  was  not  made  to  appear  in  the  record  below,  yet  it  seems 
that  before  submission  of  the  appeal  it  might  have  been  made  to  appear  in 
this  court  by  other  means.  A  rehearing,  however,  will  not  be  granted  in 
order  to  enable  the  appellant  to  make  the  fact  appear. 

Ira  Julian  for  appellant;  A.  Duvall  and  Thomas  B.  Ford  for  appellee. 

MAYSVILLE  AND  LEXINGTON  TURNPIKE  ROAD  CO.  v.  LINVILLE. 

Filed  December  17,  18S7.    Appeal  from  Nicholas  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversins. 

Turnpikes— Tolls— Covenant  running  with  land— Gov.  Metcalfe  granted  to 
a  turnpike  company  the  privilege  of  quarrying  rock  upon  his  land,  in  con- 
sideration of  which  the  company  agreed  to  allow  him  and  his  family  to  pass 
through  its  gates  free  of  toll,  the  written  contract  concluding:  '^For  the 
faithful  fulfillment  of  this  agreement  I  bind  myself  and  my  heirs,  and  any 
person  or  persons  to  whum  I  may  sell  my  farm,  it  being  understood  that  the 
said  company  shall  extend  to  my  heirs  and  ^successors  in  ownership  of  my 
lands  the  same  privileges  herein  and  heretofore  granted  to  me  and  for  my 
benefit."  The  appellee,  the  owner  of  a. small  parcel  of  the  land  as  a  remote 
vendee  of  Gov.  Metcalfe,  seeks  to  enjoin  the  company  from  requiring  him  to 
pay  toll.     Held— 

1.  A  burden  placed  by  the  owner  upon  land,  such  as  the  right  to  quarry 
rock  upon  it,  is  not  strictly  speaking  a  covenant  running  with  the  land, 
.unless  it  is  evidenced  by  a  deed  acknowledged  and  recorded  as  provided  in 
the  statute.  Therefore,  the  vendees  who  should  purchase  in  ignorance  of 
the  contract  between  Gov.  Metcalfe  and  the  turnpike  company  would  have 
the  right  to  object  to  the  la tt-er  quarrying  rock  upon  the  land,  which  destroys 
the  mutuality  of  the  contract  and,  therefore,  its  validity. 
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2.  Even  If  it  be  admitted  that  under  the  oontraot  the  right  which  Gov. 
Metcalfe  had  would  pass  with  the  Wm  to  the  heir  who  should  become  its 
owner,  or  to  one  to  whom  it  should  be  conveyed,  the  oontraot  does  not  mean 
that  each  heir  or  each  vendee  who  may  in  the  future  own  a  parcel  of  his 
land  shall  be  given  a  right  equal  to  that  which,  as  the  sole  owner  of  the 
whole  land,  he  enjoyed,  and  as  appellee  does  not  show  that  he  has  succeeded 
to  that  right,  his  injunction  should  be  dissolved. 

Ross  &  Owens  and  Charles  L.  Lytle  for  appellant:  Thomajs  Kennedy  for 
appellee. 

COMMONWEALTH  v.  COLE. 

Filed  December  17,  1887.    Appeal  from  Boyd  Ciicuit  Court.     Opinion  of  the 
court  by  Judge  Ward,  dismissing. 

1.  Appeals— Practice— The  fact  that  there  has  been  a  trial  in  the  lower 
court  and  a  final  judgment  can  not  be  made  to  appear  by  bill  of  exceptions. 
These  facts  must  appear  from  the  records  of  the  court. 

2.  Same— The  transcript  in  a  misdemeanor  case  must  be  filed  within  sixty 
days  after  the  judgment,  in  order  to  perfect  the  appeal. 

A  bill  of  exceptions  was  filed  November  23.  The  bill  shows  that  the  trial 
was  on  November  19.  There  is  nothing  to  show  the  date  of  the  judgment  or 
of  the  order  overruling  the  motion  for  a  new  trial.  The  transcript  was  filed 
January  22,  1887.  Held— That  it  must  be  presumed  the  trial  was  concluded 
on  the  19th  of  November,  and  the  grounds  for  n  new  trial  then  filed  and 
overruled,  but  even  if  done  on  November  aB,  the  transcript  was  not  in  tihie 
to  perfect  the  appeal. 

P.  W.  Hardin  for  appellant;  Moore  &  Averett  for  appellee. 
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PICKETT,  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION, 
&o.  V.  HARROD, 

(Filed  October  29,  1887.) 

1.  CompeDsation  of  school  ooroniisaioner— A  school  commissioner  who 
was  eltKsted  under  the  provisions  of  the  General  Statutes  and  held  over  until 
a  county  superintendent  was  elected  and  qualified  under  the  present  school 
law,  approved  May  12,  1884.  is  entitled  to  compensation  as  provided  by  the 
General  Statutes  for  reporting?  the  census  of  the  school  children  of  the  county 
for  the  year  1884,  although  the  service  was  performed  after  the  present  law 
went  into  effect. 

3.  Same— The  provision  of  the  statute  requiring  the  commissioner  to  make 
his  report  of  the  census  of  the  school  children  on  or  before  the  first  day  of 
June  was  directory  mprely,  and  the  commissioner  was  entitled  to  com- 
pensation although'  he  did  not  make  the  report  until  after  the  first  day  of 
June. 

8.  Same— It  was  not  necessary  that  the  report  of  the  commissioner  should 
show  that  he  had  visited  the  schools  as  required  by  the  statute,  the  com- 
I)ensation  allowed  being  for  reporting  the  census,  and  not  for  that  service. 

Joseph  Desha  Pickett  and  P.  W.  Hardin  for  appellant. 

Thos.  B.  Ford  and  G.  C.  Drane  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  object  of  this  action  is  to  compel  the  appellant,  as  Super- 
intendent of  Public  Instruction,  by  mandamus,  to  approve  the 
claim  of  the  appellee,  as  common  scnool  commissioner  for  Frank- 
lin county,  for  reporting  tlie  census  of  its  school  children  for  the 
year  1884. 

It  is  necessary  to  a  proper  undertsanding  of  the  questions  pre- 
sented to  cite  the  following  provisions  of  chapter  eighteen  of  the 
General  Statutes,  and  then  some  portions  of  the  present  school 
law,  w^hich  was  approved  May  12,  1SH4.  Article  1,  section  11,  of 
Bald  chapter  is  as  follows: 

*'The  judges  of  the  county  courts  in  each  county  are  authorized 
to  examine  and  audit  the   accounts   for  services  rendered  by  the 
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commissioners  of  common  schools  in  their  respective  counties, 
and  for  this  purpose  they  shall,  between  the  first  and  twentieth 
<lays  of  January  and  the  first  and  twentieth  days  of  July,  in  each 
year,  hear  proof  and  audit  and  settle  the  accounts  of  the  com- 
missioners of  their  respective  counties  for  services  rendered  by 
them  for  the  six  months  next  preceding  such  settlement;  and 
the  amount  ascertained  to  be  due  to  said  commissioner  shall  be 
certified  by  the  judge  to  the  Superintendent  of  Public  Instruc- 
tion, and  if  approved  by  him  he  shall  certify  the  same  to  the  Aud- 
itor of  Public  Accounts.     ♦    ♦    ♦ 

''Section  12.  The  Superintendent  of  Public  Instruction,  when 
the  distributable  share  due  to  each  county  is  ascertained,  as  pro- 
vided for  in  section  seven,  article  one  of  said  act,  before  making 
a  pro  rata  distribution  of  said  fund  to  the  districts,  shall,  out  of 
the  fund  ascertained  to  be  due  any  given  county,  deduct  the  sum 
of  one  hundred  dollars,  and  one  per  cent,  on  the  whole  amount 
•due  said  county,  as  well  as  three  dollars  for  each  school  district 
reported  by  the  county  comimssioner,  according  to  section  seven, 
article  four  of  said  law.  The  fund  thus  created  shall  be  denom- 
inated the  county  commissioners'  fund,  and  shall  remain  in  the 
treasury  to  the  credit  of  the  respective  counties,  subject  to  the 
certificates  of  allowances  made  by  the  county  judges  to  the 
commissioners  for  services  rendered  as  provided  for  in  section 
eleven  of  article  one,  common  school  law.^ 

It  is  evident  that  the  reference  above  to  section  seven  of  article 
four  is  a  mistake,  as  it  does  not  relate  to  any  report  to  be  made 
by  the  commissioner,  but  merely  declares  that  copies  of  records 
in  the  superintendent's  office  shall,  when  certified  by  hitn,  be 
evidence  equally  with  the  originals.  And  after  an  examination 
of  the  entire  cliapter  we  are  satisfied  that  the  reference  intended 
was  to  section  seven  of  article  five,  which  reads  thus: 

"It  shall  be  the  duty  of  each  commissioner,  on  or  before  the 
first  day  of  June  of  each  year,  to  prepare,  mail  to  and  cause  to 
be  placed  in  the  hands  of,  tlie  Superintendent  of  Public  Instruc- 
tion a  report  certified  by  the  county  judge  or  clerk  as  having 
been  sworn  to  by  him,  showing  the  whole  number  of  white  chil- 
•dren  between  tli'e  ages  of  six  and  twenty  years  residing  in  his 
county,  and  the  whole  number  residing  in  each  district,  described 
by  its  number,  of  his  county.  He  shall  baj<e  his  report  upon  the 
census  taken  durinjj  the  month  of  April,  and  reports  thereof  made 
to  him  by  the  district  trustees.''     ♦    ♦    ♦ 

The  school  law,  enacted  since  the  adoption  of  the  General  Stat- 
utes, provides  that  it  shall  take  effect  from  its  passage,  to  wit: 
May  12,  1H84;  but  section  2  of  article  6  says: 

"The  county  superintendent  shall  be  elected  by  the  qualified 
voters  of  eacli  county  at  the  regular  August  election  in  1884,  and 
every  two  years  thereafter. ''     #    #    # 

And  tlie  next  section  reads  thus: 

"The  commissioners  now  in  office  shall  hold  their  offices  until  the 
county   superintendent   is   elected   and    qualified   under  this  act: 
and  those  elected   under   the   provisions   of   this   law   shall   hold 
their  offices  for  two  years,  or  until  their  succesors  are  elected  and  . 
qualified." 

This  law,  however,  provides  for  the  payment  of  the  county 
superintendent  by  county  taxation,  and  section  5  of  article  2  says: 

"Hereafter,  except  as  otherwise  expressly  provided  in  tihis 
chapter,  no  part  of  the  common  school  fund,  or  of  the  revenue 
thereof,  shall  be  used  for  any  other  purpose  than  the  payment  of 
teachers  of  common  schools,  legally  qualified  and  employed.  In 
pursuance  hereof. ' ' 
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The  appellee  did  not  make  his  census  report  to  the  superintend- 
ent of  Public  Instruction  until  a  short  time  after  the  first  day  of 
June;  but  It  was  received,  and  this  provision  of  the  statute  is- 
only  directory.  His  claim  is  for  reporting  the  census  of  both  of 
the  white  and  colored  schools;  but  his  duty  as  to  each  was  the 
same,  and  the  manner  of  reporting  is  alike,  under  the  law.  The 
work  was  done  by  him  after  the  enactment  of  the  present  school 
law,  but  it  provided  that  he  should  remain  in  office,  and,  by 
Implication,  perform  the  duties  pertaining  thereto,  until  his  suc- 
cessor should  qualify.  The  latter,  by  the  provision  of  the  new 
law,  could  not  be  elected  until  August,  1884,  and  the  appellee, 
therefore,  continued  to  hold  the  office  until  September,  when  his^ 
successor  qualified.  His  claim  was  audited  and  certified  by  the 
county  judge  in  due  form;  but  the  superintendent  of  public  in- 
struction, actinf^,  of  course,  from  no  personal  motive,  but  from  a 
high,  conscientious  regard  of  duty — ndus  in  officio,  atque  ad  civ- 
itatum — refused  to  approve  it  for  the  same  reasons  that  are  now 
presented  in  defense  of  this  suit. 

First,  because  the  claim  did  not  show  that  the  commissioner 
had  visited  the  schools. 

Second,  because  the  services  were  rendered  after  the  passage 
of  the  new  school  law,  which  dedicated  the  school  fund  to  the 
payment  of  the  teachers. 

Waiving  the  question  whether  the  Superintendent  of  Public  In- 
struction had  the  right  to  refuse  to  approve  tlie  claim  if  it  was 
correct  in  form  and  had  been  audited  and  certified  by  the  county 
judge,  it  appears  to  us  that  the  law  did  not  require  it  to  show 
anything  further  than  that  the  commisioner  had  reported  the 
census  of  the  scliools.  To  do  so  he  did  not  have  to  visit  them, 
because  it  was  by  law  made  the  duty  of  the  trustees  to  report  the 
number  of  school  children  to  him.  It  is  true  that  the  law  re- 
quires him,  at  least  once  during  each  year,  to**  visit  each  district 
school  of  his  county,  and  investigate  and  direct  the  operations  of 
the  school  system,  and  promote,  by  addresses  or  otherwise,  the 
cause  of  the  common  school  education;''  but  the  law  does  not 
say,  either  expressly  or  by  implication,  that  his  claim  for  ser- 
vices, which  must  be  audited  bv  the  county  judge,  shall  show 
that  he  has  done  so,  or  that  h(»  shall  report  whether  he  has  done 
so  to  the  Superintendent  of  Public  Instruction.  It  is  to  be  pre- 
sumed that  he  has  done  his  duty  in  these  respects. 

It  is  urged,  however,  that  the  Legislature  could  not  have  in- 
tended to  allow  him  three  dollars  for  each  school  district  for 
merely  reporting  its  census,  and  that  the  pay  is  inordinate  to  the 
labor.  It  is  not  for  us  to  judge  of  the  reasonableness  of  the  al- 
lowance, or  whether  proper  policy  dictated  that  the  claim  of  the 
commissioner  should  show  that  he  had  performed  the  duties 
above  named.  We  can  only  look  to  the  legislative  declaration.  It 
has  seen  proper  to  fix  a  certain  sum  as  pay  for  the  performance 
of  a  certain  duty;  thus  the  law  is  written,  and  it  must  be  obeyed. 

The  reporting  of  the  school  census  is  highly  important,  indeed 
absolutely  essential  to  the  support  of  the  schools.  The  appor- 
tionment'of  the  school  fund  by  the  State  Superintendent  is  bfised 
upon  it;  and  the  necessity  for  its  being  done  may  have  induced 
a  liberal  allowance  for  the  service  by  the  Legislature. 

Returning  to  the  other  objection,  it  can  not  be  supposed  that 
the  Legislature,  when  it  enacted  the  new  law,  intended  that  the 
commissioners  who  were  then  in  office  should  remain  so.  and  per- 
form the  duties  incident  thereto,  without  pay  from  that  time 
until  the  qualification  of  the  county  superintendents,  who,  by  its 
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terms,  were  not  even  elected  until  the  sueceding  August.  This 
would  have  been  highly  detrimental  to  the  State.  It  has  no  more 
important  interest  to  foster  than  the  education  of  its  children. 
Intelligence  is  the  very  life  blood  of  a  republican  government.  To 
deprive  the  commissioner  of  pay  would  have  led  to  the  vacation  of 
the  office.  As  already  stated,  they  were  required  to  remain  in 
office.  They  were  expected  to  perform  the  labor  incident  to  it.  It 
was  highly  necessary  and  important  that  they  should  do  so;  and 
considering  all  the  provisions  of  the  new  law  it  is  plain  that  the 
Legislature  intended  to,  and  in  fact  did  in  effect,  say  to  them: 
**altliough  this  law  takes  effect  from  its  passage,  yet  from  the 
very  necessity  of  the  case  you  are  to  remain  in  office  upon  the 
terms  and  conditions  prescribed  by  the  preexisting  law  until  your 
successors  are  elected  and  qualified." 
Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  (^O.  v.  SANDERS,  &e. 

(Filed  November  o,  18S7. ) 

Limitfttion— Infants— An  action  Yiy  the  heir  of  one  whose  lifn  has  ])een  lost 
"by  the  wilful  neglw^t  ot  another,  to  i-ecover  therefor,  Is  harnd  after  the  lapfle 
or  one  year,  although  the  plaintiff  be  an  infant,  if  theie  was  either  a  widow 
or  personal  representative  of- the  deceased  who  might  have  sued.  The  saving 
of  the  statute  in  behalf  of  the  infant  is  only  Intended  to  apply  when  there  is 
Jio  other  person  in  being  who  has  power  to  sue. 

Wm.  Lindsay  for  appellant. 

Hargis    &  Eastin  and  Jas.  Montgomery  for  appellee. 

Appeal  from  Hardin  Circuit  (*ourt. 

Opinion  of  the  court  by  Judge  Holt. 

B.  (i.  Sanders  was  killed  in  February,  188(),  by  l)eing  thrown 
from  his  wagon  when  his  liorsc^s  were  running  away  through  fright 
at  a  locomotive  of  tlie  appellant,  which  was  standing  near  the 
public  road  crossing.  His  administrator  qualified  in  March  fol- 
lowing. He  left  no  widow.  This  action  was  brought  in  April, 
188.").  or  more  than  five  years  after  his  death,  by  bis  infant  chil- 
dren, to  recover  damages  therefor  upon  the  ground  that  it  was 
caused  by  th(»  willful  n<\'::leet  of  the  apptOlant  in  leaving  its  loco- 
motive too  near  tlie  public  road.  It.  among  other  defenses,  relied 
upon  the  statute  of  limitation;  but  the  ciHirt  sustained  a  demurrer 
to  this  portion  of  tlie  answer,  and  of  this,  among  other  things, 
the  company  now  complains. 

It  was  a  rule  of  the  common  law  that  no  recovery  conhi  ])e  had  for 
an  injury  resulting  in  death.  The  riglit  of  action  died  with  the 
person.  This  continued  to  be  the  law  until  184<>,  when  the  English 
Parliament  altered  the  rule  by  enat^ting  what  is  known  as  "Lord 
Oampbeirs  act, "  by  which  the  right  to  sue  in  such  a  case  was 
given  to  the  ])ersonal  representative. 

Nearly  all  the  States  of  our  Tnion  hav(»,  in  substance,  copied 
the  English  law,  and  it  is  by  virtue  of  a  statute  that  the  right  to 
sue  in  such  a  case  exists  in  this  State.  It  reads  thus:  "If  the 
life  of  any  person  or  persons  is  lost  or  destroyed  by  the  willful 
neglect  of  another  person  or  persons,  company  or  companies,  cor- 
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poration  or  corporations,  their  agents  or  servants,  then  the 
widow,  heir  or  personal  representative  of  the  deceased  shall  have 
the  right  to  sue  such  person  or  persons,'  company  or  cojnpanies, 
corporation  or  corporations,  and  recover  punitive  damages  for  the 
loss  or  destruction  of  the  life  aforesaid/'  General  Statutes,  chap- 
ter 57,  section  8. 

Section  3,  article  3  of  chapter  71  provides  that  an  action  for  an 
injury  to  the  person  "shall  be  commenced  within  one  year  next 
after  the  cause  of  action  accrued  and  not  thereafter,"  and  section 
2  of  article  4  of  the  same  chapter  says: 

"If  a  person  entitled  to  bring  any  of  the  actions  mentioned  in 
the  third  article  of  this  chapter,  except  for  a  penalty  or  forfeiture, 
was,  at  the  time  the  cause  of  action  accruecf,  an  infant,  married 
woman,  or  of  unsound  mind,  the  action  may  be  brought  within 
the  like  number  of  years  after  the  removal  of  such  disability,  or 
■death  of  the  person,  whichever  happened  first,  that  is  allowed  to 
a  person  h*iving  no  such  impediment  to  bring  the  same  after  the 
right  accrued." 

The  (juestion  now  presented  in  res  nova,  and  by  no  means  free 
from  difficulty.  As  the  statute  giving  a  right  of  action  is  puni- 
tive there  can,  in  our  opinion,  be  but  one  recovery.  It  is  singu- 
larly silent  as  to  who  shall  have  prec»'dence  jn  suing.  If  the  leg- 
islature intended  to  give  it  first  to  the  widow  and  then  to  the 
children  and  lastly  to  the  personal  representative  they  have  failed 
to  saj^  so,  either  expressly  or  inferentially.  So,  also,  as  to  any 
•distribution  of  the  proceecls  of  a  recovery. 

The  trouble  now  in  hand  grows  out  of  the  fact  that  under  the 
statute  either  of  three  persons  can  sue  upon  a  single  cause  of 
action.  Upon  the  one  hand  it  can  be  urged  that  an  infant  is  es- 
pecially under  the  care  of  the  court;  that  here  a  right  of  action 
is  given  him  !)y  the  statute;  and  that,  although  the  law  bars  the 
right  in  general  to  sue  after  the  lapse  of  a  year,  that  yet  his  right 
to  do  so  is  especially  saved  to  him  by  the  statute  for  that  length 
of  time  after  arriving  at  majority;  and  that  it  would  be  absurd  to 
give  him  a  right  when  he  has  no  legal  capacity  to  enforce  it,  and 
then  bar  it  by  limibition  during  the  continuance  of  the  disability. 

These  considerations  are  not  without  weight.  They  not  only 
furnish  ground  for  thought  to  the  intellect,  but  a])peal*to  the  bet- 
ter feelings  of  our  nature,  which  instinctively  w«4l  out  in  !)ehalf 
of  helplessness.  Upon  the  other  hand,  however,  tlie  law  evidently 
looks  to  a  speedy  settlement  of  such  claims.  This  is  its  policy. 
It  has,  therefore,  prescribed  the  shortest  period  of  limitation.  If 
there  be  no  one  in  esse  who  has  the  right  to  sue  then  tlie  saving 
in  behalf  of  the  infant  would  apply  by  virtue  of  the  express  pro- 
vision of  the  statute,  and  liis  right  be' preserved  for  one  year  after 
the  removal  of  the  disability.  Hut  here  is  but  one  caiise  of  ac- 
tion. The  right  to  sue  upon  it  is  given  to  eitlier  of  thr(*e  persons. 
If  there  be  one  of  tliese  in  being  with  the  right  to  sue  then  does 
not  the  policy  of  the  law,  and  a  comparison  and  consideration  of 
all  the  statutory  provisions  upon  the  subject,  dictate  that  the  ac- 
tion must  be  brougl;t  willnna  y(»ar  from  the  accrual  of  such  right 
to  avoid  a  bar  as  to  all?  Public  policy  and  the  general  quiet  must 
be  regarded  rather  than  tlie  individual  hardship.  Statutes  of 
limitation  often,  if  not  always,  produce  the  latter.  An  existing 
right  is  tjiken  away  by  a  statute  of  repose.  Thus  where  tlie 
right  to  land  is,  by  descent  cast  jointly  upon  persons  time  runs 
unless  all  of  them  are  under  disability.  Some  of  them  may  be 
helpless  infants,  and  yet  the  statute  runs  if  any  of  tliein  could  sue. 
True  such  a  case  is  unlike  this  one,  as  here  the  right  to  sue  did 
not  exist  in  the  ancestor,  but   is  given  originally  to  either  of  the 
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parties  named  in  the  statute;  but  it  illustrates  the  hardship  at^ 
tendant  upon  the  application  of  the  statute. 

Certainly  the  legislature  never  intended  that  actions  of  this 
character  might  be  brought  twenty  years  after  the  accrual  of  the 
right — when  "some  are  in  the  churchyard  laid,  some  sleep  be- 
neath the  sea'' — although  during  all  that  time  a  person  was  in 
esse,  and  laboring  under  no  disability,  who  could  have  sued  upon 
the  single  cause  of  action  and  recovered  all  that  the  law  allowed. 

The  statute  says  that  the  suit  should  be  brought  within  a  year 
after  the  cause  of  action  accrues,  and  not  thereafter. 

Whenever  a  party  has  done  an  act  which  makes  him  liable  in 
damages,  and  n is  liability  is  complete,  and  there  is  one  in  esse 
who  can  sue  therefor  and  recover,  the  cause  of  action  has  cer- 
tainly accrued  as  against  the  defendant.  But  it  is  said  that  the 
cause  of  action  has  not  accrued  to  the  infant.  There  is  but  one 
cause  of  action.     There  can  be  but  one  recovery. 

If  in  this  instance  the  administrator  had  sued  and  either  recov- 
ered or  been  defeated  it. would  have  been  a  bar  to  a  subsequent 
action  by  the  children.  If  then  the  bar  from  laps^e  of  time  has 
become  complete  as  against  him  is  it  not  logically  a  defense  to 
the  cause  of  action,  altohugh  more  than  one  person  could  have 
sued  i\pon  it?  While  we  do  not  undertake  to  determine  any  ques- 
tion of  right  of  distribution,  as  none  is  presented,  or  whether  any 
such  right  exists,  yet  if  so,  and  there  were  a  widow  living  in 
this  instance,  then  in  case  of  a  recovery  by  the  children  she,  if 
entitled  to  a  distribution,  would  in  effect  recover,  although  her 
right  to  sue  would  be  barred  bf;yond  doubt. 

In  determining  this  question  we  must  keep  in  mind  the  legal 
rights  of  both  the  plaintiff  and  the  defendant,  and  the  different 
provisions  of  the  statute  relating  to  each  of  tliem.  These  pro- 
visions must  be  viewed  with  an  eye  to  the  spirit  and  policy  of 
the  law. 

When  Sanders  was  killed  the  wrong  was  done.  When  the  ad- 
ministrator qualified  there  was  a  person  in  esse  who  had  the 
right  to  sue  for,  recover  and  receive  the  entire  damages,  leaving 
no  longer  in  existence  the  cause  of  action.  The  statute  then  be- 
gan to  run,  not  only  against  him  but  against  the  cause  of  action. 
The  statutory  saving  in  behalf  of  the  infant  is  only  intended  to 
apply  where  there  is  no  one  in  being  who  has  power  to  sue.  Un- 
less this  construction  be  given  to  it  the  statute  of  limitation  is 
not  one  of  repose,  as  the  cause  of  action  may  be  kept  alive  for 
over  twenty  years,  although  there  is  one  in  being  during  the  en- 
tire time  who  has  the  right  to  sue.  If,  as  is  probable,  the  legis- 
lature intended  any  recovery  by  the  personal  representative  to  be 
for  the  benefit  of  the  widow  and  children,  and  not  for  the  estate 
— and  the  history  of  legislation  in  both  this  country  and  England 
fortifies  such  view— then  there  is  the  greater  reason  for  adopting 
such  construction. 

The  statute  of  limitation  does  not  look  to  the  character  of  the 
plaintiff  but  to  the  nature  of  the  action.  This  is  not  so  as  to  a 
saving  clause.  It  contemplates  the  person  and  not  the  action. 
The  claim  to  exemption  is  against  the  current  of  the  law,  and  not 
coextensive  with  its  effective  provisions.  In  a  case  of  doubts 
therefore,  the  presumption  is  against  one  claiming  the  exemption. 
The  savings  of  the  statute  are  not  to  be  as  liberally  construed  as 
its  effective  provisions,  because  they  are  designed  to  put  an  end 
to  strife  and  litigation  and  tend  to  the  security  of  all  men.  (C-on- 
yers  v,  Kenan,  48  Am.  Dec,  226;  Clarke  v.  Bank,  62  Am.  Dec.^ 
248. ) 

Keeping  this  rule  in  view,  as  well  as  the  policy  of  not  only  the 
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general  law  but  our  own  statute,  as  shown  by  the  short  period 
allowed  within  which  to  bring  an  action  like  this  one,  we  feel 
constrained  to  hold,  but  not  without  regret  in  view  of  the  help- 
lessness of  the  appellees,  that  the  lower  court  erred  in  sustaining 
the  demurrer  to  the  defense  of  limitation;  and  the  judgment  is 
reversed  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 


PAULEY'S  GUARDIAN  v.  DRAINE,  &c. 

(Filed  January  5,  1888 — Not  to  be  reported.) 

1.  Slander— Parent  and  child— A  parent  ia  not  liable  aa  snob  for  the 
wrongful  act  of  his  child. 

In  thla  action  by  appellant  against  L.,  a  twelve-year-old  girl,  and  the  ap- 
pellees, her  father  and  her  brother  and  wife,  for  a  slander  uttered  by  L.,  it 
ffl  held  that  appellees  are  not  liable,  as  the  defamatory  words  wero  uttered 
in  their  absence,  and  there  is  an  utter  want  of  testimony  showing  any 
knowledge  upon  their  part  of  the  wrong  at  the  time,  or  that  they  instigated, 
procured,  indorsed  or  repeated  it. 

2.  Appeals— Practice— Upon  the  trial  the  jury  found  for  appellees,  but 
against  L.  Upon  an  appeal  by  her  that  judgment  was  reversed.  Appellant 
now  sues  out  this  appeal  against  appellees  upon  the  transcript  filed  by  L. 
upon  her  appeal,  it  is  contended  that  the  court  can  not  conclude  that  the 
bill  of  exceptions  used  on  the  appeal  by  L.  embraced  all  the  evidence  intro- 
duced against  appellees.  Held— That  the  bill  is  sufficient,  as  it  was  all  one 
trial,  and  the  bill  shows  that  it  contains  all  the  testimony  that  was  intro- 
duced. 

3.  Same— Schedule— As  the  transcript  filed  shows  that  it  is  a  copy  of  the 
entire  record  used  in  the  trial  court,  the  failure  to  file  a  schedule  is  imma- 
terial. 

Jas.  Montgomery  for  appellant. 

S.  H.  Bush  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Mary  Pauley,  by  hor  guardian,  brought  this  ac- 
tion for  slander  against  Lora  Draire,  an  infant  about  twelve 
years  old.  Her  father,  the  appellee,  Meredith  Draine,  and  her 
l3rother  and  his  wife,  the  appellees,  J.  T.  and  Sarah  J.  Draine, 
were  also  made  defendants  upon  the  averment  that  they  insti- 
gated and  procured  Lora  to  utter  the  slanderous  charge. 

At  the  close  of  the  plaintiff's  testimony  the  jury  were  peremp- 
torily .instructed  to  find  for  the  appellees,  Moreditli,  J.  T.  and 
Sarah  J.  Draine.  A  verdict  for  five  hundred  dollars  was,  how- 
ever, returned  by  tliem  against  Lora  Draine.  Upon  an  appeal  by 
her  it  was  reversed.  Upon  the  record  then  filed  the  appellant, 
Mary  Pauley,  has  now  sued  out  this  appeal  against  the  ap- 
pellees, Meredith,  J.  T.  and  Sarah  J.  Draine. 

No  brief  is  presented,  nor  has  any  argument  been  made  in  her 
behalf.  We  can  conceive  no  ground  for  the  appeal  save  that  the 
lower  court  should  not  have  given  the  peremptory  instruction  for 
the  appellees.  Indeed  this  was  the  only  ground  upon  which  a 
new  trial  was  asked  below  as  to  them. 

It  is  urged  by  the  appellees  that  the  judgment  must  be  affirmed: 
First,  because  no  schedule  for  this  appeal  was  filed  in  tehe  lower 
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court;  and,  Hecond,  that  this  court  can  not  conclude  that  the  bill 
of  exceptions  used  on  the  appeal  by  Lora  Draine  embrace'd  all 
the  evidence  introduced  against  the  appellees.  It  was,  however, 
all  one  trial.  The  bill  states  that  it  contains  all  the  testimony 
that  was  introduced,  and  the  transcript  on  file  here  shows  that 
it  is  a  copy  of  the  entire  record  used  in  tiie  trial  court. 

The  evidence,  however,  shows  that  the  defamatory  words  were 
uttered  by  Lora  Draine  in  the  absence  of  the  appellees,  and  there 
is  an  utter  want  of  testimony  showinp:  any  knowledge  upon  their 
part,  at  the  time,  of  the  wrong,  or  that  they  instigated,  procured, 
indorsed  or  repeated  it. 

A  parent  is  not  liable  as  such  for  the  wrongful  act  of  his  child. 
(Townsliend  on  Slander  and  Libel,  page  156,  note.) 

One  witness  testifies  that  in  passing  by  (their  house  probably) 
tile  niglit  after  the  day  when  the  words  were  spoken  by  Lora  he 
heard  the  appellee,  Sarah  J.  Draine,  say  to  her  husband,  the  ap- 
pellee, J.  T.  Draine,  that* 'Lora  had  said  everything  she  wanted 
to  about  Mary  Pauley.'' 

This  is  the  only  testimony  upon  wliich  it  could  be  contended 
that  the  case  should  have  gone  to  the  jury,  as  to  any  of  the  ap- 
pellees, without  a  peremptory  instruction  to  find  for  them.  It 
was,  however,  insufficient  for  that  purpose.  It  evidences  no  con- 
spiracy between  any  of  tiiem  and  the  utterer  of  the  slander  to  de- 
fame the  appellant.  It  was  not  a  repetition  or  indorsement  of  it, 
nor  does  it  tend,  to  the  slightest  extent,  to  sustain  the  charge 
that  these  appellees,  or  any  of  them,  instigated  the  Nvrong.  If  it 
did,  however  slightly,  then  the  question  of  their  liability  should, 
as  has  often  been  held  by  this  court,  have  been  submitted  to  the 
jury. 

Judgment  affirmed. 


OBIMES,  ASS'EE,  &c.  v.  GRIMES. 
(Filed  January  7,  1888.) 

When  an  insolvent  debtor  makes  a  transfer  or  payment  to  one  of  his  cred- 
itors with  the  knowledge  that  he  is  insolvent,  the  ciesif^n  to  prefer  will  be 
presumed,  and  the  act  of  the  debtor  will  operate  as  an  assignment  for  the 
oenefit  of  all  his  creditors,  under  the  statute,  unless  the  oiroumstauces  ao- 
oompanyinff  the  transaction  show  plainly  that  there  was  no  motive  op- 
thought  of  ^ivin^  an  advantage  or  preference.  In  that  event  the  preeump- 
tion  will  be  repelled,  and  the  transaction  will  not  be  within  the  statute. 

In  this  case  the  creditor  to  whom  the  debtor  made  a  payment  was  a  oousin, 
and  had  been  especially  kind,  which  were  the  reasons  assigned  for  giving 
him  an  advantage  over  other  creditors.  At  the  time  the  payment  was  made- 
the  debtor  knew  that  he  was  hopelessly  insolvent.  Held— That  the  circum- 
stances not  only  do  not  rebut  the  presumption  of  an  Intent  to  prefer,  but 
confirm  it. 

Geo.  C.  Lockhart  for  appellant. 

Turney  &  Lucas  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

John  B.  Grimes,  on  June  2,  1879,  conveyed  all  his  estate  save  that 
exempt  by  law  to  a  trustee  for  the  benefit  of  his  creditors.  He  was 
then  largely  indebted,  and  among  others  to  his  brother,  Geo.  W, 
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Grimes  as  his  j^uardian.  In  February  previous  he  had  sold  a  lot 
of  corn  to  one  of  his  creditors,  W.  8.  Grimes,  in  part  jmyment  of 
his  debt;  and  on  August.  22,  1879,  George  W.  Grimes,  claiming 
that  this  was  a  preference  within  the  act  of  1856,  and  operated  as 
an  equitable  transfer  of  all  the  property  of  John  B.  Grimes  for 
the  benefit  of  his  creditors,  instituted  this  action  to  have  it  so 
declared,  and  to  set  aside  the  deed  of  trust. 

The  trustee,  acting  under  the  deed  of  trust,  subsequently 
brought  a  suit  to  settle  the  estate;  and  the  two  actions  were  con- 
solidated and  heard  together,  resulting  in  tlio  success  of  George 
W.  Grimes.  Tliis,  by  virtue  of  section  7,  article  2,  chapter  44  of 
the  General  Statutes,  secured  to  him  priority  of  payment  over  the 
general  creditors  of  what  was  due  him  from  John  B.  Grimes  as 
his  guardian. 

Section  1.  article  2,  chapter  44  of  the  General  Statutes,  and 
which  is  commonly  known  as  the  act  of  18r>G.  provides: 

** Every  sale,  mortgage  or  assignment  made  by  debtors,  and 
every  judgment  sufTered  by  any  defendant,  or  any  act  or  device 
done  or  resorted  to  by  a  debtor*  in  contemplation  of  insolvency, 
and  with  the  design  to  prefrr  on**  or  more  creditors  to  the  exclu- 
sion, in  whole  or  in  part,  of  others,  shall  operate  as  an  assignment 
and  transfer  of  all  the  property  and  elf(  cts  of  such  debtor;  and 
shall  inure  to  the  benefit  of  all  his  creditors  (except  as  herein 
provided)  in  proportion  to  the  amount  of  thcfir  respective  de- 
mands, including  those  whicli  are  future  and  contingent;  but 
notlilng  in  this  article  shall  vitiate*  or  affect  any  mortgage  made 
in  good  faith  to  secure  any  debt  or  liability  created  simultane- 
ously with  such  morrgage,^if  the  same  be  lodged  for  record  within 
thirty  days  aft(  r  its  execution.'' 

The  aiiii  of  this  statute  is  to  prevent  insolvent  debtors  from 
making  preferences  in  any  mode  among  tlieir  creditors,  its 
terms,  as  origimilly  passed  in  ISTj^i,  were  enlarged  by  tlie  legisla- 
ture in  1862,  and  made  to  embrace  **every  judgment  which  shall 
be  suffered  by  any  defendant,  or  any  act  or  device  which  shall 
be  done  or  resorted  tt)  by  creditors  in  contemplation  of  insol- 
vency;" and  as  now  found  in  our  revision  of  the  statutes  it  em- 
braces every  preference  in  contemplation  of  insolvency,  Iiowever 
made.  In  enacting  it  the  legislative  eye  had  in  view  eciuality. 
It  sliould  be  so  construed  as  to  effectuate  this  intention,  and  yet 
so  as  nor  to  crip[)le  honest  debtors  and  embarrass  trade.  If  the 
debtor  makes  the  transfer  or  payment  in  contemplation  of  insol- 
vency, and  with  the  design  to  i)refer  the  creditor,  then  tlie  trans- 
action is  witiiin  tlie  statute.  To  tliis  end  two  things  must  con- 
cur, to  wit:  It  must  be  done  *'in  contemplation  of  insolvency,'' 
and  "with  the  design  to  prefer  one  or  moi(»  creditors,  to  the  ex- 
clusion, in  whole  or  in  part,  of  others."  (Hampton,  <fec.  v.  Morris, 
&c.,  2  Met.,  ma.) 

This  results  although  the  debtor  may  not  then  know  that  he  is 
insolvent.  If  he  contemplates  becoming  so,  and  makes  the  trans- 
fer or  payment  with  the  design  to  prefer,  tlien  the  transaction  is 
within  the  denunciation  of  the  statute. 

So,  also,  it  will  be  presumed  that  one  designs  the  usual  result 
of  his  act;  and  if  the  facts  show  that  at  the  time  of  the  transfer 
or  payment  to  his  creditor  the  debtor  knew  he  was  insolvent  then 
the  design  to  prefer  will  be  j)resumcd,  and  the  transaction  be 
within  the  statute.  (Thomi)son,&c.  v.  Hellinr  s(  x'ois,ccc.,ll  Bush, 
35.3.)  This  is  not  an  al)solute,  althoujrh,  to  "ivc^  proper  effect  to 
the  statute,  it  should  be  held  to  be  a  strong,  presumption.  It  is 
urged  that  a  debtor  should  be  allowed  to  pay;  that  it  must  be 
shown  that  the  act  was  done  by   the   insolvent   debtor  with  the 
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design  to  prefer;  that  this  intention  can  not  be  inferred  from  the 
insolvency  and  fiale  or  transfer;  and  that  as  the  law  requires  the 
concurrence  of  the  two  facts,  that  one  of  them  should  not  be  in- 
ferred by  reason  of  the  existence  of  the  other. 

We  have  already  said  that  the  presumption  is  not  an  absolute 
one.  It  will  not,  and  ought  not,  to  prevail  if  the  circumstances 
of  the  transaction  show  that  no  preference  was  intended.  The 
facts  attending  each  case  must  be  considered.  To  illustrate:  Sup- 
pose A  is  liable  both  as  principal  and  surety.  He  has  ample  to 
pay  his  own  debts,  but  if  forced  to  pay  all  for  which  he  is  boimd, 
or  all  be  considered,  then  he  is  in  fact  insolvent.  Under  these 
circumstances,  but  not  in  contemplation  of  insolvency,  or  with 
any  idea  of  preferring  a  creditor,  he  makes  a  payment  to  one  of 
them.  Certainly  the  legislature  did  not  intend  that  this  should 
t)e  cause  for  putting  him  into  bankruptcy.  If  so,  then  it  may- 
be done  although  his  assets  may  greatly  exceed  in  value  his  own 
debts  and  those  wliich  it  is  reasonably  certain  he  may  have  to 
pay:  and  men  engaged  in  commerce  and  trade,  who  must  neces 
safily,  inter  se,  become  sureties,  would  at  all  times  be  exposed  to 
this  hazard. 

Again,  we  will  suppose  that  A  is  bound,  both  as  principal  and 
surety,  in  a  sum  larger  than  his  assets.  He  is  nominally  insol- 
vent.* He  is,  howevef,  engaged  in  a  prosperous,  money-inaking' 
business,  and  bids  fair  shortly  to  be  worth  more  than  his  liabil- 
ities of  every  character.  Under  these  circumstances,  and  not  in 
contemplation  of  insolvency,  or  with  any  intention  to  prefer  a 
creditor,  he  makes  a  x^ayment  to  him.'  Surely  such  a  transaction 
would  not  be  ground  for  his  financial  ruin.  Such  a  rigid  con- 
struction of  the  statute  would  not  produce  the  end  for  which  it 
was  designed;  but,  on  the  contrary,  would  cripple  commerce,  tie 
tiie  hands  of  honest  but  embarrassed  and  struggling  debtors,  and 
bring  ruin  upon  many  who  might  otherwise  avoid  it.  Neither 
the  language  nor  spirit  of  the  act  requires  a  construction  so  pro- 
lific of  l)a(i  results. 

The  interest  of  the  debtor  furnishes  the  ground  for  .equitable 
interference.  It  is  the  essence  of  the  statute.  The  design  to  pre- 
fer will  be  inferred  from  a  payment  by  an  insolvent  debtor,  but 
the  circumstances  accompanying  it  may  show  plainly  that  there 
was  no  motive  or  thought"  of  giving  an  advantage  or  pref- 
erence, and  then  the  presumption  is  repelled. 

In  this  instance,  however,  tlie  debtor  was  hopelessly  insolvent 
when  the  payment  was  made.  This  is  not  only  proven,  but  ad- 
mitted; and  the  circumstances  attending  the  transaction  not  only 
do  not  rebut  the  presumption  of  an  intent  to  prefer,  arising  from 
the  fact  of  payment  and  insolvency,  but,  in  our  opinion,  confirm 
it.  The  debtor  testifies  in  substance  that  he  then  knew  that  he 
was  insolvent:  that  Wm.  8.  Grimes  was  his  cousin  and  liad  been 
esi)ecially  kind  to  him;  that  he  believed  he  would  assist  him  in 
his  troulJles  quicker  than  anyone  else;  and  for  these  reasons  he 
preferred  to  give  him  an  advantage  over  his  other  creditors. 

This  sliows  a  clear  cas<»  of  preference,  and,  aside  from  the  pre- 
sumption we  have  alluded  to,  brings  the  transaction  within  the 
statute  and  defeats  the  subsecjuent  assignment,  which,  if  valid, 
would  give  the  infant  no  priority  of  payment. 

Judgment  aftirmed. 
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NEW  NATIONAL  TURNPIKE  CO.  v.  DULANEY  AND 

OTHERS. 

(Filed  January  7,  1887.) 

Damages  on  injunotion  bond— Attorney's  fees— Where  an  injunotion  is 
merely  anoillnry  or  in  aid  of  the  relief  sought,  or  is  relied  on  to  secare  the 
relief  when  obtained,  or  to  prevent  the  commission  of  a  wrongful  or  tortious 
aot  that  would  result  in  irreparable  injury  before  the  termination  of  the 
prime  cause  of  action,  a  recovery  may  be  had  on  the  bond  for  the  payment 
t)f  reasonable  counsel  fees  when  the  defendant  has  succeeded  in  dissolving 
the  injunotion :  but  where  the  injunction  is  the  relief  sought,  and,  in  fact, 
gives  the  relief  if  sustained,  no  recovery  for  counsel  fees  can  be  had. 

A  petition  was  tiled  by  appellees  enjoining  proceedings  in  the  county  court 
to  condemn  a  right  of  way  through  their  land  for  a  turnpike  road.  A  de- 
murrer to  I  he  petition  was  tiled  and  sustained,  the  injunction  dissolved,  and 
the  petition  dismissed.  In  this  action  upon  the  injunction  bond  to  recover 
tsounsel  fees  nllpged  to  have  lieen  paid  for  the  purpose  of  having  the  injunc- 
tion dissolved,  Held— That  no  such  recovery  can  he  had.  While  It  is  admit- 
ted that  thw  counsel  were  employed  to  have  the  injunction  dissolved,  yet  the 
merits  of  the  casw  had  to  be  considered  as  much  as  if  the  case  had  progressed 
upon  proof  to  a  final  termination. 

Barnett,  Noble  &  Barnett  and  O.  B.  Seymour  for  appellant. 

P.  B.  Muir  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court.    • 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  National  Turnpike  Co.  and  the  Jefferson. and  Bullitt  Turn- 
pike (!o.  instituted  proceedings  in  the  Jefferson  C'ounty  Court  to 
condemn  a  right  of  way  for  a  turnpike  road  through  land  owned 
by  the  appellees. 

A  petition  was  filed  by  the  appellees  in  the  Louisville  Ijaw  and 
Equity  Court  enjoining  that  proceeding,  to  which  a  demurrer  was 
filed  by  the  appellants  that  was  sustained,  the  injunction  dis- 
Bolved  and  the  petition  dismissed.  The  appellees,  in  order  to  ob- 
tain the  injunction,  executed  the  following  bond:  "We  undertake 
that  the  plaintiffs,  W.  H.  Dulaney,  Jno.  F.  Moore,  Charles  Ben- 
aker  and  Delaney  E.  Stark,  shall  pay  to  the  defendants,  the 
National  Turnpike  Koad  Co.  and  the  Jefferson  Turnpike  Co.,  the 
flamagos,  not  exceding  twenty-five  lumdred  dollars,  whicli  they 
may  sustain  by  reason  of  the  injunction  in  this  action,  if  it  is 
dnally  decided  that  said  injunction  ought  not  to  have  been 
granted." 

The  present  action  was  instituted  on  this  bond,  and  tlie  dam- 
ages sustained  by  reason  of  the  injunction  sought  to  be  recov- 
ered. It  is  claimed  iu  the  petition  tiiat  the  plaintiffs  liad  paid 
counsel  fees  for  the  purpose  of  having  tlie  injunction  dissolved  to 
the  amount  of  two  hundred  dollars,  and  tlie  sole  question  pre- 
sented by  the  appeal  is,  can  counsel  fees  be  claimed  and  recov- 
ered as  damages  under  the  stipulations  of  the  injunction  bond? 

The  court  below  adjudged,  on  a  demurrer  to  the  petition,  that 
no  sucli  recovery  could  be  had,  and  in  that  conclusion  we  must 
concur.  The  case  of  Burgen  v.  Sharer,  from  the  Madison  C-ircuit 
Court,  144  B.  M.,  97,  is  conclusive  of  the  present  case,  as  it  deter- 
mines directly  the  question  involved. 

The  rule  is  that  wlien  the  attachment  or  injunction  is  merely 
ancillary,  or  in  aid  of  the  relief  sought,  or  is  relied  on  to  secure 
4:he  relief,  when    obtained,  or    to    prevent    the  commission  of  a 
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wronj^ful  or  tortious  act  that  would  result  in  irreparable  injury 
before  tlie  termination  of  the  prime  cause  of  action,  then  a  re- 
covery may  be  had  on  the  bond  for  the  payment  of  reasonable 
counsel  fees,  when  the  defendant  has  succeeded  in  discharging 
the  attachment  or  dissolving  the  injunction;  but,  on  the  con- 
trary, when  the  injunction  is  the  relief  sought,  and  in  fact  gives 
the  relief,  if  sustained,  no  recovery  for  counsel  fees  can  be  had* 
and,  as  said  in  Burgen  v.  Sharer,  the  injunction  preventing  the 
parties  from  proceeding  to  open  or  condemn  the  way,  the  only  in- 
jury was  tlie  deprivation  of  its  use  in  consequence  of  (he  injunc- 
tion. The  only  damage  that  can  be  recovered  in  this  class  of 
cases  *'is  such  as  results  from  the  operation  of  the  injunction 
itself." 

An  attachment  is  generally,  and  perhaps  always,  in  aid  of  the 
original  cause  of  action,  and*  issues  to  secure  the  relief,  when  ob- 
tained. It  may  be  issued  to  secure  the  payment  of  the  debt  when 
reduced  to  judgment.  The  obligor  may  admit  the  debt,  and  yet 
deny  the  grounds  for  the  attachment.  Jn  such  a  case,  if  the 
plaint  itt  fails  to  make  out  tlie  grounds,  the  defendant,  although  a 
judgment  for  the  debt  is  rendered,  may  sue  on  the  attachment 
bond  and  recover  attorney's  fees  paid,  if  reasonable,  in  order  to 
have  the  attachment  discharged. 

So  in  case  oT  an  injunction  where  the  widow  asserts  her  right  to 
dower  and  obtains  an  injuncticm  to  stay  waste,  the  right  to  dower 
may  be  conceded  or  litigated,  and  if  it  turns  out  that  the  injunc- 
tion was  improperly  granted  and  is  dissolved,  a  recovery  may  be 
had  for  the  attorney's  fees  arising  from  the  employment  to  dis- 
solve the  injunction.  Where  an  injunction  which  was  obtained 
as  ancillary  to  an  original  proceeding  is  dissolved  the  obligors  in 
the  injunction  bond  are  liable  for  a  reasona))le  attorney's  fee. 
To  this  extent  the  doctrine  has  been  carried  by  this  court  as  to 
the  measure  of  recovery  on  aUtichment  and  injunction  bonds,  but 
no  further.  If  the  debtor  enToices  the  collection  of  an  execution 
by  reason  of  payment  sincc^  the  judgment,  the  injunction  being 
the  relirvf  the  plaintilf  seelis  i)\.d  is  entitled  to,  and  not  ancillary 
to  some  other  ])roceeding.  tJie()]>li 'ors  are  liable  for  the  debt,  iri- 
terest  and  costs,  and  the  da;i)as><'S.  nor  exceeding  ten  percent., 
and  no  attorney's  fee  can  be  n^xtd  (  xc(»pt  such  as  is  allowed  in 
ordinary  actions  t)y  the  statute  au;.'inst  the  defendant.  The  Code 
in  fact  fixes  the  (l.-innvres  to  si  My  ]M-octM  diujjrs  on  a  judgment  to 
be  assc^ssed  by  the  ju((<  e  at  the  (.issolution,  r.i:d  they  are  not  to 
exceed  ten  pvv  cent.  (  ii  the  r.meunt  enjoined.  And  ii"  the  deliv- 
ery of  the  property  lirs  V.ViU  delayed,  the  value  oi'  the  use,  hire 
or" rent  thereoi  shall  l)e  assessed.  (Section  'iijo.  Civil  Ceule.  )  Such 
are  the  damages,  and  none  other, when  the  injunction  is  the  relief 
asked  for,  an(l  the  Code  has  but  followed  the  decisions  rendered 
on  the  subject. 

It  is  only  where  the  writ  of  attachment  or  injunction  has  been 
resorted  to  in  order  to  make  a  remedy  already  adojited  the  more 
effectual  that  extraordinary  costs  are  allowed.  Although  connecte'd 
with  the  original  proceedings  it  is  made  independent  of  and  dis- 
connected frcmi  them  so  far  as  the  question  of  costs  and  expenses 
is  concerned,  because  the  plaintiff  compels  the  defendant  not 
only  to  resist  the  original  cause  of  action,  but  another  and  dis- 
tinct cause  of  relief  in  aid  of  it.  Not  so  where  the  injunction  is 
in  fact  the  only  relief  sought  in  the  original  proceeding,  and  this 
is  the  plain  distinction  recognized  in  the  case  of  Burgen  v. 
Sharer.  In  that  casc^  the  defendant  was  about  to  proceed  to  open 
a  road,  as  in  this  case,  and  an  injunction  obtained  by  the  plain- 


Digitized  by  VjOOQ  IC 


L&NG,  &C.  V.  KY.  CENT.  LUN.  ASYLUM.  699 

tiff,  restraiping  him  from  pasBing  over  the  plaintiff's  land.  A 
bond  like  the  one  in  this  case  was  executed,  and  the  question  was 
made  as  to  the  liability  of  the  obligor  for  attorney's  foes.  It  is 
immaterial  that  the  injunction  was  merely  preliminary,  that  is, 
to  operate  until  the  matters  alleged  in  the  bill  could  be  deter- 
mined. It  was  the  relief  sought,  and  the  final  judgment,  if  for 
the  plaintiff,  would  have  been  rendered  perpetuating  the  injunc- 
tion. The  injunction  is  the  remedial  right  sought  to  be  obtained, 
and  in  such  a  case  no  counsel  fees  will  be  allowed.  The  facts  al- 
leged were  not  deemed  sufflcient  to  authorize  the  preliminary  in- 
junction, and  the  case  was,  therefore,  disposed  of  on  its  merits. 
It  is  true  that  in  the  present  action  on  the  bond  it  is  alleged  that 
the  employment  made  was  to  have  the  injunction  dissolved,  but 
in  order  to  do  this  the  merits  of  the  case,  that  is,  the  facts  upon 
which  the  injunction  was  obtained,  had  to  be  considered,  as 
much  so  as  if  the  case  had  progressed  upon  proof  to  a  final  termi- 
nation. The  admission  !)y  tiie  denuirrer.that  the  attorneys  for  the 
defense  were  employed  for  a  particular  purpose,  was  not  an  ad- 
mission that  the  fees  paid  constituted,  to  that  extent,  tlie  dam- 
ages tlie  appellants  had  sustained  by  reason  of  the  injunction. 

This  was  an  injunction  restraining  the  party  from  proceeding 
until  the  case  in  court  could  be  heard  and  determined,  or  until 
the  further  order  of  the  court.  It  is  not  distinguishable  from 
Burgen  v.  Sharer,  and  the  damage  the  plaintiffs  can  recover  'Ms 
only  such  as  resulted  from  the  operation  of  tlie  injunction  itself." 

\Vhere  tlie  original  action  is  for  an  injunction,  that  being  the 
relief  the  plaintiff  becomes  entitled  to  if  successful,  the  case  is  then 
like  any  other  ordinary  or  e(iuitable  proceeding  to  the  question 
of  cost.*  ]So  extraordinary  cost  can  be  allowed  or  received,  but 
the  tlefendul  may  look  to  the  bond  of  the  plaintiff  to  recover  the 
damage  he  has  sustained  by  reason  of  being  deprived  of  the  use 
of  his  lu'operty,  or  the  existence  of  some  other  right  that  the  in- 
junction for  tile  time  being  has  prevented  him  from  exercisihg. 
We  perceive  no  reason  for  adopting  a  different  rule  as  to  the 
measure  of  dam'xes  so  long  adopted  and  recognized  by  this  court, 
and  the  judgment  below  is  now  alHrmed. 


LONG  AND  OTHERS  v.  (  ENTRAL  KENTUCKY   LUNATIC 

ASYLUM. 

(Filed  Jan.  7,  1HK8— Not  to  be  reported.) 

Asylums— Powers  of  special  commissioners— By  an  act  of  the  legislature 
an  appropriation  was  made  to  thn  Central  Kentucky  Lunatic  Asylum  to 
build  a  new  house  for  colored  ])atient8,  the  act  providing  for  the  appoint- 
ment of  three  commisslners  by  the  Governor— one  from  each  Superior  Court 
district— to  "supervise  said  Improvements, "  th«  money  appropriated  to  be 
placed  In  their  bands.  ThesH  commissioners  were  directed  to  have  plans 
and  specifications  made  by  a  competent  architect,  and  to  let  the  work  to  the 
lowest  bidder.  Under  the  general  law  the  buildings  and  jrrounds.  as  well  as 
all  the  affairs  of  the  asylum,  were  under  the  manageiyent  of  nine  commis- 
sioners, required  by  law  to  reside  in  the  county  where  the  asylum  Is  located. 
Held— That  the  selection  of  a  site  for  the  new  building;  is  entirely  with  the 
regular  commissioners,  and  the  three  special  commissioners  have  no  voice  in 
the  selection,  as  no  such  power  is  expressly  oof.ferred,  and  none  can  be  im- 
plied from  the  powers  that  are  expressly  conferred. 


Digitized  by  VjOOQIC 


700  LONG,  &C.  V.  KY.  CENT.  LUN.  ASYLUMT. 

Helm  &  Bruce  for  appellants. 
Brown,  Humphrey  &  Davie  for  appellee. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

By  an  act  approved  May  18th,  lh86,  the  legislature  appropriated 
to  the  ('entral  Kentucky  Lunatic  Asylum  the  sum  of  forty-two 
thousand  dollars,  to  be  expended  as  follows:  $12, (KM)  to  complete 
a  building  begun  by  F.  M.  Creel,  and  thirty  thousand  dollars  to 
build  a  new  house  for  colored  patients.  The  act  further  directed 
**that  the  money  thus  appropriated  should  be  placed  in  the  hands 
of  the  commissioners  to  be  appointed  by  the  Governor,  one  of 
whom  shall  reside  in  each  Superior  Court  district,  and  said  com- 
missioners shall  supervise  said  improvements.  Before  commenc- 
ing the  work  they  will  have  plans  and  specifications  thereof 
made  by  a  competent  architect,  and  will  let  the  work  on  each 
building  as  a  whole  to  the  lowest  bidder,'*  etc.  They  were  to 
pay  for  the  work  as  the  buildings  progressed,  not  exceeding  80 
per  cent.,  and  the  remainder  when  tlie  work  was  completed,  etc. 

One  of  the  buildings  had  been  partially  completed,  but  no  site 
had  been  selected  for  the  new  building  intended  for  colored  pa- 
tients, and  no  express  authority  given  the  three  commissioners 
to  locate  it.  IMiuer  the  general  law  regulating  the  conduct  and 
management  of  these  asylums  nine  commissioners  are  to  be  ap- 
pointed l)y  the  governor  for  each  one,  whose  term  of  office  shall 
be  six  years. 

The  act  provides  that  the  asylum  sliall  be  under  the  control  of 
its  commissioners.  They  are  to  have  the  general  management 
and  control  of  all  the  land,  buildings,  funds,  books,  papers  and 
other  effects  and  property  of  their  respective  asylums,  and  shall 
cause  tliem  to  be  used  and  applied  in  the  way  best  calculated  in 
their  judgment  to  promote  the  objects  for  whicli  the  institution 
was  established.  They  are  to  cause  all  appropriations  to  be  used 
as  directed  by  law,  and  have  the  general  control  and  supervision 
of  the  officers  of  the  institution.  Are  to  make*  reports  from  time 
to  time  to  the  auditor  of  public  accounts,  and  are  given  almost 
unlimited  power  as  to  the  management  and  conduct  of  the  institu* 
tion.  It  is  a  supervising  board,  required  to  live  w^ithin  the  county 
where  the  asylum  is  located,  whose  duty  it  is  to  look  to  the  inter- 
est and  welfare  of  the  institution  and  the  patients  within  it. 

When  this  special  act  was  passed  appointing  the  three  commis- 
sioners to  exi)end  the  money  appropriated  by  the  State  for  the 
purpose  of  erecting  the  new  building  for  colored  patients  these 
nine  commissioners  had  been  duly  appointed  and  acting  as  such 
under  the  general  law.  The  three  special  commissioners,  or  a 
majority  of  (liem,  went  upon  the  asylum  grounds  with  a  view  of 
fixing  tlie  site  for  the  new  building  and  to  make  arrangements 
for  tlie  completion  of  the  building  alreatly  begun.  The  nine  com- 
missioners were  notified  of  the  intention  of  the  special  commis- 
sioners, and  eacli  set  of  commissioners  claimed  tne  right  to  des- 
ignate the  spot  for  the  new  building.  They  differed  as  to  the  lo- 
cation, somi  of  the  regular  commissioners  uniting  with  the  special 
commissioners  as  to  the  propriety  of  one  location,  and  a  majority 
of  the  regular  commissioners  selecting  a  different  locality,  the 
conference  resulting  in  such  a  disagreement  as  originated  this 
litigation. 
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The  special  commissioners  announcing  their  purpose  to  com- 
mence the  work,  the  regular  commissioners  obtained  an  injunc- 
tion that  was  enforced  by  the  chancellor  below,  and  hence  this 
appeal. 

Much  testimony  was  taken  for  the  purpose  of  sustaining  the 
iu<lgment  of  each  commissioner  as  to  the  proper  locality  for  the 
building.  That  testimony  we  have  not  considered,  as  the  right 
to  select  the  location  must  belong  exclusively  to  the  one  side  or 
the  other.  Why  the  legislature,  in  the  exercise  of  its  discretion, 
saw  proi)er  to  withdraw  from  the  regular  board  the  right  to  con- 
trol the  expenditure  of  the  money  is  not  the  subject  of  inquiry 
here.  It  was  the  exercise  of  a  legisl«tive  function  over  which 
the  chancellor  has  no  control.  It'  is  evident  that  the  right  to 
make  this  expenditure  is  given  to  the  special  commissioners  in 
express  terms,  but  as  to  the  location  of  the  site  for  the  building 
we  find  no  such  power  given,  and  can  imply  the  existence  of  no 
such  right  when  looking  to  the  powers  conferred  and  duties  im- 
posed upon  the  nine  commissioners  under  the  general  law.  The 
legislature  never  contemplated  that  any  irreconcilable  diiference 
of  opinion  could  arise,  as  it  was  doubtless  supposed  that  the 
nine  commissioners,  or  a  majority  of  them,  would  select  the 
eround,  and  the  special  commissioners  then  proceed  to  adopt 
their  plans,  and  construct  the  work  as  required  by  the  act.  Thf* 
organization  of  the  asylum  was  complete,  and  under  the  control 
of  nine  commissioners.  They  had  fiie  general  management  and 
control  of  all  the  land,  buildings,  etc.,  and  were  required  to  cause 
them  to  be  used  and  applied  in  the  manner  best  calculated  to 
promote  tlie  interests  of  the  institution.  Their  powers  had  not 
Deen  curtailed  except  by  the  act  creating  the  special  commission- 
ers. They  lived  near  the  asylum,  'were  acquainted  with  its 
grounds — tlie  naturj\l  advantages  and  disadvantages  that  would 
exist  by  the  location  of  a  building  at  one  place  or  th-e  other,  and 
with  such  powers  conferred  as  made  them  the  trustees  for  the 
State  and  the  institution,  with  a  general  supervisory  power.  The 
chancellor  was  no  doubt  reluctant  to  go  further  in  restricting 
their  powers  than  the  language  of  the  special  act  authorized. 
The  fourth  section  of  the  act  shows  an  intention  to  place  the 
money  in  the  hands  of  the  three  commissioners  that  it  migiit  be 
properly  expended,  with  the  power  to  supervise  the  improvo- 
ments,  and  to  do  this  it  was  necessary  that  an  architect  should- 
be  selected  to  fix  tlie  plan  and  specifications.  The  supervision 
of  the  work,  with  the  right  to  expend  the  money  and  adopt  the 
plan  proposed  by  the  architect,  did  not  invest  them  with  the 
right  to  select  tlie  site.  If  similar  powers  had  been  given  the 
architect  and  the  names  of  the  conimissioners  excluded  from  the 
special  enactment,  it  could  not  l)e  said  that  under  such  autliority 
he  could  have  selected  the  site  without  consulting  tliose  wl/o 
were,  in  fact  and  under  the  law,  controlling  and  using  the  prem- 
ises as  trustees  for  the  State.  The  legislature  was  wanting  a 
judicious  expenditure  of  the  money,  and,  therefore,  selected 
those  who  lived  far  distant  from  the  asylum,  one  in  each  Superior 
Court  district,  to  see  to  the  disbursement  and  supervise  the  im- 
provement as  it  progressed. 

We  can  well  see  some  reason  for  selecting  others  than  the  regu- 
lar commissioners  to  make  this  expenditure,  but  none  could  well 
exist,  and  certainly  nothing  appears  from  the  act,  for  taking  the 
power  from  the  commissioners  to  locate  the  site  and  give  it  to 
strangers  or  those  not  identified  with  the  institution.  Therefore 
the  chancellor  should  not,  by  implication  merely,  take  this 
power  from  the  one  and  give  it  to  the  other.  That  the  three 
commissioners,  or  such  of  them  as  acted,  were  prompted  in  their 
action  by  what  they   conceived    to   be   the   best  interests  of   the 


Digitized  by  VjOOQ IC 


702  NICHOLS,  ADM'R  v.  L.  &  N.  R.  R.  CO. 

asylum  there  can  be  no  doubt,  and  they  may*  have  refused  to  ex- 
pend the  money  In  the  erection  of  a  building  at  a  locality  where 
it  might,  in  their  opinion,  prove  injurious  to  the  State  or  those  to 
be  kept  within  it,  still  an  honest  difference  of  opinion  was  the 
result  of  the  consultation  on  the  subject,  and  the  right  to  locate 
being  with  the  nine  commissioners  the  judgment  below  must  be 
affirmed. 


NICHOLS,  ADM'K  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  January  10,  1888— Not  to  be  reported.) 

Railroads— -Duty  to  trespassers— A  deaf  mute  was  walkiDK  on  the  track  of 
appellee's  road,  rear  a  depot,  with  his  back  to  an  approaching  train.  The 
usual  signals  were  given  as  the  train  approached  the  depot,  and  the  en- 
gineer, as  bn  approached  tli«  man,  called  to  him  to  leave  the  track,  and  blew 
the  whistle  for  down  brakes,  but  the  car  was  then  so  near  as  to  render  it 
impossible  to  check  its  progrress  so  as  to  save  the  life  of  the  man.  Held — 
That  the  company  is  not  liable.  The  deceased,  being  on  the  track  wher« 
there  was  no  crossing,  was  where  he  had  no  right  to  be,  and  as  the  s^round 
"was  level  on  each  side  of  the  track,  so  that  he  misrht  have  stepped  ofl  with- 
out the  least  trouble,  the  engineer  had  The  right  to  presume  that  he  would 
abandon  the  track  for  his  own  scuirity.  Moreover,  it  was  the  hiphe.«5t  de- 
gree of  neglect  on  the  part  of  the  de«f  mute  to  go  upnn  the  railroad  track 
where  trains  were  constantly  passintr,  and  use  it  ms  a  footpath. 

Oeo.  S.  Fultoji  for  apprllai^.l. 

Wm.  Johnson  tor  appellee. 

Appeal  from  Nelson  Circuit  Cour(. 

Opinion  of  the  court  by  (Uiief  Justice  Pryor. 

The  appellant's  int(^stato  was  run  ovrr  and  killcfl  by  a  freight 
train  of  tbe  appellee,  and  it  is  claimed  that  it  was  caused  by  the 
willful  ne^liirence  of  thi)  employes  on  the  train.  The  intestate 
was  a  deaf  mute  and  w^as  walkiiVj:  on  appellee's  road,  about  four 
liundrfMl  yards  from  Samuers  despot,  with  his  back  to  the  ap- 
proaclunnf  train.  The  rej^ular  signal  of  blowing  the  whistle  and 
ringinir  the  bell  was  made  as  the  train  approached  the  depot,  and 
one  having  tlit»  sense  of  hearing  could  an(l  must  have  known  that 
the  train  was  approaching.  Jt  wjVs  moving  at  the  rate  of  twelve 
or  fourteen  mih^s  an  hour,  and  another  person,  being  on  the  road 
betwtMMi  the  depot  and  where  the  unfortunate  man  was  killed, 
stepped  off  Hip.  track  as  the  train  approached,  but  the  deceased 
paid  no  at^tention  lo  it  whatever.  The  engineer,  as  he  neared  the 
man,  called  to  liim  to  leave  the  track  and  blew  the  wiiistle  for 
down  brakes,  l>ut  the  car  was  then  so  near  as  to  render  it  im- 
possible to  check  its  progress  so  as  to  save  the  life  of  the  de- 
ceased. 

Tliat  the  engin(>er  doubtless  saw  him,  or  could  have  seen  him 
in  time  to  stop  the  trdin,  is  maniest,  but  the  deceased  was  on 
the  track  of  the  road  where  there  was  no  crossing  and  w^here  he 
had  no  right  to  be,  with  the  groimd  level  on  each  side  of  the 
track,  so  as  he  might  have  stepped  off  without  the  least  trouble, 
and  under  such  circumstances  the  engineer  had  the  right  to  pre- 
f^ume  that  he  would  al)andon  the  track  of  the  road  for 
his  own  security.  Any  man  with  his  senses  about  him 
would  have  left  the  track.  In  fact  there  was  the  highest 
degree  of  neglcH-t   on    the   part   of   the   deaf   mute  in  going  upon 
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the  railroad  track,  where  trains  were  constantly  passing,  and 
using  it  as  a  footpath  for  his  own  convenience. 

His  death  was  the  result  of  his  own  folly,  and  the  court  below 
acted  properly  in  giving  the  peremptory  instruction. 

Judgment  affirmed. 


YEARLY  V.  MORRIS'  ADM'R. 

(Filed  Jan.  10,  1888— Not  to  be  reported.) 

Vendor  and  vendee— Deficit— A  deficit  of  twenty  acres  in  a  tract  of  land 
Bupposed  to  contain  283  acres,  sold  in  prross,  is  not  sufficient  to  authorize  the 
chancellor  to  give  the  vendee  compensation  therefor. 

A.  P.  Settle  for  appellant. 

Wm.  Lindsay  and  Isaac  J.  Forbus  for  appellee. 

Appeal  from  Jackson  ('ircuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  was  an  action  by  tlie  vendor  to  enforce  a  lien  for  purchase 
money.  The  vendee  claimed  compensation  for  a  deficit  of  twenty 
acriBs,  wliich  lie  souerht  to  liave  allowed  as  a  credit  on  the  plain- 
tiff's claim.  The  clumecllor  l>aving  refused  him  tlie  credit  he 
has  appealed. 

The  judgment  below  will  not  be  disturbed.  The  original  con- 
veyance shows  a  sale  in  gross  of  the  l)oundary  described,  but 
that  boundary  being  defective  in  some  of  its  calls  a  second  deed 
was  made  in  whicii  the  words  more  or  less,  contained  in  the  first 
deed,  were  <nnitted,but  yet  it  is  evident  that  all  tlie  land  remain- 
ing of  the  original  tract'was  sold  for  two  thcuisand  dollars.  That 
it  was  supposed  to  contain  282  acres  is  esiablished,  but  there  be- 
ing neither  mistake  or  fraud  alleged,  and  only  a  deficit  of  twenty 
acres,  the  chancellor,  unless  the  sale  was  ]>y  tlu*  acre,  sliould,  as 
he  did,  liave  denied  the  relief. 

Judgment  below  affirmed. 


PORTER,  JR.,  &c.  V.  FORD,  &c. 
(Filed  Jan.  10,  1888— Kot    to  be  reported.) 

Wills— Lien  on  real  estate  for  payment  of  leffncles— The  personal  estate  of 
R  testator  must  he  first  exhausted  before  the  real  estate  o«n  he  applied  to  the 
payment  of  either  debts  or  lep:acies.  unless  th(»  intention  of  the  testator  to 
have  the  real  estate  first  applied  for  that  purpose  is  clearly  shown. 

A  testator  devised  $1,000  to  each  of  the  appellants,  and  a  hoiiFo  and  lot  to 
F.,  who  was  appointed  executrix  and  empowered  to  act  as  sunh  without 
ffiving  bond.  Althoufch  more  than  enouph  personal  property  went  into  the 
bands  of  the  executrix  to  pay  all  debts  and  legacies  the  special  lepracies  to 
appellants  w^re  never  paid.  In  this  action  by  creditors  of  F.,  the  executiix, 
an  attachment  was  issued  and  levied  upon  the  hnuee  and  lot  devised  to  lier. 
Appellants  were  made  parties  and  filed  a  cross  petition  asserting  a  lien  upon 
the  attached  property  for  the  payment  of  their  lepa(;ies.     Held— That  api^?!- 
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lants,  after  the  personal  estate  was  exhausted,  occupied  merely  the  attitude 
of  creditors  of  K.,  and  possessed  in  virtue  of  tne  will  no  lien  upon  the  house 
and  lot  devised  to  her.  And  even  if  the  conduct  of  the  parties  suflSclently 
evidence  collusion  between  the  plaintiffs  and  F.  to  j?ive  preference  to  plain- 
tiffs to  the  exclusion  of  other  creditors,  the  court  was  not  authorized  to  ad- 
judge that  the  attached  property  be  applied  pro  rata  to  all  the  creditors  aa 
provided  in  article  3,  chapter  44,  General  Statutes,  as  no  such  relief  is  prayed 
for  by  appellants  in  their  cross  petition. 

O'Hara  &  Bryan  for  appellants. 

M.  J.  Dudley  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the 'court  by  Judge  Lewis. 

It  satisfactorily  appears  that  Lucy  E.  Ford  was,  at  the  conii 
mencement  of  this  action,  and  had  for  several  years  previously 
been,  indebted  as  their  guardian  to  appellees,  her  children,  a  very 
large  amount,  derived  from  the  estate  of  their  father  and  her 
husband,  which  she  had  not  accounted  for  or  paid  over. 

Appellees  in  their  petition  state  that  although  she  was  in  fact 
indebted  in  a  much  larger  sum  they  are  content  with  a  judgment 
against  her  for  $10,(X)(),  and  we  think  that  sum  at  least  is  due  them, 
after  making  all  deductions  from  the  amount  that  went  into  her 
hands  as  guardian  on  account  of  her  dower  interest,  expendi- 
tures made  by  her  for  their  benefit,  and  every  other  probable 
credit  to  which  she  may  be  entitled.  For  we  can  not  conceive, 
nor  is  it  suggested,  how  she  could  have  legally  and  properlj'  dis- 
posed of  or  paid  out  so  much  of  the  large  amount  of  her  hus- 
band's estate  with  which  the  evidence  shows  that  she  is  partly 
chargeable,  as  to  reduce  the  claim  of  her  children  and  wards  be- 
low the  sum  for  which  they  ask  judgment.  The  claim  of  the 
plaintiffs  being  clearly  a  just  one,  and  the  attachment  obtained 
by  them  at  the  commencement  of  the  action  having  been  levied 
upon  the  house  and  lot  of  the  defendant,  Lucy  E.  Ford,  before 
any  provisional  remedy  was  obtained  or  sought  for  by  appel- 
lants, who  were  subsecjuently  made  parties  upon  their  own 
motion,  the  ([uestion  arises  whether  there  exists  in  favor  of  the 
latter  any  stiperior  lien  or  charge  upon  the  attached  property,  or 
any  right  to  share  in  the  distribution  of  the  proceeds  of  it. 

By  the  will  of  Ijucy  L.  Porn  r  five  luindrod  dollars  was  given 
to  the  Baptist  Church  and  on^  thousand  dollars  each  to  appel- 
lants, the  son  and  two  grandchildren  of  the  testator.  But  all  the 
rest  of  her  estate  was  devised  to  her  daughter,  Lucy  E.  Ford,  in- 
cluding the  house  and  lot  in  controversy,  and  she  was  also  ap- 
IDointed  exectuor  of  the  will  and  empowered  to  act  as  such  with- 
out giving  bond. 

It  appears  that  a  large  amount  of  the  personal  property  went 
into  tlie  hands  of  ilie  executrix,  much  more  than  enough*  to  pay 
all  debts  against  the  estate  and  the  special  legacies.  But  she 
did  not  pay  any  part  of  the  legacies,  except  that  having  a  claim 
against  one  of  the  legatees.  Thomas  M.  Porter,  for  more  than  the 
amount  he  is  entitled  to  under  the  will,  he  must  be  regarded  as 
having  been  fully  satisfied.  For  although  she  voluntarily  and 
without  consideration  surrendered  the  note  held  by  her,  there 
being  still  a  balance  unpaid  of  more  than  one  thousand  dollarR, 
yet  as  the  note  was  originally  given  for  money  borrowed  of  her 
as  their  guardian,  and  which  belonged  to  them,  that  act  of  hers 
should  not  deprive  them  of  the  right  to  set  off  the  amount  thus 
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dvie  from  hira  against  the  claim  set  up  in  this  action  to  their 
prejudice. 

It  appears  that,  having  failed  to  pay  over  the  legacies  in  due 
time,  or  to  give  security  as  executrix,  in  compliance  with  an  or- 
der of  the  county  court'^Lucy  E.  Ford  was,  May  12,  1886,  removed 
as  executrix;  and  May  16.  1886,  a  rule  was  issued  by  the  county 
court  and  executed,  to  pay  over  the  assets  in  her  hands  to  her 
successor,  the  administrator  de  bonis  oion.  But  instead  of  doing 
so  she  left  the  State  of  Kentucky,  and  two  days  thereafter  this 
actioi)  was  commenced  against  her  by  appellees,  and  the  attach- 
ment was  issued  and  levied  upon  the  house  and  lot.  It  further  ap- 
pears that  May  26  she  executed  and  sent  from  the  State  of  Vir- 
ginia, w^here  she  then  was,  written  authority  to  the  clerk  of  the 
circuit  court  to  enter  her  appearance  in  the  action,  and  a  short 
time  thereafter  the  same  attorney  who  instituted  the  action  filed 
her  answer  confessing  her  indebtedness  to  the  i^lain tiffs  as  al- 
leged in  the  petition,  and  thus  authorized  the  court  to  render 
personal  judgment  against  her. 

Conceding  that  the  conduct  of  the  parties  sufficiently  evidence- 
collusion  between  the  i)laintiffs  and  defendant,  Lucy  E.  Ford,  to 
give  preference  to  them  to  the  exclusion  of  the  legatees  under 
the  will  of  Lucy  L.  Porter,  or  others  of  her  creditors,  yet  in  the 
present  condition  of  the  pleadings  the  lower  court  was  not  au- 
thorized to  adjudge  that  the  attached  property  be  applied  pro  rata 
to  all  her  creditors,  as  provided  in  article  2,  chapter  44,  General 
Statutes,  for  no  such  relief  is  prayed  for  by  appellants  in  tlieir 
cross  petition. 

The  simple  inquiry  then,  as  tlie  case  stands,  is  whether  there 
exists,  under  the  will  of  Lucy  Porter,  any  prior  lien  or  cliarge 
upon  the  house  and  lot  specially  devised  to  Lucy  E.  Ford,  for  the 
payment  of  the  legacies  to  appellants. 

It  is  a  well  settled  rule  that  the  personal  estate  must  be  first 
ex;hausted  before  the  real  estate  can  be  applied  to  the  payment 
of  eitlier  debts  or  legacies,  even  against  the  heirs.  And  it  is  only 
when  the  intention  of  the  testator  to  have  the  real  estate  first 
applied  for  that  purpose  is  clearly  shown  that  a  court  of  equity 
will  do  so. 

There  is  nothing  in  the  will  of  Lucy  L.  Porter  to  indicate  an 
intention  by  her  to  have  the  house'  and  lot  specially  devised  to 
Lucy  E.  Ford  charged  with  the  payment  of  the  legacies  to  ivppel- 
lants.  On  the  contrary  it  is  manifest  she  intended  they  should 
be  paid  out  of  the  personalty,  of  which  there  was  greatly  more 
than  enough  for  the  purpose. 

The  personal  property  that  went  into  tlie  hands  of  Lucy  E. 
Ford  as  executrix  t)eing  the  source  to  which  appellants  had  the 
right  to  look,  and.  their  remedy  being  against  her  for  failure  to 
pay  over  the  legacies,  they  occupied,  after  the  personal  estate 
was  exhau^^ted,  merely  the  attitude  of  her  creditors,  and  pos- 
sessed in  virtue  of  the'  will  no  lien  upon  the  house  and  lot  devised 
to  her. 

As,  therefore,  the  attachment  lien  of  ayjpellees  existed  from  the 
commencement  of  the  action,  and  appellants  did  not  Imve  or 
acquire  any  lien  on  the  house  and  lot  superior  thereto,  we  tliink 
the  lower  court  properly  decided  the  property  was  subject  first 
to  pay  the  claim  of  appellees,  and  the  judgment  is  affirmed. 
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o'bannon's  adm'r  v.  l.  &  n.  r.  r.  co. 

(Filed  Jan.  12,  1888— Not  to  be  reported.) 

Rail  road  8— Master  and  servant— One  entering  an  employment  assumes  all 
the  risks  ordinarily  incident  to  it. 

The  increased  dan^^ers  of  railroading  arising  from  rain,  snow  or  ice  are  a 
part  of  the  ordinary  risk  incidf^nt  to  the  )3usineFs. 

A  railroad  company  is  not  liable  for  injury  to  a  brakeman  resulting  from 
the  accumulation  of  ice  or  sleet  on  the  top  of  a  freight  car. 

Galloway  &  Sims  for  appellant. 

Mitchell  &  DuBose,  H.  W.  Bruce  and  Wm.  Lindsay  for  appel- 
lee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  tlie  court  by  Judj^e  Holt. 

A.  J.  O'Bannon,  while  in  the  employ  of  the  appellee,  the  Louis- 
ville &  Nashville  Railroad  Company,  fell  from  tlie  freight  train 
which  he  was  lielping:  to  operate  and  was  l<illed. 

His  administrator  seeks,  under  section  S  of  chapter  57  of  the 
General  Statutes,  to  recover  damages  upon  the  ground  that  the 
killing:  was  tlie  result  of  willful  nej?lect  upon  the  part  of  the  ap- 
pellee. As  the  action  was  dismissed  upon  demurrer  to  the  peti- 
tion its  statements  must  be  taken  as  true. 

The  accident  happened  at  night.  The  deceased  was  at  the 
time  operating  a  brake  upon  a  coal  car,  and  slec^t  an(J  ice  had 
formed  upon  the  edge  of  it,  where  he  was  compelled  to  stand  in 
handling  tlie  brake.  In  consequence  of  this  he  slipped  and  lost 
his  life." 

According  to  the  averments  of  the  petition  the  willful  neglect 
consisted  in  the  failure  of  the  api)ellee  to  either  **supply  sjilt  or 
sand  ui)on  this  ice  which  hnd  accumulated  and  was  upon  the  top 
of  the  coal  car,''  or  remove  it. 

No  (iu('Slion  as  to  defective  machinery  is  presented. 

It  appears  from  the  petition  that  theniufht  was  "cold  and  sleet- 
ing;" and  we  must,  tlierefore.  presume  thiit  the  ice  had  formed 
during  that  night,  or  at  least  u])on  that  trip. 

C/oncedlng  that  at  that  season  of  the  year  (December),  and  in 
the  locality  where  the  accident  hai)pened,  that  it  was  the  duty 
of  the  appf  llee  to  provide  its  trains  with  a  proper  supply  of  salt 
or  sand  to  be  used  in  tinie*^  o."  snow  or  ice,  yet  this  action  pre- 
sents no  complaint  upon  this  score;  and  we  do  not,  tlierefore,  de- 
cide that  any  sucli  duty  rested  upon  the  company. 

The  failure  complained  of  is  that  tiie  ice  was  not  removed  or 
sand  or  si  It  put  upon  it. 

C-ertainly  in  the  absence  of  averment  we  will  not  presume  that, 
in  this  latitude,  it  was  the  duty  of  the  company  to  provide  other 
servants  than  the  brakenien  themselves,  to  accom[)any  tlie  train 
in  anticipation  of  unusual  weivher,  and  remove  the  ice  or  .sleet 
from  their  pathway  or  strew  It  with  salt  or  sand. 

One  entering  an  employment  assumes  all  the  risks  ordinarily 
incident  to  it. 

The  increased  dangers  of  railroading  arising  from  rain,  snow 
and  ice  or  the  weather  are  a  p  irt  of  the  ordinary  risk  incident  to 
the  business.  To  hold  railroad  companies  liable  to  their  employes 
on  account  of  dangers  arising  from  the  elements  would  lead  to 
the  running  of  trains  in  good  weather  only,  thus  seriously  inter- 
fering with  tlie  travel  and  business  of  the  country. 


Digitized  by  VjOOQ IC 


TREACY,  &C.  V.  BARCLAY,  &C.  707 

We  are  inclined  to  think  that  it  was  the  duty  of  the  deceased 
to  provide  for  his  own  safety  hy  removing  the  ice  or  putting  salt 
or  sand  upon  the  spot  where  he  had  to  stand  to  operate  his 
brake;  but  whether  this  be  so  or  not  the  danger  was  one  ordi- 
narily  incident  to  the  business;  snow  or  sleet  was  likely  to  fall 
at  any  time  during  its  prosecution,  thus  adding  more  or  less  to- 
the  risk.  The  train  might  start  upon  its  trip  when  the  dj»y  was 
pleasant,  and  before  reaching  its  (festination,  an»l  during  tlie  fol- 
lowing night,  ice  and  snow  come,  tlius  increasing  the  ever  exist- 
ing danger  to  those  operating  it.  Thus  it  seems  to  liave  been  in 
this  instance;  and  the  deceased,  when  he  entered  upon  the  em- 
ployment, knew  all  lliis,  and  must  be  held  to  have  assumed  the 
rist  as  one  ordinarily  incident  to  it. 

This  being  so  it  may  be  admitted  that  tliose  superior  to  the  de- 
ceased in  the  management  of  the  train  knew  of  the  danger,  and 
yet  the  ai)pellee  can  not  be  held  guilty  of  willful  neglect. 

Judgment  affirmed. 


THEACY,  &c.  V.  BARC.LAY,  &c. 
(Filed  Jan.  12,  188^— Not  to  l)e  reported.) 

1.  Burden  of  proof— In  this  ncfioii  to  recorer  possession  of  a  stallion  and 
dnniapes  for  ih*' d»tention  the  plaiutifl's  havinp  manifested  their  ripht  to 
mfiintnin  this  aoiion  uuless,  as  plearitMl  by  the  dt^fi-ndanr,  they  have  waived 
such  ritfhr  Im  fon*  the  institution  of  this  action,  they  were  not  required  to 
negative  the  d(-fensn  of  waiver,  which  is  in  the  nature  of  a  plea  in  avoid- 
ance, i)Ut  \]v'  l.uriien  was  upon  the  defendant  to  establish  it  by  proof.  The 
court  did  not  err,  therefore,  in  placing  the  burden  of  proof  upon  the  de- 
fendant. 

3.  Excessive  verdict— The  assessment  of  $3fO  as  damages  for  the  detention 
of  the  stallion,  which  was  valued  by  the  jury  at  14, COO,  was  not  excessive. 

D.  G.  Falconer  and  Beauchamp  &  Allen  for  appellants. 

J.  D.  Hunt  for  appellees. 

Appeal  from  Fayette  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  L^^wis. 

It  is  not  only  proved,  but  sul)stantially  admitted  in  the  plead- 
ings, that  appelbnits  lailed  to  c  )mply  with  tlieir  part  of  tlie  con- 
tract l)y  wliicb  they  agreed  to  remit  to  appellees,  not  later  tlian 
the  first  day  of  October,  1887,  the  actual  one-half  of  "service 
fees"  for  the  stallion  "Banker,"  wliether  collected  or  not,  and 
to  make  and  render  "a  statement  of  tiie  particulars  of  that  sea- 
son's total  earning  by  said  horse."  And  as  it  is,  in  express 
terms,  provided  that  in  case  of  a  failure  of  either  party  to  per- 
form the  contract  in  whole  or  in  part,  in  any  way,  tlie  agreement 
might  be  declared  void  at  once,  without  notice  by  the  party  ag- 
grieved, appellees  had  the  right,  at  any  time  after  the  date  men- 
tioned, to  denumd  tlie  delivery  of  their  stallion  to  them  in  the 
city  of  New  York,  as  is  in  such  a  state  of  case  provided  in  the 
contract.  And  as  appellees  did,  in  writing,  November  4,  1887, 
notify  appellants  that  in  consequence  of  such  breach  the  contract 
was  at-an  end  and  demanded  a  return  of  their  horse.  They  had 
the  right,  upon  the  refusal  or  failure  of  appellants  io  comply  in 
a  reasonable  time  with  such  demand,  to  maintain  an  action  for 
the  possession  and  daimiges   for   the  detention,  unless,  as  stated 
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in  the  answer  of  appellants,  such  right  was,  before  the  institu- 
tion of  this  action,  waived. 

Whether  there  was  such  waiver  was  subraited  to  the  jurv,  who, 
under  proper  instructions  by  the  court,  decided  on  that  issue  of 
fact  aj^ainst  appellants. 

The  only  question  then  is  whether  the  lower  court,  as  counsel 
contend,  erred  in  placing  the  burden  of  proof  on   the  appellants. 

There  is  no  controversy  about  the  ownersip  of  the  stallion,  nor 
room  for  any  as  to  the  breach  of  the  contract  by  appellants,  and 
the  consequent  prima  facie  right  of  appellees  to  the  possession, 
and  having  thus  manifested  their  right  to  recover  they,  as  plain- 
tiffs, were  not  required  to  negative  the  defense  of  waiver,  which 
is  in  the  nature  or  a  plea  in  avoidance,  but  it  was  incumbent  on 
appellants,  defendants  to  the  action,  to  establish  it  by  proof,  and 
as  they  signally  failed  to  do  so  the  verdict  of  the  jury  was  prop- 
erlv  for  the  plaintiffs. 

'fhe  right  to  recover  in  such  a  case  implies  a  wrongful  deten- 
tion, and  damages  therefor.  And  when  the  purpose  for  which 
the  horse  was  used,  and  his  value,  fixed  by  the  jury  at  $4,000,  are 
considered  we  do  not  think  the  assessment  of  damages  at  $300  is 
«3xcessive. 

Judgment  affirmed. 


SEVERANCE  v.  KELLY. 

(Filed  January  12,  18S7.) 

County  clerks— Collection  of  lioPDse  fees— Under  the  revenue  law  of  1886, 
the  county  clerk  and  not  the  county  jndf^e  is  the  proper  person  to  collect  the 
license  fees  for  retailing  spirituous  liquors,  and  to  receive  the  commission 
thereon. 

Rountree  &  Lisle  for  appellant. 

S.  A.  Russell  for  appellee. 

Appeal  from  Marion  (-ircuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  a  controversy  between  the  appellee,  as  county  judge, 
and  the  appellant,  as  county  eouri  clerk,  each  contending  that  he 
is  the  proper  person  under'the  Revenue  Law  of  18W>  to  collect 
the  license  fees  for  retailing  spirituous  liquors  and  receive  the 
commisitms  thereon. 

Section  1,  article  5  of  chapter  92  of  the  General  Statutes  pro- 
vi(ies:  '*All  licenses  mentioned  in  this  article,  except  licenses  to 
sell  by  retail  spirituous,  vinous  or  malt  liquors,  shall  be  granted 
by  the  county  clerk;  and  li<'enses  to  sell  by  retail  spirituous, 
vinous  or  nutlt  liquors  >shall  be  granted  by  the  county  court.'' 

«    *    « 

The  next  section  fixes  the' amount  of  the  license  tax. 

It  is  urged  on  behalf  of  the  county  judge  that  the  law  restricts 
the  power  of  the  county  clerk  by  forbidding  the  grant  by  him  of 
a  license  to  retail  liquor;  and  that  as  the  work  must  be  done  by 
the  county  judge  that  he  should  receive  the  license,  fee  and  get 
the  comniission.  The  question  must  be  determined  by  arriving 
at  the  legislative  intention,  to  be  gathered  from  the  other  provis- 
ions of  the  law.  In  considering  it,  however,  it  is  proper  to  keep 
in  mind  that  prior  to  the  enactment  of  the  present  law  the 
county  clerk  granted  certain  licenses,  but  the  power  was  vested 


Digitized  by  VjOOQ IC 


SEVEBANCE  V.  KELLY.  709 

in  the  county  court  in  its  discretion  to  grant  license  to  retail 
liquor,  and  the  clerk  received  the  tax.  The  present  law  does  not 
say  that  the  county  judge  shall  grant  the  license,  but  the  county' 
court.  It  does  it  after  hearing  and  upon  a  judicial  finding.  It 
should  not  be  presumed  that  the  legislature  has  so  framed  the 
law  as  to  hold  out  an  inducement  which  might,  in  some  instan- 
ces, influence  the  co  urt's  action.  In  fact  it  seems  to  have  guard- 
ed against  this,  because  section  11,  article  17  of  cliapter  28  of  the 
General  Statutes  provides  that  the  presiding  judge  of  the  county 
court  shall  ])e  paid  for  his  services  in  holding  his  courts  out  of 
the  county  levy,  the  allowance  to  be  made  by  the  court  of  claims. 

Turning  now  to  the  otlier  provisions  of  the  Revenue  liaw  we 
find  it  provided  in  section  13,  article  5  of  chapter  92  of  the  Gen- 
eral Statutes: 

**The  clerk  sliall,  by  tlie  last  of  December,  in  each  year,  report 
to  the  Auditor  an  abstract  of  the  licenses  granted  by  him  and  by 
the  county  court,  stating  tlie  «mount  of  tax  paid  to  him,  and  also 
the  amount  of  otlier  public  moneys  received  by  liim  for  taxes  or 
otherwise.  The  amount  so  paid  and  received  sluill  be  accounted 
for  as  other  revenue." 

Section  15  says: 

*' Clerks  sliall  be  allowed,  upon  a  settlement  with  the  Auditor, 
three  per  cent,  commission  on  all  taxes  or  revenue  collected  by 
them. ' ' 

Section  5,  article  8: 

*' Each  circuit  iind  county  clerk  shall  make  out  an  account  of 
all  taxes  and  other  public  money  received  by  him  up  to  the  first 
day  of  each  circuit  court,  and  said  report  shall  show  in  detail  of 
whom  said  moneys  were  received,  for  what,  and  when  received, 
and  shall  be  verified  by  him  and  entered  oi  record;  and  he  shall 
pay  over  to  the  trustee  of  the  jury  tund  so  much  thereof  as  the 
court  may  by  order  direct  as  being  necessary  for  the  i)Hyment  of 
the  jurors,  and  the  original  account  certified,  with  the  order  of 
court,  shall  be  tninsnutled  with  the  balance  of  the  fund  to  the 
Auditor.  The  clerk  shall  be  allowed  five  per  cent,  commission 
on  said  sums  reported  by  hiin,  which  may  be  deducted  before 
I)aying  over  the  money  aforesaid."     «    «    « 

Section  11: 

**Clerks  of  county  courts  shall  also  report  (to  the  circuit  court 
at  the  fall  term)  tlie  names  of  all  perscms  to  whom  they  or  the 
county  court  has  issued  licenses  under  any  law  of  this  State, 
showing  the  date,  for  what  granted,  amount  paid  therefor,  and 
to  whom  paid,  which  report  shall  be  examined  and  approved  by 
the  county  judge,  recorded  by  the  clerk  of  the  circuit  or  crimi- 
nal court,' and  certified  to  the  Auditor." 

Section  12: 

*' It  shall  be  the  duty  of  the  clerks  of  the  circuit  and  county 
courts,  and  of  the  trustees  of  the  jury  fund  of  this  (common- 
wealth, to  keep  a  well  bound  book  in  their  offices,  in  which  they 
shall  enter,  at  the  time  it  is  receivable,  or  when  received,  all 
taxes  or  other  mojieys  received  by  them  for  the  Commonwealth, 
showing  of  whom  received,  on  what  account,  amount  and  date; 
which  book  shall  at  all  times  be  open  to  public  inspection." 

Considering  all  of  these  provisions  and  the  entire  law  it  seems 
to  us  that  the  legislature  intended  that  the  license  fee  for  retail- 
ing liquors  should  be  paid  to  the  county  clerk.  The  statute  fixes 
his  commission  for  receiving  and  paying  out  the  fund  from 
license  taxes  realized.  In  speaking  of  the  pay  for  so  doing  the 
county  judge  is  not  named.     It  requires   the  county  clerk   to  re- 
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port  to  the  Auditor  **an  abstract  of  the  licenses  granted  by  him 
and  by  the  county  court,  stating  the  amount  of  tax  paid  to 
him."  If  the  county  judge  has  the  riglit  to  receive  tlie  license 
fees 'for  selling  liquor  then  there  is  no  provision  in  the  statute 
requiring  him  to  account  to  tlie  Auditor  or  any  one  for  tiiem. 

The  county  clerk  is  required  to  report  to  a  superior  court  the 
licenses  granted  and  the  amount  received  therefor;  and  this  re- 
port must  V)e  examined  and  approve  d  by  the  county  judge  and 
certified  to  the  Auditor.  He  must  also  keep  an  account  of  them 
in  a  book  to  be  kept  in  his  ofllce,  to  be  open  at  all  times  to  pub- 
lic inspection. 

There  is  no  provision  in  the  law  requiring  the  county  Judge  to 
make  any  report  as  to  any  such  fees.  No  one  examines  or  ap- 
proves any  report  by  him,  and  he  is  not  required  to  keep  any  ac- 
count of  any  such  lees.  Surely  this  would  not  be  so  if  he  were 
authorized  to  receive  tiicm,  btVause  tluy  often  amount  to  a  large 
sum. 

The  law  has  carefully  guarded  the  matter  as  to  the  clerk.  His 
official  bond  is  certified  to  the  Auditor,  and  if  he  Tails  to  account 
for  them  he  is  responsible  by  ii  summary  proceeding. 

There  is  no  provision  of'  the  law  requiring  the  bond  of  the 
county  judge  to  be  so  certified;  and  we  see  no  reason  for  the  se- 
lection of  one  person  to  collect  certain  license  tees  and  another 
to  collect  others.  The  tax  is  paid  upon  the  issual  of  the  license, 
and  tins  in  all  cases  is  done  by  the  clerk.  One  of  the  sections 
above  cited,  in  speaking  of  the  report  required  of  the  clerk  to  the 
fall  term  ol  the  court,  says  "that  he  shall  report  to  wliom  paid.'' 
This  means  he  shall  statue  wliether  the  money  received  by  him 
has  been  paid  to  the  Auditor  or  to  the  trustee  of  the  jury  fund 
untler  an  order  of  court. 

In  view  not  only  of  the  express  provisions  of  the  law,  but  of 
the  safeguards  provided  by  it  as  to  the  county  clerk  in  connecion 
with  the  coUectirm  of  license  fees,  and  tlie  absence  of  any  as  to 
the  county  judge,  it  is  plain  that  the  clerk  is  the  proper  person  to 
collect  them  when  paid  for  the  privilege  of  retailing  liquor;  and 
the  judgment  is,  therefore,  reversed,  with  directions  to  Overrule 
the  demurrer  to  the  petition  and  for  further  proceedings  consist* 
ent  with  this  opinion. 


GATNPIS  V.  JONES,  &c. 

(Fil(d  January  12,  1888.) 

Vendor  and  vendee— In  an  action  upon  a  note  executed  for  the  purchase 
price  of  land  the  defendant  pleaded  that  the  deed  executed  by  the  vendor  did 
not  include  four  acres  of  land  which  was  actually  sold  to  him,  and  repre- 
sented l»y  the  vendors  at  the  time  cf  the  sale  to  be  a  part  ot  the  tract.  The 
plaintift  admitted  that  the  four  acres  was  left  out  of  the  deed  by  uiistnke, 
hnd  also  that  it  was  omitteU  by  mistake  from  the  deed  from  his  immediate 
vendor  to  him,  and  shows  that  it  is  described  hy  a  marked  boundary,  and 
had  been  held  and  claimed  by  him  and  the  vendee  as  a  part  of  the  iract  de- 
scribed in  the  deed  moin*  than  fifteen  years  when  the  action  was  commeneed. 
Held— That  the  plaintiff  has  shown  his  ability  to  make  a  good  title,  but  it 
was  error  to  render  juiij^jment  upon  the  note  without  requiring  the  vendor, 
or  his  executor  and  sole  devisee,  he  being  dead,  to  make  a  new  deed  or  so 
roforra  the  original  one  as  to  pass  the  title  to  the  four  acres  as  was  agreed 
when  the  contract  was  made. 

W.  L.  Brown  for  appcdiant. 

Randall  &  Ramsey  for  appellees. 
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Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellee  Jones  instituted  tliis  action  for  judgment  on  a  prom- 
issory note  for  $39,  executed  by  appellant  Gaines,  to  John  Tank- 
esly,  deceased,  in  part  consideration  of  a  tract  of  land,  and 
assigned  to  Jones  by  J.  B.  Tankesly,  executor  and  sole  devisee 
of  the  vendor. 

In  defense  of  the  action  appellant,  in  his  answer  made  a  cross 
petition  against  J.  R.  Tankesly,  states  that  the  deed  executed  by 
John  Tankesly  did  not  include  about  four  acres  of  land  which 
was  actually  sold  to  him  and  represented  by  the  vendor  at  the- 
time  of  the  sale  to  be  a  part  of  the  tract,  and  that  he  did  not  dis- 
cover that  part  was  excluded  until  this  action  was  commenced, 
when  he  caused  a  survey  to  be  made  according  to  the  calls  of  the 
deed,  although,  believing  it  was  included,  he  had  erected  a  dwell- 
ing house  and  other  buildings  upon  it. 

John  R.  Tankesly,  in  his  answer,  admits  the  four-acre  parcel 
was  represented  to  appellant  as  part  of  the  tract,  and  was  sold 
by  his  father  to  him,  and,  by  mistake,  not  conveyed  by  the  deed. 
He  also  admits  that  it  was  not  included  in  the  deed  to  his  father 
from  his  immediate  vendor,  and  the  only  title  he  had  at  the  time 
of  the  sale  to  appellant  was  a  possessory  title.  But  he  states  ajid 
satisfactorily  proves  that  it  was  actually  purchased  and  paid  for 
by  his  father  and  was  intended  to  be  included  in  the  deed  as  part 
of  the  tract  sold  by  his  vendor,  who  had  title  thereto,  but,  as  in 
the  present  case,  it  seems  to  have  been  left  out  by  mistake. 

The  purchase  by  John  Tankesly  was  in  1857,  and  he  then  took 
possession  and  has  iiad  it  ever  since.  And  as  the  four  acres  is 
described  by  a  marked  boundary,  had  been  held  and  claimed  as 
part  of  the  tract  described  in  the  deed  by  appellant  and  his  ven- 
dor more  than  fifteen  years  when  the  action  was  commenced,  we 
think  an  al)ility  to  make  a  good  title  has  been  shown  by  J.  R. 
Tankesly.  But  the  court  rendered  perscmal  judgment  for  the 
amount  of  the  note  sued  on.  and  also  for  about  $6  in  favor  of  J. 
R.  Tankesly,  amount  of  a  note  filed  by  him,  and  directed  a  sale 
of  that  part  of  the  land  which  is  described  in  the  deed  to  satisfy 
the  two  debts  and  costs  of  the  action. 

No  provision  requiring  J.  R.  Tankesly  to  make  a  good  title  to 
the  four  acres  is  contained  in  the  judgment,  nor  is  there  any 
reference  whatever  to  it,  although  forming  the  main  subject  of 
litigation.  But  appellant  is  left  by  the  judgment  without  title  to 
the  four  acres,  and  without  any  remedy,  except  by  a  new  action, 
to  compel  a  ceuipliance  with  the  contract  to  convey  it  to  him, 
which,  it  is  admitted,  was  made. 

It  seems  to  us  as  the  four  acres  was  represented  to  be  and  was^ 
actually  sold  as  i)arr  of  the  tract  by  John  Tankesly,  deceased,  and 
the  deed  was  accepted  by  api)ellant,  believin>c  that  parcel  was 
included  by  it,  the  lower  court  should,  before  rendering  any  judg- 
ment against  appellant,  have  required  J.  R.  Tankesly  to  tender  a 
new  deed  or  so  reform  the  original  one  as  to  pass  the  title  of  the 
four  acres,  as  was  aurreed  and  intended  by  the  parties,  when  the 
contract  was  made,  for  nc^ither  Jont^s  nor  J.  R.  Tankesly  was 
entitled  to  judgment  until  the  mistake  was  correct( d  and  the 
deed  mnde' to  conform  to  the  contract  between,  and  intention  of. 
the  partir's  to  it. 

The  judgment  is.  ther(>fore,  reversed  and  cause  remanded,  with 
dire»ctions  to  permit  J.  R.  Tankesly  to  execute  and  render  a  deed 

March  1,  1888—3  ^         . 
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passing  title  to  tlie  four  acres  and  for  further  proceedings  eon-^ 
sistent  witli  this  opinion. 


WRIGHT,  &c.  V.  UNDERW^OOD,  &c. 
(Filed  January  14,  1888— Not  to  be  reported.) 

1.  Judicial  sales— Promises  by  coinmlssioner  as  to  title— While,  as  a  gen- 
eral rule,  a  purchaser  at  a  judicial  sale  can  not  resist  the  collection  of  the 
purchase  luouey  on  account  of  any  statement  made  by  the  commissioner  as 
to  the  title  at  the  time  of  the  sale,  yet  where  the  commissioner,  as  plaintiff 
in  the  action,  has  procured  the  decree  and  was  otherwise  interested  in  the 
•'sale  than  as  commissioner  merely,  he  will  not  he  allowed  to  collect  the  pur- 
chase money  in  the  face  of  uni)erfornjed  promises  made  by  him  at  the  sale 
^whlch  induced  the  purchaser  to  buy  and  which,  if  complied  with,  would 
vest  the  title  in  the  purchaser. 

2.  Hame— Presumptions— In  an  notion  to  enjoin  the  collection  of  the  pur- 
chase money  for  land  sold  under  decree  it  is  averred  in  the  petition  and  ad- 
mitted by  The  answer  that  the  decree  of  sale  was  rendered  in  the  suit  of 
'•Robert  Underwood,  Adm'r  v.  plaintiflf  and  A.  S.  Brown  and  others,  de- 
fendants." The  sale  was  made  by  Robert  Underwood  as  special  commis- 
sioner, and  the  character  of  his  statements  at  the  sale  were  such  as  to 
authorize  the  inference  that  he  was  interested  in  the  sale  otherwise  than  as 
commissioner  merely.  Held— That  the  court  will  presume  that  the  Robert 
Underwood,  who,  as  administrator,  was  a  party  to  the  decree,  is  the  same 
|)erson  who  acted  as  commissioner,  and  that  he  not  only  obtAined  the  judg- 
ment, but  was  InteresttHi  In  the  sale  otherwise  than  as  commissioner. 

Lewis  McQnown  and  Logan  Porter  for  appellants. 

Wright  &  McElroy  for  appellees. 

Appeal  frtnn  Barren  ('ircuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  W.  A.  Wright,  purchased  at  a  commissioner'B 
wale  made  by  the  appellee,  Robert  Underwood,  as  special  com- 
missioner, a  tract  of  land  at  $5  per  acre.  At  the  time  of  the 
tsale  a  claimant  of  seventy-six  acres  of  it  forbade  the  Bale  to  that 
extent.  Notwithstanding  this  the  appellant  made  the  purchase, 
paid  the  first  payment  at  that  time,  executed  his  sale  bonds  for 
the  other  two  payments,  due  in  one  and  two  years  respectively, 
and  the  sale  was  reported  to  court  and  confirmed. 

The  appellant,  having  paid  all  of  the  purchase  money  save  a 
sum  equal  to  ti.e  price  of  the  seventy-six  acres,  has  enjoined  the 
execution  for  this  balance.  His  petition  avers  and  he,  in  sub- 
stance, testifies  that  when  the  sale  was  made  the  commissioner 
conceded  that  the  seventy-six  acres  was  adversely  claimed  and 
held,  but  induced  him  to  make  the  purchase  by  then  stating  that 
Jie  would  put  the  purchaser  in  possession  and  would  not  enforce 
the  payment  of  the  purchase  price  as  to  the  seventy-six  acres 
until  he  did  so.  In  this  he  is  substantially  sustained  by  three 
other  witnesses. 

Opposed  to  them  is  the  evidence  of  the  commissioner  only, 
and,  to  a  certain  extent  only,  as  he  admits  that  he  announced  at 
the  sale  that  he  would  warrant  and  defend  the  title;  and  if  any 
of  the  land  was  lost  tli(»  purchaser  would  not  have  t^  pay  for  it, 
and  would  not  lose  his  money  if  he  did  not  get  it. 
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The  testimony,  considered  in  its  entirety,  leaves  little  room  to 
doubt  but  what  the  purchaser  understood,  and  had  the  right  to 
understand,  from  the  statements  then  made  by  the  commissioner, 
that  he  would  not  have  to  pay  for  the  seventy-six  acres  until  he 
was  put  in  possession  of  it  under  a  good  title. 

It  was  sold  as  a  part  of  the  estate  of  James  Brown,  deceased,, 
and  we  are  satisfietf  that  in  fact  it  did  not  belong  to  it,  but  to  the 
claimant.  Beyond  question  it  was  held  adversely  at  the  time  of 
the  sale,  and  it  is,  therefore,  impossible  for  the  appellant  to  re- 
cover it  as  in  any  effort  to  do  so  he  will  be  met  with  a  plea  of 
champerty.  Unless,  therefore,  he  is  now  entitled  to  relief  he  is 
remediless. 

Nothing  else  appearing,  a  purchaser  of  laud  at  a  commissioner's 
sale  can  not  resist  the  payment  of  the  purchase  money  by  reason 
of  any  misrepresentation  by  the  commissioner  as  to  title  or  pos- 
session or  on  account  of  any  promise  in  this  respect  by  him  which 
may  be  unperformed. 

If  he  has  no  other  connection  with  the  sale  or  interest  in  it 
save  as  commissioner,  then  the  purchaser,  after  its  conformation, 
can  not  prevent  the  collection  of  the  purchase  money  on  account 
of  any  statement  made  by  him  as  to  title  at  the  time  of   the  sale. 

Here,  however,  the  commissioner,  as  administrator,  was  the 
plaintiff  in  the  decree.  He  procured  it.  This,  we  think,  may 
fairly  be  assumed  as  a  fact  from  what  appears  in  the  record,  al- 
though the  case  is  not  very  fully  prepared. 

It  IS  averred  in  the  petition  in  this  action  and  admitted  by  the 
answer  that  the  judgment  of  sale  was  rendered  in  the  suit  of 
** Robert  l^nderwood,  Adm'r,  &c.,  plaintiff,  and  A.  S.  Brown  and 
others,  defendants." 

The  comimssioner  was  a  special  one;  and  one  would  infer  from 
the  character  ot  the  statements  made  by  him  at  the  sale  that  he 
was  otherwise  interested  in  it  than  as  commissioner  merely. 
Upon  this  state  of  case  we  must  presume  that  the  ** Robert  Un- 
derwood'' who,  as  administrator,  was  a  party  to  the  decree,  is 
the  same  person  who  acted  as  commissioner;  and  that  he  not 
only  obtained  the  judgment,  but  was  interested  in  the  sale  other- 
wise than  as  commissioner  merely.  This  being  so,  and  the  pur- 
chaser having  relied  upon  the  statements  to  which  we  have 
alluded,  he  should  not  be  compelled  to  pay  the  purchase  money 
and  not  get  the  land.  The  heirs  of  Jarnes  Brown  are  nonresi- 
dents. The  party  who  was  the  plaintilf  and  obtained  the  decree 
of  sale  and  then  Induced  the  appellee  to  purchase  upon  the  faith 
that  he  would  get  the  land  is  now  sepking  to  enforce  the  collec- 
tion of  the  purchase  money,  although  it  is  quite  certain  that  the 
land  did  not  belong  to  the  Brown  estate,  and  entirely  certain 
that  the  purchaser  can  not  recover  it,  owing  to  the  adverse  hold- 
ing. To  permit  this,  under  such  circumstances,  would  be  an 
offense  to  equity  and  a  mockery  of  justice.  Although  a  sale  of 
property  may  be  ordered  by  a  court,  and  the  property  be  under 
its  control  or  offered  for  sale  by  its  commissioner,  yet  if  he  has 
obtained  the  decree  and  be  interested  in  the  sale  he  will  not  be 
allowed  to  collect  the  purchase  money  in  the  face  of  unperformed 
promises  made  by  him  at  the  sale  and  which  induced  the  pur- 
chaser to  buy,  and  which,  if  comi)lied  with,  would  vest  the  title 
to  the  property  in  the  latter. 

Judgment  reversed,  with  directions  to  perpetuate  the  injunc- 
tion and  for  further  proceedings  in  conformity  to  this  opinion. 
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GIFFORD  V.  MULLINS. 
(Filed  January  14,  1888— Not  to  be  reported.) 

1.  An  absolute  deed  will  be  hel^  to  operate  as  a  mortgage  where  it  Is  eTt*^ 
dent  t:hat  suoh  was  the  Intention  of  the  parties. 

2.  The  finding  of  the  master  as  to  rent,  improvements,  etc.,  will  not  b»- 
distiirbed  upon  appeal  unless  clearly  wrong. 

8.  Pleading— Re  ief— The  grantor  in  an  absolute  deed,  whioh  was  Intended 
as  a  mortgage.  Instituted  an  action  praying  for  a  reoonveyanne  of  the  land, 
alleging  that  th"  runt  of  th^  land,  of  which  the  defendant  had  the  use,  and. 
the  timber  used  by  him,  amonnt4*d  to  more  than  the  mortgage  debt.  The 
defendant  denied  that  the  deed  operated  as  a  mortgage,  and  asked  Judgment- 
against  plaintiff  for  the  reasonable  r^nt  of  the  land  during  the  time  he  occu- 
pied it  after  the  execution  of  the  deed,  and  for  "general  relief."  The-4tourt 
adjudged  a-  lien  nn  the  land  for  the  balance  found  due  the  defendant,  the- 
iudgment  reoiiing  that  ''plaintiffs  have  waived  the  deficiency  in  the  prayer- 
In  the  answer  and  cross  petition."  Held — That  this. recital  in  the  Judgment 
roust  be  taken  as  true,  and  that  this  waiver  authorised  the  judgment  en- 
forcing the  lien  :  hut  if  not— 

4.  It  is  competent  and  proper  for  a  court  of  equity,  having  ascertained  and 
determined  that  one  of  the  parties  to  a  pendins  action  is  Indebted  to  another^ 
and  that  a  lien  exists  upon  the  property  or  fund,  the  subject  of  litigation 
and  then  under  the  control  of  the  chancellor,  to  subject  it,  under  a  prayer 
for  general  relief,  to  the  payment  of  such  indebtedness,  and  thus  end  the 
litigation. 

John  H.  Fryer  for  appellant. 

Chas.  H.  Lee  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

June  4,  1887,  appellant  (Mfford  conveyed  to  appellee  Mullins 
the  land  in  controversy  for  the  stated  consideration  of  $279.60^ 
which  was  in  fact  the  amount  the  former  then  owned  the  latter. 
And  on  the  same  day,  though  after  the  deed  was  made,  Mullins 
executed  a  bond,  in  which  it  is  recited  he  then  sold  the  same 
land  to  GifPord  for  the  consideration  of  $287.10,  payable  January 
1,  1878,  with  interest  at  the  rate  of  8  per  cent,  per  annum  frono 
that  date,  upon  the  <*ondition  that  if  the  consideration  was  paid 
on  or  before  the  day  named  Mullins  would  c(mvey  the  land,  but 
if  not  so  paid  (Hfford  was  to  surrender  the  bond  to  be  canceled, 
the  sole  object  being,  as  stated,  to  give  Gilford  until  that  date  to 
pay  for  the  land;  but  in  the  event  of  his  failure  to  do  so  he  was 
to  surrender  all  claim  thereto  and  interest  therein. 

(fiffoid  having  failed  to  pay  the  consideration,  the  possession 
of  the  land  was,  in  March,  IHHO,  surrendered  to  Mullins,  but  the 
bond  was  retained  by  him  until  September  12,  1884,  when  he  com- 
menced this  action. 

In  his  petition  it  is  stated  that  the  consideration  mentioned  In 
the  i>ond  is  tlie  same,  interest  i)eing  added,  as  that  mentioned  in 
the  deed,  anci  was  in  fact  rlie  amount  of  his  indebtedness  to 
Mullins;  and  that  the  deed  Was  intended  by  the  parties,  and  did 
operate  as  a  mortgage,  to  secure  tlie  payment  of  said  debt. 

He  lurtlH^r  stateci  tliat  tlie  rent  otthe  land,  of  which  Mullins 
had  th(^  enjoyment,  and  the  value  of  timber  taken  from  it  and  ap- 
propriated by  him,  amount<»d  to  more  than  tlie  debt,  for  the  pay- 
ment of  which  the  m<  rtgag<*  was  given. 
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The  relief  prayed  for  by  the  plaintiff  was  the  enforcement  of  the 
4Bontraet  as  intended  by  the  parties,  a  reconveyance  of  the  land, 
and  judgment  for  the  excess  in  value  of  rents  and  timber  appro- 
priated by  Mullins  over  the  debt  mentioned. 

Af  the  April  term.  1H85,  the  lower  court  adjudged  the  deed  and 
bond  constituted  no  more  than  a  mortgage  of  the  land  to  secure 
the  payment  to  Mullins  of  tlie  debt  whicli  Gilford  owed  him,  and 
referred  the  case  to  the  master  commissioner,  with  directions  to 
take  proof  and  to  report  as  to  the  value  of  rents  and  timber  taken, 
on  the  one  hand,  and  the  value  of  improvements  put  upon  the 
land  by  Mullins  while  he  was  in  possession. 

At  a'subsequent  term  a  final  judgment  was  rendered  in  favor 
of  Mullins  for  $147,  the  assumed  balance  of  the  debt,  and  value  of 
improvements  after  deducting  the  credits,  to  whicli  Gilford  was 
found  entitled;  and  to  satisfy  tiie  judgment  the  lanci,  or  enough 
of  it  for  the  purpose,  was  directed  to  be  sold. 

From  that  judgment  (Jllford  and  Frey,  to  whom  he  had  trans- 
ferred his  interest  in  tlie  land,  liave  appealed. 

As  no  cross  appeal  is  prosecuted  by  the  plaintiff  it  is  not  neces- 
sary to  consider  wlietlier  the  lower  court  erred  in  adjudging  the 
deed  to  be  in  its  operation  simply  a  mortgaire.  Tliougii  liie  cir- 
cumstances under  whicli  tlie  two  instruments  were  executed,  the 
peculiar  provisions  oT  the  bond  and  conduct  of  the  parties  make 
it  evident  they  intended  the  deed  to  operate  as  a  mortgage,  and 
in  such  case,  as  has  been  decided  by  this  court,  it  should  be  so 
treated. 

There  is  conflict  in  the  testimony  in  regard  to  the  value  of  the 
rents,  the  timber  and  rhe  improvements,  as  is  generally  the  case 
where  witnesses  are  promiscuously  called  on  to  giv(»  their  opin- 
ions as  to  valuers  without    having  certain  criteria    to  guide  them. 

When  the  master  commissioner,  who  is  presumed  to  have  the 
requisite  capacity  anci  to  he  impartial,  has  made  his  report  on 
such  subjects,  and  it  lias  been  duly  considered  and  passed  on  by 
the  chancpUor.  after  h**arin'»  such  suggestions  on  the  subject  as 
counsel  may  make,  this  court  should  not  disturb  such  finding  of 
fact  unless  clearly  wrong,  especially  \vh«'n,  as  is  th(»  case  in  this 
instanc(\  the  estimates  of  some  of  the  witnessc  s  luv  manifestly 
extravagant  and  unreliabh  .  The  only  modification  of  the  mas- 
ter's report  made  liy  the  chanct^llor  was  in  charging  Mullins  with 
interest  on  the  rents,  wh<*rel)y  the  balance  in  his  tavor  was  re- 
duced to  th<'  sum  fen*  which  judgnient  was  rendered,  and  of  that 
appellant  can  no:  coiniilain. 

It  is  contended  the  chancellor  erred  in  adjudging  a  lien  on  the 
land  existed  for  the  balance  found  due  to  Mullins,  and  in  direct- 
ing a  sale  to  pay  it,  because  that  relief  was  not  spcM'ifically  prayed 
for  by  him. 

It  is  true  he  denlf'd  the  deed  operated  as  a  mortgage,  ind  asked 
judgment  against  (4ilTord  for  (he  reasonable  rent  ot  the*  land  dur- 
ing the  two  years  hv  occupied  it  from  the  date  of  the  deed  to 
March,  1S8(),  and  the  result  of  the  judgnient  he  asked  for  would 
have  been  to  relieve  (rifford  from  the  payment  of  the  purchase 
money  and  himself  from  rents.  He  was,  therefore,  not  in  a  posi- 
tion to  ask  j  idgnient,  except  in  the  alternative  for  tiie  debt,  or  a 
sale  of  the  land. 

But  the  reliet  asked  by  the  plaintiffs  could  not  be  granted  ex- 
cept upon  the  assumption  that  he  was  still  indebted  for  the  land, 
whatever  lialance  might  be  found,  after  deducting  such  credits 
as  he  was  entitled  to,  and  that  a  lien  thereon  existed  for  such 
balance. 

It  is  expressly  stated   in   the  judgment,  and  must  be  taken  as 
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true,  that  "the  plaintiffs  have  waived  the  cleflciency  in  the  prayer 
in  tlie  answer  and  cross  petition;^'  and  thereupon  the  chancellor 
proceeded  to  direct  the  sale  of  the  land  to  pay  to  Mullins  the 
ascertained  balance. 

If  appellee  had,  after  the  judgment  on  the  master's  report  was 
rendered,  asked  leave  to  amend  his  answer  and  counterclaim  by 
adding  a  prayer  for  judgment  for  the  balance  due  him,  and  for 
the  enforcement  of  his  lien,  which  unquestionably  existed,  the 
chancellor  would  have  permitted  it  done.  But  the  waiver  of  the 
plaintiffs,  it  is  fair  to  suppose,  prevented  him  doing  so,  and  they 
can  not  now  be  heard  objecting  on  account  of  that  defect  in  the 
pleading.  Besides,  as  held  in  the  case  of  Riley  v.  Smith,  de- 
cided at  the  last  term  of  this  court  (9  Ky.  Law* Rep,  615),  it  is 
competent  and  proper  for  a  court  of  equity,  having  ascertained 
and  determined  that  one  of  the  parties  to*  a  pending  action  is 
indebted  to  another,  and  that  a  lien  exists  upon  the  property  or 
fund,  the  subject  of  litigation  and  then  under  control  of  the  chan- 
cellor, to  subject  it,  under  a  prayer  for  general  relief,  to  th(^  pay- 
ment of  such  inde])tedness,  and  tlnis  end  tlie  litigation. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


FOI^BES  &  BRO.  V.  COOPER  &  CO. 
(Filed  January  18,  1HS8.) 

1.  Set-off— An  nnliouidated  demand,  even  though  it  arises  out  of  a  con- 
ti'act,  can  not  be  u«ed  as  a  set-off.  This  was  the  rule  uniformly  applied  in 
all  oases  arising  under  the  old  Code,  and  section  9(5  of  the  new  Code  was  not 
Intended  to  ohanjje  that  ruin. 

2.  Same— While  the  equity  jurisdiction  to  set-off  demands  against  each 
other  existed  prior  to  the  statute  and  is  not  dependent  on  It.  the  chancellor 
will  not,  merely  hecause  of  the  existence  of  such  equity  as  the  insolvency  or 
nonresidency  «.f  the  plaintiff,  take  jurisdiction  of  the  defendant's  claim 
against  the  plaintiff  for  unliquidated  damages,  and  proceed  to  try  both  cases 
on  their  merits,  and  render  judgment  for  the  party  who  has  the  larger  claim. 

Dulaney  &  Mitchell  for  appellants. 

Galloway  &  Simms  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

1.  It  was  uniformly  held,  under  the  statute  of  179(i,  that  an  un- 
liquidated denumd  could  not  be  used  as  a  set-off.  (M.  <fe  B.,  1448, 
where  the  old  cases  are  cited.)  It  was  so  held  under  the  English 
statute,  and  under  similar  statutes  in  different  States  of  the 
XTnion. 

2.  It  was  held  in  Shropshire  v.  Uonrad,  2  Met.,  143,  that  a  de- 
mand for  unliquidated  damages,  tliough  it  arose  out  of  a  contract, 
was  not  a  proper  subject  of  set-off  under  section  128  of  the  old 
Code:  and  that  rule  was  uniformly  applied  in  all  cases  arising 
under  that  Uode. 

3.  We  do  not  think  that  section  ^Ki  of  the  new  Code  was  intended 
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to  change  that  rule.  If  such  had  been  the  purpose  heed  would 
have  been  given  to  the  obvious  fact,  pointed  out  in  Shropshire  v. 
Conrad,  that  the  definition  of  a  counterclaim  needed  to  be 
changed,  for  if  any  cause  of  action  arising  out-  of  a  contract, 
though  for  unliquidated  damages,  could  be  pleaded  as  a  set-off, 
it  would  not  be  precluded  by  the  fact  that  it  arises  out  of  the 
contract  stated  in  the  petition,  and  the  result  would  be  that  every 
case  in  which  the  defendant's  cause  of  action  arose  out  of  the 
contract  sued  on  would  be  botli  a  counterclaim  and  a  set-ofT.  If 
the  supposed  change  had  been  intended  the  counterclaim  should 
have  included  only  such  causes  of  action  in  favor  of  the  defend- 
ant as  arose  out  of  the  transaction,  other  than  a  contract  stated 
in  the  petition,  or  is  connected  with  the  subject  of  the  action. 
The  two  sections  would  have  provided  that  when  the  action  is  on 
a  contract,  judgment  or  award,  the  defendant  may  set-off  any 
demand  which  arises  out  of  a  contract,  whether  liquidated  or 
not,  or  out  of  a  judgment  or  award;  but  if  the  transaction  sued 
on  is  other  than  a  contract,  judgment  or  award,  the  defendant 
may  counterclaim  only  such  cause  of  action  as  arises  out  of  that 
transaction,  or  is  connected  with  it.  This  would  be  symmetrical, 
but  it  would  often  involve  the  practical  difficulty  of  trying  dis- 
tinct cases  at  the  same  time — a  difllculty  that  may  exist,  to  some 
extent,  when  the  defendant's  cause  of  action  arises  out  of  the 
transaction  stated  in  the  petition;  but  generally  the  two  conten- 
tions, relating  to  the  same  matter,  are  less  vexatiously  confusing. 

While  the  language  of  the  new  C'ode  is  formally  that  of  defini- 
tion, we  do  not  think  it  was  intended  to  so  define  a  set-off  as  to 
permit  unliquidated  demands  to  be  pleaded,  even  when  founded 
on  a  contract.  The  right  to  plead  a  set-off  under  the  statute  does 
not  depend  on  the  collateral  fact  that  the  plaintiff  is  insolvent  or 
a  nonresident;  if  it  exists  by  reason  of  the  statute,  it  may  be 
asserted  by  the  defendant,  though  the  plaintiff  is  resident  and 
solvent,  and  the  ends  of  justice  do  not  seem  to  require  a  plaintiff 
to  submit  his  cause  of  action  to  the  confusing  influence  of  mat- 
ters in  no  way  relating  to  it,  but  relevant  to  an  independent  cause 
alleged  by  his  adversary.  It  does  not  seem  a  sufHcient  leason 
for  permitting  this  perplexity  in  all  cas(  s  merely  because  it  may 
happen  that,  in  some  cases,  the  plaintiff  is  insolvent  or  nonresi- 
dent. 

4.  It  is  cei tain  that  the  eciuity  jurisdiction  to  set-off  demands 
against  each  other  existed  prior  to  the  statute,  and  is  not  depend- 
ent on  it;  and  while  there  is  much  obscurity  in  regard  to  the  ex- 
tent to  which  it  will  be  exerted,  it  seems  clear  that  when  there 
is  no  particular  equity,  such  as  that  which  arises  out  of  the  fact 
that  the  plaintiff  is  insolvent  or  a  nonresident,  unli(iuidated 
damages  will  not  be  set-off  in  equity.  If  such  an  etjuity  exists, 
and  it  is  souglit  to  set-oh'  a  legal  demand  for  damages  against  a 
demand  asserted  ir.  ecjuity,  the  diancellor  may  delay  execution 
of  his  decree  until  the  defendant  has  had  his  demand  ascertained; 
if  it  is  a  legal  demand  against  which  the  set-off  is  sought  to  be 
applied  the  judgment  at  law  may  be  temporarily  enjoined  so  as 
to  give  the  defendant  opportunity  to  get  his  judgment  so  it  may 
be  set-off.  We  have  not,  however,  found  any  case  in  which  the 
chancellor  has,  m<'rely  because  of  the  existence  of  such  equity  as 
insolvency  or  nonresidency,  taken  jurisdiction  of  th(>  claim  for 
unliquidated  danuiges  and*  proceeded  to  try  both  cases  on  their 
merits,  and  to  render  judgment,  as  in  case  of  mutual  demand, 
for  the  party  who  has  the  larger  claim. 

Section  87H  of  the  Code  recognized  this  rule.  If,  for  example, 
Forbes  &  Bro.  had   sued  Cooper  &   Co.  on  the   claim  which    they 


Digitized  by  VjOOQ IC 


718  FORBES  &  BRO.  V.  COOPER  &  CO. 

sought  to  plead  as  a  set-oflF,  they  could  have  had  the  judgment 
obtained  by  Cooper  &  Co.,  enjoined  under  section  378,  whether 
the  ground  for  the  injunction  was  insolvency  or  nonresidence,  till 
they  could  have  their  judgment  ready  to  be  set-oflF  against  it. 
But  in  any  case  that  could  arise  it  would  be  necessary  that  Forbes 
&  Bro.  should  bring  Cooper  &  Co.  before  tlie  court  in  order  to  ob- 
tain a  personal  judgment,  or  to  bring  their  property  before  it  so 
as  to  subject  it.  When  insolvency  is  the  equitable  ground  it  may 
still  be  impossible  to  summons  tlie  adverse  party,  tliougli  a  resi- 
dent in  the  State,  while  it  may  be  possible  to  summon  him, 
though  he  is  a  nonresident  But  whatever  may  be  the  practical 
disadvantage  or  difficult>,  and  however  desirable  it  may  seem  to 
permit  a  defendant,  upon  such  equitable  grounds  being  shown,  to 
pres(»nt-  his  case  fis  a  set-off,  whereby  the  difficulty  as  to  obten- 
tion  of  jurisdiction  would  be  obviated,  we  can  not  go  beyond  es- 
tablished rules  even  to  secure  justice.  It  is  not  our  province  to 
consider  by  what  permitted  method  the  defendant,  sued  by  an 
insolvent  or  a  nonresident,  may  use,  defensively,  an  unlicjuidated 
claim  for  his  i>rotection  when  he  can  not  obtain  a  personal  ser- 
vice on  him.  Wiiother  he  may,  wiien  he  does  not  contest  the  de- 
mand asserted  against  him,  i)roceed  by  attachment  and  have 
himself  serv(Hl  as  a  tj.irnishee,  and  thus  indirectly  bring  the  nmi- 
resident  into  court,  seem-^  not  to  be  quite  settled.  '  Tliai  is  allowed 
in  Pennsylvania,  Louisiana,  Vermont  and  Tennessee.  (  Drake  on 
Attachmenis,  section  r)4'J. )  He  could  th(Mi  ans\vf»r  !iis  adversary 
and  rely  on  tlie  aiiachnient.  and  thus  prevent  a  judgment  lecjuir- 
ing  iiim  to  pay  until  the  validity  and  extent  of  his  own  claim, 
for  the  payni'Mir  of  which  lit-  would  Ikivj^  :i  lien,  should  be  deter- 
mined. 

S<*ction  14  of  ili<^  Code  does  not  r<*Ier  to  a  ca^e  lik(»  this,  wlien  a 
defendant  a^s'Mts  a  purely  ^".iral  d(  in  uid,  and  wh' re  Iht^re  is  no 
(Miuitable  issue  to  be  transfrired.  H'-re  the  only  ecjuity  the  d(»- 
fendant  can  invoke  is  one  which  does  not  ixM'tain  to  his  ciuse  of 
action,  but  aris^-s  out  of  the  extraneous  fact  of  insolvency  or  non- 
residence;  and  this  ecinitv,  as  we  liavn  seen,  does  not  give  the 
chancellor  jurisdietion  tc.  hear  and  determine,  as  a  set-off,  the 
defendant's  claim  for  damaires.  and,  therefore,  can  not  entitle 
the  defendant  to  Irvve  the  iransler  mule. 

Section  ;5S7  do^s  not  conllict  with  scciion  IT,  nor  e^ven  modify 
it.  When  a  juflirinenl  is  set-off  a.^fiiiKt  anoili -r  judgment  it  is 
not  annulled  or  modified:  the  jntigment  creditor  gets  the  full 
benefit  of  it;  it  is  satisfied,  not  by  inon(\v  forced  out  of  the  de- 
fendant, but  by  the  extinction  of  a  judgmeiit  against  the  plaintiff. 
The  act  of  settiim*  off  is  only  a  moile  ot  satisfying  it. 

The  judtrment  is  atllrmed.' 

Presidinir  Judire  Ward  disscMitinir. 
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SUPERIOR  COURT  ABSTRACTS. 

MUTUAL  BENEFIT  LIFE  INSURANCE  CO.  v.  NICOLL. 

Filed  December  17,  1887.    Appeal  from  Warren  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Bowden,  reversing. 

Where  an  insurance  ageni  takes  personal  property  from  the  insured  as  his 
own,  and  agrees  to  pay  for  it  by  having  a  policy  issued  and  delivered,  the  com- 
pany is  not  bound  by  the  contract. 

A  special  agent,  authorized  to  take  and  forward  applications  for  life  in- 
,  suranoe  and  to  receive  and  receipt  for  the  first  premium,  agreed  to  have  a 
policy  of  $10,000  issued  to  appellee,  and  iv^oepted  the  first  premium,  a  horse 
at  the  price  of  $200,  agreeing  to  pay  appellee  $10,  the  premium  being  only 
8190.  The  agent  took  the  horse  "for  his  own  use."  Nothing  was  said  about 
how  the  company  was  to  be  paid.  In  this  artion  by  appellee  against  the 
company  to  recover  damages  for  its  failure  to  deliver  the  policy.  Held— That 
the  company  is  not  liable,  and  that  a  peremptory  instruction  'to  find  for  de- 
fendant should  have  been  given. 

Diilaney  &  Mitchell  for  appellant;  Thomas  H.  Hines  and  John  M.  Wilkins 
for  appellee. 

FARMERS  BANK  OF  KENTUCKY  v.  PENTECOST. 

Filed  January  6,  18S8.     Appeal  from  Henderson  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  dismissing. 

Appeals— Schedule— In  order  to  enable  the  appellant  to  prosecute  his  ap- 
peal upon  a  partial  transcript  he  must  file  his  schedule  within  ninety  days 
after  the  granting  of  the  appeal.  And  this  rule  applies  as  well  to  cases  in- 
volving tUe  settlement  of  estates  as  to  ordinary  cases. 

H.  F.  Turner  for  appellant ;  John  Young  Brown  and  K.  W.  Hines  for  ap- 
pellee. 

FLOYD  V.  PENICK. 

Filed  January  6,  1888.    Appeal  from  Marion  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  dismissing. 

Where  the  transcript  is  not  filed  twenty  days  before  the  second  term  after 
the  granting  of  the  appeal,  and  the  appellee  does  not  enter  })is  appearance, 
the  court  will,  of  its  own  motion,  dismiss  the  appeal. 

Harrison  &  Belden  for  appellant;  Burton  &  Burton  for  appellee. 

WILDER  V.  HUDSON. 

Filed  January'  11,  1888.     Appeal  from  Harlan  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowden.  dismissing. 

A  schedule  filed  before  the  appeal  was  granted  is  of  no  avail,  and  does  not 
authorize  the  prosecution  of  the  appeal  upon  a  partial  transcript. 

Wm.  Lindsay  for  appellant;  John  W.  Radtnan  and  Geo.  C.  Drane  for  ap- 
pellee. 

SMITH,  &o.  V.  HERNDON,  &c. 

Filed  January  11,  1888.     Appeal  from  Scott  Circuit  Court.     Opinion  of   the 

court  by  Presiding  Judge  Bowden,  affirming. 

Excu tors— Payment  of  debts  by  devi.sees— S.  and  P.,  as  executors,  received 
money  enough  to  pay  all  debts  of  their  testator,  but  lost  it  in  private  specu- 
lation. When  called'  on  to  settle  they  bad  to  r.iise  the  money  in  some  way. 
As  between  themselves  the  executors  .seem  to  have  regarded  each  as  liable 
for  one-half,  accordingly  P.  proposed  to  S.  that  each  should  raise  half  the 
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money  required,  and  thus  disoharge  the  executorial  liability.  P.  sold  lan<} 
and  raised  his  part,  while  the  ohildi*en  of  S.,  who  were  devisees,  mortgaged 
their  land  to  R.,  who  furnished  the  other  part.  The  ohildren  of  S.  having 
the  mortgage  debt  to  pay,  claim  that  this  money  was  used  in  paying  the 
testator's  debts  in  the  interest  of  all  the  devisees,  and  seek  to  make  the  other 
devisees  liable  for  their  proportion.  Held— That  the  money  paid  by  the 
children  of  S.,  was  merely  an  advancement  by  them  to  their  father,  to 
enable  him  to  pay  as  executor  what  he  was  liable  for  in  that  capacity,  and 
they  can  not  hold  the  other  devisees  liable  for  any  part  of  the  amount. 

A.  Duvall  and  J.  F.  Askew  for  appellants;  Owens  Ss  Finnell  and  W.  Rod^ 
man  for  appellees. 


WIMBKRLY  V.  MP^TCALFE. 

Filed  January  11,  1888.    Appeal  from  Graves  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bowden,  reversing,  Judge  Barbour  dissenting. 

1.  In  an  action  of  slander,  where  the  alleged  slanderous  words  charge  the 
plaintiff  with  the  doing  of  an  act  in  a  foreign  State,  the  petition,  when 
special  damage  is  not  averred,  must  allege  that  the  act  charged  to  have  been 
done  in  a  foreign  State  was  an  offense  under  the  law  of  that  State,  involv- 
ing moral  turpitude  and  indictable,  unless  it  is  an  offense  at  common  law, 
but  whether  in  that  case  it  is  neoessar>*  the  court  does  not  consider. 

In  this  case  the  words  alleged  to  be  slanderous  weiv  these:  *'He  has  two 
wives— one  here,  and  one  in  Missouri  or  Arkansas."  Special  damage  is  not 
alleged,  nor  is  it  alleged  that  bigamy  is  an  offense  against  the. law  of  either 
Missouri  or  Arkansas.  Held— That  although  the  words  alleged  import  that 
the  plaintiff  had  become  the  husband  of  one  of  the  women  by  a  valid  mar- 
riage,  and  that  he  had  ostensibly  become  the  husband  of  the  other  by  a 
marriage  that  was  bigamous,  and  would  Ih3  criminal  if  bigamy  was  a  crime 
in   the   States  named,  the  petition  did  not  state  a  cause  of  action. 

3.  Polj'ffaniy,  though  subject  to  canonical  censure,  was  not  an  offense  at 
common  Taw." 

D.  B.  Stanfleld,  W.  W,  Robertson  and  J.  E.  Bobbins  for  appellant;  W.  W. 
Tice  and  W.  M.  Smith  for  appellee. 


SMITH  V.  COMMONWEALTH. 

Filed  January  11,  188H.    Appeal  from  Calloway  Circuit  Court.    Opinion   of 

the  court  by  Judge  Barbour,  reversing. 

Peace  bond— Whether  or  not  it  is  essential  under  the  Code  to  the  validity 
of  a  peace  bond  that  it  should  in  all  cases  be  executed  by  both  the  person 
who  is  required  to  keep  the  peace  and  the  surety,  it  is  essential  that  the 
bond  should  conform  to  the  order  of  court  reciting  its  execution,  and  where 
the  order  of  court  recites  that  the  bond  was  executed  by  both,  a  bond  exe- 
cuted by  the  surety  alone  is  invalid  as  the  clerk  has  no  authority  to  take  a 
bond  different  from  that  which  the  court  has  ordered  to  be  taken. 

G.  A.  C.  Holt  for  appellant;  P.  W.  Hardin  for  appellee. 

MATTHEWS  v.  LONG  &  KENNEDY. 

Filed  January  11,  1888.    Appeal  from  Daviess  Circuit  Court.    Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

Practice— In  this  ordinary  action, in  which  the  law  and  facts  were  submit' 
ted  to  the  court,  there  is  in  the  transcript  a  paper  which  contains  what  pur- 
ports to  be  the  court's  statement  of  the  conclusions  of  fact  stated  separately 
from  the  conclusions  of  law.  hut  it  is  not  identified  by  the  bill  of  exceptions, 
or  by  any  order  of  court,  although  the  bill  of  exceptions  recites  that  the 
court  stated  in  writinar  the  conclusions  of  fact  found  separately  from  the 
conclusions  of  law.  Held— That  this  paper  can  not  be  regarded  as  a  part 
of  the  record,  and  as  the  pleadings  authorize  the  judgment  it  must  be  af  • 
firmed. 

R.  S.  Bevier  for  appellant;  Owen  &  Ellis  for  appellees. 
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TANDY'S  ASS'EE  v.  HATCHER  &  CO. 

Filed  January  11,  1888.    Appeal  from  Taylor  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  dismissing. 

Appeals— Jurisdiction— As  the  only  question  in  this  case  is  as  to  the  cor- 
rectness of  the  ruling  of  the  lower  court  in  adjudging  costs  against  the  ap- 
pellant, this  court  has  no  jurisdiction  of  the  appeal. 

Thompson  &  McChord  for  appellant;  R.  S.  Montague  for  appellees. 


MERRITT  V.  MERRITT'S  EX 'OR. 

Filed  January  18,  1888.    Appeal  from  Warren   Circuit  Court.    Opinion   of 
the  court  by  Presiding  Judge  Ward,  aflBrming. 

1.  Gifts— Causa  mortis— To  constitute  a  valid  gift  of  personal  property  the 
purpose  of  the  donor  to  make  the  gift  must  be  clearly  and  satisfactorily  es- 
tablished, and  the  gift  must  be  completed  by  actual,  constructive  or  sym- 
bolical delivery.  The  delivery  must  be  actual,  if  the  subject  of  the  gift  is 
in  the  immediate  possession  of  the  donor  and  subject  to  be  delivered,  or  con- 
structive or  symbolical  by  the  delivery  of  something  to  represent,  and  in- 
tended to  represent,  the  thing  given. 

2.  Same— In  an  action  upon  a  promissory  note  the  defense  was  that  the 
plaintiff's  testator  had,  in  his  last  sickness,  made  a  gift  of  the  note  to  de- 
fendant. The  testimony  tended  to  show  that  the  t<>stator  said  to  defendant, 
referring  to  a  trunk  in  the  room,  which,  it  is  claimed  by  defendant,  con- 
tained the  note,  "I  give  the  trunk  to  you  and  all  its  contents,  except  the 
deeds  to  my  Texas  property."  There  is  no  evidence  conducing  to  show  that 
the  not*  WIS  in  the  trunk,  or  believed  by  the  testator  to  be  in  the  trunk, 
other  than  that  furnished  by  the  statement  of  the  testator  to  the  defendant: 
"You  will  find  more  in  the  trunk  than  you  expect,"  and  by  the  further  fact 
that  there  was  nothing  of  value  in  the  trunk  unless  it  contained  the  note 
sued  on.  and  by  the  fact  that  the  defendant  had  the  note  in  his  possession 
after  the  testator's  death.  Held— That  the  evidence  fails  to  show  any  c.Iv&t 
and  well-defined  purpose  upon  the  part  of  the  testator  to  give  the  note  in 
controversy  to  defendant,  and  that  it  fails  to  show  that  che  note  was  in 
the  trunk  or  that  there  was  a  delivery  of  any  symbol  representing  the  con- 
tents of  the  trunk. 

Dulaney  &  Mitchell  and  E.  W.  Hines  for  appellant;  Wright  &  McElroy 
for  appellee. 

McFARLAND  v.  ALBRITTON. 

Filed  January  18,  18S8.    Appeal  from  Graves  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing 

Principal  and  surety— Agreement  Ijetween  sureties  construed— A  and  B, 
being  sureties  for  a  note  for  $5,000,  for  a  firm  which  had  failed  and  made  an 
assignment,  entered  into  a  written  agreement,  whereby  B,  in  consideration 
of  A's  payment  to  him  of  $1,500  in  cash,  bound  himself  to  assume  the  entire 
liability  of  A  upon  said  note,  A  transferring  to  B  all  the  claim  he  might  have 
against  the  assets  of  the  insolvent  firm  or  their  assignee  by  reason  of  the  pay- 
ment of  said  note  by  him  and  B.  the  latter  binding  himself  to  hold  A  harmless 
from  further  liability  on  the  note.  The  day  the  writing  was  made  #3.<KK)  was 
paid  on  the  note  and  B  executed  his  individual  note  for  |2,(KK)  for  the  Imlance, 
and  afcervvartls  took  the  not*^  and  made  a  settlement  with  the  principals, 
and,  as  they  claim,  released  them  from  further  liability.  After  all  ibis  A 
instituted  this  action  against  the  individual  members  of  the  insolvent  firm 
to  recover  the  $1,500  which  he  alleges  he,  as  surety,  paid  for  them.  The  ap- 
pellee alone  made  a  defense  which  was  based  upon  the  agreement  between 
A  and  B  and  the  settlement  of  the  debt  by  the  principals  with  B.    Held— 

1.  That  A  paid  the  $1,500  to  B  to  be  paid  on  the  ko,(m  note,  and  that  it 
was  so  paid,  and  that  A  has  the  right  to  look  to  the  members  of  the  firm 
personally  for  indemnity  for  the  amount  he  has  paid,  less  the  amount  B  has. 
received  thereupon  from  the  firm  assets. 
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3.  Tbe  settlemeDt  made  bj  B  with  the  priDoipals  can  not  affect  A*b  light 
to  rAoover  In  this  action,  although  B  bod  possession  of  the  note.  Tbe  mere 
possession  of  the  note  by  one  surety  is  not  evidence  that  he  has  paid  it,  and 
any  settlement  the  principal  makes  with  one  surety  without  the  knowledge 
of  the  others  is  made  at  his  peril,  and  subject  to  the  rights  of  the  others. 

3.  If  A  told  defendant,  after  the  not<e  matured,  t;bat  he  had  paid  B  $1,600 
to  assume  the  payment  of  the  note  and  \e.t  him  out.  and  that  B  was  to  have 
all  be  could  get  out  of  it  and  that  be.  A,  had  no  further  interest  in  it,  and, 
if  knowing  defendant  was  settling  with  his  creditors,  and  that  all  tbe  cred- 
itors were  required  to  sign  the  asreeraent.  and  that  defendant  was  settling 
with  B  as  the  pole  owner  imd  olainiantr  of  this  debt,  he,  A,  never  claimed  to 
!x»'a  '•redltor,  he  is  estopped  from  As.*^rting  his  cJalm  in  this  action,  and  a 
demurrer  to  so  much  of  the  answer  as  set  up  these  facts  was  properly  over- 
ruled. 

D.  G.  Park  and  W.  W.  Tice  for  appellant;  Wm.  Lindsay  for  appellee. 


HOWARD  V.  CRISP. 

Filed  January  IS,  18S8.    Appeal  from  Elliott  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Amendment  of  pleadings— While  the  right  of  a  party  to  amend  his 
pleadings?)  as  to  perfect  the  original,  or  set  up  an  additional,  cause  of  action 
or  ground  of  defense  is  addresstxl  to  the  discretion  of  the  court,  yet  amend- 
ments substantial  and  material  to  the  cause  of  action  or  defense  should  be 
allowed  unless  there  lie  some  facts  or  circumstances  indicating  a  purpose  to 
delay  or  prevent  a  trial,  or  unless  the  proceedings  have  reached  such  a  stage 
that  the  issue  would  be  marerially  changed.  An  amended  answer  pleading 
the  st.'U.ut**  of  limitation  was  offered  »x*fore  the  jury  was  sworn,  but  several 
terms  after  the  oritfinal  answer  was  filed.  The  offer  to  file  was  accompanied 
by  an  aflidnvit  sufBrient.  in  its  terms  to  rebut  any  presumption  arising  from 
the  delay,  if  any  such,  that  tl»e  failure  to  file  sooner  was  caused  by  a  pur- 
])o.se  to  delay  a  trial.  Held— Thar  the  oflfer  to  file  was  in  time,  and  the 
amendment  should  have  lieen  allowed,  ns  it  presented  a  sulTicient  defense. 

2.  LimitaMon— If.  as  matter  of  ]fi\v  arising  on  the  facts  stated  in  the  peti- 
tion, it  appears  when  the  cause  of  action  accrued  the  defendant,  in  relying 
on  rhe  statute  of  limitation.  ne<^d  not  state  when  the  right  accrued.  This 
he  need  do  only  when  he  relies  on  facts  other  than  those  stated  to  show  that 
the  rierht  accrued  at  another  time. 

3.  f?iame— C,  iM'ing  indebted  upon  a  rej^levin  bond  past  due,  executed  to 
H.  a  note  for  the  amount  of  the  bond  in  rnnsideration  of  the  agivenunt  of 
H.  to  pay  th<»  bond.  C.  paid  the  iiote  to  H..  and  H.,  havina  failed  to  pay 
the  hond*  C.  wa^?  also  compelled  to  pay  tlint.  In  this  action  C.  alleging 
the'^e  facts,  seeks  to  recover  <if  H.  tlu  auiount  paid  in  discharginsr  the  bond, 
and  H  pleads  limitation.  Hebi— That  the  plaintiff's  cauwM)f  action  accrued 
upon  the  lapse  of  a  reasonaMe  time  after  the  defendant's  promise  to  pay  the 
bond. 

J.  R.  Botts  for  appellant;  J.  E.  Coopi^'  for  appellee. 


GASTON'S  ADMR  v.  ROBARDS,  i&rc. 

Filed  January  IH,  1SS8.     Appeal   from    Marion    Circuit   Court.    Opinion   of 
the  court  by  Presiding  Judg<'  Ward,  reversing. 

1.  Advancements— A  father  can  not  by  word  or  net,  unless  testamentary, 
make  that  an  advancement  which  is  not  in  law  one.  Nor  can  he  give  to  a 
child  money  or  prriperty  as  a  ])ortinn  in  li^'e  without  tbe  child  bein«  liable 
for  the  value  of  the  thinsr,  at  the  titue  of  the  gift,  as  an  advancement  unless 
be  disposi^s  of  all  his  projierty. 

2.  Same— If  the  father  loans  money  to  his  rbild  and  takes  his  note  there- 
for, nothing  else  appearing,  it  i«  not  an  advancement,  but  a  debt.  But 
there  is  nothing  which  prevents  the  father  from  giving  to  his  child  a  note 
due  to  him  by  the  child.  A  father  held  a  note  executed  to  him  by  his  mar- 
ried daughter,  and  another  executed  to  him  by  her  husband.     In  a  book  of 
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AdvaDoements  kept  by  bim  tbef^e  notcR  were  charged  to  the  daughter,  and 
npoD  eaob  note  there  was  this  endorFeiv€'nt :  "Interest  stopped  on  this  note- 
August  16,  1881,**  that  being  the  date  of  the  entry  in  the  book.  The  notes, 
were  retained  by  the  father  and  oame  to  the  hands  of  his  administrators. 
Held^-Tliat  the  facts  show  that  the  notes  were  given  as  an  advancement. 

8.  Same— A  father  may  charge  his  married  daughter,  as  an  advancement, 
with  a  note  executed  to  him  by  her  husband  unless  the  husband  should  be 
insolvf*nt,  and  whether  or  not  in  that  event  the  charge  could  be  made  is  not 
determined. 

Rountree  &  Lisle  for  appellant ;  Harrison  &  Belden  for  appellees. 


ECKERLE,  &P.  V.  HILBRICH'S  EXOR. 

Filed  January  18,  1888.    Appeal   from   Louisville  Law  and  Equity   Court. 

Opinion  of  the  court  by  Judge  Bowden,  affirming. 

Construction  of  devise— Section  18  of  chapter  1V\  of  the  General  Statutes, 
which  provides  that  'Mf  a  devisee  or  legatee  dies  liefore  the  testator,  or  is 
dead  at  the  making  of  the  will,  leavlus  issue  who  survive  the  testator,  such 
issue  lake  the  estate  devised  J^pd  bequeathed,  as  the.  devisee  or  legatee  would 
have  done'  if  he  had  survived  the  testator,  uniess  a  different  disposition 
thereof  is  made  or  required  by  the  will,*'  does  not  apply  when  its  applica- 
tion would  destroy  "the  general  plan  of  bequest,'*  or  when  a  dlfiferent  dis- 
position of  the  legacy  is  required  by  the  will. 

A  testator  had  Ave  living  children  and  one  flrrandchild,  the  sole  representa- 
tive of  a  deceapf'd  daughter,  "Mary  Ann."  By  the  second  article  of  his  will  ■ 
the  testator  provided  that  the  followins-named  children,  naming  Mary  Ann, 
as  one  of  thptn,  should  each  receive  $700;  and  Claru,  daughter  of  Mary  Ann, 
deceased,  $860  before  a  certain  son  should  receive  anything,  the  testator 
having  advanced  him  that  amount.  By  the  third  article  the  testator  pro- 
vided thar,  after  the  foregoing  had  been  done,  the  residue  of  the  estate 
should  be  divided  among  all  of  his  children  in  shares  alike,  except  that  the 
grandchild  should  reoeivw  one- half  ns  much  as  the  children.  By  the  fourth 
article  it  was  provided  that  if  any  child  should  die  leaving  issue,  such  issue 
should  t<ake  the  parent's  share,  "except  as  above  provided  for  Clara."  Held 
—That  the  testator's  aranddaughter,  Clara,  takes  under  the  second  article 
of  the  will  only  the  1860  devised  to  her,  and  not  the  i700  devised  to  her 
mother,  it  being  apparent  that  the  name  of  her  mother  was  used  by  inad- 
vertence, and  that  the  testator  intended  that  Clara  f^hould  have  only  a  half 
share. 

N.  F   Martine  for  appellants;  Cary  &  Spindle  for  appellee. 


KENTUCKY  CENTRAL  R.  R.  CO.  v.  PREWITT. 

Filed  January  18,  18^8.    Appeal  from  Clark  Circuit  Court.    Opinion  of  the 
court  by  Judgn  BartK>ur,  rever  sing. 

1.  Railroads— Killing  of  stock— If  from  any  cause  tho.se  in  charge  of  a  rail- 
road train  can  not  see  stock  on  the  track  until  so  near  them  that  they  can 
not,  by  the  use  of  proper  care,  prevent  a  collision,  tlje  company  should  not 
beheld  liable  for  the  killing  of  the  stock.  As  there  was  testimony  in  this  case 
tending  to  show  that  smoke  obstructed,  the  view,  special  interrogatives 
asked  by  the  defendant  na  to  the  distance  the  cattle  were  from  the  ensrine 
when  first  seen,  and  as  to  what,  if  anything,*  preventeil  those  in  cljnrge  of 
the  train  from  ageing  the  cattle  sooner,  should  have  heen  suhmitted  to  the 
jury,  this  action  having  been  tiled  before  the  repeal  nf  so  much  of  the  Code 
as  requires  the  court,  upon  motion,  to  order  a  special  vtrdict. 

2.  Same— It  was  error  to  instruct  the  jury  to  find  for  plaintiff  unles.c,  after 
the  company's  servants  saw  the  cattle  upon  the  lojidway,  they  used  such 
means  as  were  in  their  power  to  avoid  the  injury,  as  such  an  instruction  au- 
thorized the  jury  to  find  for  the  plaintiff,  regardleps  of  the  paramount  duty 
the  employes  owed  to  their  train  and  the  property  on  it. 

Breckinridge  &  Shelby  for  appellant. 
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BENNETT  v.  BARNES. 

Filed  January  18,  1888.    Appeal  from   Ohio  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Bowden,  afBrming. 

Reversed  Judgment— Restitution— Appellant  sued  appellee,  seeking  to  en- 
force a  lien  upon  land  for  purchase  money  on  an  alleged  oral  sale,  or  to  have 
a  rescission.  Judgment  enforcing  the  alleged  lien  was  rendered  by  default. 
Upon  appeal  that  judgment  was  reversed,  but  not  having  been  superseded 
the  laud  had  been  sold  under  the  judgment  and  conveyed  to  appellant,  to 
whom  possession  had  been  delivered.  Upon  the  return  of  the  case  appellee 
answered,  denving  that  appellant  had,  or  ever  had  had,  any  title  to  the  land 
or  any  possession  of  it,  or  that  he  had  ever  made  any  contract  with  appel- 
lant respt^cting  it,  and  asked  judgment  for  the  poissession  of  his  laud  or  for 
its  value.  No  evidence  being  offered  to  prove  any  of  the  disputed  matters, 
the  court  dismissed  appellant's  petition  and  rendered  judgment  for  appellee 
for  the  value  of  the  land.  Held— That  as  no  objection  was  made  to  the  asser- 
tion by  appellee  of  his  claim  to  be  indemnified  in  this  action,  it  is  too  late 
now  for  appellant  to  complain,  even  if  complaint  could  properly  be  made, 
v^hich  is  not  determined. 

£.  C.  Hubbard  for  appellant;  Fogle  &  Glenn  for  appellee. 
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Yl^e  Kei^tucky  JjaW  Reporter 


EDITOR: 

EDWARD  W.  HINES Frankfort,  Ky. 

Vol.  9.  MARCH  15,  1888.  No.  18 


KENTUCKY  COURT  OF  APPEALS. 


CENTRAL  PASSENGER  R.  R.  CO.  v.  KUHN. 
LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  SAME. 

'(Filed  January  19,  1888.) 

1  Railroads— Flafjrmen— It  was  negligence  of  the  nxost  flagrant  character 
iu  a  railroad  company  not  to  have  some  one  to  give  notice  of  the  approach  of 
trains  at  a  point  near  a  large  city  where  its  road  crossed  a  public  thorough- 
fare, and  where  street  cars  crossed  its  track  many  times  during  the  day  and 
unitl  a  late  hour  at  night.  A  flagman  during  the  day  merely  was  not  sufH- 
cient;  there  should  have  been  a  flagman  there  at  9  o'clock  at  night. 

3.  Concurrent  negligence— Presumption  of  negligence— Where  a  passenger 
ou  a  train  or  a  street  car  is  injured  ny  reason  of  a  defect  in  the  road,  cars 
or  machinery,  or  by  a  want  of  care  or  diligence  in  those  employed,  or  by  any 
other  thing  which  the  company  can  or  ought  to  control,  a  pre.sumption  of 
negligence  upon  the  part  of  the  oompiiny  arises,  and  in  an  action  against 
the  company  the  burden  is  upou  it  to  rebut  this  presumption.  A  passenger 
upon  a  Jiorse  oar  was  injured  by  reason  of  a  collision  of  the  car  with  a  steam 
engine  at  a  railroad  crossing.  In  this  action  against  both  the  horse-car 
company  and  the  steam  car  company,  charging  concurrent  negligence,  Held 
—That  the  burden  was  upon  the  horse-car  company  to  show  proper  care,  and 
upon  the  plaintiff  to  show  negligence  upon  the  part  of  the  steam  car  com- 
pany. 

3.  Duty  of  driver  of  street  car— The  court  properly  refused  to  instruct  the 
jury  "that  it  was  not  the  duty  of  the  driver  of  the  street  car  to  stop  his  car 
and  go  ahead  on  foot  to  the  crossing  to  see  if  a  train  was  approaching,  unless 
he  had  reasonable  ground  to  believe  a  train  was  approaching."  The  viaw  of 
the  railroad  being  obstructed  and  there  being  no  conductor  or  other  person 
on  the  oar  to  exercise  this  vigilance,  the  probability  of  danger  imposed  this 
duty  on  the  driver. 

4.  Evidence— City  ordinance— The  horse  car  company  can  not  complain  of 
the  exclusion  from  the  jury  of  an  ordinance  of  the  city  requiring  steam 
oompanies  to  have  a  flagman  at  the  crossing.  Even  if  the  company  had 
notice  of  the  ordinance,  which  does  not  appear,  or  was  required  to  take  no- 
tice, its  negligence  does  not  excuse  the  negligence  of  the  horse-car  company. 

5.  Prejudicial  error- The  defendants  were  not  prejudiced  by  the  action  of 
the  court  in  permitting  the  plaintiff  to  testify  that  his  family  consisted  of 
**a  wife  and  three  children,"  as  the  indtructions  guided  the  jury  plainly  aa 
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to  the  oompensation  or  damages  the  plaintiff  was  entitled  to  reoover,  and  It 
Is  apparent  that  they  conflned  themselves  to  the  instruotions  in  assessing 
damages,  and  were  not  influenced  by  the  testimony  complained  of. 

6.  Measure  of  damages— This  action  was  instituted  to  recover  for  the  gross 
neglect  of  the  two  defendants,  and  no  special  damage  was  alleged  other  than 
the  fact  of  the  injury,  the  pain  and  sunering  of  the  plain  tiff ,  his  expenses, 
loss  of  time  and  permanent  injury.  The  jury  were  Instructed  that  if  the  ver- 
dict was  for  plaintiff  they  should  assess  such  damages,  within  the  amount 
claimed,  as  would  reasonably  compensate  him  for  his  loss  of  time,  neces- 
sary exi)endltureR,  and  for  permanent  injury  or  disability,  if  any,  and  for 
the  injury  sustained  by  him  in  his  bodily  and  mental  suffering,  if  any  there 
was,  resulting  directly  from  said  injuries.  The  court  also  propounded  this 
Special  interrogatory:  *'What  sum  in  damages  will  reasonably  compensate 
the  plaintiff  for  the  injuries  sustained  by  him?"  To  which  the  jury  re- 
sponded:  "$6,000."  Held— That  the  jury  were  properly  instructed  as  to  the 
measure  of  damages. 

7.  Joint  trespassers— Assessment  of  damages— The  act  of  1889  which  pro- 
vides that  "in  actions  of  trespiiss  it  shall  be  lawful  for  the  jury  to  assess 
several  ur  joint  damages  against  the  several  defendants;  and  when  the  jury 
finds  several  damages,  the  judgment  shall  be  in  favor  of  the  plaintiff  against 
each  defendant  for  the  several  damages,  and  a  joint  judgment  for  costs'*  Is 
still  in  force,  as  it  has  not  been  repealed,  expressly  or  by  implication,  by 
either  the  revised  or  general  statutes,  or  by  the  Code  of  Practice.  And  this 
statute  affords  a  remedy  against  all  joint  trespassers,  with  the  right  on  the 
part  of  the  jury  to  punlnh  each  wrong-doer  to  the  extent  of  his  participation 
in  the  wrongful  act,  and,  if  one  is  the  more  guilty  than  the  other,  to  punish 
him  the  more  severely. 

In  this  action,  the  jury,  by  their  special  findings,  fixed  the  damages  at 
$5,000,  and  required  the  one  defendant  (the  steam  railroad  company)  to  pay 
of  that  amount  12,000,  and  the  otber  (the  street  car  company)  to  pay  $3,000. 
Held  -That  the  jury  had  the  right  to  thus  apportion  the  damages,  but,  even 
if  they  had  not,  the  defendants  were  not  prejudiced,  as  otherwise  there 
would  have  been  a  joint  judgment  against  both  for  $6,000,  the  whole  of 
which  might  have  been  recovered  of  one  with  no  right  of  contribution 
against  the  other. 

Brown,  Humphrey  &  Davie  for  Central  Passenger  R.  R.  Co. 

Barnett,  Noble  &  Barnett  and  Win.  Lindsay  for  Louisville  & 
Nashville  R.  R.  Co. 

O'Neal,  Jackson  &  Phelps  and  Kuhn  &  Barker  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee,  Chris.  Kuhn,  instituted  the  present  action  in  the 
Jefferson  Court  of  Common  Pleas  against  the  Central  Passenger 
Railroad  Company  and  the  Louisville  &  Nashville  Railroad  Com- 
pany, in  which  it  is  alleged  that,  when  a  passenger  on  the  cars  of 
the  Passenger  Railroad  Co.,  he  was  injured  by  being  thrown  out 
of  the  car  by  reason  of  a  collision  between  the  cars  of  that  com- 
pany and  those  of  the  Louisville  &  Nashville  Railroad  Company, 
caused  by  the  joint  negligence  of  the  employes  of  each  defend- 
ant. The  accident  occurrred  in  the  eastern  part  of  the  city  at  the 
corner  of  Baxter  avenue,  at  a  point  where  the  city  railway  cars 
crossed  the  track  of  the  L.  &  N.  Railroad.  There  was  a  verdict 
assessing  the  damages  at  $5,000,  and  then  a  several  finding  by 
which  the  city  railway  company  was  required  to  pay  $3,000  of  the 
damages  and  the  L.  &  N.  Railroad  Co.  $2,000.  Both  of  the  rail- 
road companies  have  appealed. 
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The  plaintiff  was  injured  about  9  o'clock  at  night  in  July,  1884, 
the  oar  in  which  he  was  riding  being  struck  by  the  engine  of  the 
If.  &  N.  Bailroad  Co.  in  the  attempt  of  the  passenger  car  to  cross 
its  track. 

The  question  of  negligence  was  properly  submitted  to  the  jury 
by  special  interrogatories,  and  by  the  instructions  given,  the 
jury  finding  that  the  injury  was  caused  by  the  concurrent  negli- 
gence of  the  two  companies.  It  is  apparent  from  the  testimony 
that  each  company  was  guilty  of  the  grossest  neglect,  and  liable 
to  the  appellee  in  damages  for  the  injury  sustained  by  him. 

It  appears  from  the  evidence  that  where  the  one  track  crossed 
the  other  was  a  public  thoroughfare,  used  constantly  by  those 
pas»aing  in  and  out  of  the  city,  with  street  cars  crossing  the  track 
t)f  the  steam  railroad  company  many  times  during  the  day  and 
until  a  late  hour  at  night;  that  the  Louisville  &  Nashville  Rail- 
road Company  kept  a  flagman  at  the  crossing  during  the  day  to 
'Warn  those  passing  of  the  approach  of  its  trains,  but  at  night  no 
flagman  was  required  to  remain,  and  those  passing  this  danger- 
t)us  crossing,  whether  in  street  cars  or  other  modes  of  convey- 
ance, left  to  provide  for  their  own- safety,  and  to  risk  the  danger 
of  being  run  over  by  constantly  passing  trains  with  no  other  pro- 
tection than  their  own  knowledge  as  to  the  time  the  trains  would 
pass  or  their  vigilance  in  noticing  the  train's  approach.  No  bars 
or  gates  had  ever  been  erected,  and  the  trains  running  by  steam 
day  and  night  over  the  crossing,  with  a  dense  population  on  each 
Bide  of  the  track,  left  to  risk  all  the  danger  that  was  constantly 
menacing  them  at  this  particular  point  and  at  a  time  when  a 
vigilant  fiagman  was  most  needed.  Buildings  were  also  located 
at  or  near  the  track  so  as  to  obstruct  the  view  of  those  crossing 
When  looking  in  the  direction  this  train  approached  on  the  night 
of  the  accident. 

Such  a  movement  of  the  railroad  trains,  in  the  midst  of  a  dense 
population  constantly  passing  over  its  track,  without  anv  one  to 
give  notice  of  the  train's  approach,  was  negligence  of  the  most 
flagrant  character. 

As  to  the  Central  Passenger  Company  it  is  manifest  that  its 
driver  was  unfitted  for  his  employment;  that  he  took  no  pains 
to  satisfy  himself  of  the  approach  of  the  train,  when  others  less 
interested  than  himself  and  not  on  his  car  saw  its  approach  in 
time  for  him  to  have  saved  himself  if  he  had  exercised  even  the 
slightest  care.  Besides,  when  he  discovered  the  train's  approach 
he  attempted  to  cross  the  track  in  front  of  it,  when,  by  the  exer- 
oise  of  the  slightest  care,  he  might  have  avoided  all  danger.  It 
is,  therefore,  plain  that  the  injury  complained  of  resulted  from 
the  negligence  of  both  companies. 

It  is  proppr  to  notice  first  some  of  the  objections  made  by 
oounsel  for  the  street  car  company  during  the  progress  of  the 
trial,  and  now  complained  of  as  error  to  its  prejudice.  It  is 
argued  that  the  court  below  erred  in  adjudging  that  the  burden 
of  proof  was  on  the  street  car  company  (the  collision  being  ad- 
mitted) to  show  that  the  injury  was  not  caused  by  its  neglect, 
and  at  the  same  time  holding  that  no  such  rule  could  apply  to 
the  L.  &  iJ.  Railroad  Company,  the  other  defendant.  This  record 
shows  that  the  Central  Passenger  Company  was  willing  to  as- 
sume the  burden,  and  asked  that  it  be  allowed  to  first  introduce  its 
evidence,  and  the  motion  was  overruled.  The  plaintiff  was  then 
required  to  make  out  his  case  of  negligence  against  both  defend- 
ants, but  when  the  evidence  was  all  in  the  court  permitted  coun- 
sel for  the  passenger  company  to  conclude  the  argument,  and  it, 
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therefore,  seems  to  us  that  if  either  party  was  prejudiced  by  thla 
action  of  the  court  it  was  the  plaintiff  and  not  the  defendant. 
The  rule  adopted  in  Smith  v.  Louisville  &  Portland  Bailroad 
Company,  2  Duvall,  656,  places  the  burden  of  this  case  in  the 
company,  and  while  that  case  may  fail  to  distinguish  prop- 
erly the  class  of  accidents  to  the  passenger  in  which  the  bur- 
den is  on  the  carrier  from  those  where  the  burden  is  on  the  plain- 
tiff, still,  in  this  case,  one  of  the  grounds  of  complaint,  or  thfr 
negligence  complained  of,  is  the  want  of  care  on  the  part  of  thfr 
driver  and  his  want  of  fitness  for  the  position  given  him. 

Mr.  Cooley  on  Tor  s,  referring  to  a  Pennsylvania  case  (Laing- 
V.  Colder,  8  Penn.  St.,  479;  Sullivan  v.  Philadelphia,  30  Penn.  St., 
234),  says:  "Prima  facie  where  a  passenger  being  carried  on  a 
train  is  injured  without  fault  of  his  own,  there  is  a  legal  pre- 
sumption of  negligence,  casting  upon  tiie  carrier  the  onus  of  dis- 
proving it.  This  is  the  rule  where  the  injury  is  caused  by  a 
defect  in  the  road,  cars  or  machinery,  or  by  a  want  of  diligence 
or  care  in  those  employed,  or  by  any  other  thing  which  the  com- 
pany can  or  ought  to  control,  as  a  part  of  its  duty  to  carry  th& 
passengers  safely,  but  this  rule  of  evidence  is  not  conclusive.'* 
(Cooley  on  Torts,  page  663.) 

The  injury  in  this  case  was  the  want  of  diligence  in  the  driver^ 
and  the  law  will  presume  negLeot  from  the  mere  fact  of  the  in- 
jury, and  the  burden  is  on  the  defendant,  who  may  show  that  the 
injury,  originated  from  causes  the  driver  could  not  prevent.  The^ 
passenger  commits  himself  to  tlie  custody  and  control  of  the  car- 
rier, and  if  the  car  breaks,  or  the  cars,  while  controlled  by  the 
driver,  should  strike  an  obstruction,  as  a  wall  or  an  embankment, 
the  presumption  of  negligence  arises  and  must  be  overcome  by 
the  carrier  on  the  complaint  of  the  passenger  injured  by  the  acci- 
dent. The  accident  may  have  been  caused  by  the  otlier  defend- 
ant, but  if  so  it  devolved  on  the  company  in  charge  of  the  pas- 
senger to  show  it.  And,  further,  says  Mr.  Cooley,  "suppose  a 
railway  train,  thrown  from  a  track  from  some  cause  not  apparent 
and  the  passengers  all  injured,  wouLl  it  be  reasonable  to  put  an 
injured  person  to  the  necessity  of  discovering  and  pointing  out 
the  cause  and  taking  the  fault  to  the  company  before  he  could 
recover,  or  may  he  who  has  entrusted  his  person  and  his  life  to 
the  control  of  the  company,  etc.,  rely  on  the  injurv  itself  as  en- 
titling him  to  redress  and  leave  to  the  defense  the  task  of  pre- 
senting exculpatory  evidence?"  A  felon  may  have  placed  ob- 
structions on  the  track  or  caused  the  accident  in  a  manner  that 
no  vigilanco  couM  guard  against,  and,  if  so,  it  may  be  easily 
shown  by  the  company.  This  rule,  placing  the  burden  on  the 
company!  is  in  accord  with  the  doctrine  that  a  common  carrier 
of  passengers  must  exercise  the  higliest  degree  of  care  and  dili- 
genco  to  pr<3vent  injury— such  care  as  a  reasonable  and  cautious 
man  would  use  under  the  circumstances  is  the  diligence  required. 
This  rule,  says  Milliard,  applies  to  the  vehicle,  the  horses,  the 
harness,  the  skill,  caution  and  sobriety  of  the  driver.  (2  HilJiard 
on  Torts,  page  587. ) 

This  court  in  tlie  case  of  the  L.  &  N.  R.  R.  Co.  v.  Ritter,  de- 
cided at  the  March  term,  1887  (9  Ky.  Law  Rep.,  22),  recognized 
the  sam(»  doctrine,  both  as  to  the  presumption  of  negligence  and 
the  care  required  of  the  carrier.  This  case  is  attempted  to  be 
distinguished  from  that  of  the  Railroad  v.  Ritter 's  A'dm'r,  and 
that  class  of  cases,  and  cases  where  the  accident,  the  result  of 
the  neglect,  might  have  been  caused  by  the  act  of  a  stranger. 
We  see  no  reason  for  the  distinction.  The  negligence  complained 
of  is  that  of  the  company's  driver,  and  that  another  contributed 
to  the  result  can  make  no  difference.  If  the  steam  railroad  com- 
pany  had   net  been   sued   it  would   have   been   a  case  directly^ 
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gainst  the  other  defendant  for  the  negliffence  of  its  driver. 
Where  the  direct  cause  of  the  injury  results  from  the  act  of 
another  over  whom  tlie  carrier  has  no  control  the  burden  is  on 
the  plaintiff,  as  where  the  injury  is  caused  by  an  obstruction 
placed  on  the  track  of  the  road  by  a  trespasser  and  the  alleged 
negligence  is  the  failure  of  the  company  to  remove  the  obstruc- 
tion within  a  reasonable  time,  thereby  causing  the  injury.  We 
-decline  to  follow  the  case  of  Curtis  v.  Rochester,  18  N.  Y.,  534. 

Another  objection  is  in  regard  to  the  fifth  instruction  given  by 
the  court  to  the  jury,  to  the  effect  that  when  the  view  of  the 
railroad  is  obstructed,  that,  on  approaching  the  crossing,  in  order 
to  avoid  injury,  the  exercise  of  greater  caution  is  required  by 
those  approaching  and  those  in  charge  of  the  train  than  when  the 
view  is  clear  and  unobstructed. 

The  defense  asked  the  court  to  modify  this  instruction  or  to 
tlefine  tlie  degree  of  care  required  in  such  a  case  by  tolling  the 
jury  **that  it  was  not  the  duty  of  the  driver  of  the  street  car 
company  to  stop  his  train  and  go  ahead  on  foot  to  tlip  crossing  to 
see  if  a  train  was  approaching,  unless  ho  had  reasonable  grounds 
to  believe  a  train  was  approaching.''  This  was  refused,  and  prop- 
erly, because  the  court  could  not,  as  a  matter  of  law,  adjudge 
that  such  caution  could  be  dispensed  with,  and  as  there  was  no 
•conductor  or  other  person  on  the  car  to  exercise  this  vigilance 
the  probal)ility  of  danger  imposed  this  duty  on  the  firiver.  While 
H  conductor,  in  addition  to  the  driver,  may  not  be  required  on  a 
street  car,  still,  at  such  a  crossing,  a  force  sufficient  should  be 
•employed  to  avoid  danger  to  the  passengers. 

It  was  evidently  neglect  on  the  part  of  the  steam  railway  <5ojn- 
pany, under  the  circumstances,  in  failing  to  provide  for  the  safetj' 
'of  those  crossing  by  removing  the  obstruction,  or  in  having  gates 
or  bars  or  a  flagman  to  prevent  those  crossing  from  being  injnred 
by  its  trains,  but  the  failure  to  do  this  did  not  relieve  the  street 
railway  company  from  the  negligence  of  its  employes,  and,  there- 
fore, instruction  No.  1  was  properly  refused,  and*  for  the  addi- 
tional reason  that  instructions  were  given  as  to  the  degree  of  dil- 
igence required  of  the  steam  railroad  company.  This  is  not  an 
action  by  the  one  company  against  the  other,  nor  is  the  negli- 
gence of  the  street  car  company's  driver  the  negligence  of  the 
Jpassenger.  The  passenger  is 'charging  neglect  against  both. 
There  is  certainly  a  higher  degree  of  tare  required  of  a  carrier 
for  the  security  and  safety  of  its  passengers  than  for  the  security 
■of  th<)se  not  ori  its  train,  and,  therefore,  the  distinction  between 
the  instructions  given  for  the  plaintitT  as  against  the  defendant,  in 
whose  care  the  plaintiff  was,  and  as  against  the  steam  car  com- 
pany for  its  concurrent  negligence.  The  doctrine  with  reference 
to  injuries  to  those  crossing  the  track  of  a  railway  where  the 
right  to  cross  exists  is  that  the  company  must  use  such  reason- 
able care  and  precaution  as  ordinary  prudence  would  indicate. 
This  vigilance  and  care  must  be  greater  at  crossings  in  a  populous 
town  or  city  than  at  ordinary  crossings  in  the  country,  so  what 
Is  reasonable  care  and  prudence  must  depend  on  the  facts  of  each 
case.  In  a  crossing  within  a  city,  or  where  the  travel  is  great, 
reasonable  care  would  require  a  flagman  constantly  at  the  crossing 
or  gates  or  bars,  so  as  to  prevent  injury,  but  that  reasonable  care 
would  not  be  required  in  a  crossing  in  the  country  where  but 
few  passers  passed  each  day.  The  usual  signal,  such  as  ringing 
the  bell  and  blowing  the  wii'istle,  would  be  sufficient.  This  Is  the 
general  rule  laid  down  by  all  the  works  on  negligence.  (Thomp- 
son on  Negligence,  page  417;  L.,  ('.  &  L.  Railroad  Co.  v.  Goetz  s 
Adm'r,  79  Ky.,  442.) 

The  court  excluded  from  the  jury  the  ordinance  of  the  city  of 
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Louisville,  requiring  tlie  steam  railroad  company  to  have  a  flag-* 
man  at  this  crossing.  It  did  not  appear  that  the  company  had 
notice  of  the  ordinance,  and  if  required  to  take  notice  we  can  not 
well  see  how  the  negligence  of  the  steam  railroad  company  could 
excuse  the  neglect  of  the  codefendant,  causing  this  injury.  That 
they  were  both  guilty  of  neglect  is  cl^rly  shown,  and  there  ia 
no  pretense  that  the  street  car  company  supposed  that  this  ordi- 
nance had  been  complied  with. 

We  proceed  now  to  consider  the  objections  made  by  both  de- 
fendants to  the  judgment  below.  During  the  progress  of  the  trial 
the  appellee,  while  being  examined  as  a  witness,  was  asked  the- 
question:  **  What  family  have  you?''  The  response  was  a  wife  and 
three  children.  Objections  were  interposed  to  the  question  by 
the  defendants  and  overruled.  This  action  was  instituted  for  the 
gross  neglect  of  the  two  defendants,  and  no  special  damage  waa 
alleged  other  than  the  fact  of  the  injury,  the  pain  and  suffering 
of  the  plaintiff,  his  expenses,  loss  of^^time  and   permanent  Injury, 

The  case  was  tried  ir,  the  court  below  as  one  for  compensation 
only,  and  whether,  under  the  proof  and  averments  of  the  peti« 
tion,  his  condition  with  reference  to  the  support  of  his  family 
should  have  been  embodied  in  an  instruction  as  one  of  the  ele- 
ments of  damage  is  not  necessary  to  be  determined.  The  case 
was  not  tried  on  that  theory,  and  no  such  instruction  given. 
The  court  told  the  jury  that  if  the  verdict  was  for  the  plaintiff 
they  should  assess  such  damages,  within  the  amount  claimed,  aa 
will  reasonably  compensate  him  for  his  loss  of  time,  necessary 
expenditures,  and  for  permanent  disability  or  injury  if  such  be 
the  result,  and  for  the  injury  sustained  byhini  in  his  bodily  and 
mental  suffering,  if  any  (tiere  was,  resulting  directly  from  said 
injuries.  This  instruction  guarded  the  jury  plainly  as  to  the 
com.pensation  or  damages  the  plaintiff  was  entitled  to  recover. 
They  were  not  misled  and  doubtless  not  influenced  by  the  mere 
response  of  the  witness  to  the  question  that  he  had  a  wife  and 
three  children. 

The  cases  referred  to  as  rendering  such  testimony  incompetent; 
are  where  the  evidence  was  excluded,  the  plaintiff  insisting  that 
it  was  an  element  of  damage,  or  where  the  court  had  permitted 
the  jury  to  consider  it  as  an  element  of  damages  in  cases  where 
no  special  damage  to  that  effect  was  alleged  or  punitive  damages 
asked.  Besides  the  general  instruction  as  to  the  measure  of  dam- 
ages, this  special  interro.j^atory  wa^  propounded  to  the  Jury  by 
the  court:  **  What  sum  in  damages  will  reas3nably  compensate 
the  plaintiff  for  the  injuries  sustained  by  him?*'  The  response 
by  the  jury  was:  "We  say  $5,(KX)."  So  we  think  it  is  apparent 
that  the  jury  confined  their  consideration  as  to  the  measure  of 
damages  to  the  general  instruction  given,  and  the  special  inter- 
rogatory propounded  by  the  court.  It  is  argued,  however,  that 
the  character  of  the  testimony,  with  reference  to  the  injury  in- 
flicted and  the  damages  awarded,  shows  that  the  jury,  in  nxing^ 
the  damages,  was  not  confined  to  the  instiuctions  given. 

The  principal  surgeon  who  dressed  the  wound  says  that  it  waia 
on  the  head,  a  fracture  on  the  outer  plate  of  the  skull.  He  re- 
garded it  as  dangerous,  and  still  regards  it  as  such,  likley  to  re- 
sult in  epilepsy  or  softening  of  the  brain.  That  the  plaintiff  waa 
unconscious  for  several  days.  After  the  danger  of  inflammation 
disappeared  he  left  the  case  in  charge  of  the  family  physician. 
He  was  in  attendance  on  the  patient  for  eight  or  ten  aa-ys.  The 
family  physician  testified  that  he  attended  the  plaintiff  five  or 
six  weeks!  He  was  in  a  comatose  condition  three  or  four  days; 
that  he  suffered  a  groat  deal  and  required  constant  attention  dur- 
ing his  entire  illness;  that  blood  discharged  from  one  of  his  ears; 
has. been  called  to  see  him   several   times   since   to  treat  him  for 
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severe  headache,  vomiting  and  inflammation  of  the  left  ear;  tha^ 
his  complaints  were  attributed  to  the  injury  received  and  its 
duration  would  likely  last  through  life;  that  plaintiff  was  a  very 
healthy  man  before  he  received  the  injury.  He  attended  him 
three  weeks  prior  to  the  trial.  He  was  vomiting  and  blood 
oozing  from  his  ear.  The  general  result  in  cases  of  this  kind  is 
weakness  of  the  mind  or  epilepsy.  Dr.  Larrabee  was  then  re- 
called and  stated  that  the  symptoms  stated  by  the  family  physi- 
cian rendered  the  probability  of  epilepsy  stronger.  The  state- 
ments, made  by  skilled  surgeons 'and  pnvsicians,  uncontradicted 
by  any  proof  in  the  record,  was  the  testimony  upon  which  this 
verdict  was  based,  and.  if  true,  and  there  is  no  reason  for  doubt- 
ing them,  the  verdict  of  the  jury  is  fully  sustained  by  the  evi- 
dence, and,  looking  to  the  general  and  special  instructions  on  the 
question  of  damages,  we  are  satisfied  the  response  merely  to  the 
question  propounded  *'that  he  had  a  wife  and  three  children"  did 
not  enhance  the  damage  or  prejudice  the  substantial  rights  of 
the  parties. 

The  next  question  arises  as  to  the  special  findings  by  which 
the  jury  required  the  one  defendant  to  pay,  of  the  damages  sus- 
tained, $2,(X)(),  and  the  other  $8,000.  The  jury  had  said  that  the 
E  lain  tiff  was  entitled  to  recover  $5,000,  and  if,  as  is  maintained 
y  counsel  for  both  defendants,  they  had  no  right  to  apportion 
this  sum  between  the  wrongdoers,  then  the  reversal,  if  had, 
would  only  require  ttie  court  below  to  enter  a  joint  judgment  for 
the  $6,000,  the  whole  of  which  might  be  recovered  of  one  with  no 
right  of  contribution  against  the  other.  It  is  urged,  however, 
by  the  Central  Passenger  Company,  that  the  judgment  requires 
it  to  pay  $1,(KX)  more  than  the  L.  &  N.  Railroad  ('ompany,  and 
the  court  having  no  right  to  enter  such  a  judgment  it  should  be 
reverse«l,  without  determining  its  effect  upon  the  substantial 
rights  of  the  parties  in  the  event  the  damages  could  not  be  sev- 
ered, and  such  was  the  common  law  rule  on  the  subject.  We 
will  proceed  to  determine  the  question  made  as  to  the  act  of  1839. 
That  act  provides:  **That,  in  actions  of  Irespass,  it  shall  be  law- 
ful for  the  jury  to  assess  several  or  joint  damages  against  the 
several  defendants,  and  where  the  jury  find  several  damages  the 
judgment  shall  be  in  favor  of  the  plaintiff  against  each  defend- 
ant for  the  several  damages  and  a  joint  judgment  for  costs.'' 
This  act,  which  has  been  held  to  apply  to  all  kinds  of  trespassers 
and  that  modifies  the  rule  of  the  common  law  an<l  is  more  a 
question  of  practice  than  of  right,  has  not  been  repealed  expressly 
or  by  implication  by  either  the  Revised  or  General  Statutes,  oV 
by  the  Code  of  Practice.  There  is  no  provision  of  the  Code  of 
Practice  with  regard  to  the  remedy  in  conflict  or  inconsistent 
with  the  provisions  of  the  act  of  1839,  nor  any  provision  of  the 
General  Statutes  in  conflict  with  or  inconsistent  with  its  provis- 
ions or  title  that  treats  of  this  subject.  This  statute  affords  a 
remedy  against  all  Joint  trespassers,  with  the  right  on  the  part  of 
the  Jury  to  punish  the  wrongdoer  to  the  extent  of  his  participa- 
tion in  the  wrongful  act,  and  if  one  is  the  more  guilty  than  the 
others,  to  punish  him  the  more  severely.  It  is  an  pquitable  statute 
and  in  this  case  it  is  exemplified  by  punishing  the  one  more 
severely  whose  duty  it  was  to  stop  until  the  train  passed,  and 
who  could  have  avoided  the  danger  by  the  exercise  of  the 
slightest  care.  We  are  the  less  reluctant  to  recognize  the  validitv 
of  the  act  of  1839,  as  it  in  no  manner  affects  the  rights  of  these 
parties,  as  a  reversal  because  of  the  damages  being  severed 
would  only  result  in  directing  a  joint  Judgment  against  the  two 
defendants  for  the  real  amount  of  damages  assessed.     (Ferguson 
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V.  Terry,  1   B.  M.,  96;  Henry   v.    Sennett,   3   B.    M.,  311;  Cox  v« 
Cooke,  1  J.  J.  M.,  360;  Rochester  v.  Anderson,  1  Bibb,  439.) 
Judgment  affirmed. 


HOFFERT  V.  MILLER. 

(Filed  January  19,  1888.) 

1.  The  deed  of  an  infant  conveying  real  estati\  when  any  valuable  consid- 
eration passes  to  him,  is  not  alisolutely  void,  but  voidable  merely,  and  he 
has  an  election,  aft^r  hia  disability  is  ended,  to  affirm  or  avoid  it.  It  is  not 
necessary  that  he  should  execute  a  new  deed  or  re  acknowledge  the  original 
one  in  order  to  confirm  it.  but  something  more  than  bare  recognition  or 
silent  acquiscenoe  Is  neces.«;ary  to  a  binding  confirmation,  unless  prolonged 
for  the  period  of  statutory  limitation. 

3.  Limitation— A  grantor  can  not,  after  ten  years  from  bis  arrival  at  full 
age,  maintain  an  action  to  avoid  and  set  aside  a  deed  executed  by  him  while 
an  infant.  No  period  of  limitation  being  specially  provided  for  such  an 
action,  section  9  of  article  3,  chapter  71,  General  Statutes,  applies  since  that 
section  provides  that  any  action  not  otherwise  provided  for  "can  only  be 
commenced  within  ten  years  next  after  the  cause  of  action  accrued."  And 
where  the  estate  conveyed  was  a  remainder,  the  running  of  the  statute 
against  the  action  to  set  aside  the  deed  is  not  postponed  until  the  death  of 
the  life  tenant,  but  begins  iinmediately  upon  the  arrival  of  the  grantor  at 
full  age. 

Simmons  &  Schmidt  and  Collins  &  Fenloy  for  appellant. 

William  Goebel  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

July  11,  1868,  Mary  Miller,  entitled,  under  the  will  of  her  hus- 
band, John  Miller,  to  a  life  estate,  and  his  sons,  Winchans,  Am- 
brose and  Charles  L.  Miller,  entilled  to  the  fee  in  remainder  by 
a  joint  deed,  conveyed  their  respective  interests  in  a  lot  of  land, 
for  the  recited  consideration  of  $8(X),  to  William  Hoffert  and  John 
Fletcher,  who  then  entered  into  possession. 

This  action  was  instituted  August  19,  1884,  by  Ambrose  Miller 
and  Charles  L.  Miller  against  Hoffer,  Fletcher  and  the  wife  and 
children  of  the  latter,  to  whom  a  conveyance  of  an  interest  in 
the  lot  was  made  subsequent  to  1868,  to  set  aside  and  cancel  the 
first-mentioned  deed,  and  also  the  one  made  to  Catherine 
Fletcher  and  her  children,  and  to  r.-cover  two-thirds  of  the  lot, 
Mary  Miller,  the  widow  of  John  Miller,  having  died  in  1877. 

Two  grounds  are  relied  on  in  the  petition  for  the  judgment 
prayed  for: 

First,  that  the  deed  was  procured  by  the  fraudulent  representa- 
tions of  the  vendees  and  ignorance  of  the  plaintiffs  of  the  condi- 
tion and  value  of  the  estate  inherited  from  their  father. 

Second,  that  the  plaintiffs  were,  at  the  date  of  the  deed  exe- 
•cuted  by  them,  infants. 

As  both  the  plaintiffs  were  of  full  age  more  than  ten  years  be- 
fore the  commencement  of  this  action,  recovery  for  the  alleged 
fraud  is  barred  by  the  statute  of  limitation  in  such  case  provided. 

The  evidence  clearly  shows  that  Ambrose  Miller  was  more 
than  twenty-one  years  of  age  when  the  deed  of  1868  was  executed 
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and  the  petition  was,  as  to  liim,  properly  dismissed.  But  appel- 
lee, Charles  L.  Miller,  as  is  both  shown  and  admitted,  tnen 
lacked  about  twenty  days  of  being  twenty-one  years  of  age,  and 
judgment  was  rendered  in  his  favor  for  one-third  of  the  lot. 

The  deed  of  an  infant  conveying  real  estate,  where  any  valu- 
able consideration  passes  to  i)im,  is,  as  well  settled  by  this  court, 
not  absolutely  void,  but  voidable  merely.  (Phillips  v.  Green,  3 
A.  K.  Mar.,  7;  Same  v.  Same,  5  Mon.,  345;  Breckinridge  v. 
Ormsby,  1  J.  J.  Mar.,  286.)  And  he  has  an  election,  after  his  dis- 
ability" is  ended,  to  affirm  or  avoid  it.  To  confirm,  it  is  not  in- 
dispensable that  he  should  reacknowledge  the  first  or  execute  a 
new  deed,  but  he  may  do  so  after  full  age  by  an  act  in  pais.  But 
conveyances  of  an  infant  are  not  so  easily  rafciflod  as  his  pur- 
t^hases,  and  something  more  than  bare  recognition  or  silent  ac- 
quiescence is  necessary  to  a  binding  confirmation,  unless  pro- 
longed for  the  statutory  limitation.  There  must  be  somo  positive 
act  or  words  of  the  minor  from  which  his  assent  to  the  deed  exe- 
cuted during  his  minority  may  be  inferred.  (Tyler  on  Infancy 
and  ('overture,  «4;  2  Kent's  Com.,  2H8;  Wheaton  v.  East,  5  Yer- 
ger,  41.) 

Says  Story:  ''Without  undertaking  to  apply  this  doctrine  to  its 
fullest  extent,'^  that  is,  that  the  act,  after  full  age,  sliould  be  of 
as  great  solemnity  as  tlie  original  instrument,  **and  admitting 
that  acts  in  pais  may  amount  to  a  confirmation  of  a  deed,  still  we 
are  of  the  opinion  that  these  acts  sliould  be  of  such  a  solemn  and 
unequivocal  nature  as  to  establish  .a  cJear  intention  to  confirm 
the  deed,  after  a  full  knowledge  that  it  was  voidable.  A  fortiori, 
mere  acquiescence,  uncoupled  with  any  acts  demonstrative  of  an 
attempt  to  confirm  it,  would  be  insufficient  for  the  purpose.'' 
(Ibid,  85;  Tucker  v.  Moreland,  10  Peters,  75;  Jackson  v.  C;upen- 
ter,  11  .Johnson,  542. ) 

But  though  voidable  such  a  deed  passes  the  title,  and  some  act 
on  the  part  of  the  infant,  after  full  age.  is  necessary  to  be  d«)i.ie  to 
avoid  and  divest  the  estate.     (Philips  v.  Green,  5  Mon.,  345.) 

The  evidence  in  this  case  shows  no  more  than  a  mere  acqui- 
escence on  the  part  of  the  appellee.  The  consideration  of  $10(), 
being  one-third  of  the  purchase  price,  was  received  by  him  when 
the  deed  was  executed,  but  his  retention  of  it  was  not  such  an 
act  as  amounted  to  a  confirmation  of  the  deed.  The  first  act 
which  can  be  regarded  as  an  election  by  him  was  the  institution 
t)f  this  action,  which  was  more  than  fifteen  years  after  he  arrived 
to  full  age.  But  as  the  life  tenant  did  not  die  until  1877,  when 
his  right  to  maintain  an  action  for  recovery  of  the  property  first 
accrued,  it  is  manifest  that  if  that  was  the  only  relief  prayed  for, 
X)T  alone  necessary  to  restore  him  to  the  enjoyment  of  the  prop- 
erty, the  action  was  commenced  within  the  time  allowed  by  the 
statute.  But  to  recover  the  property  he  must  set  aside  the'deed 
which  passed  the  estate  to  his  vendees,  and  the  single  inquiry 
is  whether  he  commenced  the  action  in  proper  time  for  that  pur- 
pose. 

Within  what  time  such  an  action  must  be  commenced,  and 
whether  there  is  in  fact  any  express  statutory  limitation  on  the 
subject,  are  questions  not  hitherto  passed  upon  by  this  court. 

The  authorities  generally  agree  that  the  election  to  avoid  such 
tleed  must  be  made  by  the  infant  within  a  reasonable  time  after 
he  arrives  at  full  age.  But  what  is  a  reasonable  time  can  not  be 
determined  by  any  certain  or  fixed  test,  and  must,  therefore,  be 
left  for  the  discretionary  determination  of  the  court,  which  is 
not,  in  accordance  with  the  modern  and  wiser  policy  of  our  laws, 
to  fix  in  every  case  a  definite  limit  to  litigation,  ai.d  a  period  at 
\rhieh  owners  of  property  may  repose  in  security. 

In  Meri weather's  Adm'r  v.  Herran,  8  B.  Mon.,  162,  is  this  lar- 
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guage:  *'The  right  of  avoidance  is  still  the  same,  founded  in  tb& 
Infancy  of  the  party,  taking  date  from  the  moment  of  executing 
the  contract,  or  at  any  rate  from  his  arrival  at  full  age,  and  sub- 
ject to  be  defeated  or  lost  by  any  act  of  confirmation  or  waiver^ 
or  by  such  continued  acquiescence  as  may  afford  an  implication 
of  either,  or  by  the  failure  to  assert  the  right  for  such  a  length 
of  time  as  in  analogy  to  the  statute  of  limitations  and  in  view  of 
its  purpose  of  giving  repose  to  society  should  operate  according^ 
to  the  principles  and  practice  of  a  court  of  equity  to  prevent  ita 
future  assertion." 

It  seems  to  us  the  necessity  of  resorting  to  analogy,  and  much 
less  of  depending  upon  the  discretion  of  the  court  as  to  whether 
the  election  has  been  made  within  a  reasonable  time,  does  not 
now  exist,  but  that  section  9,  article  3,  chapter  71,  General  Stat- 
utes, was  intended  and  should  be  applied  to  a  case  of  this  kind. 
It  is  as  follows:  **An  action  for  relief  nut  provided  for  in  this  or 
some  other  chapter  can  only  be  commenced  within  ten  yeara 
next  after  the  cause  of  action  accrued/' 

In  our  opinion,  therefore,  while  a  party  may,  before  the  expira- 
tion of  that  period,  by  act,  bind  himself  to  a  confirmation,  he 
can  not,  after  ten  years  from  his  arrival  at  full  age,  maintain  an 
action  to  avoid  and  set  aside  «>  deed  made  while  an  infant.  And 
as  this  action  was  not  commenced  within  that  statutory  limits 
the  cdurt  erred  in  rendering  judgment  for  the  plaintiff,  and  it  ia 
reversed,  with  directions  to  dismiss  the  petition. 


ALEXANDER,  &c.  v.  HUMBER. 
(Filed  January  19,  1888.) 

1-.  Joint  trespasserg— Assessment  of  damages— The  aot  of  February  14, 1839* 
allowinfr  a  joint  or  several  assessment  of  damages  in  an  action  of  tii'spass,  la 
still  in  force,  nevtr  having  been  repealed. 

2.  AfSdavits  of  jurors  to  explain  verdict— If  the  affidavlfs  of  jarorc  are 
ever  to  be  received  to  show  that  the  verdict  intended  to  lie  returned  was,  in 
fact,  not  returned,  by  reason  of  a  mistake  as  to  the  effect  of  ihe  language 
nsed,  they  should  t)e  received  witli  the  greatest  caution,  and  the  verdict  not 
changed  unless  the  mistake  is  clearly  made  our.  In  this  action  against 
joint  trespassers  to  recover  damages,  the  verdict  of  the  jury  was:  "We,  the 
Jury,  find  for  plaintiff,  11,000,  jointly."  A  few  hours  after  the  verdict  waa. 
returned,  and  after  the  matter  had  probably  been  discussed  with  the  friendR 
of  the  parties,  the  jury  came  before  the  judge,  and,  upon  inquiry,  almost 
every  one  of  them  said  they  intended  to  find  |.M0  against  each  defendant, 
and  the  verdict  returned  was  not  their  vei'dict.  Subsequently  their  affldavita 
to  this  effect  were  filed  in  support  of  a  motion  for  a  new  trial-,  which  waa 
overruled.  Held— That  even  if  the  alSdavirs  could  properly  lie  considered 
upon  a  motion  fur  a  new  trial,  this  court  does  not  feel  authorized  upon  the 
record,  as  presented,  to  disturb  the  conclusion  reached  hy  the  trial  judge. 

8.  Reversible  error— No  error  committed  during  a  trial  is  available  upoa 
appeal  unless  it  has  been  relied  upon  as  a  ground  for  a  new  trial. 

4.  Negligence— Evidence  of  intoxication— In  an  action  to  recover  damagea 
for  personal  injuries  cansed  by  the  defendant's  negligent  driving,  evidence 
that  the  defendants  were  intoxicated  was  competent  as  bearing  upon  tb» 
question  of  negligence. 

6.  Measui-e  of  damages— In  such  an  action  the  plaintiff  is  entitled  to  be 
compensated,  jiot  only  for  the  loss  of  time  and  actual  necessary  ezpensea 
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growing  out  of  the  wrong,  but  for  the  pbysioal  and  mental  suffering,  an^ 
any  permanent  injury  that  is  reasonably  certain  to  aoorue  from  it,  and 
whioh  is  the  plain  consequence  of  it. 

6.  Negligence— Instructions— The   court  properly  refused  an   instructioi^- 
from  which  the  jury  might  have  inferred  that  if  at  the  moment  of  the  acci- 
dent it  was  beyond   the  power  of  the  appellants  to  prevent  the  injury,  that 
then  they  were  not  liable,  although  such  a  state  of  case  had  been  brought:, 
about  by  their  own  neglect. 

W.  Montfort,  Montgomery,  Lindsay  &  Botts  and  O'Hara  & 
Bryan  for  appellants. 

E.  E.  Settle  and  Thos.  R.  Gordon  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  Francis  Humber,  sued  the  appellants,  J.  W., 
Alexander  and  T.  L.  Martin,  for  ''wrongfully,  wantonly,  will- 
fully and  negligently"  driving  a  buggy  against  and  over  her^ 
when  she  was  walking  along  a  public  road. 

The  verdict  was:  "We,  the  jury,  find  for  plaintiff  $1,000  jointly.'* 

Among  other  grounds  presented  for  a  new  trial  is  one  to  the 
effect  that  this  was  returned  bj-  mistake,  and  that  the  jury  in- 
tended to  sever  the  damages,  and  fix  them  at  $£00  against  each 
of  the  appellants. 

It  appears  that  the  verdict  was  handed  in  by  the  jury  without 
question  or  objection  by  any  one.  Several  hours  thereafter  the- 
trial  judge  stated  in  open  court  that  he  had  been  informed  by 
one  of  the  jury  that  it  was  not  their  verdict.  Thereupon,  and. 
althou'gh  they  had  been  discharged  as  to  this  case  several  hours^ 
he  called  them  before  him  and  examined  them,  nearly  every  one 
saying  that  thoy  intended  to  find  $500  against  each  defendant* 
and  that  it  was  not  their  verdict. 

Subsequently  their  affidavits  to  tlie  effect  above  indicated  were~ 
filed  in  support  of  the  motion  for  a  new  trial,  but  it  was  refused. 

The  act  of  February  14,  1839,  allowed  a  joint  or  several  assess- 
ment of  damages  in  an  action  of  trespass.     (3  Loughborough  B72.) 

This  was  in  derogation  of  the  general  rule  of  the  common  law- 
It  was  adopted  because  the  conduct  of  one  trespasser  is  often 
more  wanton  and  aggravating  than  that  of  another. 

The  Code  of  Practice  contains  no  such  provision.  It  says, 
nothing  upon  the  subject.  The  ease  of  Buckles,  &c.  v.  Lambert* 
4  Met.,  380.  decided  since  its  adoption,  recognized  the  statute  as 
then  in  force,  and  to  this  view  we  adhere.  The  jury,  therefore, 
had  the  power  to  sever  the  damages,  and  the  question  is  now 
presented  whether  the  lower  court  should,  upon  the  affidavits,, 
have  set  aside  the  verdict. 

The  affidavits  of  jurors  can  not  be  received  to  impeach  their 
verdict  for  misbehavior  in  themselves  or  their  feJlow  jurors* 
(Allard  v.  Smith,  2  Met.,  297.) 

It  is  said,  however,  that  this  is  not  the  purpose  here,  but  to. 
show  that  the  real  verdict  was  not  returned  by  a  mistake  in  the. 
language  used  in  writing  it. 

After  a  verdict  has  been  returned  in  open  court  it  would  open  a. 
wide  door  to  trickery,  corruption  and  fraud  to  grant  a  new  trial 
upon  the  ex  parte  affidavits  of  individual  jurors  as  to  what  tbe^ 
jury  intended  to  do.  Public  policy  requires  a  court  to  act  witfe. 
great  caution  in  such  a  case.  It  was  not  proposed  in  this  in- 
stance to  show  by  them  that  there  was  no  verdict,  but  that  the^ 
one  returned  by  them,  and   then  read  in   their  hearing  without:; 
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•objection  by  them,  was  not  true.  After  its  rendition  they  prob- 
ably mingled  with  the  friends  of  the  resjiective  parties.  The 
xnatter  may  have  been  discussed,  and  under  such  circumstances 
-&  court  should  be  slow  to  set  aside  the  verdict  upon  affidavits 
procured  from  the  jurors  by  the  losing  party,  and  prepared  prob- 
ably by  his  attorney. 

If-such  affidavits  are  ever  to  be  received  it  should  be  with  the 
greatest  caution,  and  only  in  cases  of  mistake  clearly  made  out, 
and  free  from  all  misconduct  upon  the  part  of  the  jurors.  In  this 
case  they  intended  that  the  appellee  should  have  |1,000,  and  they 
doubtless  supposed  there  would  be  contribution  between  the  ap- 
pellants so  as  to  make  each  pay  half  of  the  judgment.  Certainly 
they  did  not  intend  to  use  the  word  "severally"  where  they  said 
•'jointly,"  as  then  the  verdict  would  have  been  for  $1,000  against 
<jach  of  the  appellants. 

The  facts  were  before  the  trial  judge.  He  knew  the  parties, 
and  conceding  that  the  affidavits  of  the  jurors  were  in  this  in- 
stance within  tlie  exception  to  thp  general  rule,  and,  therefore, 
could  properly  be  considered  upon  the  motion  for  a  new  trial,  yet 
wo  do  not  feel  authorized  upon  the  record  as  presented  to  disturb 
the  conclusion  reached  by  him. 

Any  errors,  if  there  were  any,  in  giving  instructions  and  in 
permitting  the  appellee's  attorney  to  avow  before  the  jury  what 
rejected  witnesses  would  prove,  or  the  character  of  rejected  tes- 
timony, can  not  be  consi(iered  by  this  court,  as  they  were  not 
embraced  in  the  grounds  for  a  new  trial. 

No  error  committed  during  a  trial  is  available  upon  an  appeal, 
sinless  it  has  been  relied  upon  in  the  grounds  for  anew  trial. 
^Common wealth,  for  use,  <fec.  v.  Williams,  &c.,  14  Bush,  297.) 

The  repeal  of  the  statute  requiring  an  assignment  of  errors  did 
not  affect  this  rule,  and  it  will  control,  although  objection  may 
liave  been  made  and  exception  taken  at  the  proper  time.  (Mc- 
Cain V.  Dibble  &  Co.,  13  Bush,  297.) 

The  ground  upon  which  a  n^w  trial  was  asked  by  reason  of  the 
admission  of  alleged  incompetent  testimony  is,  by  its  terms, 
limited  to  evidence  relating  to  permanent  injury  to   the  appellee. 

Tliis  must  be  regarded  as  a  waiver  of  objection  to  any  other 
testimony.  The  admission  of  evidence  tending  to  show  that  the 
appellants  were  more  or  less  intoxicated  at  the  time  the  injury 
was  inflicted,  is  not,  therefore,  open  to  question. 

If  it  were,  however,  it  was  unquestionably  competent.  The 
ts^ue  was  whether  the  appellants  were  guilty  of  neglect. 

Intoxication  ordinarily  deprives  one  of  the  same  power  to 
exercise  caution  as  when  sober.  It  will  hardly  be  claimed  that 
if  one  were  injured  by  neglect  in  the  movement  of  a  locomotive, 
that  it  would  not  beVcompetent  to  show  that  the  engineer  in 
<5harge  of  it  at  the  time  \vas  intoxicated. 

A  new  trial  was  asked,  liowever,  upon  the  ground  that  the 
lower  court  improperly  admitted  testimony  tending  to  show  a 
permanent  injury  to  the  appellee,  and  also  "erred  in  refusing  in- 
structions asked  by  the  appellants,  and  these  questions  only  re- 
tnain  to  be  considered. 

The  wrong  complained  of  was  not  a  continuing  act,  or  of  such  a 
character  that  successive  actions  could  be  maintained  for  the 
results  flowing  from  it.  It  was  one  act.  The  injured  party  had 
the  right,  tlierefore,  to  offer  testimony  as  to,  and  to  recover 
lor,  all  injuries  that  were  reasonably  certain  to  result  from  the 
^vrong.     If  limited  to  proving  her   pain,  suffering  and  injury  to 


Digitized  by  VjOOQ IC 


PHILPOT  V.  COMMONWEALTH.  737^ 

the  time. of  bringing  her  action,  and  not  allowed  to  show  its  con- 
tinuance up  to,  and  existence  at,  the  time  of  trial,  then  it  would 
follow  that  she  would  have  but  a  partial  remedy.  Still  more  sa 
would  this  be  true  if  she  were  not  allowed  to  show  that  per- 
manent injury  had  resulted  or  was  reasonably  certain  to  result 
from  the  wrongful  act. 

In  such  a  case  one  is  entitled  to  be  compensated,  not  onlv  for 
loss  of  time  and  actual  necessary  expenses  growing  out  of  the- 
wrong,  but  for  the  physical  and  mental  suffering  and  any  per- 
manent injury  that  is  Reasonably  certain  to  accrue  from  it,  andh 
which  is  the  plain  consequence  of  it. 

The  wrong  being  from  a  single  act,  the  nature  and  extenf  of  it 
in  all  its  consequences  may  be  considered.  The  injured  party^ 
need  not  delay  suit  until  all  the  ronsequences  have  been  cievel- 
oped.  He  may  recover  for  past  and  future  suffering  and  past  anA- 
future  deprivation  of  health,  if  they  be  the  direct  result  of  the 
Injury.     (Sedgwick  on  Damages,  pages  92n,  120,  654n.) 

Complaint  is  made  that  the  instructions  given  to  tho  jury  wer& 
likely  to  confuse  and  mislead  them;  that  they  failed  to  i)roperly 
define  the  different  degrees  of  neglect;  that  they  in  effect  author- 
ized the  finding  of  punitive  damages  for  ordinary  neglect,  and  in 
substance  said  that  no  contributory  neglect  whatever  would  pre- 
vent a  recovery  in  this  case. 

If  they  are  in  fact  open  to  such  objections,  yet  for  the  reason 
already  given  we  can  not  consider  them.  Five  of  the  nine  in- 
structions asked  by  the  appellants  were  refused.  The  first  and 
third  of  these  had  already  in  substance  been  given. 

While  we  can  not  look  to  those  given  for  the  purpose  of  deter- 
mining wliether  there  must  be  a  rev<»rsal,  because  the  grounds 
for  a  new  trial  do  not  authorize  it,  yet  we  can  do  so  to  see 
whether  those  rejected  had  already  been  given. 

The  second  instruction  refused  was  calculated  to  mislead  the 
jury.  They  might  have  understood  from  it  that  no  recovery  could 
be  had  for  any  result  of  the  wrongful  act,  however  certain  to  fol- 
low, which  had  not  then  become  a  fact. 

The  fourth  instruction  limited  the  right  to  recover  compensa- 
tory damages  to  any  that  had  accrued  up  to  the  bringing  of  the 
suit,  and  did  not  permit  any  recovery  wliatever  for  any  mental 
suffering,  and  was  in  these  respects  ol)jectionable. 

The  fifth  one  was  likeJy  to  mislead  tlie  jury.  From  it  they 
might  have  inferred  that  if  at  the  moment  of  the  accident  it 
was  beyond  the  power  of  the  appellants  to  prevent  the  injury, 
that  then  they  were  not  liable,  although  such  a  state  of  case  had 
been  brought  about  by  their  own  neglect. 

Perceiving  no  error  authorizing  a  reversal  of  the  judgment  be- 
low, it  is  affirmed. 


PHILPOT  v.  COMMONWEALTH. 

(Filed  January  19,  1888.) 

A  Bledge  hammer  Is  a  deadly  weapon  within  the  meaning  of  section  2  of" 
article  4,  chapter  29  of  the  General  Statutes,  which  provides  for  the  puniBh« 
ment  of  any  person  "who  shall  willfully  and  maliciously  cut,  strike  or  stab* 
another  with  a  knife,  sword  or  other  deadly  weapon,  with  intent  to  kill." 

C.  W.  Lester  and  K.  S.  Crawford  for  appellant. 

Digitized  by  VjOOQ IC 


738  WHEAT  V.  BANK  OF  LOUISVILLE. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opiuion  of  the  court  by  Judge  Bennett. 

The  appellant  was  convicted  in  the  Whitley  Circuit  Court  of 
^tbe  crime  of  willfully  and  maliciously  striking  and  wounding  Lee 
Ballard  with  a  large  hammer,  to  wit:  Sledge  hammer,  with 
Intent  to  kill  said  Ballard. 

The  Jury  found  the  appellant  guilty  of  the  charge  and  fixed  his 
punishment  at  confinement  in  the  penitentiary  for  the  term  of 
three  years. 

The  lower  court  having  overruled  his  motion  for  a  new  trial  he 
faas  appealed  to  this  court. 

The  appellant's  contention  is,  that  the  instrument  described  in 
the  indictment  is  not  a  deadly  weapon  within  the  ineaning  of 
section  2,  article  4,  chapter  29  of  the  General  Statutes.  That 
section  provides:  **If  any  person  •  •  ♦  shall  willfully  and 
maliciously  cut,  strike  or  stab  another  with  a  knife,  sword  or 
other  deadly  weapon  with  intent  to  kill,  etc.,  he  shall  be  confined 
in  the  penitenitary,''  etc. 

It  is  insisted  by  the  appellant  that  the**deadly  weapons''  men- 
tioned in  the  section  supra  are  such  deadly  weapons  as  may  be 
used  for  the  purpose  of  cutting,  thrusting  or  stabbing. 

The  language  used  in  this  section  is  "cut,  strike  or  stab." 

This  language  has  reference,  first,  to  any  instrument  which  is 
capable  of  being  used  for  the  purpose  of  cutting,  thrusting  or 
'Stabbing  a  person,  and  which  may  be  dangerous  to  his  life  if  used 
by  the  assailant  for  that  purpose;  or,  second,  any  instrument 
capable  of  being  used  for  the  purpose  of  striking  a  person,  and 
which  may  be  dangerous  to  his  life  if  used  by  the  assailant  for 
that  purpose.  There  is  no  doubt  that  a  sledge  hammer  falls 
within  thp  second  class. 

The  judgment  is  affirmed. 


[Tills  case  has  been  pending  upon  a  petition  for  rehearing, 
3bence  the  delay  in  the  publication  of  the  opinion.] 

WHEAT  v.  BANK  OF  LOUISVILLE. 

(Filed  September  8,  1887— Not  to  be  reported.) 

1.  The  president  of  a  bank  has  no  anthorit-y  by  virtue  of  his  office  to  a^ree 
to  the  release  or  ooiu position  of  a  debt  dae  to  the  bank ;  and,  while  the 
bank  may  be  estopped  from  denying  his  authority  to  make  suoh  airreements, 
if  he  has  l)een  in  the  habit  of  doing  so  by  the  consent  or  with  the  knowledge 
of  the  directors  of  the  bank,  or  if  they,  by  act  or  conduct,  have  held  him 
out  to  the  public  as  authorized  to  do  so.    No  such  facts  appear  in  this  case. 

3.  Pleading— An  averment  that  the  bank  was  "represented"  by  its  presi- 
-dent  at  a  creditors'  meeting  at  which  an  agreement  was  made  for  the  com- 
position of  a  debt  due  the  bank,  without  averring  that  he  was  authorized  to 
80  represent  it,  is  not  equivalent  to  an  averment  that  the  piesident  had  au- 
thority to  agree  to  the  composition :  and  a  mere  denial  that  such  an  agree- 
Tnent  was  made,  without  anything  further,  was  sufficient  to  put  in  issue  the 
president's  authority  to  make  it. 

Chas.  H.  Gibson  for  appellant. 

Hamilton  Pope  and  Wm.  Lindsay  for  appellee.       • 
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Appeal  from  liouisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Holt. 

Wheat  &  Durfr,  doing  business  as  merchants,  made  an  assign- 
ment for  the  benefit  of  their  creditors.  The  trustee  instftuted  this 
action  to  settle  the  trust.  The  appellee,  the  Bank  of  Louisville, 
having  been  made  a  defendant,  asserted  ^  considerable  indebted- 
ness against  the  firm,  and  made  its  answer  a  cross-petition 
against  its  members. 

Tiie  appellant,  John  L.  Wheat,  alone  filed  an  answer  to  it.  He 
does  not  deny  the  indebtedness  but  avers  that  shortly  after  the 
failure  tlie  creditors,  at  a  creditors'  meetings  agreed  with  Wheat 
&  Durff  and  each  other  to  accept  fifty  per  centum  of  their  claims 
in  full  discharge  thereof,  and  that  the  bank  so  agreed,  being  rep- 
resented at  the  meeting  by  its  president. 

The  answer  further  avers  that  as  the  indebtedness  of  the  firm 
to  the  bank  was  evidenced  by  paper  which  it  had  endorsed  to  it, 
and  upon  which  other  parties  were  primarily  liable,  that  subse- 
quent to  the  making  of  the  composition  agreement  it  was  further 
agreed  between  Wheat  &  Durff  and  the  Bank  that  the  latter 
should  collect  the  indebtednoss  so  far  as  possible  from  thoso  first 
liable  therefor,  and  when  no  more  could  be  collected  that  then 
Wheat  &  Durff  should  paj^  to  the  bank  fifty  per  centum  of  the 
amount  uncollected,  and  in  consideration  thereof  be  discharged 
from  all  furttiei  liabiility. 

The  bank  by  a  reply  denies  that  it  ever  made  either  aerreement, 
and  it  is  now  insisted  that  inasmuch  as  it  does  not  aver  that  its 
president  had  no  authority  to  act  for  it  at  the  creditors'  meetings, 
that  this  must  be  taken  as  pro  confesso,  and  his  action  consid- 
ered as  its  action.  The  answer,  however,  does  not  aver  that  the 
appellee's  president  had  authority  to  agree  to  the  composition, 
but  merely  says  that  the  bank  was  represented  at  the  two  cred- 
itors' meetings  by  its  president  without  averring  that  he  was 
authorized  to  so  represent  it,  and  that  the  bank  agreed  to  the 
settlement.  Upon  this  state  of  pleading  the  authority  of  its  pres- 
ident to  bind  it  by  anj^  such  agreement  must  be  regarded  as  in 
issue. 

The  evidence  is  somewhat  conflicting  as  to  whether  all  of  the 
creditors  present  at  the  creditors'  meeting  or  the  president  of  the 
bank  did  then  agree  to  the  composition.  The  decided  burden  of 
the  testimony,  however,  supports  this  view,  and  we  think  it  may 
be  safely  so  assumed. 

The  appellant  testifies  that  the  second  agreement  above  named 
was  made  with  the  appellee's  president  alone.  So  that  when  the 
appellant  now  urges  that  tiie  bank's  recovery  should  be  confined 
to  a  sum  equal  to  fifty  per  centum  of  its  debt,  the  question  arises 
whether  it  is  bound  by  the  action  of  its  president  as  abov«  indi- 
cated. If  it  be  answered  in  the  negative,  then  it  will  be  unnec- 
essary to  consider  the  other  questions  that  have  been  ably  pre- 
sented in  argument.  The  charter  of  the  bank  gives  him  no  such 
power.  It  provides  that  the  administration  of  its  affairs  shall  be 
under  the  control  of  a  board  of  directors. 

It  is  conceded  in  argument  upon  the  part  of  the  appellant  that 
he  had  no  express  authority  to  so  bind  the  bank,  and  that  he 
never  advised  its  board  of  any  such  attempted  action  by  him. 
Neither  is  it  contended  that  he,  virtute  officii  merely,  could  com- 
promise or  release  its  debt.  If  he  had  such  power  it  must  be 
traced  to  the  assent  of  the  board  *of  directors,  either  express  or 
implied.  In  truth  the  position  of  president  of  a  bank  is  one  of 
dignity  rather  than  power.    There  is  an  indefinite  general  respon- 
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sibility  attached  to  the  place.  He  is  expected  to  watch  more 
closely  the  daily  transactions  of  the  bank  than  the  other  direc- 
tors, and  while  they  or  usage  may  confer  upon  him  special  pow- 
ers and  extend  his  authority,  yet  that  inherent  in  the  position  ia 
very  slight.  Indeed  it  seenia,  by  judicial  decision,  to  be  confined 
to  taking  charge  of  the  litigation  of  the  bank.    Mr.  Morse  says: 

'*The  same  species  of  limitation  in  the  power  of  the  president 
forbids  him  to  surrender  or  release  claims  of  the  bank  against 
any  person,  from  whatsoever  source  arising,  or  to  stay  the  collec- 
tio*n  of  an  execution  against  the  estate  of  a  judgment  bebtor.  For 
either  of  these  acts  is  tiie  pxercise  of  a  discretionary  authority 
over  the  affairs  and  property  of  the  l)ank,  which  is  the  peculiar 
and  exclusive  province  of  the  directors."  (Morse  on  Banks  and 
Banking,  page  1H3. ) 

This  is  tlie  general  rule,  and  undoubtedly  he  has  no  power,  by 
virtue  of  his  otflce,  to  bind  the  bank  in  an" unusual  manner  or  \h 
any  undertaking  outside  of  its  customary  routine  of  business.  Na 
authority  goes  beyond  this  line. 

It  was  held  in  Smith  v.  Lawson,  &c.,  18  W.  Va.,  212,  that  the 
president  of  a  bank  could  not  transfer  or  assign  a  note  belonging 
to  it.  In  Olnev  v.  C'hadsey,  7  R.  I.,  224,  that  he  could  not  sur- 
render the  spcurities  helci  by  his  bank  to  secure  a  debt.  In 
Hodges'  Ex'or  v.  National  Bank,  22  Grattan,  51,  that  he  had  no 
right  to  release  a  debt  owing  to  his  bank,  and  in  the  case  of 
the  Bank  of  the  United  States  v.  Dunn,  6  Peters'  U.  S.  Rep.,  651, 
that  his  agreement  that  the  endorser  upon  a  note  should  be  liable 
was  not  binding  upon  the  bank 

It  is  contended,  however,  that  the  president  of  the  appellee 
acted  under  such  circumstances  as  to  raise  the  presumption  tliat 
he  was  empowered  by  it  to  so  act,  and  that  third  parties  being, 
therefore,  equitably  entitled  to  rely  upon  his  representations,  the 
law  will  presume  the  authority  and  hold  the  bank  bound  by  hia 
action,  if  not  ultra  vires,  although  in  point  of  fact  he  had  no  such 
authority  or  was  even  acting  in  violation  of  the  instructions  of 
its  board  of  directors. 

The  bank  must,  however,  in  some  way  be  a  party  to  such  cir- 
cumstances or  chargeable  with  notice  or  knowleclge  of  them  in  or- 
der to  so  hold,  and  this  record  fails  to  exhibit  such  a  state  of  ease. 

It  is  true  that  the  appellee's  debt  was  a  large  one,  and  its  di- 
rectors were,  therefore,  likely  to  watch  closely  whatever  steps 
were  taken  looking  to  its  payment  or  the  settlement  of  the  trust 
estate.  They  held  several  meetings  between  the  time  of  the 
failure  of  Wheat  &  Durff  and  the  first  creditors'  meeting  when 
the  composition  was  proposed,  and  also  between  such  first  meet- 
ing and  the  second  one,  when  it  was  accepted.  They  probably 
knew  their  president  attended  these  meetings,  but  these  circum- 
stances did  not,  in  our  opinion,  authorize  third  parties  to  pre- 
sume that  they  had  given  the  president  unlimited  authority  in 
the  matter  or  the  power  to  agree  to  a  composition  of  the  debt. 
In  fact  the  evidence  shows  that  while  no  vote  had  been  taken  in 
the  board  of  directors,  yet  each  member  had,  at  its  meetings,  ex- 
pressed himself  as  opposed  to  accepting  anything  less  than  the 
full  amount  of  it. 

The  president  of  a  corporation  may,  without  express  authority, 
X^erform  all  acts  which  are  properly  incident  to  the  trust  reposed 
in  him,  or  which  necessity  or  custom  may  impose  upon  the  office. 

The  release  or  composition  of  a  debt  due  to  a  bank,  however, 
is  a  matter  peculiarly  within  the  province  of  its  directory. 

If  there  be  any  matter  which,  more  than  any  other,  falls  within 
the  scope  of  their  duty,  it  is  this  one,  because  it  not  only  affects 
the  prosperity  of  the  institution,  but  may  involve  its  very  ex- 
istence. 
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Necessity  dnes  not  require  tlie  president  to  exercise  his  judg- 
ment alone  as  to  it.  Indeed,  the  proper  management  of  a  bank 
dictates  that  he  should  not  do  so,  and  it  is  not,  therefore,  a  mat- 
ter incident  to  the  performance  of  his  duty. 

There  is  no  evidence  whatever  in  this  record  that  it  has  been 
customary  for  the  president  of  the  appellee  to  control  such  mat- 
ters, or  agiee  to  the  release  or  composition  of  the  debts  of  the 
bank  without  express  authority  from  its  directory,  and  we  fail  to 
see  upon  what  ground  third  parties  had  an  equitable  right  to 
believe  that  he  had  sucii  power. 

If  he  had  been  in  the  habit  of  doing  so  by  tiie  consent,  or  with 
the  knowledge  of  the  directors  of  the  bank,  or  if  they,  by  act  or 
conduct,  had  hold  him  out  to  the  public  as  autliorized  to  do  so, 
then  a  proper  policy,  as  well  as  common  justice  to  third  parties, 
dealing  with  him  in  good  faith,  would  estop  the  appellee  from 
now  denying  his  authority. 

It  not  having  done  so,  and  having  in  no  way  authorized,  recog- 
nized or  ratified  his  action,  it  is  not  bound  by  it,  and  the  judg- 
ment below  for  the  entire  debt,  must,  therefore,  be,  and  is 
affirmed. 


WHITI.OCK  V.  COMMONWEALTH. 

(Filed  January  21,  1888— Not  to  be  reported.) 

Keversihlo  error— There  c.'iD  be  do  reversal  in  a  crinniml  case  for  an  error 
of  the  lower  court  in  overrnling  u  motion  for  a  new  trial. 

('renshaw  &  Kelly  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  false  swearing  for  which  the  appellant,  Reuben  Whitlock, 
has  been  convicted,  consisted  in  his  testifying  before  the  grand 
jury  that  at  a  certain  time  and  place  he  was  not  engaged  in  play- 
ing cards  with  certain  pHrties. 

There  is  no  conflict  in  the  evidence  as  to  what  he  so  testified, 
but  the  testimony  as  to  whetlier  he  was  so  playing  is  conflicting, 
and  til  is  being  so  the  conclusion  of  tlie  jury  should  not,  upon  an 
appeal,  be  disturbed. 

But  a  single  exception  appears  in  the  entire  record.  This  was 
taken  to  the  action  of  the  lower  court  in  overruling  the  motion 
for  a  new  trial. 

It  may  by  the  271st  section  of  the  Criminal  C'ode  be  granted  by 
the  trial  court,  if,  in  its  opinion,  the  accused,  from  any  cause  has 
not  had  a  fair  and  impartial  trial.  This  broad  discretion  is  given 
to  it  ])ecause  the  judge  lias  seen  all  tlie  actors  in  the  trial  and 
has  witnessed  tlie  entire  procec^ding. 

Tihs  is  not  so,  however,  of  the  court  to  which  an  appeal  may 
be  taken,  and  with  a  view,  therefore,  of  leaving  the  decision  of 
certain  questions  to  the  trial  judge  as  the  final  arbiter  by  reason 
of  his  better  opportunity  to  judge  of  them,  the  28lst  section  of 
the  (.riminal  Code  provides  that  his  decisions  upon  the  clial- 
lenges  to  the  panel,  and  for  cause,  upon   motions  to  set  aside  an 
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indictment  and  for  a  new  trial,  shall  not  be  subject  to  exception, 
and  this  court  has  so  often  decided  that  it  will  not  consider  the 
question  whether  the  action  of  the  lower  court  upon  a  motion  for 
^  new  trial  was  correct  or  not,  that  it  is  needless  to  cite  authority. 
Judgment  affirmed. 


STEPHENS  V.  COMMONWEALTH. 
(Filed  January  21,  1888— Not  to  be  reported.) 

1.  Continiianoe— The  absence  of  one  of  two  or  more  counFel  employed  by 
the  defendant  in  a  criminal  prosecution  is  not  a  sufficient  reason  fur  contin- 
xilng  the  trial  to  the  next  term,  especially  when  it  does  not  clearly  appear 
that  a  fair  trial  can  not  be  had  without  his  presence. 

3.  Same -To  authorize  a  continuance  on  account  of  the  absence  of  wit- 
nesses, the  defendant  in  a  criminal  prosecution  must  not  only  show  their 
testimony  to  l>e  material*,  but  that  he  has  used  proper  diligence  in  the  en- 
deavor to  procure  their  attendance. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Elliott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  indictment  againsi  appellant  was  returned  at  the  Septem- 
ber term,  1886,  of  the  court,  but  upon  his  application  the  case 
was  continued,  as  was  again  done  at  the  next  term. 

At  the  September  term,  1887,  wlien  he  was  tried,  an  ^affidavit 
-was  filed  and  motion  made  upon  the  grounds  one  of  his  counsel 
and  certain  witnesses  were  not  in  attendance.  It  does  not  ap- 
pear he  had  no  other  counsel  besides  the  one  whose  absence  he 
made  a  cause  for  continuance.  On  the  contrary,  at  the  preceding 
term,  he  applied  for  and  obtained  a  continuance  because  another 
and  different  person  employed  by  him  as  counsel  from  the  begin- 
ning was  then  ill.  He  says  in  his  affidavit,  the  one  wiiose  absence 
he  makes  the  cause  for  continuance,  was  employed  by  him  since 
the  last  term.  Conceding  that  his  contract  with  that  attorney 
was  of  such  a  character  as  to  bind  him  to  be  present  at  the  trial, 
still  it  does  not  appear  his  services  were  indispensable  to  a  full 
and  proper  defense  of  appellant,  nor  that  if  they  were  his  place 
was  not  nor  could  be  supplied. 

The  absence  of  one  of  two  or  more  counsel  employed  by  the  de- 
fendant in  a  criminal  prosecution  can  not  be  a  sufficient  reason 
for  continuing  the  trial  to  the  next  term,  especially  \vhen  it  does 
not  clearly  appear  a  fair  trial  can  not  be  had  without  his  pres- 
ence. Subh  practice  would  frequently  result  in  an  indefinite 
postponement  of  criminal  trials. 

No  reason  is  shown  why  the  absent  witnesses  mentioned  in  the 
affidavit  were  not  summoned  before  the  preceding  term,  so  as  to 
enable  the  court  to  secure  their  attendance  at  the  trial  term  by 
recognizance  or  attachment  for  contempt. 

To  authorize  a  continuance  on  account  of  absence  of  witnesses, 
the  defendant  to  a  criminal  prosecution  must  not  only  show  their 
testimony  to  be  material,  but  that  he  has  used  proper  diligence 
in  the  endeavor  to  procure  their  attendance. 

No  brief  for  appellant  is  filed  in  the  case,  nor  are  any  other 
grounds  relied  on  for  a  new  trial  than  to  have  first  considered, 
oxcept  the  alleged  error  of  the  lower  court  in  permitting  the  at- 
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torney  for  the  Commonwealth  to  cross-examine  the  defendant  In 
regard  to  his  contract  with  his  absent  attorney,  but  as,  independ- 
ent of  what  was  thus  developed,  the  affidavit  did  not  show  suffl- 
t;ient  reason  for  a  continuance,  appellant  was  not  prejudiced  by 
that  error  if  it  was  one. 

We  have  examined  the  record  carefully,  and  perceiving  no  error 
t)f  law  occurring  at  the  trial  prejudicial  to  the  rights  of  appel* 
iant,  the  judgment  is  affirmed. 


VARNEY  V.  JUSTICE. 
(Filed  January  24,  1887.) 

1.  fileoMons— Construction  of  statntes  and  ConstltntioD— A  statute  is  to 
he  regarded  as  directory  mt^rely  if  the  directions  given  to  accomplish  a  par- 
ticular end  may  be  violated,  and  yet  tlie  given  end  he  in  fflct  accomplished. 
«nd  the  merits  of  the  case  unaffected,  and  this  rule  is  applied  where  the 
statute  gives  directions  as  to  the  manner  of  holding  elections;  but  the  same 
jule  can  not  lie  applied  to  the  Constitution  of  the  State. 

2.  Same— The  words  of  the  Constitution  are  never  to  be  regarded  as  direc- 
tory merely.  If  directions  are  given  as  .to  the  manner  of  exercising  a  power, 
it  was  intended  that  the  power  should  be  exercised  in  the  manner  directed 
4ind  in  no  other  manner,  as  no  unessential  matters  were  intended  to  be  em- 
braced in  the  Constitution. 

Section  16  of  article  8  of  the  Constitution  provides:  ''AH  elections  by  the 
people  shall  be  held  between  6  o  clock  in  the  morning  and  7  o'clock  in  the 
evening."  At  nn  election  for  jailer,  the  officers  of  the  election  being  unable 
to  record  the  votes  of  all  who  offered  to  vote  within  those  hours,  Kept  the 
polls  open  from  7  o'clock  in  the  evening  until  9  or  10  o'clock  that  nigbt, 
during  which  time  they  recorded  the  names  of  twenty  five  voters,  all  of 
whom  voted  for  appellant,  who  was  declared  elected  to  the  office  of  jailer. 
At  7  o'clock  in  the  evening,  appellee  had  received  a  majority  of  the  votes 
tsast.  He,  therefore,  contested  app<'llant's  right  to  the  office  upon  the  ground 
that  the  twenty-five  votes  cast  after  7  o'clock  were  illegal.  Held— That  the 
t;onstitutioual  provision  quoted  is  mandatory,  and  that  appellee  is  entitled 
to  the  office. 

8.  Same— Where  another  than  the  person  returned  as  elected  is  found  to 
have  received  the  highest  number  of  legal  votes  given,  he  is  entitled  to  the 
t)ffice. 

Connally  &  Cline  for  apellant. 

A.  J.  Auxier,  J.  M.  York  and  J.  L.  Ferguson  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

At  the  August  election,  1S86,  the  appellant  and  appellee  were 
t)pposing  candidates  for  the  office  of  jailer  of  Pike  county,  Ky. 

It  is  agreed  that  the  officers  of  the  election  for  precinct  No. 
6  in  said  county  were  legally  appointed  and  duly  qualified  to 
hold  and  conduct  the  election  in  said  precinct;  that  tney  met  at 
^  o'clock  in  the  morning  of  the  day  designated  by  the  Consti- 
tution of  the  State  for  the  purpose  of  holding  said  election,  and 
immediately  entered  upon  the  discharge  of  their  duties;  that 
they  held  the  election  without  intermission  from  6  o'clock  in  the 
morning  until  7  o'clock  in  the  evening;  that  at  the  hour  of  7 
t)'clock  a  considerable  number  of  the  legal  voters  of  the  precinct 
who  had  been  at  the  polls  nearly  all  day  wishing  to  vote  had  not 
voted  because  the  officers  of  the  election   could  not  record  their 
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votes  between  the  hours  above  named;  that  the  offlcerp  of  th& 
election,  in  order  to  accoininodate  these  voters,  kept  the  polla 
open  from  7  o'clock  in  the  evening  until  9  or  10 o'clock  that  night, 
during  which  time  they  received  and  recorded  the  names  of 
twenty-flve  voters  of  the  precinct,  all  of  whom  voted  for  the  ap» 
pellan't. 

These  twenty-flve  votes  were  counted  for  the  appellant,  by  the 
aid  of  which  he  was  declared  elected  to  the  office  of  jailer,  but 
for  the  aid  of  these  votes  the  appellee  was  elected  to  the  office- 
of  jailer. 

In  a  word,  at  tlie  hour  of  7  o'clock  in  the  evening  the  appellee 
had  received  a  majority  of  the  legal  votes  cast  in  the  county  for 
the  office  of  jailer. 

The  appellee  contested  the  appellant's  right  to  the  office  upon 
the  ground  that  these  twenty-five  votes  cast  for  the  appellant, 
after  7  o'clock  in  the  evening  were  illegal  votes  and  sliould  not 
have  been  received  or  counted,  because  they  were  cast  without 
the  hours  prescribed  by  the  Constitution  of  the  State. 

The  circuit  court  sustained  the  appellee's  contention  and 
awarded  the  certificate  of  election  to  him. 

From  that  judgment  the  appellant  has  appealed  to  this  court. 

This  court  has  held  time  and  again,  and  recently  in  the  case 
of  Anderson  v.  Winfrey  from  Christian  county  (9  Ky.  Law  Rep., 
181),  that  where  the  election  has  l)een  held  within  the  hours 
fixed  by  the  Constitution  of  the  State,  and  at  the  place  desig- 
nated t)y  law,  mere  irregularities  in  appointing  tiie  officers  of 
the  electiun  or  mere  irregularities  in  the  proceedings  of  the 
officers  of  the  election  will  not  vitiate  the  poll,  nor  will  such 
irregularities  be  permitted  to  disfranchise  for  the  time  being  a 
legal  voter  voting  at  such  an  electon,  unless  sucli  irregularities 
affect  the  real  merits  of  the  case. 

This  court  has  announced  the  foregoing  doctrine  upon  the  ground 
that  the  appointment  of  the  officers  of  the  election  and  the  man- 
ner of  their  conducting  it  are  regulated  by  statute,  and  in 
order  that  the  legal  voter  may  be  protected  and  not  be  disfran- 
chised for  the  t  me  being  by  mere  irregularities  in  the  appoint- 
ment of  the  election  ol!ic(  rs.  or  mere  irregularities  in  the  pro- 
ceedings of  the  election  officers,  the  statute  authorizing  their 
appointment  and  prescribing  the  manner  in  which  they  shall 
conduct  the  eh  ction  must  be  construed  to  be  directory 'merely 
and  not  mandatory,  unless  such  irregulaiities  really  affect  the 
merits  of  the  case,  in  which  case  the  statute  must  be  construed 
to  be  mandatory. 

But  the  question    presented   in  this  case  is  altogether  different. 

Here  we  are  called  upon  to  deal  with  a  constitutional  question, 
for  section  16  of  article  8  of  the  present  Constitution  of  this  State 
provides: 

'*A11  elections  by  the  people  shall  be  held  between  6  o'clock  in 
the  morning  and  7  o'clock  in  the  evenins:. " 

By  the  term  directory  it  is  meant  that  the  statute  gives  direc- 
tions which  ought  to  be  followed,  but  the  power  given  is  not  sa 
limited  by  the  directions  that  it  can  not  be  exercised  without 
following' the  directions  given.  In  other  words,  if  the  directions 
given  by  the  statute  to  accomiilish  a  given  end  are  violated,  but 
the  given  end  is,  in  fact,  accomplisht  d  without  affecting  the 
real  merits  of  the  case,  then  the  statute  is  to  be  regarded  as 
dir(>ctory  merely. 

Should  this  rule  of  construction  be  applied  to  the  Constitution 
of  the  State?    We  think  not. 

The  Constitution  of  the  Satte  was  adopted  by  the  people  of  the 
State  as  the  fundamental  law  of  the  State.  *  This  fundamental 
law  was  designed  by  the  people  adopting  it  to  be  restrictive  upoa 
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the  powers  of  the  several  departments  of  government  created  by 
\t.  It  was  intended  by  the  people  that  all  departments  of  the 
•State  government  should  shape  their  conduct  by  this  funda- 
mental law.  Its  every  section  was  doubtless  regarded  by  the 
people  adopting  it  as  of  vital  importance  and  worthy  to  become 
»  part  and  parcel  of  a  constitutional  form  of  government,  by 
which  the  governors  as  well  as  the  governed  were  to  be  gov- 
erned. Its  every  mandate  was  intended  to  be  paramount  author- 
ity to  all  persons  holding  official  trusts  in  whatever  department 
of  government,  and  to  the  sovereign  people  themselves.  No  mere 
unessential  matters  were  intended  to  be  engrafted  in  it,  but  each 
section  and  each  article  were  solemnly  weighed  and  considered 
and  found  to  be  essential  to  the  form  of  constitutional  govern- 
ment adopted.  Wherever  the  language  used  is  prohibitory  it  was 
intended  to  be  a  positive  and  unequivocal  negation.  Wherever 
the  language  contains  a  grant  of  power  it  was  intended  as  a  man- 
•date.  Whenever  the  language  gives  a  direction  as  to  the  man- 
ner of  exercising  a  power  it  was  intended  that  the  power  should 
be  exercised  in  the  manner  directed,  and  in  no  other  msinner.  It 
is  an  instrument  of  words  granting  powers,  restraining  powers, 
and  reserving  rights.  These  words  are  fundamental  words, 
meaning  the  thing  itself.  They  breathe  no  spirit  except  the 
spirit  to  be  found  in  them.  To  say  that  these  words  are  direc- 
tory merely  is  to  license  a  violation  of  tlie  instrument  every  day 
and  every  hour.  To  preserve  the  instrument  inviolate  we'must 
regard  its  words,  except  when  expressly  permissive,  as  manda- 
tory, as  breathing  the  spirit  of  command. 

The  section  under  consideration  uses  the  word  **shall.''  It  is 
mandatory,  and  excludes  tlie  right  to  hold  the  election  earlier 
than  6  o'clock  in  the  morning  and  later  tiian  7  o'clock  in  the 
evening.  If  the  language  was  construed  as  directory  merely  the 
election  might  not  only  be  continued  until  9  or  10  o^clock  at 
niglit,  but  all  next  day  and  the  day  after,  and  on  and  on,  unless 
the  courts,  in  the  exercise  of  a  discretion,  sliould  limit  it,  and 
thus  make  a  constitutional  provision  in  disregard  of  the  one 
made  by  the  people  for  the  government  of  elections. 

For  these  reasons  it  is  clear  that  the  votes  cast  after  7  o'clock 
in  the  evening  for  the  appellant  were  illegal,  and  that  the  circuit 
•court  did  right  in  excluding  them. 

Section  8,  article  7,  chapter  88  of  the  (teneral  Statutes  provides: 

''Where  another  than  the  person  returned  shall  b(*  found  to 
liave  received  the  highest  number  of  legal  votes  given,  such 
other  shall  be  adjudged  to  be  the  person  elected  and  entitled  to 
the  office." 

Deducting  the  twenty-flve  illegal  votes  from  the  number  of 
votes  that  the  appellant  received  in  the  county,  the  appellee  re- 
ceived the  majority  of  the  legal  votes  cast,  ana  according  to  the 
section  of  the  statute  supra  he  was  elected  and  entitled  to  the 
office. 

The  judgment  of  the  lower  court  is  affirmed. 


THACKER  V.  BOOTH,  DULANEY  &  CO. 

(Filed  January  24,  1888— Not  to  be  reported.) 

1.  In  f\n  action  upon  an  assigned  note,  one  of  the  defenses  was,  that  there 
'Was  no  consideration  for  the  assignment,  and  that  the  plaintiffs  were,  In 
tact,  not  the  owners  of  the  note.  The  assignor  was  luade  a  party  to  the 
motion   and  answered,  admitting  that  the  note   belonged  to  the  plaintiffa. 
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Held— That  the  plaintiffs  can  inaiDtaln  the  action,  as  it  is  not  material  tc^ 
the  defendants  whether  or  not  there  was  any  oonsideration  for  the  assign^ 
ment. 

2.  Vendor  and  vendee— Possessory  title—In  an  aotlon  by  a  vendor  to  en- 
force a  contract  for  the  sale  of  land,  the  defense  that  the  vendor  can  nolt 
make  a  good  title  is  not  sustained,  as  the  possession  of  the  vendor  and  those- 
through  whom  he  claims,  for  more  than  forty  years,  has  invested  him  with, 
a  good  title. 

8.  Vendor's  lien— Alteration  of  note— Equity  will  not  allow  one  to  hol^ 
the  land  of  another  and  not  pay  for  it:  therefore,  where  a  vendor  has  not 
oonveyed,  he  has  an  equitable  lien  for  the  purchase  money  until  it  is  paid» 
without  any  express  agreement  to  that  effect. 

•  The  insertion,  in  a  note  for  purchase  money,  of  the  words,  "Hen  to  hold 
until  paid  in  full,"  was  not  a  material  alteration,  and  did  not  affect  th» 
payor's  liability. 

4.  A  mere  intention  to  use  or  occupy  as  homestead  in  the  future,  land 
which  has  never  been  so  used,  will  not  avail  to  exempt  it  from  the  owners" 
debts. 

In  an  action  to  enforce  a  mortgage  in  which  the  wife  of  the  mortgagor  did 
not  unite,  the  allegation  by  the  defendant  that  at  the  time  the  mortgage- 
was  executed  he  was  preparing  to  build  a  house  upon  the  land  to  he  used  aa 
a  home  for  himself  and  family,  does  not  entitle  him  to  a  homestead. 

6.  A  homestead  is  not  exempt  as  against  a  debt  created  before  the  improve- 
ments were  made,  although  the  note  evidencing  the  debt  was  not  executed 
until  after  the  erection  of  the  improvements. 

Josiah  Harris  for  appellant. 

T.  J.  Watkins  for  appellees. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  l-y  Judj?e  Holt. 

The  appellees,  Booth,  Diilaney  &  Co.,  brought  this  action 
against  the  appellant,  ThacUer,  seeking  the  sale  of  a  town  lot  to 
pay  two  claims  held  by  them,  one  being  a  purchase  money  note, 
executed  to  one  Glenn  by  the  appellant  for  the  lot,  and  which 
the  appellees  claimed  had  been  assigned  to  them,  and  the  other 
being  for  the  price  of  material  purchased  by  (he  appellant  of  the 
appellees  to  build  a  dwelling  house  thereon  for  himself  and  fam- 
ily, and  to  secure  the  payment  of  which  he  had,  some  time  sub- 
sequent to  the  purchase  of  the  lumber,  executed  a  mortgage  ta 
the  appellees  upon  the  lot,  his  wife  not  uniting:  in  it. 

Several  defenses  were  presented.  Those  relating  to  the  pur- 
chase money  note  were:  First,  that  there  was  no  consideration 
for  the  assignment  of  it  to  the  appellees,  and  that  they  in  fact 
were  not  the  owners  of  it;  second,  that  Glenn  had  no  title  to  the 
lot,  and  that  the  deed  tendered  by  him  and  the  title  papers  of 
those  through  whom  he  claimed  did  not  cover  it;  third,  that  it 
was  not  binding  upon  the  appellant,  because,  after  its  execution 
and  delivery  by  him  and  without  his  knowledge,  it  had  been 
altered  by  inserting  in  the  body  of  it  the  words:  **Said  Glenn'a 
lien  to  hold  until  paid  in  full.'' 

The  enforcement  of  the  mortgage  given  to  secure  the  other 
claim  was  resisted  only  upon  the  ground  the  wife  had  not  united 
in  it,  and  that  the  lot  was  exempt  as  a  homestead. 

The  vendor,  Glenn,  was  not  only  a  party  to  the  suit,  but  he 
answered,  admitting  that  the  note  belonged  to  the  appellees. 
This  estopped  him  from  thereafter  asserting  any  right  to  it,  and 
the  appellant  was  fully  protected  as  against  him  in  paying  it  ta 
the  appellees.  It  could  make  no  difference  to  the  appellant 
whether  the  appellees  had  paid  Glenn  anything  or  not  for  it. 
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The  appellant  knew  he  owed  it,  and  Glenn  admitted,  upon  th& 
record,  that  it  was  the  property  of  the  appellees. 

It  is  shown  that  the  lot,  as  a  part  of  a  large  tract  of  land,  had 
been  in  the  actual  possession  of  those  through  whom  Glenn  de- 
rived title  for  more  than  forty  years. 

Title  papers  are  in  evidence  showing  a  title  of  record  for  nearly- 
twenty  years  before  the  institution  of  this  suit. 

A  commissioner,  under  a  decretal  sale,  conveye«l  it  to  one  An- 
derson in  1866.  He  conveyed  it  by  a  general  warranty  deed  to 
one  Martin  in  1874,  and  Martin  to  Glenn  by  a  like  deed  in  1882. 
There  is  not  even  a  suggestion  that  any. one,  save  those  through 
whcm  the  title  has  been  derived  as  indicated,  has  ever,  at  any^ 
time,  or  is  now  setting  up  any  claim  to.  the  lot  or  any  of  it,  or 
has  ever  been  in  possession  of  it. 

The  possession  of  Glenn  and  those  through  whom  he  claims: 
has  evidently  invested  him  with  a  good  title. 

It  was  useless  to  insert  the  words  **said  Glenn's  lien  to  hold, 
until  paid  in  full"  in  the  note.  He  did  not  convey  <o  Thacker, 
and,  therefore,  the  law  created  an  equitable  lien  upon  the  land 
for  the  purchase  money  until  it  was  paid,  without  any  express 
agreement  to  that  affect. 

A  lien  existed  in  the  nature  of  a  trust,  because  equity  will  not 
allow  one  to  hold  the  land  of  another  and  not  pay  for  it.  To  do 
so  would  be  in  violation  of  good  conscience  and  every  rule  of 
right. 

Our  General  Statutes  have  made  an  exception  to  this  rule  for 
the  bona  flde  creditors  and  purchasers  where  the  vendor  has  con- 
veyed and  failed  to  res€»rve  a  lien  in  the  statutory  mode. 

The  legal  title  was  left  in  Glenn,  and  the  law  would  not  compel 
him  to  transfer  it  to  his  vendee  without  payment  for  the  land. 
(Lusk  V.  Hopper,  &c.,  8  Bush,  179;  Bradley  v.  Curtis,  &c.,  71> 
Ky„  827.) 

Admitting,  however,  that   this   alleged   change   or   addition  to 
the  note  was  material,  yet,  whether  it  was   in  fact  made  or  not, 
was  put  in  issur.     The  burden  of  showing  it  was  on   the  appel- 
lant.    He  testifies  alHrmatively,  while  Glenn  negatives  his  state- 
ment with    equal   emphasis.     This   defense,    if   sufficient,    must, 
therefore,  be  regarded  as  not  sustained  hy  the  testimony. 

The  pleadings  of  the  appellant  fail  to  aver  that  when  the  note 
for  the  lumber  and  the  mortgage  to  secure  it  were  given,  he  was. 
with  his  family  occupying  the  lot  as  a  homestead.  They  merely 
set  up  an  intention  to'do  so. 

The  answer  says: 

**He  bought  the  lot  for  a  home,  intending  at  the  time  to  build 
a  residence  tliereon  for  occupancy  of  himself  and  family,  and  at 
the  date  of  said  mortgage  had  made  and  was  making  preparations- 
to  build  for  himself  and  family  a  home,  and  he  had  no  other 
home  or  place  of  residence  at  the  time  and  owne.l  no  other  home; 
that  he  was  married  at  the  time  of  said  pretended  execution  of 
said  mortgage,  and  had  a  family  living  with  him  in  this  Com- 
monwealth.'' 

This  is  all  the  appellant  pleaded  upon  this  subject. 

A  mere  intention  to  use  or  occupy  land  in  futuro  as  a  home- 
stead, and  which  has  never  been  so  used,  will  not  avail  to 
exempt  it  as  such  to  the  debtor.  (Fant  v.  Talbott,  81  Ky.,  23; 
Hansford  v.  Holdam,  14  Bush,  210.) 

It  is  true  that  the  appellant,  when  introduced  as  a  witness, 
says  that  he  was  occupying  the  lot  as  a  home  with  his  family 
when  the  note  and  mortgage  were  executed.  There  is,  however^ 
no  pleading  by  him  to  make  this  evidence  available. 
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If,  however,  we  are  mistaken  in  this,  yet  it  is  ahsolutelj''  cer- 
tain that  when  the  debts  for  which  they  were  given  was  first 
created  he  was  not  doing  so.  The  lot  was  then  vacant.  The  sole 
consideration  of  the  debt  was  material  furnished  by  tlie  appel- 
lees to  build  a  house  and  home  upon  it.  The  note  and  mortgage 
subsequently  given  were  merely  evidences  of  the  previously  exist- 
ing liability.  It  was  created  before  the  improvements  were  made. 

As  againyt  this  debt,  by  the  express  provision  of  the  homestead 
law,  the  apf)ellee  was  not  entitled  to  a  homestead.  (Chapter  38, 
article  13,  section  16  of  General  Statutes.) 

It  was  not  necessary,  therefore,  tliat  the  wife  should  unite  in 
the  mortgage. 

Judgment  affirmed. 


ADER,  &c.  V.  CITY  OF  NEWPORT. 
(Filed  January  26,  1888— Not  to  be  reported.) 

1.  Constitutional  law— Selection  of  city  officers— The  lej?islature  has  no 
power  to  provide  for  the  selection  of  ollicers  fur  towns  and  cities  in  any  other 
mode  than  by  "election,"  bv  which  is  meant  a  selection  by  qualified  vnier8 
at  the  polls.  And  where  it  is  manifest  that  olflcers  wer<»  intended  to  he,  and 
are,  in  fact,  officers  of  a  city  merely,  the  fact  that  the  district  in  whic:»  they 
«re  to  exercise  their  functions  extends  in  name  beyond  the  corporate  limit's 
of  the  city,  does  not  pjive  the  Irgislature  the  power  to  provide  for  their  selec- 
tion by  appointment. 

2.  Same— Selection  of  "district"  olficers— In  order  to  brinjr  an  offirer 
within  the  meaning  of  the  provision  of  the  Constitution  which  authorizes 
the  legislature  lo  provide  for  the  selection  of  district  officers  by  appointnient. 
it  is  not  necessary  that  the  district  in  which  the  ollicer  is  to  act  should 
correspond  in  its  hcmndary  exactly  with  a  justice's  district  or  an  election 
precinct.  The  legislature  may  create  other  districts  of  boundaries  different 
from  those  of  election  precincts  and  justices'  districts. 

53.  Same -Police  and  fire  district— A  town  or  city  and  contiguous  territory 
may  be  formed  Into  a  "police  and  fire  district,"  whereby,  in  consideration 
of  paying  a  fair  share  of  taxes  to  support  the  police  and  fire  deixiriments, 
the  owners  of  property  within  the  district  obtain  needed  protection  and  ben- 
efit from  them:  and  while  the  taxes  upon  the  ix*rsons  within  the  corporate 
limits  of  the  city  and  those  without  need  not  be  precisely  at  the  same  rate, 
the  iieneflts  not  being  of  the  same  degree,  it  is  necessary  to  the  validity  of 
an  act  creating  such  a  district  thni,  t'y  its  own  t<»rms.  it  should  be  operative 
in  every  part  of  the  district,  and  that  its  benefits  to  no  portion  of  it  should 
depend  on  a  contingency. 

An  act  entitled  "An  act  to  create  the  Newport  Fire  and  Police  District  in 
Campbell  County,  and  to  provide  for  the  government  thereof,"  provided  that 
the  territory  therein  descrit>ed,  which  extends  beyond  the  corporate  limits  of 
the  city,  shall  constitute  the  Newport  police  and  Are  district,  and  that  the 
judge  of  the  county  court  shall  appoint  three  commissioners,  who  shall  have 
full  control  of  the  police  and  Are  departmi-nts  of  the  city,  the  board  of  coun- 
oilmen  of  the  city  to  designate  the  number  of  men  to  be  employed  in  each  of 
said  departments  and  provide  for  paying  them  and  the  oommissiouprs.  It  la 
further  provided  that  the  portion  of  the  territory  without  the  limits  of  the 
<5ity  may  "arrange"  with  the  commissioners  for  police  and  flre  protection 
for  its  benefit  upon  the  petition  of  the  owners  of  the  majority  of  the  assessed 
value  of  property  within  said  territory,  the  county  judge  to  levy  a  tax  to 
oarry  out  "such  arrangement."  Held— That  the  act  is  in  conflict  with  sec- 
tion 6  of  article  6  of  the  State  Constitution,  and  is,  therefore,  invalid. 
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4.  Same— Title  of  act— There  is  do  part  of  the  act  which  has  not  a  direct 
tJonnectloD  with  the  subject  expressed  in  the  title,  and  it  is,  therefore,  not 
In  conflict  with  section  87  of  article  2  of  the  Constitution. 

O'Hara  &  Bryan  and  Wm.  Lindsay  for  appellants. 

C.  J.  Helm  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  city  of  Newport  instituted  this  action  for  an  injunction, 
Nvhich  was  granted,  enjoining  the  defendants,  Ader,  Cottingham 
nnd  McCracken,  from  interfering  with  the  property  belonging  to 
the  officers  and  men  employed  in  the  police  and  fire  departments 
t)f  the  plaintiff,  and  from  appointing  officers  or  men  for  either  of 
paid  departments,  and  judgment  having  been  rendered  overruling 
the  motion  to  dissolve  the  injunction  upon  tlie  fnce  of  ihe  peti- 
tion and  affidavit  of  the  plaintiff,  and  perpetuating  it,  the  defend- 
ants proscute  this  appeal. 

The  appellants  claim  the  right  to  control  and  manage,  as  com- 
missioners, the  polic(>  and  fire  departments  of  said  city  in  virtue 
of  an  act  of  the  (leneral  Assembly,  entitled  **An  act  to' create  the 
Newport  fire  and  police  district  in  Campbell  county,  and  to  pro- 
vide for  the  government  thereof,"  approved  February  27,  IS86, 
and  an  amendment  made  tliereto  April  28,  1886. 

And  whether  they  cnn  le^^ally  exercise  sucli  power  depends  upon 
the  validity  of  the  act. 

By  section  I  it  is  provided  that  the  territory  tlierein  described, 
which  extends  beyonrl  tlie  corporate  limits  oftlie  city,  shall  con- 
stitute the  Newport  police  and  fire  district. 

Section  2  as  amended  provides  "that  the  judge  of  the  Campbell 
County  Court  shall  appoint  three  commissioners,  residents  and 
property  holders  of  the  district,  to  be  known  as  the  'commis- 
sioners'of  the  Newport  police  and  fire  district, '  who,  having 
given  bond  and  taken  the  oath  of  office,  shall  have  full  control 
of  the  police  and  fire  departments  as  they  now  exist  in  the  city 
of  Newport,  and  all  buildings,  apparatus',  looks  and  othtr  prop- 
erty belonging  thereto,  and  they  are  fully  empowered  to  make 
such  rules  and  regulations  as  they  my  deem  prudent  and  wi^e  for 
the  government  thereof." 

Section  3  provides  that  the  board  of  coiincilmen  of  said  city 
may  designate  the  numl)er  of  men  to  be  (employed  in  each  of  said 
departments,  and  provide  for  paying  them  and  the  commission- 
ers, and  that  the  appointment  and  removal  of  policemen  and  fire- 
men shall  be  under  the  exclusive  control  of  said   commissioners. 

Section  4  is  as  follows:  "That  portion  of  the  territory  within 
said  district  not  included  in  the  corporate  limits  of  the  city  of 
Newport,  may  arrange  with  said  board  of  commissioners*  for 
special  police  and  fire  protection  for  its  benefit  upon  the  petition 
of  the  owners  of  the  majority  of  the  assessed  value  of  the  taxable 
property  within  said  territory.  To  carry  out  such  arrangement 
the  county  judge  of  Campbell  county  shall,  on  the  request  of  the 
commissioner,  levy  such  an  ad  valorem  tax  upon  the  taxable 
property  of  the  territory  as  the  commissioners  shall  require,  not 
exceeding  twenty-five  cents  on  each  $!()()  worth  of  taxable  prop- 
erty. Said  tax  shall  be  certified  to  and  collected  by  the  sheriff 
of  Campbell  cownty,  and  paid  out  upon  the  orders  of  said  com- 
missioners. The  sheriff  shall  be  accountable  for  the  collection 
and  disbursement  of  all  such   taxes  upon   his  county  levy  bond; 
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but  so  long  as  no  arrangement  is  made  between  said  commis* 
sioners  and  said  suburban  district,  no  responsibility  shall  attach 
to  said  city  for  any  failure  of  police  or  Are  protection  therein.'' 

By  section  7  so  much  of  the  charter  of  the  city  of  Newport  as 
in  conflict  with  the  act  is  repealed. 

It  do?s  not  seem  to  us  the  act  is  in  conflict  with  section  87» 
article  3  of  the  Constitution,  for  there  is  no  part  of  it  which  has 
not  a  direct  connection  with  the  subject  expressed  in  tiie  title. 

The  parts  of  the  Constitution  relating  to  the  main  inquiry  in 
the  case  are  sections  6  and  10,  article  6. 

Section  6  is  as  follows:  "Officers  for  towns  and  cities  shall  be 
elected  for  such  terms  and  in  such  manner  and  with  such  quali- 
fications as  may  be  prescribed  by  law." 

Section  10:  **The  General  Assembly  may  provide  for  the  elec- 
tion, for  a  term  not  exceeding  four  years,  of  such  other  county 
or  district  ministerial  and  executive  officers  as  shall  from  time 
to  time  be  necessary  and  proper.'' 

Whatever  may  have  been  the  reason  for  the  discrimination 
made,  the  language  of  the  Constitution  makes  it  unquestionable 
that  while  power  is  given  by  section  10  to  the  General  Assembly 
to  provide  for  either  the  appointment  or  election  of  county  and 
district  ministerial  and  executive  officers,  other  than  those  in 
preceding  sections  mentioned,  officers  for  towns  and  cities  can 
not,  without  violating  section  6  be  chosen  in  any  other  mode 
than  by  election.  And  by  the  term  election  thus  used  is,  as  held 
in  Speed  v.  Crawford,  3  Met.,  207,  meant  a  selection  of  officers  by 
qualifled  voters  at  the  polls.  It  has,  in  the  same  case,  been  also 
decided  that  police  commissioners,  such  as  authorized  by  the 
act  under  consideration,  are  officers  in  the  meaning  of  that  sec- 
tion. 

It  is,  therefore,  manifest  that  if  the  said  board  of  commission- 
ers are  intended  to  be,  and  in  fact  are,  officers  of  the  city  of 
Newport  merely,  and  their  autliority  and  duties  confined 
within  its  corporate  limits,  they  can  not  be  constitutionally 
chosen  in  any  other  mode  than  by  an  election  of  the  qualifled 
voters  thereof. 

In  the  case  of  Police  Commissioners  v.  City  of  Louisville,  3 
Bush,  507,  it  was  held  that  the  legislature  had  the  power  to  cre- 
ate a  police  district  co-extensive  with  the  county  of  Jeiferson, 
including  the  city  of  Louisville,  and  to  provide,  uiider  section  10, 
for  the  selection,  either  by  appointment  or  election,  of  a  board 
of  police  commissioners,  to  act  within  and  for  such  district. 

If  an  entire  county  may  be  created  a  police  district,  we  do  not 
see  why  a  town  or  city  and  contiguous  territory  may  not  be 
formed  into  one  for  Ihe  same  and  the  additional  purpose  of  main- 
taining a  fire  department. 

But  it  is  argued  that  such  a  district  is  not  a  division  of  terri- 
tory known  to  the  Constitution  or  contemplated  by  section  10. 

By  section  5,  article  2,  the  (reneral  Assembly  is'reqnired  to  lay 
off  each  county  into  convenient  election  precincts,  and  by  sec- 
tion 34.  article" 4,  it  is  provided  each  county  shall  be  laid  off  into 
districts,  in  each  of  which  two  justices  of  the  peace  and  aeon- 
stable  are  to  be  elected. 

But  there  is  nothing  in  the  language  of  section  10,  which  in 
express  terms  or  by  implication  prohibits  the  creation  by  the 
General  Assembly  of  other  districts  or  boundaries  different  from 
those  of  election  precincts  and  justices'  districts,  which  them- 
selves are  not  intended  to  be  in  every  case  identical. 

On  the  contrary,  as  it  was  certainly  contemplated  that  the 
*' other  district  officers"  mentioned  in  that  section  would  possess 
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functions  and  have  to  perform  duties  of  more  or  less  importance, 
but  different  from  those  of  either  Justices  of  the  peace  or  con« 
stables,  it  would  be  absurd  to  conclude  they  were  intended  in 
every  case  to  act  within  or  to  the  extent  of  tne  precise  limits  of 
a  justice^s  district  or  election  precinct. 

Territorial  divisions  of  counties  for  various  purposes,  some- 
times of  greater  and  sometimes  of  less  than  a  justice's  district, 
have  been  created  by  the  General  Assembly  sincn  the  adoption 
of  the  Constitution,  the  validity  of  which  have  been  expressly 
recognized  by  this  court. 

To  say  that  every  district  created  by  statute,  without  regard 
to  the  object  or  necessity  requiring?  it,  should  correspond  exactly 
in  its  boundary  with  a  justice's  district,  it  seems  to  us  would  be 
without  reason. 

While,  as  often  held  by  this  courts  lands  used  for  agricultural 
purposes  exclusively,  though  adjacent  to  a  town  or  city,  can  not, 
against  the  consent  of  the  owners,  be  included  in  and  subjected 
to  all  the  burdens  of  municipal  government,  it  would  be  neither 
unjust  nor  oppressive  to  include  such  owners  within  a  fire  and 
police  district,  whereby,  in  consideration  of  paying  a  fair  share 
of  taxes  to  support  the  department,  they  obtain  needed  protec- 
tion and  benefit  from  them. 

But  it  seems  to  us  the  act  in  question  does  not  have  the  effect 
to  create  a  district  within  which  there  is  secured  to  those  resid- 
ing beyond  the  corporate  limits  of  the  city  of  Newport  the  ben- 
efit and  protection  of  the  police  and  fire  departments.  On  the 
contrary,  while  the  district  in  name  is  extended  beyond,  the 
practical  operation  of  the  statute  and  the  benefits  of  it  are  con- 
fined within,  the  corporate  limits  of  the  city  of  Newport. 

By  section  4  of  the  act  it  is  provided:  **That  portion  of  the  ter- 
ritory within  said  district,  not  included  in  the  corporate  limits  of 
the  city  of  Newport,  may  arrange  with  said  board  of  commis- 
sioners for  special  police  and  fire  protection  for  its  benefit  upon 
the  petition  of  the  owners  of  tlie  majority  of  the  assessed  value 
of  the  taxable  property  withJn  such  territory.'' 

It  thus  appears  that  whether  those  residing  without  tlie  city 
limits  shall  or  shall  not  have  any  benefit  or  protection  from  the 
fire  and  police  departments,  depends  not  upon  their  will,  but 
upon  their  ability  to  "arrange"  with  the  commissioners,  who 
may  or  may  not  consent  to  make  the  arrangement. 

They  have  not,  in  virtue  of  the  act,  any  interest  in  the  appar- 
atus or  property  connected  with  the  departments  as  they  now 
exist  in  the  city  of  Newport,  but  provision  must  be  made  there- 
for by  the  commissioners.  Nor  are  the  same  firemen  or  police- 
men required  to  act  in  common  throughout  the  district. 

There  is  an  entire  lack  of  identity  of  interest  between  those 
within  and  those  beyond  the  city  limits.  There  is  in  fact  to  he 
two  distinct  and  independent  systems  for  conducting,  supporting 
and  using  the  fire  and  police  departments,  even  if  that  part  of 
the  district  without  the  city  limits  gets  any  benefit  at  all. 

While  the  taxes  upon  the  two  classes  of  persons  need  not  be 
precisely  of  the  same  rate,  as  the  benefits  are  not  of  the  same 
degree,  we  think  it  necessary  to  the  validity  of  such  an  act  that 
by  its  own  terms  it  should  be  operative  in  every  part  of  the  dis- 
trict, and  that  its  benefits  to  no  portion  of  it  should  depend  on  a 
contingenc.y. 

For  the  reasons  indicated  the  judgment  is  affirmed. 
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STEWART  V.  TROUTMAN'S  ADM'R. 

(Filed  January  26,  1888— Not  to  be  reported.) 

Gonstruotion  of  judgment  as  to  iDt<ere8t— In  an  action  by  a  vendor  to  re- 
-cover the  value  of  two  interest- bearing  county  bonds  which  the  vendee  agreed 
to  give  him  as  part  consideration  for  the  land  and  to  enforce  a  lien  upon  the 
land  therefor,  the  plaintiff  alleged  the  value  of  the  bonds  to  be  $1,000  each. 
"The  defendant  admitted  that  the  two  bonds  were  worth,  at  the  institution 
of  the  action,  $1.500— and  that  they  had  collected  the  coupons  amounting  to 
"$70  on  the  1st  of  January.  1869.  The  court  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  11,600,  "no  interest  to  be  collected  thereon,"  and  also 
Interest  on  13,000  from  April  1,  185H,  and  $70,  amount  of  coupons  collected, 
with  interest  thereon.  Held— That  the  plaintiff  was  entitled  to  interest  on 
$2,000  to  the  date  of  the  judgment,  as  the  defendant  had  been  collecting  in- 
terest on  that  amount,  and  from  the  dat«i  of  the  judgment  he  was  entitled 
to  interest  on  $1,500,  the  value  of  the  bonds.  The  words,  "no  interest  to  be 
collected  thereon"  referred  to  past  interest  and  not  to  future  intei-est. 

James  S.  Pirtle,  A.  E.  Willson  and  Hargis  &  Eastin  for  ap- 
pellant. 

J.  P.  Hob.son  and  W.  ().  Harrjs  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Ju.^tice  Pryor. 

Troutman  sold  to  Samuels,  Mullholland,  Jacob  and  Florence  a 
tract  of  land  in  Hardin  county,  for  which  they  agreed  togi\e 
him  three  Hardin  county  bonds  for  $1,0(X)  each  and  a  small  sum 
in  addition,  to  be  i)aid  in  merchandise.  One  of  the  bonds  and 
the  merchandise  were  received  by  the  vendor,  but  the  two  re- 
maining? bonds  were  not  delivered  or  paid. 

Troutman  instituted  an  action  against  his  vendees,  alleging 
the  nonpayment  of  tlie  bonds  and  their  value  to  be  $1.(X)0  each, 
and  sought  to  enforce  a  lien  on  tlie  land.  A  judgment  was  ren- 
tlered  in  tl)e  case  and  its  proper  interpretation  is  tlie  question 
involved  in  the  present  controversy.  It  was  admitted  by  the 
answer  of  the  defendants  tlint  the  two  bonds  were  worth,  at  th.^ 
institution  of  the  action,  $1.5(K);  that  they  had  collected  the 
coupons  for  interest  on  the  bonds,  amounting  to  $70,  on  the  1st  of 
January,  1859.     The  bonds  were  bearing  interest. 

These  facts  being  conceded,  the  court  adjudged  'Mhat  Trout- 
man recover  of  the  defendants  the  sum  of  $1,5<M),  no  interest  to 
be  collected  thereon.  Also  interest  on  $2,(X)0  from  the  1st  day  of 
April,  1859,  at  the  rate  of  fi  per  cent,  per  year.  Also  $70,  amount 
x>f  coupons  collected,  with  inlerest  from  the  1st  of  January,  1859, 
being  uncollected.  The  remainder  of  the  sum  claimed  by  plain- 
tiff and  the  question  as  to  the  liability  of  the  land  mentioned  in 
the  pleadings,  is  reserved  tor  further  adjudication.''  That  the 
judgment  is  awkwardly  drawn,  and  in  the  absence  of  averments 
in  the  petition  that  are  admitted  by  the  defendants,  its  language 
would  be  so  aml)iguous  as  to  render  its  iTieaning  doubtful.  In 
the  light,  however,  of  the  pleadings  there  is  but  little  doubt  as 
to  the' meaning  of  the  court  below.  The  doubt  arises  from  that 
part  of  the  judgment  as  to  the  interest  on  tlie  sum  of  $2,000,  the 
face  value  of  tlie  bonds.  The  judgment  was  rendered  on  the  12th 
t)f  December,  18f55.  The  bonds  were  worth,  as  the  plaintiff 
alleged,  $2,000,  when    the   contract   was   made.      The   del'endants 
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Bay,  $1,500.  The  plaintiff  was  then  entitled  to  a  ju(lp:menfc  for 
$1,500,  with  interest  on  the  confession  made  by  the  defendant, 
still  the  court  may  have  refused  to  allo\A'  a«y  interest,  and  his 
judgment  being  erroneous  could  only  be  reviewed  by  this  court. 
It  is  urged  that  the  court  did  adjudge  in  plain  language  a  re^ 
covery  for  the  $1,500,  no  interest  to  be  collected  thereon,  and, 
therefore,  that  part  of  the  judgment  needs  no  explanation  and  is 
susceptible  of  hut  one  meaning.  It  is  plain,  however,  that  the 
court  rendering  the  judgment  intended  to  allow  the  plaintiif  in- 
terest. The  defendants  had  collected  $70  of  the  interest.  They 
\A'ere  interest-hearijig  bonds,  and  as  defendants  had  agreed  to 
deliver  theirs,  and  were  contesting  their  nature,  and  yet  collect- 
ing the  interest,  they  were  required  to  pay  interest  on  tlie  $2,000 
instead  of  the  $l,o(H),  and  when  this  interest  on  the  $2,000  ceased 
to  exist  as  a  claim  by  the  plaintiff  is  the  real  question  involved. 
Was  the  plaintiff  entitled  to  collect  it  until  the  judgment  was 
rendered  and  no  longer,  or  was  he  entitled  to  collect  it  until  the 
$1,500  was  paid,  or  did  interest  stop  on  the  whole  demand  when 
the  judgment  of  December,  1K:5,  was  entered?  What  was  the 
judgment?  The  judgment  was  for  the  value  of  the  bonds,  no  in- 
terest to  be  collected  thereon,  and  for  interest  on  $2,0(X)  up  to  the 
date  of  the  judgment.  No  interest  was  given  on  the  value  from 
the  time  the  bond  should  have  been  delivered,  but  in  lieu  tiiereof 
interest  was  given  on  the  $2,000,  making  the  judgment  for  the 
principal,  $1,500,  and  for  tlie  interest,  $804.  So  $2,no4  was  the 
judgment  on  tlie  12(h  of  December,  1H65. 

The  c;)urt  in  effect  said  to  tlie  defendant,  "the  plaintiff  is  en- 
titled to  more  interest  than  that  already  accrued  on  $1,500  of  the 
face  value  of  the  two  bonds."  Hp  should  have  the  interest  these 
bonds  are  bearing  and  that  is  being  collected  by  the  dofendaiits 
on  the  $2,0(M),  their  entire  face  value  from  April,  lh50,  to  this 
judgment,  and  such  is  its  proper  meaning.  The  words  in  tho 
judgment,  no  interest  to  be  collected  thercMUi,  had  no  reference  to 
future  interest,  but  that  to  which  the  plaint'ilT  was  already  en- 
titled. The  calculation  made  while  this  case  was  pending  in  the 
Superior  Court  and  mado  part  of  its  judgment  is  the  correct  one. 

The  balance  due  the  plaintiff  after  deduc^ting  the  credils  as  of 
the  27tii  of  January,  IS73,  is  $2,185.74,  and  $12.15  cost.  For  this 
plaintiff  should  have  a  judgment. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


KINNEY,  &c.  V.  KINNEY'S  EX'OR,  &c. 

(Filed  January  28,  1888.) 

1.  A  devise  to  a  ohucrh,  "to  be  applied  to  foreijrn  nilssioiiF,"  is  within  the 
BcnpH  of  our  statute  permittinir  devlsrs  to  cbarltnblp  uses,  jiiul  in  valid. 

The  provision  of  the  statute  that  no  church  shall  hv  capable  of  holding  the 
title  to  exceeding  fifty  acres  of  land,  dof  .<uot  apply  to  a  devise  which  n'erely 
gives  the  property  to  the  nhuroh  in  trust,  to  1^  applied  by  it  to  a  charitable 
purpose,  the  restriction  in  the  statute  being  intended  to  prevent  a  church 
from  taking  or  holding  for  its  own  use  more  than  fifty  acres  of  land. 

2.  Such  a  devise  is  not  void  for  in/i'finlteness  or  vagueness,  as  the  lan- 
guage used  by  the  testator  indicates  dt  finitely  the  purpose  to  which  he  de^ 
sired  his  bounty  to  be  applied. 
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Gilberfc  &  Reed  and  B.  P.  Quarles  for  appellants. 
W.  W.  Robertson  for  appellees. 
Appeal  from  Marshall  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

Benjamin  Kinney  died  testate  in  1886,  being  then  the  owner  of 
one  hundred  acres  of  land. 

His  will  provides: 

**I  do  will  and  bequeath  to  the  Methodist  Episcopal  Church, 
South,  to  be  applied  to  foreign  missions,  all  of  my  property,  real 
and  personal,  after  the  paj'ment  of  my  Just  debts  *  »  ♦  for 
their  use  and  benefit  exclusively.'-  He  was  never  married,  and 
his  collateral  kindred  are  his  heirs  at  law.  They  now  claim  that 
the  devise  lapsed  and  became  inoperative  as  to  the  land,  and 
that  they  are,  therefore,  entitled  to  it.  This  claim  is  based  upon 
the  fact  that  our  statute  relating  to  charitable  uses  forbids  a 
church  from  taking  or  holding  the  title  to  over  fifty  acres  of 
land,  and  its  construction  is,  therefore,  involved.  The  statute, 
43  Elizabeth,  chapter  4  (1  M.  and  B.,  page  308),  and  which  is 
emphatically  known  as  the  one  relating  to  chnritable  uses,  rec- 
ognized and  permitted  the  holding  of  estate  without  limit  by  and 
for  cortain  charities  therein  named,  among  which  were  churches. 
Tt  was  pro  tan  to  a  repeal  of  the  mortmain  acts,  and  because  of 
its  general  character  this  court  held  that  under  the  rule  adopting 
as  a  i^art  of  our  law  all  English  statutes  of  a  general  nature 
enacted  prior  to  4th  James  I,  became  a  part  of  our  law.  It  was 
held  to  bo  in  force  in  this  State  in  18.34  in  the  case  of  Gass  & 
Banta  v.  Wilhite,  &e.,  2  Dana,  170,  and  so  remained  until  the 
adoption  of  the  Revised  Statutes  in  1852,  as  will  appear  by  a  ref- 
erence to  the  cases  of  Moore's  Heirs  v.  Moore's  Devisees,  4  DauH, 
354,  and  Attorney  (General  v.  Wallace's  Devisees,  7  B.  M.,  611, 
both  of  which  were  decided  prior  to  the  last  named  date. 

By  virtue  of  it  such  devises  in  charity  as  were  embraced  by  it 
were  held  valid  in  this  State  without  regard  to  their  extent. 

Actuated,  doubtless,  by  a  belief  that  public  policy  required  a 
limit  to  this  boundless  right  of  acquisition  by  religious  socie- 
ties, tlie  Revised  Statutes,  page  177,  repealed  this  law,  and  by 
section  1  of  chapter  14  provided  that  all  devises  for  the  benefit 
of  certain  charities  therein  named,  among  which  are  churches, 
should  be  valid,  save  as  '* hereinafter  restricted,"  and  as  a  sort 
of  mortmain  act,  section  3  of  the  same  chapter  provides: 

*'No  church  or  society  of  Christians  shall  be  capable  of  tak- 
ing or  holding  the  title,  legal  or  eouitahle,  to  exceeding  fifty 
acres  of  ground,  but  may  acuuire  and  hold  that  quantity  for  the 
purpose  of  erecting  thereon  houses  of  public  worship,  public  in 
struction,  a  parsonage,  a  graveyard,  and  a  horse  pound." 

The  present  (4eneral  Statutes  contain  in  substance  the  same 
provisions,     ((teneral  Statutes,  chapter  13.) 

It  is  evident  that  tlie  purpose  of  the  statute  was  to  prevent  the 
accumulation  in  the  hands  of  the  churches  of  large  landed  estates. 

It  was  dictated  by  the  same  idea  as  to  public  policy  w^hlch 
prompted  the  English  mortmain  act  of  9th  George  II. 

Such  a  result  would  not  only  tend  to  cripple  the  progress  and 
industry  of  the  country  without  furthering  the  cause  of  Christ- 
ianity, but  would  furnish  a  means  and  be  likley  to  create  a  dis- 
position upon  the  part  of  the  church  to  meddle  and  interfere  in 
matters  of  State. 
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Looking,  then,  to  the  purpose  of  the  statutory  restriction,  it  is 
evident  that  the  devise  now  in  question  is  not  embraced  by  It 
either  in  spirit  or  letter.  It  merely  gives  the  property  to  the 
church  in  trust,  to  be  applied  by  it  to  a  charitable  purpose.  The 
restriction  in  the  statute  above  cited  was  intended  to  prevent  a 
church  from  taking  or  holding  for  its  own  use  more  than  fifty 
acres  of  land. 

This  devise  for  charity  is  within  the  scope  of  our  statute  per- 
mitting such  uses. 

Section  1  of  chapter  18  of  the  General  Statutes,  which  author- 
izes them,  subject  to  the  restriction  already  named,  says: 

"All  grants,  conveyances,  devises  *    ♦    ♦of  any  lands  ♦    ♦    ♦ 
for  the  relief  or  benefit  of  the  aged  or  impotent  and  poor  people, 
*    *-  ♦    churches,    »    *    »   or  for  any  other  charitable  or  humane 
purpose,  shall  be  valid.'' 

The  objection  that  the  devise  is  so  vague  that  the  intention  of 
the  testator  can  not  be  executed  is  not  well  taken.  The  trustee 
is  named  in  the  will,  and  the  language  used  by  the  testator  indi- 
cates definitely  the  purpose  to  w^hich  he  desired  his  bounty  to  be 
applied. 

So  far  have  the  English  courts  gone  in  favoring  charities  that 
where  it  is  evident  a  testator  intends  one  by  devise,  but  leaves 
the  object  to  the  selection  of  a  trustee,  who  dies  without  making 
it,  they  will  lay  hold  of  it  and  administer  it  under  a  scheme. 
(Mills  V.  Farmer,  1  Merivale,  65.) 

Or,  if  the  specified  objects  cease  to  exist,  they  will  remodel  the 
charity  and  it  will  not  be  allowed  to  fail,  if  it  be  apparent  that 
charity  was  intended,  although  the  particular  mode  pointed  out 
may  be  impossible  of  execution.  (2  Story's  Equitv,  sections  1170 
and  1181.) 

It  is  true  that  the  doctrine  of  cy  pres,  as  broadly  administered 
by  the  English  courts,  has  been  rejected  in  this  State,  but  if  it 
were  equally  in  force  here  there  would  be  no  need  of  resort  to 
it  in  this  instance,  because  the  donor  has  definitely  fixed  the 
purpose  to  which  his  charity  is  to  be  applied,  and  while  this 
court  hMs  seen  fit  not  to  aid  charities  to  the  extent  of  making  or 
changing  a  will,  and  his  refused  to  go  so  far  as  to  apply  the  tes- 
tator's bounty  to  an  object  never  contemplated  by  him  and  to 
which  he  probably  would  not  have  contributed,  yet,  because 
they  are  blessings  in  which  all  are  more  or  less  interested,  they 
are  looked  upon  with  peculiar  favor  by  our  courts. 

They  will  not  be  allowed  to  fail  for  want  of  a  trustee,  and  if 
their  object,  as  intended  by  the  donor,  be  ascertainable  and  con- 
sistent with  law  and  public  policy,  they  will  be  upheld. 

Judfcj-ment  affirmed. 


HOLBROOK  V.  HEAD. 
(Filed  January  28,  1888— Not  to  be  reported.) 

1.  The  person  named  in  a  will  as  executor  is  entitle  to  qualify,  provided 
the  sureties  offered  by  bim  are  suffloient,  unless  by  idason  of  his  mental 
oonditioD  or  some  legal  disability  he  is  inoapacitated  to  act  as  executor. 

2.  Appeals  to  circuit  court— While  appeals  from  orders  of  the  county  court 
permitting  or  refusing  to  permit  a  person  to  qualify  as  executor  are  tried  de 
novo  in  the  circuit  court,  that  court  should  be  careful  not  to  disturb  the 
action  of  the  county  court  if  the  evidence  shows  a  proper  exercise  of  judicial 
discretion  by  that  tribunal. 
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E.  E.  Settle  for  appellant. 

A.  Diivall  for  appellee. 

Appeal  from  Owen  Circuit  Court.     . 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  will  of  Jeseph  F.  Williams  was  admitted  to  probate  in  the 
Owen  County  Court,  and  the  appellee,  J.  A.  Head,  was  nomi- 
nated as  executor. 

The  record  sliows  that  at  the  time  of  probate  Head,  with  hia 
sureties,  offered  to  qualify  and  execute  the  bond  required  bylaw. 
His  rijjht  to  qualify  was  denied,  and  tlie  appellant  appointed 
administrator  with  tho  will  annexed,  Tl)e  record  in  the  county 
court,  as  well  as  that  in  tlie  c  ircuit  C(»urt,  is  silent  as  to  the 
reasons  refusing  the  right  of  the  executor  to  qualify.  An  appeal 
was  prosecuted  i)y  the  appellee  to  the  circuit  court  from  the 
order  by  which  the  right  to  qualify  was  denied,  and  the  circuit 
court,  by  its  mandate,  reversed  the  order  of  tlie  county  court, 
with  directions  to  that  court  to  permit  the  appellee  to  qualify  as 
the  executor. 

There  is  no  bill  of  evidence  found  in  tliis  record  from  either 
court,  and  nothing  in  tiie  record  of  the  county  court  showing  that 
uny  evidence  was  offered  or  any  reason  assitrned  for  disregarding' 
the  wishes  of  tlie  testator.  The  case  on  the  appeal  would  b»». 
triefl  de  novo  even  if  there  was  a  bill  of  evidence,  still  the  circuit 
court  would  1)6  careful  not  to  disturb  the  action  of  the  county 
court  if  the  evidence  showed  a  proper  exercise  of  judicial  discre- 
tion by  that  tribunal.  The  court  will  presume,  as  this  record 
stands,  that  no  evidence  was  heard  in  either  court,  and,  there- 
fore, the  judgment  of  the  circuit  court  must  be  altirmed. 

The  testator  confided  the  custody  and  control  of  his  property  to 
the  one  nominated  as  his  executor  by  his  last  will,  and  the  person 
named  as  such  is  entitled  to  qualify,  unbss  by  reason  of  his 
mental  condition  or  some  legal  disability  be  is  prevented  from 
acting  as  executor. 

Jt  is  the  testator  that  appoints  his  extuHitor,  and  the  question 
as  to  his  peculiar  fitness  for  such  a  i)osition  or  his  want  of  al)il- 
ity  to  manage  the  estate,  because  of  bistailure  in  his  own  finan- 
cial affairs,  can  not  be  addressed  to  the  diseretion  of  the  county 
judge  when  asked  to  permit  him  to  fiualify.  If  the  court  has 
jurisdiction  of  the  subject  matter,  and  bis  sureties  offered  are 
solvent  so  as  to  secure  the  estate  going  into  the  hands  of  the 
fiduciary,  the  court  should  permit  him  in  qualify. 

Thereis  nothing  to  i)revent  the  county  judge  frcnn  inquiring: 
into  the  condition  of  his  sureties  offered,  either  on  the  original 
application  to  qualify  or  under  the  mandate  fiom  the  circuit 
court,  and  if  the  sureties  are  not  such  when  offered  as  will  ren- 
der the  estate  secure,  to  reject  the  application.  (Berry  v.  Ham- 
ilton,  12  B.  Monroe,  191.) 

This  judgment  must,  therefore,  be  affirmed. 


JONES'  HEIRS,  &C.  v.  SPRADLING,  &c. 

(Filed  January  28,  1888— Not  to  ])e  reported.) 

1.  Bills  of  exceptions— IdentiflcatioD  of  depositions— Where  depositions rnad 
upon  the  trial  of  an  ordinary  action  are  identified  by  the  bill  of  exceptions 
and  referred  to  by  the  judpre  in  the  bill  as  copied  in  a  transcript  of  the  record 
used  upon  a  former  appeal,  nothing  more  is  required  to  make  them  a  part  of 
the  record,  the  old  record  being  placed  with  the  new. 
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8.  In  this  action  of  ejectment  the  only  question  between  the  parties  l)einff 
the  location  of  the  boundary  line  between  their  lands,  and  a  possession  ana 
claim  of  title  being  shown  by  the  plaintiffs  to  have  been  in  tnem  and  their 
vendors  for  a  great  many  years— long  enough  to  have  vested  in  them  a  per- 
fect title— they  were  entitled  to  recover,  there  being  no  conflicting  testimony. 
It  was,  therefore,  error  to  order  a  nonsuit. 

Wm.  J.  Hendrick  for  appellants. 

J.  H.  Power  and  E.  W.  Hines  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  case  was  heretofore  in  this  court  and  was  transferred  to- 
the  equity  side  of  the  docket  by  the  court  below,  the  parties 
being  allowed  to  take  proof  by  depositions,  but  the  case  to  be 
tried,  as  the  first  judgment  recited,  as  a  common  law  action. 
The  judgment  was  reversed,  and  the  case  is  now  here  for  the 
second  time.  It  is  objected  that  the  bill  of  evidence  is  not  com- 
plete, as  the  depositions  read  to  the  jury  on  the  last  trial  are  not 
embodied  in  tiie  hill  of  evidence,  but  referred  to  in  the  bill  as 
already  in  tliis  court  and  constituting  a  part  of  tiie  record  on  the 
former  trial.  If  already  copied  and  in  this  court  as  a  part  of  the 
original  record,  there  was  no  necessity  for  inserting  another  copy 
in  the  last  bill  of  evidence.  The  depositions  read  are  identified 
by  the  bill,  and  are  copied  in  full  in  the  old  record.  It  is  so 
certified  by  the  judge  who  signed  the  bill,  and  not  by  the  clerk. 
This  is  all" that  should  be  or  is  required.  It  is  not  necessary  to 
again  copy  that  part  of  the  record  already  here. 

As. said  in  the  former  opinion,  the  question  between  the  parties 
was  the  location  of  the  boundary  line  between  their  lands,  but 
as  no  proof  was  introduced  by  the  defendant  and  a  nonsuit 
ordered,  the  question  presented  is:  Should  the  case  have  gone  to 
the  jury?  A  possession  and  claim  of  title  was  shown  by  the 
plaintiffs  to  have  been  in  them  and  th(*ir  vendors  for  a  great 
many  years— long  enough  to  have  vested  in  them  a  perfect  title 
—and  with  no  conflicting  testimony,  the  plaintiff  was  entitled  to 
recover.     The  case  should  have  gone  to  the  jury. 

Judgment  is  reversed  and  cause  remanded,  with  directions  to 
award  a  new  trial,  and  for  proceedings  consistent  with  this 
opinion. 


WHITE'S  TRUSTEE  v.  WHITE,  &c. 
(Filed  January  28,  1888.) 

1.  Contingent  remainders- A  conveyance  to  A  for  life  and  at  her  death  to 
B  should  she  survive  A,  and  upon  the  death  of  both  A  and  B,  *'to  vest  in 
fee  simple"  in  the  children  of  B  "then  living  and  the  representatives  of 
such  as  may  lie  dead,"  creates  a  contingent  remainder  in  the  children  of  B. 

2.  Same— Under  our  statute  a  contingent  remainder  in  land  passes  by 
deed,  and  may  be  sold  under  decree  of  court. 

J.  A.  Sullivan  for  appellant. 

C.  F.  &  A.  R.  Burnam  for  appellees. 

Appeal  from  Madison  Common  Pleas  Court. 

March  15,  1888—3 
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Opinion  of  tlie  court  by  Judge  Bennett. 

K.  J.  White,  Jr.,  made  a  deed  of  assignment  to  the  appellant 
for  the  equal  benefit  of  his  oreditors. 

The  only  property  claimed  by  R.  J.  White,  outside  of  that  ex- 
empt from  sale  under  execution,  was  one-fifth  remainder  interest 
in  a  tract  of  land  containing  two  hundred  acres. 

The  appellant,  as  assignee  of  R.  J.  White,  instituted  suit  in  the 
Madison  Court  of  Common  Pleas  for  the  purpose  of  having  said 
one-fifth  remainder  interest  sold. 

The  chancellor,  upon  the  iiearing,  dismissed  the  appellant^s 
petition  upon  the  ground  that  the  interest  of  K.  J.  White  in  said 
land  was  that  of  a  contingent  remainder,  and,  therefore,  as  the 
life  tenant  was  still  alive  could  not  be  sold. 

The  habendum  of  the  deed  under  which  B.  J.  White  claims  is 
as  follows: 

**To  the  grantee,  Elizabeth  Taylor,  for  and  during  her  natural 
life,  with  all  the  rents  and  profits  thereof  to  be  held  and  enjoyed 
by  her,  and  at  her  death  to  the  grantee,  Lucv  Ann  White,  should 
she  survive  Elizabeth,  for  and  during  her  life,  free  from  all  con- 
trol or  liability  of  every  kind  of  her  husband,  except  the  right  to 
a  home  with  the  family  during  his  life,  which  is  secured  to  said 
J.  B.  White,  Jr.,  and  at  the  death  of  both  of  said  grantees,  Eliza- 
beth Taylor  and  Lucy  Ann  White,  to  vest  in  fee  simple  in  the 
children  of  Lucy  Ann  White  then  living,  and  the  representatives 
of  such  as  may  be  dead,  in  equal  parts.*' 

R.  J.  White,  Jr.,  is  one  of  five  living  children  of  Lucy  Ann 
White. 

The  words  *'to  vest  in  fee  simple  in  the  children  of  Lucy  Ann 
White  then  living,"  refer  to  such  of  her  children  as  may  belivlng 
at  the  time  of  her  death.  This  is  made  manifest  by  the  succeed- 
ing clause,  wihch  provides  that  the  representatives  of  such  of 
the  children  as  may  be  dead  shall  take  in  equal  parts. 

Accordingly,  the  children  take  no  interest  in  the  land  until 
after  the  death  of  their  mother,  Lucy  Ann  White. 

The  distinction  between  a  vested  and  contingent  remainder  is 
that  in  the  former  the  interest  must  vest  immediately,  but  the 
right  to  the  enjoyment  of  the  property  is  made  to  depend  on 
some  future  event.  In  the  latter  the  interest  does  not  vest  Im- 
mediately, but  is  ma(te  to  depend  upon  some  uncertain  future 
event. 

Here  no  interest  in  the  land  vests  in  the  children  of  Lucy  Ann 
White  except  such  as  may  be  living  at  the  time  of  her  death. 
It  is  clear,  therefore,  that  R.  J.  White's  interest  in  said  land  is 
that  of  a  contingent  remainder. 

It  is  contended  that  by  the  comman  law  a  contingent  remainder 
could  not  be  sold  by  a  decree  of  court,  for  the  reason  that  the 
decree  could  operate  on  the  title  only,  and  as  no  title  passed  to 
the  contingent  remainderman  until  the  happening  of  the  contin- 
gency there  could  be  no  sale  in  the  interim  by  a  decree  of  court. 

But  section  6,  article  1,  chapter  63  of  the  General  Statutes  pro- 
vides: *'Any  interest  in,  or  claim  to,  real  estate  may  be  disposed 
of  by  deed  or  will  in  writing." 

This  provision  clearly  embraces  a  contingent  remainder  inter- 
est in  land,  and  as  R.  J.  White  conveyed  the  same  by  deed  for 
the  equal  benefit  of  his  creditors,  the  chancellor  should  have 
ordered  the  sale  of  said  interest. 

The  judgment  is  revered,  and  cause  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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FORMAN  V.  COMMONWEALTH, 

(Filed  January  28,  1888.) 

1.  Reversible  eroiqrs— The  deoUion  of  the  lower  oourt  upon  a  challenge  to 
the  panel  of  the  jury  is  npt  suUeot  to  revision  upon  appeal. 

d.  Summoning  jury— Where  tha  oourt  has  failed  to  appoint  commissioners 
to  select  jurymen,  as  required  by.  the  statute,  It  may  order  the  sheriff  to 
summon  a  Jury  of  a  prox>er  number  for  the  succeeding  term. 

8.  Same— ^here  the  court,  for  cause,  appoints  a  person  other  than  a  sheriff 
to  summon,  a  jury,  the  person  thus  designated  has  the  power  to  appoint  an 
assistant  when  the  court  may,  \i\  its  discretion,  deem  it  necessary:  and  even 
if  the  defendant  in  a  criminal  prosecution  has  the  right  to  object  to  the  per- 
son designated  by  the  court  or  to  his  assistant,  the  unsupported  a^davit  of 
the  defendant  should  not  be  regai'ded  by  this  oourt  as  sufficient  evidence 
that  the  lower  oouct  erred  in  overruling  such  an  objection. 

4.  Instructions— While  the  jury  should  never  be  instructed  that  they  "are 
the  sole  judges  of  the  evidence  and  credibilitv  of  the  witnesses,"  such  an  in- 
struction given  in  this  case  was  not  prejudicial  to  the  defendant,  as  it  could 
not  reasonably  have  been  regarded  by  the  jury  as  an  invidious  reference  to 
the  defendant's  witnesses. 

Wood  dc  Day  and  W."  P.  Thome  for  appellant. 

H.  L.  Stone  and  P.  W.  Hardin  for  appellee. 

Appeal  from  Montgomery  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  the  second  appeal  from  the  judgment  convicting  the  de- 
fendant of  manslaughter,  and  as  the  facts  which  were  substan- 
tially recited  in  the  opinion  of  this  court  in  March,  1886,  do  not 
materially  differ  from  those  shown  by  the  record  before  us,  a  de- 
tailed sta.tement  of  them  i^  unnecessary,  especially  as  the  legal 
questions  now  presented  may  be  determined  without. 

The  first  ground  relied  on  for  reversal  is  the  action  of  the  lower 
court  in  overruling  the  challenge  to  the  panel  of  the  jury,  and  in 
connection  therewith  is  an  objection  to  the  manner  in  which, 
and  the  ofiBoer  by  whom,  after  the  list  of  standing  jurors  was 
exhausted,  persons  were  summoned  to  complete  the  jury. 

It  appears  that  the  court  failed,  at  the  previous   term,  to  ap- 

foint  the  commissioners  to  select  jurymen  as  required  by  article 
,  chapter  62,  General  Statutes,  but  instead,  on  the  last  day  of 
tbi^t  term,  as  provided  by  section  11  may  be  done,  made  an  order 
for  the  sheriff  to  summon  a  petit  jury  of  the  proper  number  for 
the  succeeding  term,  which  he  did. 

So  even  if  the  ruling  of  the  court  upon  the  challenge  by  the 
defendant  was  subject  to  revision  by  this  court,  we  see  no  error 
or  irregularity  in  it.  But  it  is  provided  by  section  281,  Criminal 
Code,  that  '*the  decision  of  the  court  upon  challenges  to  the 
pADel,  and,  for  cause,  upon  the  motion  to  set  aside  an  indictment, 
and  upon  motions  for  a  neAv  trial,  shall  not  be  subject  to  excep- 
tion.'^ And  as  heretofore  held  by  this  court  errors  not  subject  to 
exception  in  the  lower  court  can  not  be  considered  or  made 
grounds  for  reversal  in  the  Court  of  Appeals,  it  follows,  and  has 
been  expressly  decided,  that  the  decision  upon  a  challenge  to 
the  panel  is  not  subject  to  revision,  but  is  final.  (Terrell  v.  Com- 
monwealth, 18  Bush,  248;  Kennedy  v.  Commonwealth,  14  Bush, 

After  the  regular  panel  of  the  jury  was  exhausted,  only  two 
jurors  being  selected,  the  defendant  filed  an  affidavit  that  the 
sheriff  would  not  fairly  and  impartially  summons  jurymen,  Q^nd 
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thereupon  the  court  appointed,  by  consent  of  the  parties,  Howell 
to'  summons  the  required  jury,  and  he,  with  the  consent  of  the 
«ourt,  appointed  Mason  as  h|s  assistant.  But  to  the  appointment 
of  the  latter  defendant  objected  upon  the  ground,  supported  by 
his  afUdavit,  that  he,  Mason,  was  biased  against  him,  and  would 
not  summon  impartial  men  to  act-as  jurors. 

The  court,'  hO;^eVer,  overruled  the  objection,  and  both  Howell 
and  Mason  toqk  th^  oath  required  in  such  case,  and  summoned 
the  jury  by  whom  ijhfe  defendant  was  tried. 

Section  198,  Cfimirial , tUD^ttj^  provides:  *'The  court  may,  for 
sufficient  cause,  designate  fiatfire  other  officer  or  person  than  the 
sheriff  to  sufrtmon  petit  jufor^,  the  officer  or  person  designated 
being  first  duly  sworn  in  open  court  to  discharge  the  duty  faith- 
fully and  impartially." 

As  the  officer  or  persoi>  thus  designated  becomes  invested  with 
the  same  authority,  and  has  the  same  duty  to  perform  in  respect 
to  summoning  jurors  as  pertain  to  the  sheriff  and  his  deputies, 
he,  in  our  opinion,  has  implied  power  to  appoint  an  assistant 
when  the  court  may,  in  its  discretion,  deem  it  necessary.  And 
we  do  not  understand  counsel  for  appellant  to  object  upon  the 
ground  Howell  had  no  power  to  appoint  an  assistant,  the  court 
authorizing  it,  but  simply  because  the  person  appointed  would 
not  impartially-  and  fairly  discharge  the  dut^^  imposed  on  him. 

The  Criminal  Code  does  not  expressly  give  to  the  defendant  In 
a  criminal  prosecution  the  right  to  object  to  the  i^erson  desig- 
nated to  suminon'a  pfetit  jury  in  place  of  the*^sheriff,  the  selec- 
tion of  such  person  by  the  court  being  deemed  a  guaranty  of  his 
honesty  and  fitness,  and  certainly  the  unsupported  affidavit  of 
the  defendant  should  not  be  regarded  by  this  court  as  sufficient 
evidence  of  error  in  that  respect  on  the  part  of  the  lower  court; 
for  if,  by  the  mere  objection  of  the  defendant,  the  appointment 
or  designation  of  a  person  deemed  by  the  court  fit  may  be  set 
aside,  the  summoning  of  the  jury  could  be  indefinitely  postponed. 

In  this  case  Mason  filed  an  affidavit  denying  he  was  biased  or 
prejudiced  against  the  defendant,  and  there  is  no  evidence 
whatever  that  the  jury  actually  summoned  was  not  qualified  and 
impartial,  or  anything  in  the  record  showing  the  defendant  was 
prejudiced  by  the  action  of  either  Mason  or  Howell. 

One  of  the  questions  of  fact  in  this  case  was  whether  Cravens, 
the  deceased,  had  a  pistol  at  the  time  appellant,  acting  as  deputy 
marshal,  attempted  to  search  and  arrest  him,  and  when  he  was 
killed,  and  upon  that  question,  which  has  a. material  bearing 
upon  the  case,  the  evidence  is  conflicting. 

The  defendant  offered  to  prove  on  the  trial  by  W.  H.  Fbrman 
that  he,  the  witness,  got  from  one  Dillard  Tapp  the  number  of  a 
pistol  claimed  by  him,  Tapp,  which  corresponded  with  the  num- 
ber of  the  one  delivered  by  the  defendant  to  the  officer  to  whom 
he  surrendered  after  shooting  decease,  and  which  he  testified  be 
took  from  his  person. 

That  evidence  is  so  obviously  hearsay  and,  fncomn'^tent  that 
there  can  be  no  question  of  the  correctness  o^  the  iiclioiriof  the 
lower  court  is  sustaining  the  objection  made  to '.it.    l!l  " 

The  remaining  grouna  relied  on  for  reversferis^hd  following 
instruction: 

**The  jury  are  the  sole  judges  of  the  evidefube' ttiid  creclibility  of 
the  witnesses,  and  may  take  into  consideration  all  the  facts  and 
circumstances  permitted  to  gO  to  them  in  evidence,  and  give 
such  weight  to  the  testimony  of  each  witness  as  they  deem  the 
same  entitled  to.'' 
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That  instruction  embodies  the  law,  but  ought  never  to  be  given, 
because  it  is  to  be  presumed  every  person,  who  has  Intelligence 
enough  to  act  as  a  juryman,  understands,  without  instruction, 
that  they  are  the  sole  judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  the  evidence. 

It  does  not,  however,  follow  that  giving  ^uch  an  instruction  is 
necessarily  an  error  to  the  prejudice  of  the  substantial  rights  of 
the  defendan^  and  as  said  in  the  case  of  Barnett  v.  Common- 
wealth, 8  Ky.  Law  Rep.,  448,  cited  by  counsel,  this  court  had 
never,  previous  to  that  case,  with  one  exception,  reversed  a 
judgment  for  that  error  alone. 

The  objection  to  such  an  instruction  is,  that  in  some  cases  it 
might  be  construed  by  the  jury  as  an  intimation,  or  expression 
of  an  opinion  of  the  court,,  that  certain  witnesses  in  behalf  of  the 
accused  are  not  entilted  to  credence.  And  whenever  the  circum- 
stances are  such  as  to  authorize  this  court  to  believe  that  such 
has  been  the  effect  upon  the  minds  of  the  jury  in  any  given  case, 
We  ought  to  reverse  the  judgment. 

But  the  Instruction  in  this  case  can  not,  we  think,  be  regarded 
BS  an  invidious  reference  to  the  witnesses  on  behalf  of  the  ac- 
•cused,  and  could  not  have  been  reasonably  so  regarded  by  the 
jury,  for  the  witnesses  introduced  were  numerous,  the  testimony 
was  very  conflicting  and  contradictory,  and  the  jury  could  not, 
It  seems  to  us,  have  considered  the  instruction  directed  by  the 
tjourt  more  against  those  testifying  for  the  defendant  than  the 
others,  and  if  not  the  rights  of  the  accused  were  not  prejudiced 
thereby. 

The  action  of  the  court  in  overruling  the  motion  for  a  new  trial 
is  not,  under  the  Criminal  Code,  subject  to  revision  by  this  court, 
Biid  can  not  be  considered. 

"We  perceive  no  error  of  law  occurring  at  the  trial  of  this  case 

f prejudicial  to  the   substantial  rights   of   the  appellant,  and    the 
udgment  is  affirmed. 


CHEATHAM,  Ac.  v.  WHITMAN. 
(Filed  January  31,  1888.) 

1.  Service  of  summons  on  iDfants— If  any  presumption  would  arise  as 
«fi(aiiist  an  infant  Id  a  case  where  the  officer  merely  returns  the  summons  as 
^'executed'*  that  it  was  done  properly,  such  a  presumption  is  certainly  re- 
butted when  the  return  shows  in  addition  how  the  process  was  executed, 
and  that  it  was  not  executed  as  required  by  law. 

9.  Same— Under  the  old  Code  a  summons  against  an  infant  under  fourteen 
years  of  age  was  required  to  be  served  both  upon  the  infant  and  upon  his 
father  or  guardian,  If  any. 

'8.  Same— When  a  summons  against  infants  is  required  to  be  served  upon 
tbeir  father,  and  the  father  is  also  a  defendant  to  the  action,  a  service  upon 
the  father  as  defendant,  of  a  single  copy  of  the  summons  in  which  the  in- 
fants.are  named  with  him  as  defendants,  is  sufficient,  without  deliveriug  to 
him  a  second  copy  as  their  father. 

4.  A  judgment  which  is  erroneous  merely  can  not  he  questiboed  collater- 
ally. 

H,  F.  Turner  and  B.  H.  Cunningham  for  appellants. 

Montgomery  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Holt. 

The  riglit  of  the  appellants  to  recover  the  land  in  contest  tum^ 
upon  the  question   whether  the  Judgment  against  them   in  tb» 
Faulkner  suit  was  void.    If  erroneous  merely  it  can  not  be  ques^  ' 
tioned  collaterally. 

If  the  court  had  not  acquired  jurisdiction  then  it  uras  void. 

Briefly  stated,  the  facts  are  as  follows:  In  1861  W.  W.  Cheatham 
in  consideration  of  love  and  affection,  conveyed  the  land  to  his 
wife,  Mary  F.  Cheatham,  for  the  benefit  of  his  children.  He 
was.  then  indebted  to  Faulkner,  who,  in  1867,  assailed  the  con- 
veyance by  suit  as  voluntary.  The  grantor,  the  grantee  and  their 
three  children  were  named  as  defendants  in  the  petition,  as  well 
as  two  creditors,  one  of  whom  was  named  Pitts.  Two  of  the 
children  are  now  appellants  in  this  action,  and  the  other  tw<^ 
appellants  are  the  heirs  of  the  third  child,  who  is  deceased. 

It  appeared  from  the  petition  that  all  three  of  the  childen  were 
then  infants.  A  summons  issued  upon  it  in  which  they,  as  well 
as  W.  W.  Cheatham  »nd  his  wife  and  the  defendant  creditors^ 
were  all  named  and  ordered  to  be  summoned  as  defendants.  The 
record  of  that  suit  does  not  show  whether  the  infants  were  then 
over  or  under  fourteen  years  of  age.  The  petition  in  this  action 
avers,  however,  that  the^  were  then  under  that  age,  and  as  it 
went  oft  on  demurrer,  this  statement  must  be  regarded  as  an 
admitted  fact  upon  this  appeal. 

This  return  was  made  and  properly  signed  upon  the  summons: 

** Executed  on  all  other  defendants  except  Carroll  Pitts  by 
delivering  them  true  copies  of  the  within." 

A  guardian  ad  litem  was  subsequently  appointed  for  the  in^ 
fant  defendants,  and  an  answer  in  the  usual  form  filed  by  him. 
A  decree  of  sale  was  entered  in  December,  1867.  It  does  not 
appear  when  It  was  executed,  but  Faulkner  became  the  purchaser 
at  the  sale,  and  in  1^9  conveyed  it  to  the  appellee's  father,  who 
thereafter  devised  it  to  the  appellee.  So  far  as  disclosed  by  the 
record,  not  only  the  latter  bat  also  his  father  acquired  the  land 
bona  fide,  and  without  any  notice  even  of  any  claim  by  the  ap- 
pellants. 

Mrs.  Cheatham  having  died  in  1868  the  appellants,  in  1886,  or 
nearly  twenty  years  after  the  sale,  brought  this  suit  to  recover  it» 
upon  the  ground  that  the  Cheatham  children  were  not  before  the 
court  in  the  Faulkner  suit,  and  that  for  want  of  jurisdiction  tl^ 
decree  was  void. 

Section  55  of  the  Civil  Code  of  1851  (then  in  force),  provided: 
"The  defense  of  an  infant  must  be  by  his  regular  guardian,  or 
by  a  guardian  appointed  to  defend  for  him.'"  ♦  ♦  *  Sectiooi. 
56,  after  requiring  that  the  guardian  ad  litem  should  be  ap- 
pointed by  the  court  or  the  judge  thereof  (an  amendment  of  Feb- 
ruary 9.  1858,  authorized  it  to  be  done  bv  the  clerk  in  vac»tlon)« 
says:  *'The  appointment  can  not  be  made  until  after  service  of  the 
summons  in  the  action,  as  directed  in  this  Code." 

This  direction  was  found  in  section  81 :  ' 

*' Where  the  defendant  is  an  infant,  under  the  ase  of  fourteeoi 
years,  the  service  must  be  upon  him  and  upon  his  father  or  guar- 
dian, or,  if  neither  of  these  can  be  found,  then  upon  his  mother^ 
or  any  other  white  person  having  the  care  or  control  of  the  in- 
fant, or  with  whom  he  lives.  Where  the  infant  is  over  fourteen 
years  of  age,  service  on  him  shall  be  sufficient." 

Section  52  of  the  present  Code  does  not  require  any  servfe^ 
upon  the  infant,  if  he  be  under  fourteen.    In  suish  a  oaeeit  mvst 
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« 
.be  served  upon  the  father.    If  none,  then  on  the  guardian.    If 
none,  then  on  the  mother,  and  if  he  has  no  mother  living  then 
upon  the  person  in  charge  of  him. 

But  the  old  Code  in  such  a  case  required  service  both  upon  the 
Infant  and  his  father  or  guardian,  if  either  of  the  latter  could  be 
^ound. 

As  the  record  of  the  Faulkner  suit  does  not  show  the  age  of 
the  infants,  but  for  the  averment  as  to  it  in  the  petition  in  this 
motion,  we  would,  upon  the  authority  of  Webber,  Ac.  v  Webber, 
Ac,  1  Met.,  18,  presume  that  the  officer  executing  the  process  did 
his  duty,  and  that  the  service  was  sufHcient. 

The  demurrer  to  the  petition  admits,  however,  that  they  were 
not  then  fourteen  years  old,  and  the  return  shows  that  the  sum- 
mons was  executed  by  delivering  to  them  a  copy. 

If  any  presumption  would  arise  as  against  an  infant  in  a  case 
where  the  officer  merely  returns  the  summons  as**executed"  that 
it  was  done  properly,  yet  it  certainly  rebutted  when  the  returns 
shows,  in  addition,  how  it  was  done,  and  that  it  was  not  exe- 
cuted as  required  by  law.  (Case,  Davidge,  &c.  v.  Colston,  1  Met.r 
145;  Beverly,  Ac.  v.  Perkins,  1  Duvall,  251.) 

Here  the  officers  return  shows  that  the  service  was  merely  by 
delivering  a  copv  to  each  of  the  defendants. 

Infants  are  peculiarly  under  the  care  of  the  chancellor  as  his 
wards.  For  this  reason,  prior  to  the  adoption  of  our  Code,  it 
was  held  that  an  actual  notification  to  an  infant  of  the  pendency 
of  a  suit  was  not  necessary  to  the  jurisdiction  of  the  court.  A 
decree  without  such  service  was,  therefore,  not  void  as  to  the 
Infant,  if  a  guardian  ad*  litem  was  appointed  and  defended  for 
him.  It  was,  in  such  a  case,  merely  erroneous.  The  security  of 
the  infant  was  regarded  as  under  the  aegs  of  the  court.  (Bank  of 
TJ.  S.  V.  Cochran,  9  Dana,  397;  Benningfield  v.  Reed,  &c.,  8  B.  M., 
102. ) 

The  law  making  power,  however,  with  the  view  doubtless  of 
affording  greater  security  to  the  rights  of  the  infant,  provided,  in 
the  Code  of  1851,  that^  the  infant  should  be  summoned,  and  if 
under  fourteen,  that  service  should  also  be  had  upon  either  his 
father  or  guardian,  if  any. 

Undoubtedlj'  the  object  of  this  provision  was  to  bring  notice  to 
one  who  would  naturally  feel  enough  Interest  in  the  infant  to  see 
that  his  rights  were  protected.  The  purpose  of  a  summons  is  to 
give  notice. 

In  the  case  now  in  hand  the  father  of  the  infants,  it  is  true, 
was  a  party  to  the  suit,  and  the  return  on  the  summons  does  not 
show  tnat  it  was  served  on  him  as  the  father  of  the  infant  de- 
fendants. It  was  executed  on  him  as  a  party  to  the  suit.  But 
considering  the  reason  for  the  rule  furnished  by  the  Code,  why 
was  this  not  sufficient  as  to  the  infants?  They,  together  with  the 
father,  were  named  in  the  copy  of  the  summons  that  was  de- 
livered to  him  as  defendants.  He  was  thereby  notified  that  they 
had  been  sued.  There  was  no  need  of  delivering  a  second  copy 
of  the  sumomns  to  him  as  their  father.  The  reason  for  the  law 
had  been  fulfilled,  and. its  object  accomplished  as  fully  as  if  he 
bad  not  been  a  party  to  the  action,  and  a  summons  had  been  de- 
livered to  him  as  the  father  of  the  Infants.  (Louisville  Industrial 
Exposition  v.  Johnson,  &c.,  8  Ky.  Law  Rep.,  328.) 

It  follows  that  the  court  had  jurisdiction  in  the  Faulkner  suit, 
and  the  judgment,  therefore,  was  not  void,  hence  the  one  in  this 
action  is  affirmed. 
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BEMIS,  &c.  V.  SPALDING,  &c. 
(Filed  February  1,  1888.) 

1.  Id  aD  aotioD  to  recover  daniafj^es  upon  an  iujunotion  bond  ^iven  in  aD 
action  in  which  a  perpetual  injunction  was  the  only  final  relief  sought,  the> 
plaintiff  can  not  recover  an  attorney's  fee,  even  though  for  services  rendered 
solely  in  procuring  a  dissolution  of  the  temporary  injunction. 

2.  Where  a  judgment  perpetuating  an  injunction  is  reversed,  in  an  actioi^ 
on  the  bond  the  plaintiff  can  not  recover  damages  arising  after  the  injuno- 
tion  was  made  perpetual. 

J.  A.  Fulton  for  appellants. 

C.  T.  Atkinson  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Bowden. 

This  is  an  action  to  recover  damajjes  on  an  injunction  bond, 
wiiich  was  j^iven  in  an  action  seeking  a  perpetual  injunction  as 
the  final  relief  demanded. 

1st.  The  defendants  in  that  action  made  no  effort  to  have  the 
temporary  injunction  dissolved,  except  such  as  was  included  in 
the  resistance  to  the  final  relief  asked.  No  attorney  fee  could 
be  recovered  in  such  case,  even  under  the  rule  recognized  by  this 
court  in  Reading  v.  Davis,  (5  Ky.  Law  Rep.,  661,  and  New  Nat. 
T.  Co.  V.  Dulaney,  8  Ky.  Law  Rep.,  580.  The  latter  case  was 
taken  by  appf^al  to  the  court  of  Appeals,  which  decided  that 
when  a  perpetual  injunction  is  the  only  final  relief  sought,  no 
fee  can  be  recovered  for  services  rendered  solely  in  procuring  a 
dissolution  of  the  temporary  injunction.     (9  Ky.  Law  Rep.,  697.) 

2d.  Had  tiiere  been  no  temporary  injunction,  the  appellees 
would  have  suffered  the  same  deprivation  under  the  perpetual 
injunction  until  the  order  granting  it  was  reversed  and  set  aside. 
It  was  the  final  judgment  of  the  circuit  court,  perpetually  en- 
joining, which  did  the  damage  suffered  while  that  Judgment  was 
in  force,  and  as  it  would  have  been  the  same  without  a  tempor- 
ary injunction  as  with  it,  the  latter  can  not  be  regarded  as  in 
any  way  having  caused  the  loss  suffered  under  the  former.  The 
bond  secured  against  damages  done  while  the  injunction  was 
temporary.  In  an  action  on  the  bond  the  principal  is  liable  for 
no  more  than  the  sureties  are.  He  and  they  are  alike  bound  by 
its  terms,  and  it  is  decided  that  sureties  are  not  liable  for  dam- 
ages arising  after  the  temporary  injunction  is  superseded  by  a 
perpetual  injunction,  afterwards  reversed.  (Weber  v.  Wilcox,  46 
Cal.,  301.) 

The  instructions  permitted  the  recovery  of  an  attorney  fee  and 
damages  arising  after  the  injunction  was  made  perpetual. 

The  judgment  is  reversed  and  the  cause  remanaed  for  a  new 
trial. 
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CHISM  ▼.  EVANS. 

Filed  Januazy  35,  1888.    Appeal  from  MoDroe  Cirouit  GoDrt.    Opiolon  of 

the  oourt  by  PresidlDg  Judge  Ward,  reverfling. 

A  judgmeDt  rendered  by  a  judge  in  hla  own  ease  aod  in  bia  own  favor  it 
absolutely  void  and  not  erroneous  merely,  where  the  law  provided  a  way  in 
whiob  his  place  should  be  filled. 

A  judge  of  a  quarterly  oourt  issued  a  summons  in  his  own  case,  rendered 
judgment  in  his  own  favor,  issued  executions,  certified  the  transcript  to  the 
circuit  court,  and  sued  out  execution  therefrom,  and  took  the  property  of 
the  execution  defendant  under  the  execution.  In  this  action  of  trespass  he 
is  seeking  to  justify  under  that  judgment.  Held— That  it  is  no  protection 
to  him,  and  that  his  demurrer  to  the  petition  alleging  the  facts  stated  should 
have  been  overruled. 

W.  H.  Botts  for  appellant;  Boles  8d  Basham  for  appellee. 

SCHWAB  V.  QUTMAN. 

Filed  January  25,  1888.    Appeal  from  Hardin  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Commencement  of  action— The  mere  fact  that  a  defendant  is  a  nonresident^ 
is  not  conclusive  that  a  summons  may  not  be  issued  against  him  in  perfect 
good  faith  that  it  will  lie  executed. 

Suit  was  infltituted  by  a  creditor,  within  six  months  after  a  transfer  ot 
property  by  his  debtorf  to  have  the  transfer  declared  to  operate  as  an  assign- 
ment under  the  statute.  The  debtor  and  transferee  were  made  defendants  and 
summons  issued  against  them  directed  to  the  sheriff  of  the  county  in  which  the 
debtor  lived  and  in  which  the  property  was  situated.  Summons  was  exe- 
cuted on  the  debtor,  but  not  on  the  transferee,  who  was  a  nonresident  Held 
—That  suit  was  instituted  within  six  months  within  the  meaning  of  the 
statute.  Bven  if  the  good  faith  of  the  transaction  could  be  called  In  ques- 
tion by  n  showing  that  the  plaintiff  had  no  reason  to  believe  that  the  sum- 
mons would  or  could  be  executed  as  to  one  of  the  parties,  the  mere  fact  that 
one  of  the  parties  was  a  nonresident  Is  not  conclusive  that  the  summons 
against  him  was  not  issued  In  good  faith. 

W.  H.  Marriott  for  appellant ;  James  Montgomery  for  appellee. 

JONES,  &c.  V.  BROWN. 

Filed  January  26,  1888.    Appeal  from  Casey  Circuit  Court.    Opinion  of  the 

oourt  by  Presiding  Judge  Ward,  affirming. 

Practice—  Papers  read  in  evidence  must  be  made  a  part  of  the  record  by 
order  of  oourt  or  bill  of  exceptions,  in  order  that  they  may  be  considered  on 
appeal  as  must  also  oral  evidence  heard. upon  the  trial  of  an  action  or  mo- 
tion. 

F.  M.  Sympson.for  appellants;  A.  B.  Clarke  for  appellee. 

GRAY,  &o.  V.  ROBINSON  &  CO. 

Filed  January  25,  1888.    Appeal  from  Washington  Circuit  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

1.  Attaohmentfi— While  it  is  not  proper  to  sustain  an  attachment  before 
judgment  is  rendered  for  the  debt  sued  on,  the  defendant  is  not  prejudiced 
thereby,  if  the  debt  sued  on  is  not  controverted. 

9.  Same— Judgment  was  rendered  sustaining  an  attachment,  but  the  pro- 
ceeds of  the  attached  property  were  not  then  ordered  to  be  paid  over  to  the 
plaintiff.    At  the  next  term  judgment  was  rendered  for  the  debt  sued  on,/ 
and  in  the  judgment  it  is  recited  that  it  appearing  that  the  attachment^  ^ 
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oame  to  the  hands  of  the  ofiQcer  and  was  executed  before  a  deed  of  assigD- 
loent  was  made,  usder  which  other  creditors  are  claiming  priority,  the 
plaintiffs  thereby  acquired  a  lien  upon  the  attached  property,  and  the  court 
then  orders  the  receiver  to  pay  over  the  proceeds  of  the  attached  property  to 
the  plaintiff.  Held— That  this  last  judgment  is  In  effect  a  judgment  sus- 
taining the  attachment,  and  for  this  reason,  if  for  no  other,  the  first  judg- 
ment was  not  prejudicial. 

3.  Same— Where  an  attachment  was  issued  and  placed  In  the  hands  of  the 
proper  officer  and  executed  on  the  debtor  several  hours  before  a  deed  of 
assignment  was  made  by  the  debtor,  the  attachment  gave  to  the  plaintiffs  a 
lien  which  was  prior  in  right  to  the  claim  of  the  assignee  or  other  creditors, 
although  the  attached  property  was  not  taken  possession  of  by  the  officer 
until  after  the  deed  was  executed. 

•  4.  Same— A  creditor  is  entitled  to  an  attachment  upon  the  ground  that  the 
defendant  has  not  enough  property  to  satisfy  his  debt,  if  it  appears  that  the 
property  of  the  defendant,  after  allowing  him  the  exemptions  to  which  he  is 
entitled  under  the  statute,  is  not  sufficient  to  satisfy  the  plaintiff's  demand. 
And  the  defendant  can  not  defeat  the  attachment  by  declining  to  claim  all 
the  property  as  exempt  to  which  he  is  thus  entitled. 

6.  Same— In  determining  whether  or  not  defendant's  property,  which  con- 
sisted of  a  stock  of  goods,  was  suflficient  to  satisfy  the  plaintiff's  demand, 
the  market  value  of  the  goods— what  they  would  sell  fur  at  the  place— is  the 
true  test  of  their  value.  And  the  property  having  been  publicly  sold  by  the 
receiver  soon  after  the  attachment  was  issued,  and  the  sale  being  fairly  con- 
ducted and  well  attended,  this  court  is  not  prepared  to  say  that  the  judge 
\^as  not  authorized  from  the  evidence  to  fix  the  amount  at  which  the  goods 
were  sold  as  their  true  value. 
!W.  K.  Selecman  for  appellants;  W.  C.  McChord  for  appellees. 

;  BELL  v.  BANK  OF  ADAIRVILLfe. 

Filed  January  25,  1888.    Appeal  from  Logan  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

1.  Sureties— Where  a  creditor  has  sued  the  principal  debtor  and  acquired  a 
lien  upon  his  property  by  the  levy  of  an  attachment,  and  voluntarily  releases 
the  lien,  he  releases  those  who  are  bound  for  the  debt  as  sureties. 
,  2.  Indefiniteness  in  pleading  Is  not  a  ground  for  demurrer;  the  objection 
should  be  taken  by  a  motion  to  make  more  definite. 

In  an  action  against  appellant  as  surety  upon  two  notes,  he  averred  in  his 
answer  that  he  was  .surety  merely  in  "the  note  sued  on;*'  that  plaintiff 
brought  suit  on  the  note  in  a  justice's  court,  and  obtained  an  attachment 
upon  the  property  of  the  principal  sufficient  to  satisfy  the  plaintiff's  demand, 
and  that  plaintiff,  against  appellant's  protest,  dismissed  the  suit  and  had 
the  levy  discharged.  A  demurrer  was  sustained  to  the  answer.  Held— That 
while  the  answer  is  indefinite,  in  that  it  does  not  refer  to  both  notes,  and 
does  not  designate  upon  which  the  suit  in  the  justice's  court  was  brought, 
nor  fix  the  time  at  which  the  suit  was  brought  as  after  the  maturity  of  the 
note,  the  objection  should  have  been  made  by  motion  to  make  more  definite. 

W.  W.  Frazier  for  appellant;  J.  S.  Rhea  for  appellee. 

HUBBLE  V.  FIRST  NATIONAL  BANK  OF  STANFORD. 

Filed  January  25,  1888.  Appeal  from  Lincoln  Circuit  Court.  Opinion  of 
the  court  by  Judge  Barbour,  affirming.  Judge  Bowden,  dissenting. 
Sureties— Misrepresentations— Wherever  there  is  a  misrepresentatioD,  or 
even  concealment  from  the  surety  of  any  material  fact  which,  if  disolosed, 
might  have  prevented  him  from  entering  into  the  contract  of  suretyship.  It 
wUl  render  it  invalid  anid,  the  surety  will  not  be  liable.  But  the  oonoeal- 
luent.  to  be  liiaterial,  must  be  of  some  fact  or  circumstance  immediately 
aVeoting  tlie  liability  of  the  surety  and  bearing  directly  upon  the  particular 
J^ncaction  to  which  the  suretyship  attaches.    And  the  facta  oonoealed  musV 
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1)6  suob  as  are  peculiarly  within  the  knowledge  of  the  creditor,  and  such  aa 
the  surety  has  the  right  to  rely  upon  the  creditor  for  information  concerning. 

Appellee  sold  to  M.  a  flouring  mill.  A  part  of  the  purchase  price  was 
secured  by  M.'s  note,  with  appellee  as  surety.  Appellee,  to  induce  appellant 
to  become  surety,  fraudulently  represented  that  the  mill  was  worth  an 
amount  which  was  twice  its  real  value,  and  that  M.,  who  had  been  renting 
It,  had  the  month  before  made  a  net  profit  of  $600,  whereas  he  had,  as  appel- 
lee knew,  in  fact  lost  $600.  Appellee  also  knew  that  the  mill  had  been  so. 
damaged  in  its  machinery  and  reputation  that  it  could  not  be  operated  with- 
out great  loss.  Appellant  was  ignorant  of  these  facts,  and  relied  upon  ap- 
pellee's representations.  Appellee  also  represented  that  it  would  furnish  M. 
tS.OOO  without  security  to  enable  him  to  stock  and  operate  the  mill.  Appellee 
failing  to  furnish  the  ^,000  as  agreed,  M.  borrowed  from  appellee  $1,000  and 
executed  his  note,  with  appellant  as  surety.  Appellee  knew  that  this  money 
was  intended  for  and  used  in  stocking  the  mill,  but,  on  account  of  the  con- 
dition of  the  mill,  the  whole  $1,000  was  sunk.  Appellant  became  surety  on 
this  last  note,  relying  upon  the  representations  originally  made  by  appellee, 
being  still  ignorant  of  the  facts.  Both  appellant  and  appellee  knew  from 
the  beginning  that  M.  was  insolvent. 

In  a  suit  upon  the  $1,000  note,  appellant  pleaded  the  facts  stated  as  a  de- 
fense, but  a  demurrer  to  his  answer  was  sustained.  Held— That  appellant 
is  liable,  as  there  was  no  connection  between  the  transaction  in  regard  to 
the  sale  of  the  mill  and  the  loaning  of  the  $1,000.  The  true  value  of  the 
property  and  its  unfitness  for  successful  operation  were  matters  about  which 
the  surety  could  inform  himself  as  well  as  the  principal  could,  and  in  such 
a  case  it  is  the  duty  of  the  surety  to  look  out  for  himself,  and  ascertain  the 
nature  of  the  obligation  he  is  undertaking,  and  the  probability  of  his  being 
required  to  discharge  the  debt. 

O.  H.  Waddle,  Frank  Hubble  and  Robert  Harding  for  appellant ;  Welch  & 
Saufley  and  John  S.  Vanwinkle  for  appellee. 

GOUGH  V.  GOUGH'S  ADMR. 

Filed  January  26,  1888.    Appeal  from  Shelby  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  dismissing. 

Final  order— The  answer  pleads  the  pendency  of  another  action  between 
the  same  parties  fo^  the  same  cause.  The  order  appealed  from  recites  that 
"the  motion  to  dismiss  the  case  is  overruled,'*  and  it  is  ordered  that  this 
cause  be  consolidated  with  another  action.  Held— That  this  is  not  a  final 
order,  and  that  no  appeal  can  be  prosecuted  therefrom. 

James  W.  Head  for  appellant;  Bullock  &  Beckham  for  appellee. 
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HILL  V.  DOWN'S  ADM'R,  «&c. 

(FiJed  February  2,  1888— Not  to  be  reported.) 

VeDdor's  lien— D.  sold  land  to  R.,  and  executed  to  him  a  bond  for  title. 
R.  sold  to  B.  und  B.  to  W. ,  D.  accepting'  the  note  of  each  vendee  as  the  land 
was  sold  from  the  one  to  the  other,  the  note  of  the  one  vendee  being  substi- 
tuted for  that  of  the  other.  W.  owing  to  B.  a  balance  upon  the  laud  above 
the  amount  due  D.,  for  which  he  gave  his  note  to  D.,  executed  to  B.  his 
note  for  that  balance,  and  B.  as8ii;ned  the  note  to  appellant.  In  an  action 
by  appellant  to  enforce  his  lien  upon  the  land,  to  whicn  D.  was  not  a  party, 
appellant  beciimi*  the  purchaser  at  the  sale  under  the  decree  obtained  by  himt 
D.  now  seeks  to  enforce  his  lien  for  the  amount  of  the  note  executed  to  him 
by  W.  Held -That  D.  has  a  lien,  and  that  it  is  superior  to  the  lien  of  ap- 
pellant, who  is  not  in  the  attitude  of  an  innocent  purchaser.  D.  continued  * 
to  hold  the  lofzal  title,  and  the  substitution  of  the  one  note  for  the  other  did 
not  affect  his  rights  as  vendor. 

H.  W.  Rive.s  for  appellant. 

Thompson  &  McChord  for  appellees. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

We  can  not  well  see  how  the  facts  of  this  case  place  the  appel- 
lant. Hill,  in  the  attitude  of  an  innocent  purchaser.  Downs,  while 
the  owner  and  invested  with  the  legal  title,  sold  the  land  to  one 
Ray,  and  gave  him  a  bond  for  title,  with  a  stipulation  that 
Downs  would  make  to  Ray  a  deed  when  the  purchase  money  was 
paid. 
^This  was  in  October,  1864. 

In  the  year  1867  Ray  sold  the  land  to  Bowman  and  assigned  to 
the  latter  the  {itle  bond  of  Downs,  the  latter  accepting  Bowman's 
notes  in  lieu  of  the  notes  executed  to  him  by  Ray,  to  the  ex- 
tent that  Ray  had  failed  to  pay.  Bowman  sold  the*  land  in  1870 
to  Warren  and  assigned  to  Warren  the  bond  of  Downs,  Warren 
executing  to  Downs  his  notes  for  the  balance  due  on  the  land. 
So  on  the  4th  of  October,  1870,  Warren  held  the  bond  of  Downs 
for  title,  and  Downs  held  Warren's  notes  for  the  purchase  monoy^ 
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<Jr  for  the  balance  due  on  the  land.  Bowman  also  held  the  notes 
of  Warren  for  the  purchase  money  due  him  by  Warren,  there 
being  a  balance  owing  by  Warren  after  he  had  assumed  to  pay  to 
Downs,  the  original  vendor,  what  was  then  owing  him  on  the 
land. 

Bowman  assigned  these,  notes  for  value  to  Hill,  the  appellant, 
who  instituted  an  action  on  them  in  the  year  1881  against  War- 
ren, and  sought  to  enforce  the  lien,  asking  for  the  production  of 
the  title  papers,  to  show  boundary,  etc.  Downs,  the  original 
vendor,  was  not  a  party  to  this  action,  but  yet  the  land  was  sold 
and  purchased  by  Hill,  the  present  appellant.  Now,  in  the  pres- 
ent action.  Downs  is  seeking  to  enforce  his  lien,  viz:  The  pur- 
chase money  due  by  Warren— tiie  first  note  due  in  1871,  with  a 
credit  endorsed  as  of  1882,  and  the  second  note  due  in  October, 
1871. 

The  statute  of  limitation  is  no  bar  to  tlie  recovery  by  Downs, 
nor  would  it  be  a  bar  to  a  specific  execution  of  the  contract  by 
Warren.  Although  the  original  bond  is  dated  in  1864,  still  the 
assignment  to  Warren  whs  made  in  1870,  with  his  notes  executed 
to  Downs,  payable  in  1871.  These  notes  Downs  accepted,  and  It 
was  in  fact  anew  contract  between  Downs  an(i  Warren.  Credits 
were  endorsed  on  the  first  note  as  late  as  '1882,  and  hence  the 
recoitl  conduces  to  show  that  the  appellant  knew  the  title  was 
in  Downs  before  the  judgment  in  his  action  against  Warren  was 
rendered,  and  if  not  the  title  of  Downs  was  of  record  in  the 
county  where  all  the  parties  lived,  and  there  is  no  nretense  that 
either  of  the  vendees  from  Downs  ever  claimed  under  any  othe** 
title,  or  to  have  obtained  a  deed  from  their  vendor.  There  wai* 
no  concealment  as  to  the  title,  but,  on  the  contrary,  it  is  evident 
that  any  investigation  would  have  shown  that  Warren  held  only 
a  bond  for  title  from  Downs. 

The  agreement  by  Downs  by  which  he  accepted  the  notes  of 
each  vendee,  as  the  land  was  sold  from  one  to  the  other,  did  not 
release  his  lien.  He  held  the  legal  title,  and  the  notes  were  for 
■the  purchase  money,  and  the  substitution  of  thf»  one  note  for  the 
other  did  not  affect  his  rights  as  vendor. 

There  is  an  error  in  the  judgment  that  gives  the  appellant  a 
lien  equal  in  priority  to  that  of  the  vendor.  This  is  erroneous, 
and  the  judgmpnt  is  reversed  on  the  cross-appeal,  \^ith  direc- 
tions to  give  the  appellee  priority,  and  for  proceedings  consistent 
with  this  opinion. 


DOUUtlll^KTY  V.  MA-LIjUKAJN. 

(Filed  February  2,  1888— Not  to  be  reported.) 


Separate  estate— Mortgage— A  husband  conveyed  real  estate  owned  by  hlna 
to  the  separate  use  of  his  wife,  the  faot  thiit  the  money  used  in  paying  for 
the  property  had  been  obtained  from  the  wife,  oonstituting  the  only  oonsid- 
eratioD  for* the  conveyance.  Husband  and  wife  afterwards  mortgaged  the 
property  to  a  creditor  whose  debt  was  created  prior  to  the  execution  of  the 
conveyance  to  the  wife.  The  wife  resists  the  enforoement  of  the  mortgage 
upon  the  ground  that  the  property  is  her  separate  estate.  Held— That  while 
the  wife  can  not  bind  her  separate  estate  for  the  debt  of  her  husband  or 
others  where  she  derives  no  benefit  from  the  contract,  yet  In  this  case  the 
conveyance  from  the  hu8l)and  to  the  wife  was  voluntary,  and,  therefore, 
void  as  to  the  mortgaRee  whose  debt  existed  prior  to  the  execution  of  the 
conveyance.     The  mortgage  can,  therefore,  be  enforced. 

Matt  O'Doherty  for  appellant. 
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O'ohn  Stites  for  appellee. 

Appeal  frbin  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  cases  of  Hirschman  v,  Brashear,  79  Ky.,  258,  and  Baird  v. 
Bruning,  4  Ky.  Law  Rep.,  206,  determine  the  want  of  power  in« 
the  wife  to  bind  her  separate  estate  for  the  debts  of  her  husband 
^r  for  others  where  she  has  no  interest  and  derives  no  benefit 
from  the  contract.  This  case,  however,  presents  a  different  ques- 
tion as  to  Ihe  liability  of  the  wife's  estate  to  the  payment  of  this 
tlebt  owing  the  appellee.  At  the  time  the  debt  was  contracted, 
that  seems  to  have  been  for  the  benefit  of  the  husband  alone,  he 
was  the  owner  of  the  realty  by  legal  title  and  the  Xiropeity  sub- 
ject to  the  payment  of  his  debt.  The  husband,  subsequent  to 
the  creation  of  "the  debt,  had  the  property  conveyed  to  the  sep- 
arate use  of  the  wife,  based,  as  is  attempted  to  be  shown  and  as 
the  proof  conduces  to  show,  on  the  consideration  of  the  wife 
having  contributed  her  means  in  paying  for  the  property.  It  is 
not  pretended  that  the  money  was  her  separate  estate  or  that  she 
was  ignorant  of  the  conveyance  to  the  husband,  but,  on  the  con- 
trav,  she  kne>^  that  the  conveyance  was  made  in  that  manner, 
and  whetlier  she  did  or  not  the  money  was  tliat  of  the  husband 
when  reduced  to  possession,  and  being  invested  in  the  realty  in 
liis  own  name,  the  conveyance  to  the  wife  was  merely  voluntary 
as  against  this  creditor,  and  the  mortgage  by  the  husband  and 
wife  was  valid  as  between  the  husband's  creditors  and  the  wife. 
The  equity  of  the  creditor  to  subject  thfe  property  followed  the 
^conveyance  and  the  effort  of  the  wife  to  secure  it  should  not  be 
used  so  as  to  bar  the  recovery,  because  the  conveyance  had  not 
been  assailed  at  an  earlier  date.  If  the  facts  connected  with  the 
transaction  had  been  recited  in  the  mortgage  there  is  no  doubt 
that  it  could  be  enforced,  and  it  plainly  appearing  that  it  was 
executed  to  secure  a  debt  of  the  husband  on  the  realty  owned  by 
the  husband  when  the  debt  was  created  and  subsequently  con- 
veyed to  the  wife,  the  two,  husband  and  wife,  could  properly 
secure  its  payment  by  a  mortgage  of  the  realty,  and  the  chan- 
t^ellor  will  not  hesitate  to  subject  it. 

The  judgment  below  is  affirmed. 

To  a  petition  for  re-hearing  Chief  Justice  Pryor  delivered  the 
following  response: 

There  was  no  fraud  in  this  case  upon  the  creditor.  The  land 
was  liable  for  the  debt  and  the  claim  of  the  wife  subordinate 
thereto.  In  this  condition  of  things,  the  husband  and  wife  had 
the  right  to  secure  the  debt  by  mortgage  and  the  land  should  be 
subjected  to  its  payment.  The  reason  there  is  no  fraud  consists 
in  the  fact  that  the  husband  and  wife  have  done  that  which  the 
chancellor  would  have  required  them  to  do. 


CRAIG  V.  TURLEY'S  ADM'R. 
SAME  V.  SAME,  &c. 

(Filed  February  2,  1888.) 

Judicial  sales— Trust— Notice— At  a  judicial  sale  of  land  made  to  satisfy, 
first,  the  costs  of  the  action;  second,  a  debt  to  H.,  and  third,  a  debt  to  C., 
%he  land  was  purchased  by  S.  for  the   benefit  of  C.  under  an   agreement 
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"Whereby  S.  was  to  advance  th*»  amount  neceseary  Vcr  jusy- tlafs  fSbtstM  tit  tboi 
action  and  the  debt  to  H.,  and  hold  the  land  in  trust  for  0.  until  repaid  out 
of  the  rents  the  amount  so  advanced,  with  Interest,  and  as  a  part  of  thia 
affreeroent  C.  executed  upon  the  inar^rin  of  the  order  book»  in  which  tbe^ 
order  was  recorded,  the  following:  "For  value  received  of  S.  ♦  *  •  x 
hereby  assif^n  to  him  all  my  riffht,  interest,  claim  or  demand,  either  in  law 
or  equity,  in  and  to  the  within  judgment,  he  to  assume  and  pay  such  claims^ 
fee^  and  costs  as  I  am  liable  for  under  this  judgment."  Thereupon  S.  exe- 
cuted a  mortgage  on  this  land  to  W.  to  Indemnify  him  as  sure^.  Both. 
upon  a  motion  by  S.  for  a  deed,  and  in  an  action  by  W.  to  enforce  his  niort^ 
gage  lien,  G.  set  up  the  foregoing  facts,  and  the  additional  fact  that  he  bad 
repaid  to  8.  the  money  the  latter  had  advanced,  and  asked  that  a  deed  h^ 
male  to  him.  HeM— That  as  againfit  W.  claiming  under  an  interrenlns- 
mort<?age  O.  has  nt^ither  a  prior  right  to  the  land  nor  prior  lien  upon  it,  as. 
it  does  not  appear  that  W.,  at  tde  time  he  became  surety  and  took  the  mort- 
gage to  indemnify  him,  had  notice  of  the  agreement  l^etween  C  and  S.  AdcI 
the  assignment.  l)y  C.  on  the  margin  of  the  order  book  operates  as  an  estop- 
p'l  to  his  n^s^rtinn  of  a  lien  on  the  land  superior  to  that  of  the  mortgagee  a& 
well  as  to  his  claim  to  an  interest  in  the  judgment. 

J.  J.  Landrum  for  appellant. 

Montgomery  &  Perry  for  appellees. 

Appeal  from  Gallatin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  September,  1876,  in  the  action  of  Craig  v.  Howe  and  otherSv 
judgment  was  rendered  for  the  sale  of  a  tract  of  land  now  in  con-- 
troversy,  and  diptribution  of  the  proceeds  of  sale  to  i>ay,  first*, 
the  costs  of  all  parties  to  the  action;  second,  a  debt  to  Howe^ 
for  about  $187;  and,  third,  a  debt  of  appellant  Craig  for  $53ft  and 
interest  from  1860. 

At  the  sale  made  by  the  commissioner,  November  20,  1876v 
Samuel  Turley,  now  dead,  became  tl)e  purchaser  at  the  price  of 
$570,  for  which  he,  February  19,  1877,  executed  bond.  And  on 
the  last  named  date  Craig  executed  on  the  margin  of  the  order 
book,  in  which  the  judgment  was  recorded,  the  following:  "For 
value  received  of  Samuel  Turley  I  hereby  assign  to  him  all  my 
right,  interest,  claim  or  demand,  either  in  law  or  equity,  in  and 
to  the  within  judgment,  he  to  assume  and  pay  such  claims,  feea 
and  costs  as  I  am  liable  for  under  this  judgment." 

At  the  succeeding  term  of  court  the  sale  was  confirmed,  and 
under  writ  then  ordered,  Turley  got  possession  of  the  land,  and 
by  his  tenants  held  it  until  his  death  in  1883. 

November  9,  1882  Samule  Turley  executed  a  mortage  on  the 
land  and  other  property  to  appellee,  William  Turley,  to  indemnify 
him  as  surety  for  certain  debts. 

The  present  litigation  was  commenced  by  William  Turley,  who* 
as  administrator  of  Samuel  Turley,  and  in  his  own  right,  upon 
notice  to  the  original  parties  to  the  action,  made  a  motion  to  le^ 
docket  it,  and  for  an  order  of  court  directing  a  commissioner's 
deed  made  to  Samule  Turley,  which  for  some  cause  had  not  been 
before  done. 

In  his  response  to  the  motion  Craig  stated  that  the  purchase 
was  made  for  his  benefit  by  Samuel  Turley  under  an  agreement 
between  them  that  he,  Turley,  would  bid  for  the  land  and  ad- 
vance ti)e  amount  necessary  to  pay  the  costs  and  fees  of  the 
action  and  the  debt  to  Howe,  and  hold  the  land  in  trust  for  him* 
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Craig,  until  repaid  out  of  the  rents  the  amount  so  advanced,  and 
interest  thereon  at  the  rate  of  8  per  cent,  per  annum,  and  that 
the  execution  of  the  assignmet  on  the  margin  of  the  order  book 
WAS^art  of  tho  agreement  between  them.  He  further  stated  that 
no  consideration  was  in  fact  paid  to  liiui  for  the  assignment  of 
the  judgment,  and  that  the  amount  advanced  by  Samuel  Turley 
and  interest  thereon  had  been  repaid  to  him. 

The  allegations  of  the  response  were  all  controverted  by  the 
plaintiff  in  the  motion,  and  subdivision  6,  section  1,  chapter  22, 
"General  Statutes,  was  pleaded  and  relied  on  as  a  defense  at  la^. 

After  the  motion  was  made,  and  while  it  was  pending,  William 
TTurley,  as  administrator,  and  in  his  own  right,  instituted  an 
^hction  against  the  crditors  of  Samuel  Turley  to  settle  his  estate 
•alleged  to  be  insolvent,  and  also  to  sell  the  land  in  dispute  to 
pay  him  the  amount  he  had  paid  as  surety  of  the  decedent.    •      i 

In  that  action  appellant,  Craig,  set  up  the  same  claim  to-,  the 
land,  and  the  s!uxie  issues  of  law  and  fact  were  made  as  in  the 
XQOtion  referred  to.  And  the  two  actions  having  been  consoli- 
dated and  tried  together,  the  court  adjudged  in  substance  that 
the  land  in  contest  was  the  property  of  Samuel  Turley  at  the 
time  taf'his  <leath^  that  William  Turley  had  acquired  by  the 
mortgage  a  lien  thereon,  and  directed  the  proceeds  of  the  sale  of 
It  and  of  the  other  mortgaged  property  be  applied  to  pay  his 
«laim. 

We  thinlc  the  evi-dence  in  this  case  clearly  shows  that  the  land 
"was,  in  pursuance  of  a  verbal  agreement  between  the  parties, 
purchased  by  Samuel  Turley  .for  appellant,  Crlag,  and  held  by 
fiim  in  trust. 

The  testimony  of  the  person  w^ho  signed  the  sale  bond  as  secur- 
ity for  Samuel  Turley,  the  tenants  who  leased  the  land  from  him 
and  a  person  who  applied  to  him  to  purchase  it,  all  swear  to 
statements  made  by  him,  which  place  it  beyond  question  that  he 
made  the  purchase  for  Craig  and  agreed  to  hold  it  in  trust  for 
liim  until  reimbursed  what  he  had  paid  of  the  costs  of  the  suit 
^nd  to  Howe. 

Having  purchased  the  land,  and  after  the  sale  w^as  confirmed, 
having  nothing  else  to  do  to  entitle  him  to  a  deed  but  satisfy  the 
Bale  bonds,  his  failure  to  apply  for  the  deed  can  not  be  explained 
•except  upon  the  theory  that  he  had  agreed  and  intended  to  trans- 
fer his  bid  to  Craig  when  reimbursed.  For  after  he  paid  the  costs 
and  the  Howe  debt,  and  received  from  Craig  the  assignment  of 
his  part  of  the  judgment,  he  was  entitled  to  the  deed,  and  if  he 
had  purchas'Bd  the  land  for  his  own  benefit,  and  not  Craig's,  he 
would  have  caused  it  to  be  made  to  him. 

We  are  convinced  that  though  so  stated  in  the  Instrument,  no 
consideration  whatever  was  paid  by  Samuel  Turley  to  Craig  for 
the  assignment  of  the  judgment.  The  evidence  makes  it  equally 
manifest  that  Samuel  Turley  received  of  rents  and  payments 
made  by  Craig  more  than  the  amount  he  paid  of  the  costs  and  to 
Howe  and  agreed  interest  thereon. 

It  is  thus  clear  that  Samuel  Turley,  by  paying  about  $266, 
which  he  got  back,  obtained  the  land  for  which  he  bid  $570,  and 
"Craig  has  given  up  for  lost  his  entire  interest  in  the  judgment 
without  any  eiq[uivalent  whatever. 

If,  therefore,  this  was  a  contest  between  Samuel  Turley  and 
"Craig  merely,  the  latter  would  be  entilted  to  either  the  land  or 
Hn  enforceable  lien  on  it  for  his  part  of  the  price  at  which  it  was 
sold  by  the  court  in  1876.  But  as  against  William  Turley,  claim- 
ing under  an  intervening  mortgage,  Craig  has  neither  a  prior 
right  to  the  land,  nor  prior  lien  upon  it.  For  as  it  does  not  ap- 
liear,  but  is  denied  by  William  Turley,  that  at  the  time  he  became 
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the  surety  of  Samuel  Turley,  and  took  the  mortgage 'to  indemo^ 
nify  him,  he  had  notice  of  the  alleged  agreement  by  which  the 
land  was  to  be  held  in  trust  for  Craig,  clearly  the  trust,  concede 
Ing  there  was  one,  would  not  be  valid  against  bis  mortgage. 
And  the  assignment  by  Graig  on  the  margin  of  the  order-book 
operates  as  an  estoppel  to  his  assertion  of  a  lien  on  the  land  sux>6- 
rior  to  that  of  the  mortgage,  as  well  as  to  his  claim  to  an  interest 
in  the  judgment.  For  by  the  terms  of  that  assignment  he  not 
only  transfers  all  his  right  and  interest  in  that  judgment,  but 
acknowledges  value  received  therefor.  Having  thus  done  an  act 
inconsistent  with  his  assertion  of  a  lien  on  the  land,  which  did 
or  might  have  misled  purchasers  or  creditors  of  Samuel  Turlev, 
it  seems  to  us  he  is  now  precluded  from  enforcing  such  lien  m 
preference  to  the  mortgage,  which  appears  to  have  been  accepted 
by  the  mortgagee  in  the  belief  Samuel  Turley  owned  the  land 
free  from  encumbrance. 

It  does  not  make  any  difference  that  Samuel  Turley  had  not 
procured  a  deed  at  the  date  of  the  mortgage,  for  his  interest  in 
the  land  was  the  subject  of  transfer  by  deed  or  mortgage,  and 
Craig  had  in  an  effectual  way  declared  the  purchase  price  waa 
in  effect  paid. 

As  it  appears  the  entire  proceeds  of  the  mortgaged  property^ 
including  the  land,  were  insufficient  to  ,pay  the  mortgage  debt^ 
there  was  nothing  arising  from  a  sale  of  the  land  that  could^ 
according  to  the  views  we  have  indicated,  be  applied  to  the  clain^ 
of  Craig,  and  as  he  was  thus  without  remedy  the  judgment  must 
be  affirmed. 


CREUTZ,  &c.  V.  KNECHT,  &c. 
(Filed  February  4,  1888— Not  to  be  reported.) 

1.  .Tndiclal  pales— The  defendant  excepted  to  the  ooinmissioner's  report  of" 
the  sale  of  his  land  upon  the  ground  that  th^  oomniiBsioner  declint-d  to  re- 
oeive  his  bid.  The  chancellor  extended  to  him  the  privilege  of  giving  bond 
and  taklna;  the  property  at  his  bid.  This  he  failed  to  do,  and  the  ohanceHor- 
then  confirmed  the  report  of  sale.  Held— (Without  determining  the  pro- 
priety of  the  commissioner's  action)— That  the  defendant  can  not  complain. 

2.  Practice— As  the  exceptions  to  the  report  were  heard  on  evidence  and 
the  evidence  does  not  appear  in  the  record,  the  court  oan  not  considei  the 
questions  raised  by  the  exceptions. 

E.  P.  M.  Creutz  for  appellants. 

John  S.  Ducker  and  Jas.  O'Hara  for  appellees. 

Appeal  from  ('ampbell  Circuit  Court. 

Opinion  of  the  court  Ijy  Chief  Justice  Pryor. 

We  And  no  appeal  from  the  original  judgment  but  an  appeal 
only  from  the  order  overruling  the  exceptions  to  the  commi.s« 
sioner's  report  of  sale  and  the  confirmation. 

One  of  the  complaints  made  is  that  the  commissioner  ma^in^ 
the  sale  declined  to  receive  the  bid  of  the  defendant,  the  debtor. 
The  chancellor,  to  relieve  the  defendant  and  give  to  him  all' that 
he  claimed  in  this  regard,  extended  to  him  the  privilege  of  giving 
bond  and  taking  the  property  at  his  bid,  and  this  he  failed  to  da 
and  then  the  report  of  sale  was  confirmed.  So,  without  determ-^ 
ining  the  propriety  of  the  return  by  the  commissioner,  the  appel^ 
lant  had  the  full   benefit  of   his   offer   before   the  chancellor  an<| 
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declined  to  comply  with  the  order  made  for  his  benefit.  Again 
the  exceptions  were  all  heard  on  evidence,  and  what  that  evi- 
dence was  we  are  not  informed  by  the  record.  No  bill  of  evi« 
denoe  accompanies  it,  and,  therefore,  the  questions  made  in  tha 
exceptions  can  not  be  considered.  • 

Judgment  affirmed. 


O'BRIEN  &  OTT  v.  MARKLAND. 

(Filed  February  4,  1887— Not  to  be  reported.) 

Street  improvement— The  charter  of  the  city  of  Paduoah  provides  for 
"the  grading,  paving;,  curbing  or  gutteriufr  of  one  side  of  any  street  where 
the  other  side  of  such  street  has  lieen  improved  theretofore."  In  this  action 
to  recover  of  abutting  property  owriers  the  cost  of  such  improvement,  Held 
"—That  as  the  property  upon  each  side  of  the  street  pays  the  cost  of  such 
an  Improvemenei  upon  that  side,  the  improvement  may  be  ordered  with- 
out regard  to  the  character  of  the  improvement  previously  made  upon  the 
other  side,  it  not  being  necessary  that  the  Improvement  upon  the  two  sidea 
of  the  street  should  be  of  the  same  character  or  equal  in  cost  or  value. 

J.  W.  Bloomfleld  for  appellants. 

L.  D.  Husbands  for  appellee. 

Appeal  from  McCracken  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  June,  1884,  tlie  city  council  of  Paducah  directed  the  im- 
provement of  the  eastern  side  of  Ciiestnut  street,  from  Broad waj'^ 
to  Jefferson  street,  a  distance  of  one  block,  by  laying  down  a 
brick  pavement  with  guttering  and  curbing  of  limestone  rock  to 
support  it.  The  work  was  done  under  contract  by  the  appellants, 
O'Brien  &  Ott,  who  now  seek,  by  this  suit,  to  enforce  the  lien 
given  to  them  by  the  feity's  charter  against  the  abutting  lot  of 
the  appellee,  Markland,  for  its  part  pro  rata  of  the  contract  price 
of  the  improvement. 

It  is  admitted  that  all  of  the  proceedings  were  regular  and  the 
only  defense  presented  is  that  the  ordinance  was  uitra  vires,  and,, 
therefore,  void. 

It  appears  that  tiie  opposite  side  of  the  street  was  improved 
under  an  ordinance  of  the  city  as  early  as  1866  by  laying  down  a 
pavement  and  guttering  of  brick  with  a  wood  curbing.  This  has 
been  changed  until  now  both  the  curbing  and  guttering  are  part 
brick  and  part  stone.  The  cost  of  it,  however,  was  only  about 
one-third  of  that  of  the  improvement  made  by  the  appellants 
upon  the  east  side  of  the  street.  The  ordinance  directing  the 
last  mimed  work  to  be  done  was  based  upon  the  64th  section  of 
the  city's  charter,  approved  May  12,  1884,  and  which  provides: 

•'The  council  shall  have  power  to  pass  ordinances  to  require- 
the  improvement  of  streets  and  alleys,  subject  to  the  mode  and 
manner  herein  designated,  either  by  grading  and  paving,  or 
by  grading,  paving  and  macadamizing  or  graveling,  guttering, 
curbing  and  paving  or  planking  of  sidewalks,  any  portion 
thereof,  not  less  in  length  than  one  block,  or  the\vhole  of 
any  street  or  alley  now  established,  or  which  hereafter  may 
be  established,  or  by  guttering,  curbing,  paving  and  grad- 
ing any  number  of  feet  less  than  a  block  upon  either  or  both 
Bides  of  any  street   where    the   same   shall    be   necessary  tg  com-. 
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plete  such  class  of  improvement  on  any  square  or  street,  or  by 
l^rading,  paving,  curbing  or  guttering  of  one  side  of  any  street 
wliere  the  other  side  of  such  street  has  been  improved  thereto- 
fore, or  the  reconstruction  or  repairing  of  the  sidewalks  by  re- 
curbing,  reguttering  Qr  repaving  on  any  or  all  streets  at  the  cost 
■of  the  owner  or  owners  of  the  ground  fronting  such  improvement, 
and  the  cost  of  such  improvement  to  be  apportioned  according  to 
the  number  of  feet  front  each  may  own  in  front  of  said  improve- 
ment, and  a  lien  is  hereby  created  on  the  said  ground  for  the 
'cost  thereof,  all  of  which  improvements,  when  required  to  be 
made,  the  council  shall  order  done  by  the  passage  of  an  ordi- 
nance for  that  purpose,  which  shall  fully  declare  and  prescribe 
the  kind  and  extent  of  improvement  to  be  made;  that  the  council 
may  require,  by  ordinance,  the  improvement  of  any  street  or 
alley  simply  by  grading  or  graveling,  or  may  require  by  ordi- 
nance the  whole  of  any  street  to  be  improved  by  grading,  gravel 
ing,  guttering,  curbing  and  paving  or  planking  the  sidewalk,  th 
whole  or  any  part,  not  less  than  one  block,  of  any  street."  *  * 

It  is  contended  that  Chestnut  street,  including  the  sidewalks, 
is  an  entirety;  that  the  lots  on  both  sides  of  It,  between  Broad- 
way and  Jefferson  streets,  for  purposes  of  taxation  for  street  im- 
provements, is  the  smallest  taxing  district  known  to  the  charter, 
and  as  both  sides  of  the  street  are  a  part  of  the  district,  and  as 
the  ordinance  did  not  require  the  opposite  side  to  be  likewise 
improved  and  at  as  great  cust  and  it  had  never  theretofore  been 
done,  that  therefore,  thp  council  had  no  right  to  paSs  the  ordi- 
nances in  question. 

In  other  words,  it  is  insisted  that  as  only  a  pavement  of  an 
inferior  character  had  been  required  upon  the  opposite  side  of 
the  street  and  costing  less  than  the  one  constructed  by  the  ap- 
pellants, that,  therefore,  the  municipal  legislature  had  no  power 
to  order  the  latter  to  be  made,  an4  could  only  direct  the  con- 
struction of  a  similar  one. 

This  argument  is  based  upon  the  idea  that  any  other  course 
"would  produce  unequal  taxation  and  open  a  door  for  spoliation. 

The  street,  however,  is  not  the  center  of  the  taxing  district 
as  to  the  sidewalks,  and  it,  as  to  a  sidewalk,  does  not  embrace 
the  property  on  both  sides  of  the  street,  Init  only  the  abutting 
property  upon  the  side  where  it  is  located.  The  property  upon 
•eacn  side  pays  the  cost  of  the  sidewalk  upon  that  side,  and,  in, 
this  instance,  each  abutting  owner  contributes  in  the  proportion 
that  the  number  of  feet  front  owned  by  him  bears  to  the  entire 
front,  bordering  upon  the  improvement.  The  property  upon  the 
opposite  side  of  the  street  contributes  in  no  way,  of  course,  to 
the  cost.  It  does  not  front  upon  it,  but  upon  its  own  sidewalk, 
and  the  taxing  district  in  the  case  now  under  considerttion  con- 
sisted of  the  property  from  Broadway  to  Jefferson  street,  adjoin- 
ing the  improvement  made  by  the  appellants. 

The  legislature  had  the  power  to  say,  as  they  did  in  thee4th  sec- 
tion of  the  charter,  what  territory  tne  taxing  district  should 
■embrace. 

It  is  unreasonable  to  suppose  that  the  legislature  intended  to 
■so  limit  the  power  of  the  council  that  it  could  only  order  the 
construction  of  a  sidewalk  upon  one  side  of  the  street  similar  to 
the  one  it  may  have  theretofore  had  built  upon  the  other  side.  A 
moment's  consideration  will  settle  the  question.  It  is  only  nec- 
essary to  bring  to  mind  the  fact  that  often  a  sidewalk  of  a  cer- 
tain character  or  cost  is  necessary  upon  one  side  of  a  street  and 
unnecessary  upon  the  other.  It  is  often  the  case  that  one  side 
of  a  street  is  so  used  that  it  is  always  a  crowded  thoroughfare 
while  the  other  is  traveled  but  little.     Public  buildings  upon  one 


Digitized  by  VjOOQ IC 


MILES  V.  MONABOH.  775 

«ide  may  cause  this  or  it  may  be  built  up  while  the  other  side  is 
;yet  almost  vacant  property,  and  without  the  need  of  such  a  side- 
"walk  as  is  necessary  for  the  use  of  the  public  upon  the  other  side. 

There  is  no  inequality  in  the  taxation  within  the  limits  of  what 
is  the  taxing  district  as  to  the  sidewalk.  The  owners  upon  that 
side  of  the  street  are  peculiarly  benefitted  by  it  and  not  those 
owning  property  upon  the  opposite  side,  and,  therefore,  the  former 
should  pay  for  it,  and  the  burden  is  placed  upon  them  equally. 

The  same  class  of  improvement,  that  is  paving,  guttering  and 
curbing,  was  ordered  upon  the  one  side  of  Chestnut  street  that 
had  previously  been  built  upon  the  other,  but  even  this  was  not 
required,  and  the  council  were  not  thus  limited  in  power  as  to 
the  improvement  they  might  see  fit  to  make.  They  had  the 
power  to  order  the  construction  of  the  pavement  merely  without 
the  guttering  or  the  curbing. 

The  64th  section,  supra,  however,  expressly  says  that  the  coun- 
<5il  may  order  the  improvement  ** by  grading,  paving,  curbing  or 
guttering  of  one  side  of  any  street  where  the  other  side  of  such 
street  has  been  improved  theretofore."  This, is  without  regard 
to  the  character  of  the  previous  improvement  upon  the  other 
side.  If  the  legislature  had  intended  it  should  be  similar  or  of 
equal  or  less  cost  they  could  easily  have  said  so,  and  we  can  not 
suppose  they  so  intended,  as  they  have  not  said  so,  and  it  would 
be  unreasonable,  in  view  of  the  public  interest,  to  so  presume. 

Judgment  reversed  and  cause  remanded,  with  direct  ions  to 
tender  a  judgment  in  conformity  to  the  prayer  of  the  petition. 


MILES  V.  MONARCH. 

(Filed  February  4,  1888— Not  to  be  reported.) 

Trust— Lien— M.  conveyed  to  H.  a  tract  of  land  In  finiKt,  first,  for  the  pay- 
ment of  the  grantor's  debts  and  then  for  the  use  and  benefit  of  bis  wife  and 
obildren.  The  deed  provided  that  if  the  grantee  should  pay  the  grantor's 
debts  with  his  own  money,  he  should  have  a  lien  on  the  property  to  secure 
the  amount  so  paid.    H.  accei)ted  the  trust,  but  never  took  charge  of  the 

Sroperty  conveyed,  which  was  held  and  enjoyed  by  the  wife  and  children  of 
[.  By  this  action  H.  seeks  to  enforce  a  lien  on  the  land  for  the  price  of  a 
horse  which  he  sold  M.  after  the  deed  was  executed,  and  also  for  the  amount 
paid  by  him  in  discharging  debts  created  by  M.  afcer  the  execution  of  the 
tleed.    Held— 

1.  The  contract  for  the  sale  of  the  horse  was  not  such  a  contract  as  bound 
the  wife's  estate,  for  the  reason  that  it  was  not  made  by  the  wife  or  the 
credit  given  to  her,  and  for  the  further  reason  that  it  was  not  in  writing. 

2.  The  trustee  had  no  power  to  bind  the  trust  estate 'for  the  value  of  the 
horse,  although  it  may  have  been  necessary  for  the  use  of  the  wife  and  chil- 
dren, as  no  obligation  devolved  on  him.  for  their  support. 

8.  The  trustee  has  no  lien  for  the  amount  paid  by  him  in  discharging 
debts  of  the  grantor  created  after  the  deed  of  assignment  was  executed. 

C.  T.  Atkinson  for  appellant. 

Harrison  &  Belden  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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On  the  Ist  day  of  February,  1856,  Henry  Monarch,  by  deed« 
which  was  duly  ackDowledf2:ed  and  recorded  in  the  Madison 
County  Court,  conveyed  to  the  appellant  his  tract  of  land  and 
slaves. 

This  conveyance  was  in  trust,  first,  for  the  payment  of  the  ven» 
dor's  debts;  second,  for  the  use  and  benefit  of  the  vendor's  wife 
and  children  during  the  wife's  life,  and  at  her  death  for  her  chil- 
dren. The  deed  also  provided  that  if  the  vendee  should  pay  the 
vendor's  debts  with  his  own  means  he  was  to  have  a  lien  on  the 
property  conveyed  to  secure  the  repayment  of  [the  sum  so  paid 
and  the  interest  thereon. 

The  appellant  accepted  the  trust,  but  he  never  took  charge  of 
any  of  the  property  conveyed  to  him.  The  same  was  held,  used 
and  enjoyed  by  the  beneficiaries  under  the  deed. 

The  appellant,  prior  to  1862,  paid  the  vendor's  debts  with  his 
own  means. 

It  appears  that  the  appellant,  prior  to  the  time  of  his  payment 
of  these  debts,  was  indebted  to  Mrs.  Monarch  over  $700  for  her 
interest  in  some  slaves. 

In  1H62  the  appeHant,  as  trustee,  settled  his  accounts  with  the 
Nelson  County  Court.  In  this  settlement  he  was  allowed  the  sum 
of  monev  that  he  had  paid  in  discharjre  of  his  vendor's  indebted- 
ness. Tnis  sum  was  credited  with  the  amount  that  he  owefi  Mrs. 
Monarch.  In  this  settlement  he  was  allowed  the  price  of  a  horse 
which  he  sold  to  his  vendor  after  the  deed  •f  assignment.  By 
allowing  him  this  sum  there  was  a  balance  due  him  of  about  $70. 

In  1878.  Henry  Monarch  having  died  a  year  or  two  before  then, 
the  appellant  made  another  settlement  with  the  Nelson  County 
Court,  Ui  which  he  was  allowed  two  sums  of  $21  each,  which 
sums  were  contracted  by  Henry  Monarch  after  the  <leed  of  as« 
signment,  and  which  sums  the  appellant  paid. 

These  two  sums  and  the  price  of  the  horse  were  outstandings 
charges  in  favor  of  the  appellant  until  September,  1886,  when  he 
brought  this  suit  against  the  children  of  Henry  Monarch,  Mrs. 
Monach  having  died  a  short  time  before,  for  the  purpose  of'sub- 
jecting  the  tract  of  land  oonveyd  by  the  deed  of  tru84:  to  the  pay- 
ment of  these  sums  and  interest  thereon. 

The  children  resisted  his  right  to  recover.  The  lower  courts 
upon  the  hearing,  tlismissed  his  petition,  and  he  has  appealed  to 
this  court. 

The  appellant  states  that  the  two  notes  which  he  assumed  to 
pay  were  the  personal  obligations  of  Henry  Monach,  created  after 
the  deed  of  assignment. 

It  is  neither  alleged  nor  proven  that  the  w^ife  contracted  for 
the  horse,  and  that  credit  was  given  to  her  for  the  price.  It  also 
appears  that  the  contract  of  sale  was  verbal.  Therefore,  leavinj?^ 
out  of  view,  for  the  present,  the  question  of  the  appellant's  power 
as  trustee  to  bind  the  estate  for  tlie  price  of  the  horse,  and  test- 
ing the  question  by  the  Revised  Statutes,  which  were  in  force  at 
the  time,  it  is  clear  that  the  contract  was  liot  such  a  one  aa 
bound  the  estate,  for  the  reason,  first,  the  contract  was  not  in 
writing;  second,  the  contract  U^as  not  made  by  the  wife  and 
credit  given  to  her. 

But  it  is  contended  that  as  the  horse  was  necessary  for  the  use 
of  the  wife  and  children,  the  appellant,  as  trustee,  had  the  power 
to  bind  the  trust  estate  for  its  value. 

The  purposes  of  the  trust  negative  thatidea,  for  the  reason  that 
the  appellant,  after  paying  Henry  Monarch's  debts  out  of  the 
estate,  had  no  power  over  the  estate  except  to  hold  the  legal  title 
in  trust  for  the  wife  and  children,  and,  by  and  with   the  consent 
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of  the  wife,  to  sell  the  estate  for  the  purpose  of  reinvestment  In 
other  property,  the  legal  title  to  which  he  was  to  hold  in  llke^ 
trust. 

The  rule  is  well  settled  that  a  trustee  is  entitled  to  charge  the 
trust  estate  with  the  expenses  incurred  by  him,  and  for  any  ad- 
vancements made  by  him,  when  such  expenses  or  advancements 
are  reasonably  necessary  to  carry  out  the  purposes  of  the  trust. 

But  this  is  as  far  as  he  can  go. 

After  paying  the  debts  of  Henry  Monarch,  the  appellant's 
power  to  charge  the  estate  was  exhausted.  He  was  not  required 
to  use  the  estate  for  the  support  of  the  wife  and  cliildren.  No 
obligation  devolved  upon  nim  to  provide  for  their  support.  He 
was  simply  to  hold  the  legal  title  for  their  use.  They  were  en- 
titled to  the  use  and  enjoyment  of  the  estate  itself  for  their  sup- 
port. 

It  is  clear,  therefore,  that  the  appellant  had  no  power  to  charge 
the  estate  with  the  price  of  the  horse. 

The  same  rule  applies  with  greater  force  to  the  two  notes. 
These  notes  were  the  personal  obligations  of  Henry  Monarch, 
created  after  the  deed  of  trust  was  made,  and  there  is  no  pre- 
tense for  saying  that  Mrs.  Monarch  joined  in  creating  said  in- 
debtedness 

The  appellant  also  contends  that  by  the  terms  of  the  deed  of 
trust  he  was  to  have  a  lien  upon  the  trust  e.stfvte  for  any  money 
of  his  own  that  he  paid  in  the  discharge  of  Henry  Monarch's 
debts. 

It  is  conceded  that  the  three  debts-  above  mentioned  were  cre- 
ated ^fter  the  making  of  the  deed  of  assignment. 

The  debts  referred  to  in  the  deed  of  assignment  undoubtedly 
referred  to  Henry  Monarch's  indebtedness  or  liabilities  at  the 
date  of  the  assignment,  and  not  to  such  debts  or  liabilities  as  he 
might  thereafter  create,  for  the  reason  that  the  deed  of  assign- 
ment passed  the  title  to  the  estate  from  him  and  vested  it  in  the 
appellant  for  the  use  and  benefit  of  his  (Monarch 'fc)  wife  and 
children,  and  to  subject  the  estate  to  Monarch's  debts  thereafter 
created  would  defeat  one  of  the  main  objects  of  the  assignment. 

It  is  also  contended  that  these  claims  should  be  deducted  from, 
appellant's  indebtedness  to  Mrs.  Monarcli  on  account  of  the  price 
of  the  slaves.  It  is  cloar  that  the  price  of  the  slaves  was  intended 
to  be  applied  to  the  discharge  of  the  estate  indebtedness  to  the 
appellant  on  account  of  the  money  that  he  had  advanced  in  the 
payment  of  Henry  Monarch's  debts,  created  prior  to  the  deed  of 
trust,  and  thus  it  must  remain. 

The  judgment  of  the  lower  court  is  aillrmed. 


BUSH  V.  WALKER,  &c. 

(Filed  February  7,  1888— Not  to  be  reported.) 

TruBta— A  brother  hHvIng  red**eineii  his  sister's  land,  wbiob  had  been  sol* 
to  satisfy  a  morCiraiire  Hen,  under  nn  n^reement  with  her  to  hold  it  merely  as. 
Becurity  for  the  money  advanced  nn  I  intHrest,  and  to  allow  her  to  redeem,  a 
tpost  was  thHpeby  or^'ited.  whioh  i^  enf.irond  in  this  action.  The  evidence  of 
the  alleged  agreement,  which  was  denied,  is  held  to  be  sufficient. 

B.  F.  Bennett  for  appellant. 

T.  H.  Paynter  for  appellees. 

Appeal  from  Greenup  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee,  Mrs.  Walker,  is  a  sister  of  the  appellant.  Her  land 
had  been  sold,  under  a  judgment  rendered  by  the  cbaDcellor  en- 
forcinj?  a  lien  created  by  mortgage^  for  greatly  less  than  its  value. 

Thompson  was  the  beneficiary  of  the  mortgage,  and  had  pur- 
chased the  land.  The  sum  required  to  redeem  it  was  $168,  and 
the  land  worth  from  $4()0  to  $5(X).  Mrs,  Walker,  in  making  an  effort 
to  redeem  the  land,  applied  to  her  brother,  who  seems  to  have 
been  able  to  assist  her,  to  advance  the  money  for  her  to  Thomp- 
son and  then  hold  the  land  as  security  for  the  purchase  money. 
This  fact  the  appellant  denies,  and  says  the  only  agreement  be- 
tween them  was  that  he,  the  appellant,  agreed  to  exchange  the 
land  he  had  redeemed  from  Thompson,  with  the  mother-in  law 
of  Mrs.  Walker  for  some  land  the  latter  owned  adjoining  his  land, 
and  that  was  intended  for  the  benefit  of  his  sister.  He  exhibits 
ail  agreement  between  the  mother-in-law  and  himself  by  which 
he  agreed  to  make  the  exchange,  dated  in  January,  1880.  That 
agreement  was  never  carried  out,  and,  as  the  proof  shows,  the 
present  appellee  was  no  party  to  it,  and,  besides,  the  agreement 
she  alleges  that  was  made  with  her  was  prior  to  the  August 
term  of  the  Greenup  Circuit  Court,  in  the  year  1878,  and  in  this 
she  is  fully  corroborated  by  other  witnesses  and  the  circum- 
stances surrounding  the  transaction. 

Thompson,  who  bought  the  land,  having  made  an  advantageous 
purchase,  swears  that  he  declined  to  let  the  appellant  redeem  it 
unless  the  redemption  was  in  behalf  of  the  appellant's  sister, 
and,  being  assured  by  the  appellant  that  he  was  not  seeking  the 
benefit  of  the  purchase  for  himself  but  for  his  sister,  Thompson 
consented  to  receive  the  money,  and  at  the  next  term  of  the  court 
the  appellant  obtained  the  deed  of  the  commissioner.  He  took 
possession  of  the  land  and  rented  it  out  receiving  the  rents,  and 
as  one  witness  states,  declined  to  rent  to  him  without  obtaining 
Mrs.  Walker's  consent,  and  this  he  did  obtain  and  then  rented 
the  house.  Other  witnesses  say  that  the  appellant  stated  to  them 
that  he  had  redeemed  the  land  for  his  sister.  It  is  also  shown 
that  he  employed  one  of  the  sons  of  his  sister  to  work  for  him  at 
60  cents  per  day,  and  that  a  portion  of  this  money  earned  by  the 
boy  was  applied  to  the  payment  of  taxes  on  this  land,  ana  the 
entire  testimony  conduces  to  show  an  agreement  made  by  the 
appellee,  such  as  she  alleges. 

It  was  some  rents   from   land    belonging   to   her  mother-in-law 
that  she  expected    would   enable   her   to   refund   the  redemption- 
money. 

It  was  i>erfectly  natural  that  the  brother  should  have  inter- 
posed for  the  benefit  of  his  sister  when  she  was  about  being  de- 
prived not  only  of  a  home  but  all  she  had,  and  her  testimony, 
corroborated  as  it  is,  is  perfectly  consistent  with  what  should  at 
least  have  been  his  conduct  when  redeeming  this  land.  He  says 
that  he  did  not  want  the  land  and  paid  all  it  was  worth.  If  so» 
he  is  not  injured  by  this  judgment.  If  he  is  made  whole  it  is  all 
that,  in  equity  and  good  conscience,  he  is  entitled  to  have.  (Wil- 
liams V.  Williams,  8  Bush,  241.) 

The  judgment  is  affirmed. 
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SMITH,  Ac.  V.  CITY  OF  LOUISVILLE,  &o, 

(Filed  February  9,  1888— Not  to  be  reported. ]fe 

TowDS  and  oitles— Lloen»e  of  vehlclea— An  "aot  oonoerning  license  taxes- 
in  the  city  of  LoulMville'*  in  enumerating  the  various  subjects  of  license,  and 
the  tax  therefor  provides :  "  For  each  vehicle  running  in  said  city  not  less 
than  two  nor  more  than  thirty  dollar.-i;  and  vehicles  thus  licensed  shall  not 
be  subject  to  an  ad  valorem  tax."  Under  this  law  the  city  council  passed 
an  ordinance  crradiug  the  tax  for  vehicles  to  their  uses  and  the  number  of 
horses  used.  Held— That  the  law  evidently  loolced  to  such  a  classification, 
and  there  is  no  discrimination,  as  all  of  the  same  class  are  subjected  to  the 
same  tax.     The  ordinance  is,  therefore,  valid. 

Lane  &  Burnett  and  Brown,  Humphrey  &  Davie  for  appellants^ 

T.  L.  Burnett  and  H.  S.  Barker  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Holt. 

-  The  ** act  concerning  license  taxes  in  the  city  of  Louisville,"' 
passed  by  the  legislature  May  8,  1886  (volume  2,  Acts  1885-'6,  page 
511),  in  enumerating  the  various  subjects  of  license  and  the  tax 
therefor,  provides: 

•* For  each  vehicle  running  in  said  city  not  less  than  $2  nor 
more  than  $30,  and  vehicles  thus  licensed  shall  not  be  subject  to 
an  ad  valorem  tax." 

Subsequently  the  city  council  adopted  this  ordlmince: 

** Section  1.  Be  it  ordained  by  the  general  council  <yf  the  city  of 
Louisville,  That  no  vehicle  shall  be  run  within  the  city  of  Louis- 
ville withoust  a  license  therefor  being  first  granted  as  hereinafter 
graded  and  classed.  The  price  of  license  for  one  year,  to  be  paid 
into  the  treasury  of  the  sinking  fund  of  said  city,  shall  be  as  fol- 
lows, to  wit:  For  each  and  every  wagon,  cart,  dray,  omnibus  or 
other'vehicle  not  specially  designated  herein,  drawn  by  a  single 
animal,  $3;  drawn  by  two  animals,  $5;  drawn  by  three  animals, 
$10;  drawn  by  four  animals,  $15;  drawn  by  five  animals,  $20,  and 
drawn  by  six  animals,  $25.  For  each  and  every  hack,  coupe  or 
ooach,  $5;  for  each  and  every  hearse,  $10;  for  each  and  every 
buggy,  8ulkj%  gig,  phaeton  or  like  vehicle,  $2;  for  each  and  every 
family  carriage,  drawn  by  one  animal,  $2:  drawn  by  two  animals, 
$5." 

The  remaining  two  sections  provide  respectivley^as  to  fines  for 
violations  of  the  ordinance  and  the  repeal  of  prior  ordinances  re- 
lating to  the  same  subject. 

The  appellants  seek,  by  injunction,  to  resist  the  enforcement 
of  this  ordinance,  first,  upon  the  ground  that  it  is  ultra  vires, 
and  second,  that  the  tax  thereby  imposed  is  not  uniform,  and, 
therefore,  illegal.  They  contend  that,  under  the  provisions  of  the 
legislative  act,  supra,  the  council  had  no  powtr  to  classify 
vehicles,  and  could  only  fix  one  certain  sum  between  $2  as  the 
minimum  and  $30  as  the  maximum,  and  impose  it  as  a  license 
tax  upon  each  vehicle,  and  that  when  this  was  done  the  vehicle 
was  exempt  from  all  further  tax  for  the  year,  but  that  under  the 
ordinance  in  question  if  the  owner  uses  one  animal  in  his  vehicle 
one  day  and  pays  the  tax  therefor,  and   then   upon  another  day 


Digitized  by  VjOOQ IC 


780  SMITH,  &C.  V.  CITY  OF  LOUISVILLE,  &0. 

uses  two  animals  therein,  he  is  doubly  taxed  by  being  liable  to 
another  and  a  different  license  tax. 

The  tax  is  one  upon  the  privilege  or  use,  rather  than  the  spe- 
cific article.  It  is  for  **each  vehicle  running  in  said  city."  The 
law  evidently  looked  to  a  classification  as  to  this  use  or  priv- 
ilege. Its  language,  already  quoted,  points  strongly  in  this  direc- 
tion. It  gives  the  power  to  the  municipal  legislature  to  fix  the 
tax  at  not  less  than  $2  nor  more  than  $80.  This  wide  margin, 
when  considered  in  connection  with  a  subsequent  provision  of  it, 
leaves  no  room  for  doubt  as  to  the  legislative  intention. 

This  latter  clause  reads  thus: 

"The  secretary  and  treasurer  of  the  sinking  fund  sliall,  from 
the  oath  of  the  applicant  or  other  evidencce,  reeominend  to  the 
general  council  the  grade  in  which  the  applicant  shall  be  classed 
under  the  ordinance  of  said  city,  when  the  application  is  to 
license  a  tavern,  coffee  house  or  other  place  where  spirituous, 
vinous  or  malt  licpiors  are  sold. 

*' In  granting  all  other  licenses  the  secretary  and  treasurer  of 
the  sinking  fund  shall,  from  the  oath  of  the  applicant  or  other 
evidence,  ascertain  the  grade  in  wliich  such  applicant  shall  be 
licensed,  hut  such  applicant  shall  have  the  right,  within  ten 
tiays,  to  appeal  to  the  commissioners  of  the  sinking  fund  from 
the  action  of  said  secretary  and  treasurer,  and  the  commissioner 
shall  have  power  to  determine  in  which  grade  the  applicant  shall 
he  placed." 

This  provision  applies  to  licenses  to  run  vehicles.  Granting 
that  it  confers  no  power  upon  the  council  not  theretofore  given 
in  the  act,  yet  it  plainly  shows  that  the  legislature,  in  saying; 
that  the  tax  sould  not  be  less  than  $2  nor  more  than  $30,  intendea 
to  confer  upon  the  council  the  right  to  classifv  and  grade  the 
privilege  according  to  the  character  of  the  use  made  of  the 
vehicle.     In  fact,  it  in  substance  says  so. 

Moreover,  it  is  reasonable  to  suppose  that  this  was  the  inten- 
tion. It  would  be  grossly  unjust  to  requiraall  vehicles  running 
in  the  city  to  pay  the  same  license  tax.  If  the  legislature  fiad  so 
intended,  it  would  have  said  so. 

A  four-horse  >vagon,  loaded  with  iorn  or  other  heavy  material, 
of  course  wears  out  the  street  much  faster  than  the  one-horse 
wagon  of  the  poor  marketman. 

Perhaps  the  entire  outfit  of  the  latter  is  not  worth  over  $30,  or 
the  highest  sum  authorized  by  the  law  as  a  license  tax.  While 
as  to  trie  one  this  sum  might  be  a  reasonable  tax,  it  would  be 
spoliation  as  to  the  other. 

Plainly,  the  grading  of  this  tax,  according  to  the  character  of 
the  use,  comes  nearer  to  equal  taxation  than  would  the  iraposi« 
tion  of  a  fixed  sum  upon  each  vehicle. 

Absolute  equality  of  taxation  is  impossible.  It  can  only  be 
approximated.  No  doui^le  tax  can  of  course  be  imposed.  This  is 
a  fundamental  maxim  in  the  law  of  taxation.  But  in  this  in- 
stance the  vehicle  in  use  pays  a  license  tax,  and  is  exempted 
from  an  ad  valorem  tax. 

The  ow^ner  certainly  knows  the  character  of  the  use  to  be  made 
of  his  vehicle,  and  there  is  no  discrimination,  because  all  of  the 
same  class  are  subjected  to  the  same  tax.  It  operates  upon  all 
alike.  There  is  no  distinction  of  persons.  Every  one  usliig  one 
horse  to  his  vehicle  is  taxed  alike,  and  so  of  each  class.  The 
tax  is  uniform  as  to  each  subject  of  the  given  class.  Such  a 
license  or  occupation  tax,  wisely  guarded,  serves  to  equalize  tax- 
ation, and  the  power  of  the  legislature  to  authorize  it  is  so  well 
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settled  by  judicial  opinion  that  the  citation  of  authority  is  ud- 
tkecessary. 
Judgment  affirmed. 


FRANK,  Ac.  V.  QUAST,  Ac. 

(Filed  February  9,  1888.) 

Negotiable  instruments— Accommodation  drawers— Where  a  bill  of  ex- 
t)hange  is  drawn  and  indorsed  for  the  accommodation  of  the  acceptors,  upon 
the  condition  that  it  shall  he  discounted  at  a  particular  bank,  a  purchaser  of 
the  bill  before  maturity,  without  notice  of  the  seci-et  agreement  is  not  affected 
by  it,  althou>?h  he  may  have  taken  the  bill  in  payment  of  a  pre-existing 
debt:  and  he  may,  therefore,  recover  upon  the  bill  in  an  action  against  the 
drawers. 

Lewis  &  Fairleigh  for  appellants. 

James  G.  Haswell  and  M.  A.  Mason  for  appelloes. 

Appeal  from  Breckinridge  CMrcuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Frank  &  SJSns  were  merchants,  doing  business  in  Breckinridge 
county.  They  desired  to  raise  money,  and  induced  the  appellants 
to  become  the  drawers  of  a  hill  payable  to  themselves,  addressed 
to  Frank  &  Sons,  who  accepted  it.  The  bill  was  then  endorsed 
in  blank  by  the  drawers  and  delivered  to  the  acceptors,  P'rank 
ifc  Sons,  to  be  presented  for  discount  to  the  Breckinridge  Bank, 
where  it  was  agreed,  at  the  time  the  accommodation  paper  was 
drawn,  it  should  be  negotiated.  This  agreement  was  between  the 
drawers  and  the  acceptors,  and  it  is  alleged  by  the  defense  here 
that  it  was  on  this  express  conditix)n  that  the  paper  was  executed 
by  the  drawers. 

The  bill  was  made  payable  at  the  Breckinridge  Bank,  but  when 
presented,  the  bank  declined  to  discount  it,  the  bill  remaining  in 
the  possession  of  the  acceptors,  Frank  &  Sons.  The  drawers, 
ascertaining  that  Frank  &  Sons  were  embarrassed,  notified  the 
bank  not  to  discount  the  paper,  and  one  of  the  drawers  went  to 
the  home  of  Frank  <&  Sons  to  obtain  the  paper,  but  failed  to 
do  so, 

Frank  &  Sons  had  been  purchasing  goods  in  the  city  of  Louis- 
ville, and  while  in  that  city  and  being;  indebted  to  the  appellees, 
Quast  A  Schulten,  they  induced  the  latter  to  accept  the  bill  in 
payment  of  a  debt  due  tliem  and  made  purchases  of  goods  with 
the  balance  raised.  The  paper  was  discounted  by  one  of  the 
Louisville  banks  and  sent  by  that  bank  to  the  Breckinridge 
Bank  for  collection,  where  it  was  protested.  The  appellees,  Quast 
&  Schulten,  having  endorsed  the  paper,  took  it  up,  and  now 
bring  this  suit  against  the  drawers,  who  make  the  defense  that 
one  of  the  conditions  of  its  execution  was  that  it  should  be  dis- 
counted at  the  bank  in  Breckinridge  county  at  a  particular  time. 
It  appears  that  when  the  paper  w^as  presented  to  the  appellees, 
or  when  the  appellees  asked  Frank  &  Sons,  or  the  member  rep- 
resenting the  firm  at  the  time,  for  payment  of  their  debt,  that 
Frank  replied  he  had  been  making  eiforts  to  raise  the  money, 
and  had  failed  to  got  it,  saying  furtlier  that  he  had  a  bill  drawn 
for  his  accommodation,  payable  at  the  Breckinridge  Bank,  and 
that  bank  had  declined  to  discount  it.  Then  it  was  the  api)ellee8 
said  to  Frank  that  it  could  be  discounted   in   the  city,  to  which 
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Farnk  readily  assented,  and  delivering  the  bill  to  the  appellees 
tliey  had  it  discounted  in  the  manner  and  for  the  purposes 
already  stated. 

The  paper  had  not  matured  when  discounted,  and  there  is  no 
evidence  conducing  to  show  bad  faith  on  the  part  of  the  appel- 
lees in  discounting  the  paper,  or  that  they  had  any  notice  of  the 
agreement  between  the  parties  to  the  bill  that  it  should  be  nego- 
tiated at  the  Breckinridge  Bank  and  nowhere  else.  The  appellees 
had  no  reason  to  suspect  the  honesty  of  its  debtors,  and  took 
the  paper  as  innocent  holders  for  value. 

This  defense  is  based  on  the  idea  that  the  party  for  whose  ben- 
efit it  was  m»6e  wns  the  ajr^nt  of  the  drawers,  and  that  the  agent 
having  n  y  mor 3  pc  wer  than  that  gU  e  ^  him  by  the  princ'pal^his  acts 
beyond  that  authority  are  void,  li  Frank  had  notice  of  the  re- 
striction, or  was  placed  on  inquiry  in  regard  to  the  manner  in 
which  this  paper  was  to  be  disposed  of  by  the  acceptors,  there 
might  be  some  plausibility  in  the  defense.  The  fact  that  the 
proceeds  of  the  bill  were  applied  to  the  payment  of  a  pre-exist- 
ing debt  was  not  evidence  of  notice,  nor  did  it  destroy  the  bona 
fides  of  the  transaction.  In  fact  the  very  purpose  of  the  drawers 
and  acceptors  in  making  the  paper  was  to  enable  these  debtors 
to  pay  their  debts,  the  drawers  Itnowiug  that  they  were  haid 
pressed  for  money,  and  being  assured  by  Frank  &  Sons  that  as 
soon  as  they  sold  their  tobacco  the  money  would  be  replaced, 
they  drew  the  bill.  Frank  &  Sons  had  the  right  to  transfer  the 
paper.  It  was  endorsed  by  the  appellants  and  delivered  to  Frank 
that  be  might  transfer  it  and  obtain  the  money.  It  may  have 
been  that  the  money  raised  was  intended  to  be  applied* to  the 
payment  of  these  Louisville  debts,  and  the  appellees  being  bona 
nde  holders  of  the  paper,  the  court  will  not  inquire  into  the 
question  of  agency  for  the  purpose  of  relieving  parties  who  have 
placed  it  in  the  power  of  others  to  discount  such  paper.  There 
was  no  defect  in  the  title,  and  the  right  to  transfer  the  paper 
was  unrestricted  by  any  of  its  stipulations.  The  paper  was  made 
for  the  accommodation  and  use  of  Frank  &  Sons,  and  no  restric- 
tion as  to  the  application  to  be  made  by  them  of  the  money.  Mr, 
Daniel,  in  his  work  on  Negotiable  Instruments,  says: 

**It  is  immaterial  that  ppaer  executed  or  endorsed  for  accom- 
modation is  not  used  in  precise  conformity  with  agreement, 
when  it  does  not  appear  that  the  accommodation  party  had  any 
interest  in  the  manner  in  which  the  paper  was  to  be  applied.  No 
change  in  the  mere  mode  or  plan  of  raising  the  money,  though 
not  applied  to  the  purpose  intended  by  the  accommodation  party, 
will  constitute  a  misappropriation.''     (Volume  1,  page  742.) 

Again: 

**The  accommodation  party  must  have  some  interest  in  the 
application  of  the  money,  otherwise  he  is  in  no  condition  to  con- 
tend there  has  been  a  misapplication  of  it,  or  of  the  security  on 
which  it  has  to  be  raised." 

This  doctrine  was  applied  to  a  case  where  the  party  had  ap- 
plied the  proceeds  to  a  pre-existing  debt": 

**It  is  now  well  settled  that  when  a  note  is  endorsed  for  the 
accommodation  of  the  maker,  to  be  discounted  at  a  particular 
bank,  it  is  no  fraudulent  misappropriation  of  the  note  if  it  is  dis- 
counted at  another  bank,  or  used  in  the  payment  of  a  debt  .or 
otherwise  for  the  credit  of  the  maker."  (Daniel  on  Negotiable 
Instruments,  volume  1,  page  742.) 

Here  the  drawers  and  endorsers  gave  to  Frank  <fc  Sons  the  ase 
of  their  names  to  raise  money  in  any  way  beneficial  to  that  firm 
without   restriction  or  condition,  except,  as  they  say,  the  money 
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vaB   to  be  obtained  from  a  particular   bank.    Such   a    oondition, 
unknown  to  a   bona   fide   holder,  can  not  affect  the  validity  of 
the  bill  in   his   hands,  and  from    the  facte  before  us  we  perceive 
no  merit  in  the  defense. 
Judgment  affirmed. 


HAROIS,  Ac.  V.  DITMORE,  Ac. 

(Filed  Feburary  9,  1888.) 

Deeds— Estoppel  -R.  died,  leaving  three  sods,  L,  W.  aod  P.,  bis  cmly  heirg. 
I.  fiDd  W.,  having  received  each  his  portion  of  his  father's  land,  in  consid- 
eration of  that  fact,  and  at  the  request  of  P.,  executed  to  the  wife  of  P.  a 
conveyance  to  "the  remaining  one-tblrd  of  said  land,  *  *  *  with  covenant 
of  general  warranty."  Although  P.  was  not  named  in  the  body  of  the  deed 
as  one  of  the  grantors,  he  signed  and  acknowledged  it  as  well  as  I.  and  W. 
P.  having  died,  his  widow  sold  the  land,  and  the  purchaser  resists  the  pay- 
ment of  the  purchase  money  on  the  ground  that  she  has  no  title.  The  chil- 
dren of  P.  claim  the  land  as  bis  heirs  at  law.  Held — That  as  P.  requested  I. 
and  W.  to  convey  with  warranty  the  entire  tract,  although  they  had  title  to 
only  an  undivided  two-thirds,  he.  to  that  extent  at  least,  became  a  party  to 
the  deed,  and  o.ould  not.  while  living,  have  recovered  any  part  of  the  land, 
and  if  he  could  not.  neither  can  his  heirs  now  do  so,  and  to  confirm  the  title 
to  his  then  wife  \a  but  carrying  out  the  purpose  of  the  deed  and  enforcing 
his  implied  agreement  to  convey  to  her. 

G.    W.  Roark  for  appellants. 

Milllken  &  Bush  for  appellees. 

Appel  from  Simp.son  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  question  in  this  case  is,  what  effect  is  to  be  given  to  the 
following  deed: 

**This  i\eei\  of  (conveyance  between  f.  H.  Miller  and  wife,  W. 
B.  Miller  and  wife,  grantors,  and  Ann  Miller,  wife  of  Philip 
Miller,  grantee,  witnesseth  that  wiiereas,  in  the  division  of  the 
lands  of  Randolph  Miller,  deceased,  among  his  three  sons  and 
heirs,  I.  H.,  Wm.  B.  and  Philip  Miller,  the  said  I.  H.  and  W.  B. 
have  already  received  each  their  portion  of  the  land.  Now,  in 
consideration  of  said  fact,  and  at  the  request  of  said  Philip,  the 
grantors  hereby  deed  and  convey  to  Ann  Miller  the  remaining 
one-third  of  said  land,  bounded  as  follows;  *  »  *  Containing 
sixty-three  acres,  tiie  said  Ann  Miller  to  have  and  hold  the  .same 
to  herself,  her  heirs  and  assigns  forever,  with  covenant  of  gen- 
eral warranty.     In  testimony.'-  etc. 

The  deed  was  signed  and  duly  acknowledged  by  Philip  Miller, 
as  well  as  those  specially  designated  in  the  body  of  it  as  grant- 
ors. Philip  Miller  having  died,  and  his  widow  having  become 
the  wife  of  Ditman.  she  sold  the  tract  of  land  described  in  the 
deed  to  appellant,  Hargis,  who  resisted  payment  of  the  purchase 
price  upon  the  ground  she  had  no  title  to  it,  and  the  three  chil- 
dren of  Philip  Miller,  being  parties,  claim  it  as  his   heirs  at  law. 

Notwithstanding  the  other  two  shares  of  the  original  tract  had 
previously  been  conveyed  respectively  to  I.  H.  and  W.  B.  Miller, 
the  legaTtitJe  to  rwo-thirds,  undivided,  of  the  sixty-three  acres» 
was  still  in  them,  though  Philip  Miller  was  entitled  to  the  actual 
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ownership  of  the  whole  of  it,  Jind  might  have  compelled  them  to 
convey  the  legal  title  to  himself.  But  instead  of  doing  so  he  re- 
quested them  to  convey,  not  their  legal  title  to  two-thirds  undi- 
vided of  the  land,  but  to  Ann  Miller  '*the  remaining  one-third  of 
said  land,'^  and  to  covenant  the  title  thereto.  They  were,  there, 
fore,  bound  to  her  for  a  good  title  to  the  whole  tract  of  sixty- 
three  acres,  and  she  could  have  at  any  time  sued  them  upon  that 
warranty.  But  Philip  Miller,  having  requested  them  to  thus 
convey  with  warranty  the  entire  tract,  and  to  that  extent,  at 
least,  become  a  party  to  the  deed,  could  not  himself,  while  liv- 
ing, have  recovered  any  part  of  the  land,  and  if  he  could  not 
neitlier-can  his  heirs  now  do  so. 

If  it  was  not  the  intention  of  Philip  Miller  to  have  conveyed  to 
his  then  wife  the  entire  estate  in  the  land,  it  is  hard  to  tell  what 
was  the  purpose  of  the  parties  in  the  execution  of  the  deed. 
Though  Philip  Miller  was  not  in  terms  named  in  the  deed  as  a 
grantor,  nevertheless  he  is  as  much  bound  by  the  conveyance 
and  covenant  of  warranty  as  if  he  had,  in  the  usual  form,  been 
so  named.  And  to  confirm  the  title  of  the  land  to  his  then  wife 
is  but  carrying  out  the  purpose  of  the  deed  and  enforcing  his  im- 
plied agreement  to  convey  to  her. 

Judgment  affirmed. 


ALLEN  V.  COMONWEALTH. 

(Filed  February  2,  1888.) 

1.  Practice— Presence  of  aocus^»d— In  cases  of  felony,  the  accused  has  the 
right  to  be  present,  and  must  be  present,  durin^^  the  whole  of  the  trial  and 
until  the  final  judgment. 

In  this  cn»e  it  was  error  in  the  absence  of  the  accused  to  submit  the  case 
to  the  jury  to  consider  of  their  verdict,  and  unless  it  aflflrraatively  appears 
from  a  record  that  such  an  error  was  not  prejudicial,  there  should  be  a  re- 
versal, but  as  the  judgment  in  this  wise  must  iie  reversed  for  another  error, 
it  is  not  necessary  to  determine  whether  it  appears  that  this  error  was  not 
prejudicial. 

3.  Instructions  must  be  basbd  upon  the  evidence,  and  it  is  error  to  instruct 
the  jury  as  to  their  duty  in  the  event  they  find  a  certain  state  of  facts,  the 
existence  of  which  the  evidence  dorfs  not  tend  to  show.  It  was,  therefore, 
error  in  this  case  to  instruct  the  jury  that  the  defendant  had  no  right  to  act 
in  self-defense  if  he  brought  on  the  ditticulty,  uuless  he  had,  in  good  faith, 
abandoned  it,  there  being'  no  testimony  tendine  to  show  that  he  did  or  said 
anything  with  tlie  intention  of  provoking  a  difficulty,  or  which  made  the 
conduct  of  the  deceased  excusable.  The  mere  fact  that  the  accused  went  to 
where  the  decea.sed  was,  explained  as  it  was  by  the  circumstances,  and  what 
he  then  and  there  said,  did  not  authorize  the  qualification  of  the  instruction. 

3.  Self-defenfte— One  can  not  be  deprived  of  the  benefit  of  the  plea  of  self- 
defense,  because  words  innocently  spoken  by  him  or  in  jest,  or  some  act  not 
calculated  or  intended  to  do  so,  may  have  contributed  to  bring  on  the  dlflS- 
culty.  It  is,  therefore,  error  to  instruct  a  jury  that  if  the  defendant  *' brought 
on  "the  dilticnlty,  he  can  not  rely  upon  the  plea  of  self-defense,  because  the 
language  is  tod  general. 

4.  Same— Instruction— It  is  error  to  instruct,  a  jury  that  the  defendant  can 
not  rely  upon  the  plea  of  self-defense  if  they  "believe  from  the  evidence," 
that  certain  facts  existed.  They  should  be  required  to  believe,  "to  the  ex- 
clusion of  a  i-easonable  doubt,"  that  such  facts  existed. 
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Lewis  McQuown  for  appellant. 
P.  W.  Hardin  for  appellee. 
Appeal  from  Barren  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Holt. 

This  is  a  conviction  for  manslaughter. 

At  the  close  of  the  argument  to.  the  jury  they  were  properly 
put  under  the  charge  of  an  officer,  the  accused  being  remanded 
to  .jail,  and  the  court  then  adjourned  for  dinner.  Upon  assembling 
again,  but  in  the  absence  of  the  accused,  he  being  then  in  jail, 
the  case  was  finally  submitted  to  the  jury,  and  they,  under  the 
charge  of  an  officer,  were  sent  to  their  room  to  consider  of  their 
verdict. 

It  is  a  rule  of  the  common   law,  that  the  trial  of  one  charged 
with. felony  must  be  had  in  his  presence. 
.   In  Sperry's  case.  9  Leigh,  623,  it  was  said: 

** The  well  eslablish^ed  practice  in  England  ^and  in  this  State 
is,  that  a  prisoner,  accused  of  felony,  must  be  arranged  in  per- 
son, and  must  plead  in  person,  and  in  all  the  subsequent  proceed- 
ings it  is  required  that  he  shall  appear  in  person." 

This  is  his  right. 

Judge  Cooloy  says:  "In  cases  of  felony,  where  the  prisoner's 
life  or  liberty  is  in  peril,  he  has  the  right  to  be  present,  and  must 
be  present,  ciuring  the  whole  of  the  trial,  and  until  the  final 
judgment. 

"if  he  be  absent,  either  in  person  or  by  escape,  there  is  a  want 
■of  Jurisdiction  over  the  person,  and  the  court  cai\  not  proceed 
with  the  tiral,  or  recjive  the  verdict,  or  pronounce  the  final 
judgment.''     (Cooley's  Cons.  Lim.,  page  319.) 

Section  12  of  our  Bill  of  Rights  provides:  "That  in  all  criminal 
prosecutions,  the  accused  hath  a  right  to  be  heard  by  himself  and 
counsel,"  and  in  the  case  of  Temple  v.  Commonwealth,  1  4  Bush, 
769,  it  was  properly  said: 

**The  right  to  be  heard  by  himself  and  counsel  necessarily  em- 
braces tlie  right  to  be  present  hjmself,  and  to  have  a  reasonable 
opportunity  to  have  his  counsel  present  also,  at  every  step  in  the 
progress  of  the  trial,  and  to  deprive  him  of  this  right  is  a  viola- 
tion of  that  provision  of  the  fundamental  law." 

In  the  case  last  cited  a  judgment  of  conviction  was  reversed, 
because  the  verdict  was  received  in  the  absence  of  the  accused, 
and  when  he  was  in  jail. 

The  Constitution  of  Alabama  contains  a  like  provision,  and  in 
the  case  of  the  State  v.  Hughes,  2  Ala.,  102,  a  judgment,  based 
upon  a  verdict  similarly  received,  was  reversed. 

The  same  result  followed  from  a  like  cause  in  The  People  v. 
Perkins,  1  Wend.,  91. 

In  Meece  v.  The  Commonwealth,  78  Ky.,  586,  it  was  held,  that 
instructions  to  the  jury  in  a  felony  case  should  not  be  given  or 
modified  in  the  absence  of  the  defendant,  because  he  has  a  right 
to  be  present  at  every  step  taken  In  his  case. 

This  rule  is  well  founded.  The  life  or  liberty  of  the  accused  is 
in  peril.  He  has  the  right  to  see  that  nothing  is  done  or  omitted 
to  nis  prejudice,  and  his  presence  may  exert  an  influence  in  his 
favor  with  his  triers.     If  so,  he  is  entitled  to  the  benefit  of  it. 

Let  us  now  see  if  the  reason  for  the  rule  applies  to  the  case  in 
hand. 

When  the  jury  are  brought  into  court  they  should  be  called,  so 
that  it  may  be  known  that  all,  and  only  those  selected,  are  upon 
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it.  The  aecuKed  lias  a  right  to  know  that  those  who  retire  to  tbe* 
jury  room  to  settle  his  fate  are  the  same  persons  whom  be  baa 
selected  as  his  triers. 

The  Criminal  Code,  hy  section  188,  provides  that  the  defendant 
must  be  present  '* during  the  trial''  of  a  felony.  This  is  but  de- 
claratory of  the  common  law.  The  trial  begins  with  the  swear- 
ing of  the  jury,  and  ends  wlien  the  rerdict  is  rendered. 

Ev«ry  step  taken  in  the  interim  is  a  part  of  the  trial.  Submit- 
ting the  case  to  the  jury,  and  sending  ttiem  to  their  room,  is, 
therefore,  a  part  of  it,  and  should  not  be  done  In  the  absence  of 
the  accused. 

In  addition  to  the  reason  for  this  already  suggested,  the  Crim- 
inal CJode  provides,  hy  section  245,  for  the  selection  and  swearing 
of  an  officer  to  take  charge  of  them.  He  is  the  only  person  wha 
has  access  to  them.  He  is  in  authority,  and  if  dishonest  might 
inflict  trreat  injury  upon  the  defendant  by  influencing  them 
against  him.  The  latter  has  the  right,  therefore,  to  know  who 
he  is,  and  to  object  to  him  if  unfit  from  bias  or  any  other  cause. 
The  ground  of  objection  may,  and  is  likely  to  be  known,  only  to 
the  accused.  He  has  also  a  right  to  see  that  he  is  sworn,  as 
required  by  law. 

Again:  It  is  the  duty  of  the  court  to  deliver  to  the  jury  when 

■  they  retire  to  consider  of  their  verdict  the  indictments  and  the 

instructions,  and  by  section   248  of  tlie  Criminal  Code  **  the  jury 

may  take  with  them  all  papers  and  other  things  which  have  been 

received  as  evidencce  in  the  case." 

The  defendant  has  a  right  to  see  that  the  proper  papers,  and 
no  others,  are  given  to  them. 

In  this  instance  his  enforced  absence  prevented  the  exercise  of 
these  rights.  He  was  entitled  to  them,  not  ex  gratia  ouriee,  but 
of  right. 

It  is  unnecessary,  however,  to  (iecide  whether,  upon  a  view  of 
the  entire  record  in  this  case,  tlie  judgment  should  be  reversed 
for  the  error  indicated,  because  this  must  be  done  upon  another 
ground. 

The  right  of  the  accused  to  nppt^al  is  altogether  statutory.  Iience 
in  giving  it  tlie  legislature  may  impose  such  terms  as  it  se**s 
proper,  and  it  has  chosen  to  say  that  if,  upon  the  entire  record,  it 
appears  that  the  accused  has  not  been  prejudiced  by  the  error, 
that  then  it  can  not  avail  him. 

It  is  manifest,  however,  for  various  reasons  that  the  action  of 
the  court,  which  we  have  been  discussing,  was  improper,  be- 
cause of  tlie  defendant's  absence  at  the  time,  anil  unless  it 
afflrmativley  appears,  fr«)m  a  record,  that  the  accused  was  in  no 
wise  prejudiced  hy  such  an  error,  a  reversal  would  result. 

The  third  instruction  given  to  the  jury  reads  as  follows: 

"If,  at  the  time  of  the  shooting,  the  defendant  believed,  and 
had  good  grounds  to  believe,  that  he  was  then  in  danger  or  ap- 
parent danger  of  losing  his  life  or  receiving  serious  bodily  harm 
at  the  hands  of  John  Miller,  he  had  the  right  to  rid  himself  of 
such  danger  hy  the  use  of  an^'  means  then  in  his  possession, 
even  to  tlie  shooting  of  Miller,  unless  they  shall  believe,  from 
the  evidence,  that  defendant  brought  on  the  difficulty,  in  which 
Miller  was  shot,  and  in  that  event,  he  (defendant)  could  not 
avail  himself  of  the  plea  of  self-defense  or  apparent  necessity 
uniti  he.  in  good  faith,  abandoned  the  difficulty." 

Instructions  must  he  given  to  suit  the  facts  proven.  As  this 
case  must  he  tried  again,  it  is  proper  for  us  not  to  discuss  the 
testimony  in  d(  tail.   It  is  sufficient  to  say  that  the  evidence  upon 
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Ibbfe  Itlal  already  had  did  not  warrant  the  qualiflcation  above 
Italicised  of  the  instruction  as  to  self-defense. 

The  mere  fact  that  the  accused  went  to  where  the  deceased 
"was,  explained,  as  it  was,  by  the  circumstances  and  testimony, 
'9kti6  What  he  then  and  there  said  to  the  deceased,  as  detailed  by 
those  present,  did  not  authorize  it.  Upon  the  evidence  intro- 
duced  the  single  question  should,  by  proper  instructions,  have 
been  submitted  to  the  jury,  whether  or  not  the  shooting  was  done 
in  self  defense. 

If,  however,  the  testimony  had  autl^orized  it,  yet  the  qualifioa- 
iton,  as  given,  was  improper. 

The  jury  were  told  in  the  broadest  language  that  tlie  accused 
-could  not  rely  upon  the  plea  of  self-defense  if  he  *' brought  on'' 
the  difficulty. 

This  gave  them  too  much  latitude.  It  left  out  of  view  anj'  in- 
tention upon  the  part  of  the  accused,  and  authorized  them  to 
find,  for  instance,  that  he  had  "brought  on"  the  difficulty  by 
merely  going  to  where  the  deceased  was.  or  opening  a  conver- 
Bation  with  him.  Guided  by  such  an  instruction,  a  jury  might 
Infer  that  a  defendant  had  *' brought  on"  a  difficulty  by  a  mere 
idle  word,  or  one  .spoken  in  jest  and  without  any  intention  of  in-* 
Juring  the  other  party. 

Moreover,  it  only  required  them  to  ^Mielipve,  from  the  evi- 
dence,''' that  the  accused  brought  it  on.  They  were*  left  to  act 
upon  a  preponderance  of  testimony,  and  could  find  that  he  did 
so  without  believing  it,  to  the  exclusion  of  a  reasonable  doubt, 
although  It  was  a  matter  upon  which  his  guilt  or  innocence  in  a 
-certain  state  of  case  depended. 

It  is  true  some  writers,  in  genearl  terms,  say  that  if  an  accused 
■••provokes  the  difficulty."  he  thereby  divests  himself  of  the  right 
to  say  that  he  acred  in  self-defense. 

Bishop  says: 

**For  he  who  seeks  and  brings  on  a  quarrel  can  not  in  general 
*vail  himself  of  his  own  wrong  in  defense."  (2  Bisohp  on  Crim. 
Law,  section  702.) 

This  doctrine,  generally  speaking,  is  cnrre^*t,  but  it  is  improper 
to  say  to  a  jury  if  the  defendant  ** brought  on"  the  difficulty,  he 
tjan  not  rely  upon  the  plea  of  self-defense,  because  the  language 
is  too  general,  and  opens  altourether  too  wide  ^  field  for  inference 
and  supposition  upon  the  part  of  the  jurymen.  - 

If,  however,  one  by  his  own  wrongful  act  makes  the  harm  or 
danger  to  himsf'lf  necessary  or  excusal>le  in  the  person  who  is 
Inflicting  or  about  to  inflict  it,  then  the  former  can  not.  upon 
the  plea  of  self-defense,  excuse  the  taking  of  life  or  the  infliction 
t>f  great  bodily  harm. 

Wor  can  he  do  so.  if  he  seeks  the  otfier  party,  not  innocently, 
'but  with  the  intention  of  provoking  a  difficulty  and  does  so. 

He  must  not,  however,  be  deprived  of  the  benefit  of  the  plea  of 
Belf-defense,  because  words  innocently  spoken  by  him  or  in  jest. 
or  some  act  done  by  him  not  calculated  or  intended  to  do  so,  and 
not  resorted  to  as  a  shelter  for  intended  wrong,  may  have  contrib- 
tited  to  bring  on  the  difficulty. 

Jutlgment  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 
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SIMPKINSON  &  CO.  V.  SANDERS,  Ac. 
(Filed  March  8,  1888— Not  to  be  reported.) 

1.  Id  bd  action  to  set  aside  a  mortKa^e  as  fraudulent  or  to  have  it  d^lare<t 
to  operate  as  an  assignment  under  the  aot  of  185A,  sli^rht  olrcuni stances,  that 
at  best  amount  only  to  u  suspicion  of  unfairness  should  not  be  allowed  ta 
outweif^h  the  testimony  of  both  the  mortgagor  and  the  agent  of  the  mort- 
gagee as  to  the  validity  of  the  mortgage,  and  to  convict  both  of  them  of  per 
jury,  they  having  been  called  on  by  the  plaintiff  to  testify.  And  the  testis 
niony  of  the  agent  of  the  mortgagee  that  the  money  was  loaned  in  each 
Instance  when  the  mortgages  wiere  executed,  not  being  contradicted,  should 
be  accepted  as  conclusive  upon  that  point,  although  the  witness  is  directly 
Interested  in  the  result  of  the  litigation. 

2.  Same— Although  the  court  properly  adjudged  that  the  mortgage  waa 
valid  and  should  have  priority  over  other  liens,  it  was  error  to  dismiss  the 
plaintiff's  petition  as  against  the  debtor.  The  decree  should  have  been,  flrst^ 
for  a  sale  of  the  land  to  satisfy  the  liens  upon  it,  and  then  to  satisfy  the 
debts  of  the  plaintiff. 

J.  W.  Greene  and  C.  Strother  for  appellants. 

Hargis  &  Eastin  for  appellees. 

Appeal  from  Owen  Circuit  (\iurt. 

Opinion  of  the  court  by  Cliief  JuHtice  Pryor. 

We  perceive  nothing  in  this  record  to  contradict  the  sworrv 
statements  of  Sanders  and  Davis,  who  were  called  on  by  th& 
plaintifF  to  testify  as  4o  the  validity  of  the  mortgages  made  to 
Phelps  &  Co.,  and  whoso  testimony  must  be  held  as  conohisive^ 
on  that  branch  of  the  case.  Sliglit  circumstances  that  at  best 
amount  only  to  a  suspicion  of  unfairness,  should  not  be  permitted 
to  convict  both  Davis  and  Sanders  of  perjury  b}'  reason  of  their 
testimony.  Besides,  while  Sanders  may  not  have  satisfactorily 
explained  the  extent  of  liis  losses,  and  the  manner  in  which  those 
losses  were  settled,  Davis  swears  that  tlie  money  was  loaned  in 
each  instance  when  the  mortp^aj^es  were  executed,  and  there  is 
no  reason  to  doubt  the  truth  of  his  statement.  His  direct  inter- 
est in  the  result  of  the  litigation  might  affect  the  weight  of  his 
testimony  if  there  was  any  evidence  of  a  substantial  character 
conflicting  with  the  history  ho  gives  of  the  two  transactions,  but 
as  there  is  none,  and  being  tlie  witness  for  the  appeilant,  and 
making,  so  far  as  this  record  sliows,  a  full  disclosure  of  the  busi-^ 
ness  relations  between  'himself  and  Sanders,  the  clvancollor 
acted  properly  in  subjecting  tlie  mortgaged  property  to  the  pay-* 
ment  of  all  the  liens  upon  it,  giving  to  Davis  priority. 

The  court  below  erred,  however,  in  dismissing  the  petition  as 
to  Sanders,  and  in  failing  to  give  to  the  plaintilTs  what  was  left, 
if  anything,  after  satisfying  the  prior  liens.  The  land  should 
have  been  sold  first  to  satisfy  tlie  mortgage  liens,  including  the 
mortgages  paid  to  the  hanl<.  and  tlien  the  debt  due  the  plaintiffs, 
and  should  have  also  subjected  the  notes  to  sale  held  by  Sanders 
and  disclosed  In-  liim  as  his  property  under  that  prayer  of  the 
petition  for  a  discovery. 

The  judj^ment  must  be  reversed  at  the  cost  of  Sanders  (the  de- 
fendant, Davis,  being  entitled  to  the  judgment  given  him),  with 
directions  to  include  in  the  judgment  of  sale  tlie  amount  goin^ 
to  the  plaintiffs— that  to  be  paid  after  the  mortgage  liens  are 
satisfied,  and  also  to  sell  the  notes  to  satisfy  plaintiff's  debt,  etc., 
and  for  proceedings  consistent  with  this  opinion.     If  the  land  had 
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been  sold,  then  the  proceeds  to  be  Japplied  in  like  manner.  As 
there  was  no  supersedeas,  it  may  have  been  sold,  and  if  so,  the 
rights  of  the  purchaser  can  not  be  disturbed  by  reason  of  this  re- 
versal. Remanded  for  proceedings  consistent  with  this  opinion. 
Appellants  are  entitled  to  a  judgment  for  costs  against  Sanders 
aldne.  Sanders  should  be  required  to  deliver  up  the  notes  he 
says  are  due  him  that  may  be  sold  or  collected  by  thw  commis- 
sioner. 

To  a  petition  for  rehearing  Chief  Justice  Pryur  delivered  the 
following  response: 

We  understand  distinctly  from  Davis  that  there  was  no  pre- 
tense, sham  or  subterfuge  in  the  loan  of  this  money  to  Sanders; 
that  the  witness  obtained  money  from  Phelps  &  Co.  to  loan  out, 
or  rather  advance  on  tobacco:  that  witness  was  responsible  for 
the  parties  to  w^hom  he  advanced  the  money;  that  he  let  Sanders 
have  the  money  on  the  day  the  mortgage  was  executed,  and 
afterwards  settled  with  Phelps  the  entire  amount  of  monies  ad- 
vanced, including  that  advanced  by  witness  to  Sanders,  and 
thereby  became  entitled  to  the  benefit  of  the  mortgage.  Phelps 
A  Co.  nave  now  no  interest  in  tlie  corjtroversy,  and,  as  said  in 
the  opinion  rendered,  this  is  a  bona  fide  transaction,  or  Davis  is 
guilty  of  perjury.  H(»  stands  uncontradicted  on  the  record  by 
any  other  witness,  and  there  is  no  reason  for  doubting  the  trutli 
of  his  statements. 

Petition  overruled. 


JONES,  ASS'EE.  Ac.  v.  JOHNSON,  &c. 

EMORY  &  SONS  v.  TRADERS'  BANK  AND  WAREHOCSE 

CO.,  (kc. 

(Filed  January  14,  ISSS.) 

1.  Brtoks— DiitlHS  and  liabilities  of  iliret'tor.s—The  directors  of  a  corpora- 
tion, or  a  preslfient  who  is  a  ni»*iv  fijtiirH  h^ad  cjf  the  Instifution  and  doeg 
not  rer^plve  sutlicinnfe  salary  to  cotnpHn^atH  him  for  devoting  his  entire  time 
and  attention  to  its  buHiness,  are  lialOe  only  fur  across  neKl>.'ct  in  the  man- 
agement of  the  atlairs  of  the  corporation,  in  tlie  abstnice  of  fraud.  The 
directors  of  a  bank  wt»rt*  not  charpeable  with  prnss  n^jjlent  in  discoiintintr 
paper  which  rhry  had  every  r*»asnn  to  iielii'VH  whs  j?ood,  although  it  turned 
out  to  Iw  worthless;  nor  le  allowinj<  the  cashier,  wlio  was  rej^ardtil  as  sol- 
vent, to  overdraw  his  account,  it  aT)peariuer  that  such  overdrafts,  when  not 
too  larjre,  are  not  unusual  wiih  those  connected  with  such  institutions,  the 
directors  in  this  cnse  having?  no  reason  to  believe  that  the  cashier  was  draw- 
ln«  such  larsre  sums  of  money  as  was  afterwards  discovered. 

2.  Same-The  directors  of  thH  l)ank  had  the  riffht.  in  their  disoi*etion.  to 
allow  the  cashier,  after  he  had  been  ivmoved  from  that  position,  compensa- 
tion to  which  he  was  not  entitled,  in  order  to  (.btain  a  settlement  and  secure 
what  he  owed  the  bank  on  accujunr  of  overdrafts. 

8.  Same— The  stockholders  can  not  complain  of  the  fact  that  the  cashier, 
fifter  he  was  removed  from  that  position,  was  elected  a  director,  as  it  does 
not  appear  that  any  daniajre  or  injury  resulted  from  his  appoiijtment  as 
director. 

4.  Same— Priority  of  creditors  over  stockholders— The  board  of  directors  of 
a  bank,  by  resolution,  authorized  the  iiresideut  and  cashi^^r  to  issue  to  the 
latcer  400  shares  of  stock  in  consideration  of  his  two  notes  for  l^o.tKM)  each, 
the  resolution  reciting  that  the  puriH)se  was  to  enable  the  cashier  tf)  borrow 
money  on  the  stock  as  collatenvl.  for  the  use  of  the  l)ank.  and  that  the  bank 
woula  ''take  care  to  protect  him  In  the  transaction.*'    The  stock  was  Issued 
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to  the' cashier  nnd  moDey  borrowed  by  biro  from  E.  &  Sods,  the  stook  b^irgr 
pledged  aB  ooDaseral.  The  money  tbim  obtained  bybiin-was  deposited  in 
the  bank  to  his  credit,  less  the  discount,  which  was  restored  to  him.  In 
this  action  by  the  stockholders  of  the  bank  for  a  settlement  and  distributioo 
of  the  bank's  assets,  m  which  E.  &  Sons  appeared  and  souicht  t-o  make  the 
bank  liable  as  its  creditors,  and  the  directors  personally  liable  on  the  ground 
of  fraud.  Held— That  whether  the  stock  was  sold  to  enable  the  cashier  to 
raise  money  to  pay  his  debt  to  the  bank,  or  for  the  purposes  of  the  bank,  it 
is  apparent  that  the  bank  resorted  to  this  means  of  raising  money  for  its 
own  benefit,  and,  therefore,  £.  &  Sons  have  the  right  as  creditors  of  the 
bank  to  priority  over  stockholders. 

5.  Joinder  of  actions— The  right  of  action  against  the  directors,  if  any 
existed,  was  purely  in  tort  and  could  not  be  joii)ed  in  the  suit  by  stock- 
holders to  settle  the  affairs  of  the  insolvent  bank,  or  by  creditors  to  enforce 
their  contracts. 

6.  Principal  and  agent— Where  an  agent  deals  with  another  without  dis- 
closing his  agency  he  is  personally  liable,  as  is  also  the  principal,  but  the 
liability  is  not  joint,  and  the  creditor  may  relieve  the  principal  by  electing 
to  look  alone  to  the  agent,  after  the  fact  of  the  agency  has  been  discovered. 
But  whether  there  has  been  such  an  election  is  a  question  of  fact  which  is 
not  determined  by  the  mere  act  of  charging  the  agent  after  knowledge  of 
the  principal. 

In  this  case  an  election  had  been  made,  ai)d  an  action  was  progressing  in 
which  the  creditors  were  seeking  to  mal;e  the  real  principal  liable,  when  the 
creditors  filed  their  claim  in  an  action  for  the  settlement  of  the  agent's  es- 
tate, which  was  insolvent,  and  received  a  small  pro  rata  thereon.  Held— 
That  it  would  he  unreasonable  to  hold,  as  a  matter  of  law,  under  such  a 
state  of  facts  as  exists  in  this  case,  that  the  right  to  pursue  the  principal 
was  lost,  and  that  the  creditors  intended  to  look  alone  to  tiie  agent's  estate 
for  their  money. 

Wm.  Keinioke,  J.  S.  Pirtle  and  Speeds  for  appellants. 

Muir,  Bijur  and  Davie,  R.  W.  WooUey,  I.  &  J.  Caldwell  and  Chas. 
H.  Gibson  for  appellees. 

Appeal  from  Louisville  C-haneery  Court. 

Opinion  of  the  court  by  Chief  Ju.stice  Pryor. 

A  number  of  defendants  in  this  case,  having  made  motions  to 
dismiss  this  action  on  account  of  a  misjoinder  and  for  other 
causes,  the  action  was  dismissed  by  a  judgment  below  that,  on 
an  appeal  to  this  court,  was  reversed,  and  will  be  found  reported 
in  10  Bush,  page  649. 

The  action  was  instituted  l)y  stockholders  of  the  Traders'  Bank 
and  Warehouse  Company,  to  compel  its  assignee,  Ullman,  to 
settle  the  business  of  the  corporation  and  distribute  its  assets* 
and  to  make  the  president  and  directors  of  the  bank  liable  for 
the  negligent  manner  in  which  they  'had  managed  its  affairs. 
By  an  answer  and  cross-petition  Thomas  Emory  <fe  Sons  set  up  a 
large  claim  against  the  corporation,  asking  a  judgment  for  the 
amount  against  it,  and  that  the  stockholders  be  compelled  to 
pay  up  their  stock  for  its  satisfaction.  The  court  below  adjudged 
that  Emory  &  Sons  w^ere  not  creditors  of  the  bank  and  dismissed 
their  complaint,  from  wliich  they  have  appealed.  It  was  also 
adjudged  that  the  directors  were  not  liable  to  the  stockholders 
by  reason  of  any  neglect  of  duty,  tmd  from  that  judgment  the 
stockholders  have  appealed. 

The  organization  of  the  Traders'  Bank  and  Warehouse  Company, 
as  well  as  the  subscription  to  its  capital  stock,  was  money  due 
to  the  personal  exertions  and  influence  of  Julius  Dorn,  its  cash- 
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ler,  who  Was  :iupposed  to  be  a  man  of  mut?h  wealth  and  regarded 
as  pot^sesRing  the  higher  order  of  personal  as. well  as  business, 
integrity.    His  father-in-law.  Munberger,  had  retired  from  bus- 
iness, owning,  as  was  supposed,  a  large  estate,  and  was  endors- 
Ing  and  sustaining  Doru  in  all  of  his  business  transactions. 

James  Johnson  was  made  president  Of  the  bank  and  his  co- 
appellees,  Thurman,  Clifton.  Chase.  Heeht.  Ac,  were  the  direct- 
ors. They  seem,  from  the  facts  before  us,  to  have  been  inex- 
perienced'in  the  business  of  banking.  Dorn  was  elected  cashier 
by  reason  of  his  superior  business  quaiifloations.  and  for  the  ad- 
ditional reason  no  doubt  that  himself  and  his  father-in-law  owned 
more  than  one-half  of  the  stock  subscribed. 

The  stockholders  and  directors  were  lookinjr  to  Dorn  as  the 
medium  throuerh  which  the  enterprise  was  to  be  made  a  success.  A 
great  deal  of  the  stock  taken  had  not  been  paid,  but  notes  executed 
for  the  anjount  by  the  stockholders  under  the  belief  that  one-half 
of  the  Hmount  subscribed  would  soon  be  paid  in  dividends.  Some 
$40,000  of  stock  taken  by  Dorn  was  paid  for  in  real  estate,  or  at 
least  that  much  was  unproductive  capital.  Dorn,  as  cashier, 
seems  to  have  had  almost  tlie  complete  control  of  the  hank,  and  the 
directors,  having  the  utmost  confidence  in  his  integrity,  as  well 
as  his  pecuniary  ability  to  meet  all  his  engagements,  were  not 
vigilant  in  the  examination  of  his  accounts  with  the  bank,  and 
within  less  than  a  yenr  he  had  become  largley  indebted  to  it,  and 
in  fact  had  wrecked  the  entire  enterprise. 

The  corporation  having  assigned  to  Tollman,  and  T'llmnn  de- 
clining to  sue  the  dirc^'tcirs  for  their  alleged  neglect  of  duly,  the 
stockholders,  or  a  portion  of  then),  instituted  tins  action,  charg- 
ing, first,  tluit  the  dirt-ctors,  knowing  Dorn  to  be  insolvent, 
allowed  him  to  largely  overdraw  his  deposit  account,  and  with  a 
full  knowledge  of  the  facts,  permitted  him  to  tak'*  cash  out  of 
the  teller's  drawer  and  apply  it  to  his  private  use.  he  plac- 
ing his  tickets  in  the  drawer,  showing  the  amount  taken,  and  the 
directors  counting  the  tii*kets  as  cash;  second,  they  hnd  dis- 
counted Dorn's  papers  for  large  amounts,  when  tliey  knew  it 
was  not  good,  and  the  parties  to  it  insolvent,  and  had  permitted 
insolvent  parties  to  oveidraw  their  respective  accounts  and  had 
afterwards  accepted  Dorn's  check  for  these  overdrafts;  third, 
that  the  directors  had  canceled  the  bond  of  Dorn,  exeiuited  as 
cashier,  and  released  his  sureties;  fourth,  that  the  directors  hnd 
sold  to  Dorn  four  hundred  shares  of  stock,  and  took  his  note 
therefor,  and  when  he  paid  in  $20,(KK)  on  his  note**,  they  made 
him  a  present  of  or  permitted  him  to  check  out  $1, -192.82  of  the 
amount;  fifth,  they  elected  him  a  director  after  he  whs  removed 
as  cashier,  and  had  paid  him  his  salary  as  cashier,  when  he  was 
entitled  to  nothing;  sixth,  that  the  directors,  after  settling  with 
Dorn  and  his  father-in-law  of  his  own  debts,  had  permitted  Dorn 
to  check  out  the  balance  said  to  be  due  him  on  settlement;  sev- 
enth, that  they  had  released  certain  stockholders,  Horace  Scott 
and  Wm.  Johnson,  from  th^  payment  of  their  stock  subscribed; 
eighth,  that  the  directors,  except  Chase,  drew  from  the  bank 
various  sums,  amounting  to  H*'^4  for  their  own  use,  and  surren- 
dered worthless  stock  therefor. 

Other  charges  of  mismanagement  and  neglect  an?  made,  not 
necessary  to  be  considered,  as  those  enumerated,  and  more 
specifically  alleged  as  to  amounts  and  dates  than  liere  stated, 
embrace  tlie  principal  subjects  of  controversy. 

This  corporation  was  organized  in  September,  1871,  and  in 
March,  IK72,  it  was  discovered  that  the  balance  books  showed  an 
indebtedness   by   Dorn  of  near  $40,000.     Dorn  was  then  removed 
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as  cashier,  and  a  settlement  demanded,  resulting  in  the  execu* 
tion  of  the  notes  of  Dorn  and  his  father-in-law  for  the  amount  of 
this  indebtedness,  and  secure  by  a  mortgage  on  real  estate  then 
of  ample  value  to  satisfy  the  indebtedness. 

That  Dorn  had  at  times  drawn  more  than  his  deposit  account 
was  a  fact  known  to  the  directors,  his  account  showing  at  times 
credits  to  Dorn  by  way  of  deposit  of  more  than  he  had  drawn 
out,  and  at  other  times  an  amount  exceeding  his  deposit  account, 
but  that  he  had  overdrawn  so  largley  was  a  fact  unknown  to  the 
directors  until  March,  1872.  It  is  shown  by  Johnson,  the  presi- 
dent, that  when  rhe  committee  appointed  to  investigate  the  con- 
dition of  the  bank  and  the  accounts  of  the  cashier,  that  the 
money  was  always  on  hand  and  no  tickets  accepted  as  cash; 
that  the  account's  v/ere  proper,  and  no  reason  existed  for  the  be- 
lief that  I>orn  was  betraying. the  confidence  of  the  directors,  or 
withdrawing  snch  large  sums  of  money.  It  appears  that  Dorn 
was  a  commission  merchant,  engaged  in  tlie  purchase  and  sale  of 
whisky,  and  when  his  account  was  overdrawn,  he  gave  as  a  rea- 
son that  he  was  then  engaged  in  settling  up  his  commission  bus- 
iness with  a  view  of  closing  his  house,  and  required  more  funds 
than  lie  otherwise  would,  as  he  was  compelled  to  pay  out  and 
was  mal^inji:  few  collcctif»ns.  He  was  then  regarded  as  amply 
able  to  meet  all  his  engagements,  and  his  solvency  not  doubted 
by  any  of  the  directors,  and  but  by  a  few  business  men.  He  and 
his  father-in-law  owned  a  majority  of  the  stock,  and  overdrafts 
that  were  not  too  largn  were  not  unusual,  as  the  evidence  shows, 
with  those  connected  with  such  institutions.  If  regarded  as  sol- 
vent. An  exercise  of  the  utmost  vigilance  might  have  produced 
different  results,  but  this  was  not  required  of  the  directors,  but 
when  they  did  discover  th^^  condition  of  Dorn's  accounts,  and 
that  practices  had  been  reported  to  by  him  in  order  to  deceive, 
they  obtained  the  settlement  and  the  mortgage  to  secure  this  in- 
debtedness. tre^eralof  these  appellants  who  were  stockholders 
in  common  with  the  officers  of  the  bank  had  been  i>ermitted  to 
overdraw  tlieir  deposit  accounts,  and  now  complain  of  the  direct- 
ors for  permitting  'the  cashier  to  do  the  same  thing.  But  it  is 
evident  th-it  the  directors  secured  the  bank  and  its  stockholders 
for  every  dollar  that  I)»jrn  had  overdrawn  by  the  mortgages  exe- 
cuted to  secure  tlie  notes  of  the  latter  and  those  of  his  father-in- 
law,  given  in  settlement  of  this  claim.  So  it  is  needless  to  dis- 
cuss this  l)rfinch  of  tlie  case  further  than  to  show  the  confidence 
.  of  tliese  trust(?es.  who  were  representing  the  stockholders,  in  Ihe 
cashier,  Dorn,  and  th*»ir  !)elief  in  his  ability  to  ]>ay  his  entire 
indebtedness,  indulged  almost  to  the  moment"  of  trial,  at  which 
the  corporation  was  declared  to  be  insolvent.  Their  only  rem- 
edy was  in  a. settlement  with  the  cashier,  and  to  secure,  as  much 
aspossible.  the  amount  of  his  indebtedness.  This  they  seem  to 
have  done  in  good  faith,  and  to  protect  the  hank  regardless  of 
the  rights  of  others. 

It  is  proper  to  notice  next  the  character  of  paper  discounted  by 
the  bank,  for  the  benefit  of  Dorn.  It  is  alleged  that  the  parties 
to  the  p^iper  were  insolvent,  and  known  to  be  so  by  the  directors, 
and  if  the  facts  proven  establish  the  charge  made,  thev  are  no 
doubt  liable.  This  controversy  between  the  stockholders  and 
direcrors  renders  it  proper  to  determine  the  question  of  diligence 
to  be  exercised  by  th^  directors  in  the  control  of  the  bank.  Its 
ofTlcers  and  business.  Thompson,  in  his  work  on  officers  anjd 
agents  of  corporations,  says  that  ** directors  of  a  corporation  are 
not  liable  to  the  corporation  for  mistakes  of  judgment,  however 
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disastrous  such  mistakes  may  be.  In  all  these  cases  the  ques- 
lion  is:  Have  directors  been  guilty  of  nesligence  of  a  gross  and 
flagrant  character?''  Every  .case  must  depend,  necessarily,  on 
the  facts  and  circumstances  surrounding  it,  and  here  it  is  plain 
that  Dorn,  Caldwell,  Chambers  &  Co.,  and  Chamberlain,  Dorn's 
endorsers,  were  believed  to  be  perfectly  solvent  when  the  paper 
was  originally  discounted.  The  testimony  of  Chambers  would 
confirm  that  belief,  and  the  directors,  in  the  exercise  of  a  dis- 
cretion that  must  necessarily  pertain  to  the  exercise  of  their 
Sower,  saw  proper  to  discount  the  paper.  That  it  turned  out  to 
e  worthless  is  n6t  sufficient  of  itself  to  convict  the  directors  of 
gross  negligence  in  discounting  it,  but  on  the  contrary  they  had 
every  reason  to  believe  that  Dorn's  name  made  it  desirable  paper. 
There  is  no  fraud  shown,  or  combination  between  the  directors 
and  Dorn  to  defraud  the  bank,  or  any  fact  tending  to  est»blish 
neglect,  except  the  implicit  confidence  they  had  in  Dorn's  finan- 
cial ability  and  personal  integrity,  and  so.  far  as  the  discount  of 
his  paper  is  concerned,  although  worthless,  these  directors  are 
not  liable.  That  a  higher  degree  of  vigilance  is  to  be  required 
of  the  president  of  a  bank,  wliose  salary,  for  a  general  supervis- 
ion of  its.  affais,  is  sufficient  to  compensate  liim  in  devoting  his 
entire  time  and  attention  to  its  business,  may  he  conceded,  but 
directors  who  receive  no  compensation,  or  a  nresi(ient.  \vho  is 
the  mere  figurehead  of  the  institution,  are  liable  for  only  gross 
neglect  (in  the  absence  of  fraud)  in  the  managemiMit  of  the' cor- 
poration, and  this  rule  must  certainly  apply  where  stockholders 
are  atteraptinp;  to  make  them  liable. ' 

It  is  further  urged  that  after  Dorn  was  removed  as  cashier  lie 
was  elected  a  director  of  the  Ijank,  snd  that  he  was  allowed  pay 
for  his  services  when  he  was  entitled  to  no  compensation.  We 
find  no  damages  resulting  to  the  bank  bv  reason  of  tlie  position 
assigned  Dorn  after  his  removal  as  cashier,  and  when'rhe  direct- 
ors attempted  to  make  a  settlement  with  him,  so  as  to  secure  his 
overdrafts,  they  saw  proper  to  remunerate  him  that  a  settlement 
might  be  obtained.  This  allowance  was  made  in  the  exercise  of 
a  discretion  that  belonged  to  the  directors.  It  was  done  in  good 
faith,  and  to  protect  the  corporation.  They  seem  to  have  made 
an  effort,  as  they  swear,  to  reconcile  DoVn  by  making  him  a 
director,  so  as  an  expense  might  not  be  made,  and  suits  under 
the  act  of  1856  instituted,  under  which,  if  th»*  mortgai»es  made  by 
Dorn  and  his  father-in-law  had  been  assailed  by  creditors  as  a 
preference  within  six  months,  the  bank  would  have  lost  the 
security,  except  in  a  pro  rata  distJibuJion  between  all  cieditors, 
and  if  this  reason  should  be  regarded!  as  not  satisfactory,  no 
injury  or  dumage  having  resulted  from  his  appointment  as 
director,  the  stockholders  can  not  complain. 

The  appellants  also  complain  that  the  directors  released  Horace 
Scott  ancl  \Vm.  Johnson  from  the  payment  of  their  stock  su In- 
scriptions without  any  reason  therefor,  and  in  disregard  of  the 
rights  of  those  interested  with  them. 

After  the  organization  of  the  bank  Dorn,  the  cashier,  impor- 
tuned Scott  to  take  $100,00(1  of  the  stock  upon  condition.  The  note 
he  gave  evidenced  the  terms  of  the  contract,  and  that  he  had 
the  option  at  a  certain  period  of  time  to  determine  whether  or 
not  he  would  take  the  stock,  is  conceded  by  the  directors  and 
shown  by  the  notes  of  Sc<»tt,  executed  for  the  stock,  all  of  which 
were  left,  including  the  certificates  of  stock,  with  the  bank.  The 
note  stipulated  that  the  certiflc^ite  should  be  received  in  dis- 
charge of  the  note.  It  was  so  recorded,  and  this  ended  Scott's  con- 
nection with  the  bank.  The  contract  was  binding  on  the  bank,  and 
if  so  the  stockholders  were  in  no  manner  misled  by  it,  can  not 
enforce  the  contract  when  the  party,  the  corporation   they  repre- 
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sent  Is  bound  by  lt»  t:ernifl.  As  to  the  claim  of  Wm.  Johnson  for 
hid  servioes  afl  superintendent  of  the  warehouse,  its  validity  not 
being  questioned,  the  directors  surrendered  ti  him  his  note,  exe- 
cuted for  stocl?,  in  full  discharge  of  the  claim  for  servioes.  The 
value  of  his  services  exceeded  the  value  of  his  stock,  and  as 
between  him  and  the  other  stockholders  they  can  not  complain. 

The  court  below  held  that  the  stock  issued  to  sonre  of  the 
directors  for  extra  services  should  be  cancelled,  and  further  held 
that  the  shares  of  stock  purchased  by  the  directors  in  their  own 
names,  althout^h  done  to  sustain  the  credit  of  the  bank,  and  for 
which  they  gave  tlieir  individual  notes,  should  be  enforced,  each 
director  being  liable  to  the  extent  of  the  stock  purchased  by  him. 
In  this  conclusion  we  also  concur.  A  careful  examination  of 
this  entire  record,  so  far  as.  it  nflfects  the  rights  of  the  stock- 
holders, leads  to  the  conclusion  that  the  board  of  dirpctors  acted 
in  the  best  of  faith,  and  while  a  careful  and  vigilant  business 
man  might  have  detected  the  fraudulent  purposes  of  the  cashier 
at  an  earlier  date,  still  the  financial  standins:  of  Dorn,  connected 
with  his  business  capacity,  influenced  the  directors  and  stock- 
holders to  give  him  the  control  of  an  experiment  in  banking, 
connected  with  the  business  of  a  warehouse,  upon  a  limited  cap- 
ital that  was  constantly  begging  for  additions  to  its  capital 
stock,  rpsulting  in  less  than  one  year  in  a  complete  financial 
wreck.  Those  ordinarily  careful  in  business  transactions  could 
not  well  have  done  more  than  these  directors  to  protect  the 
bank's  interest,  and  preserve  the  rights  of  stockholders.  Other 
charges  (>f  neglect  of  less  importance  than  those  noticed  have 
been  made,  and  were  properly  disposed  of  by  the  court  below. 
No  l)ond  seems  to  have  been  executed  by  Dorn  as  cashier,  al- 
though a  resolution  of  the  board  shows  that  it  was  cancelled.  If, 
however,  a  bond  had  been  executed  the  settlement  by  the  direct- 
ors with  the  cashier  included  his  liabilities  as  such,  and  would 
have  released  his  sureties.  His  sureties  would  not  have  been 
liable  by  reason  of  the  failure  of  Dorn  to  pay  his  notes  dis- 
counted by  the  bank.  Whether  or  not  the  charter  required  the 
directors  to  take  a  bond  is  not  a  question  raised,  and  if  so  the 
settlement  made  in  good  faith  by  the  directors  extinguished  . 
Dorn's  liability,  caused  by  tlie  abuse  of  his  official  position.  A 
large  number  of  the  stockholders,  who  wer»'  among  the  original 
plaintiffs,  disclaimed,  in  open  court,  the  intention  of  mtvking 
charges  of  bad  faith  and  neglect  against  the  directors  before  thl« 
aiUion  terminated  in  the  court  below,  and  those  who  made  no 
such  disclaimers,  and  must,  by  their  connection  with  the  bank 
and  the  directors,  have  been  conversant  with  its  management, 
liave  failed  to  testify.  We  find  no  bad  faith  or  gross  neglect  on 
the  part  of  the  directors. 

Tiie  question  arising  in  the  cross-petition  of  Emory  &  Sons  ia 
more  difficult  of  solution  than  any  other  question  in  the  case. 
The  appellants  maintin  that  the  bank  is  liable  to  them  for  $20,000, 
the  money  having  been  obtained  from  them  by  Dorn,  its  cash- 
ier, for  the  benefit  of  the  bank.  The  money  was  loaned  on  the 
notes  of  Dorn,  with  tlie  stock  of  the  bank  pledged  as  a  collateral, 
and  without  any  knowlege  at  the  time  that  the  money  borrowed 
was  for  the  bank.  The  bank  insists  that  it  sold  Dorn,  through 
its  directors,  four  hundred  shares  of  its  capital  stock,  and  took 
from  Dorn  in  payment  his  two  notes  for  $20,(XK)  eacli;  that  these 
notes  were  received  in  full  payment  of  the  stock,  based  on  the 
belief  by  the  directors  that  Dorn  was  perfectly  solvent.  He  is 
charged  with  $4u,tKXi  as  the  price  of   the    stock,  and   credited   by 
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his  two  notes  as  cash  for  $40,000.  The  bank,  through  its  pres- 
ident, then  certified  that  no  lien  existed  on  the  stock,  to  enable 
X>orn  to  raise  money  on  the  stock  by  placing  it  as  a  collateral 
with  those  of  whom  be  obtained  the  money. 

Armed  with  this  certifleate  of  stock,  Dorn  obtained  from  Emory 
^  Sons  $20,000,  and  left  with  them  a  part  of  his  stock'  as  security 
for  its  payment. 

It  is  evident  that  Dorn  was  either  borrowing  this  money  foi^ 
the  bank  or  he  was  obtaining  it  to  enable  him  to  satisfy  his  debts 
to  the  bank.  The  directors  say  it  was  a  sale  of  the  stock  and  for- 
a  valua>>le  consideration,  and  not  intended  to  raise  money  for  the 
bank.  This  they  may  have  supposed,  as  they  then  had  the  great- 
est confidence  in  Dorn's  ability  to  pay,  but  the  manner  of  the 
sale  to  Dorn  as  evidenced  by  the  resolution  of  the  directors  under 
which  the  alleged  sale  of  the  stock  to  Dorn  was  made  and  thp 
subsequent  disposition  of  the  money  negati\es  the  idea  that  such 
was  the  purpose  of  the  directors  or  Dorn  when  the  alleged  sale 
was  made.  The  resolution  passed  by  the  board  of  directors  is  as 
follows: 

"ItAvas  moved  and  carried  that  the  president  and  cashier  be 
authorized  to  issue  to  Mr.  Julius  Dorn  four  hundred  shares  of 
Traders'  Bank  and  Warehouse  Company  stock  in  consideration  of 
his  two  notes  of  $20,<XX)  each,  dated  October  20th.  1871.  payable 
respectively  in  five  and  six  months,  with  the  understanding  tliat 
when  certificates  fo?  said  stock,  equivalent  in  amount  of  either 
of  said  notes,  are  presented,  that  the  said  notes  shall  be  surren- 
dered to  Julius  Dorn.  The  purpose  of  tliis  arrangement  is  to 
enable  Mr.  Dorn  to  borrow  money  on  the  deposit  of  said  stock  as 
collateral  for  the  use  of  the  Traders'  Bank  and  Warehouse  Com- 
pany, which  will  take  care  to  protect  Mr.  Dorn  in  the  transac- 
tion.'' The  money  thus  obtained  was  deposited  by  Dorn  in  the 
bank  to  his  credit  less  the  discount  that  was  restored  to  Dorn. 
Whether  the  stock  sold  was  to  enable  Dorn  to  pay  his  debt  to  the 
bank  or  for  the  purposes  of  the  bank,  it  resorted  to  this  means  of 
raising  the  money,  all  of  whicii  was  for  t!)e  beneflr.  of  the  bank. 
The  resolution  shows  plainly  the  object  in  view.  It  was  not  a 
conditional  sale  of  stock  but  a  sale  to  Dorn  to  enable  him  to 
raise  money  for  the  hank,  and  in  this  tlie  iiank  agreed  to  protect 
him.  It  is  plainly  w^ritten  and  the  deposit  made  by  Dorn  with 
the  discount  returned  to  him,  sliowing  beyond  doubt  tliat  Dorn 
was  executing  the  original  purpose  of  the  resolution.  P^mory  & 
Sons  were  either  loaning  tiiis  money  to  Dorn  for  the  general  use 
of  the  bank  or  loaning  it  to  the  bank  to  enable  Dorn  to  discharge 
his  indebtedness  to  it.  Emory  «te  Sons  were,  it  is  true,  dealing 
with  Dorn  alone  and  were  ignorant  of  the  resolution  when  the 
loan  was  made,  still  this  does  not  alter  the  liability  of  the  bank. 
The  loan  was  in  fact  for  the  benefit  of  tlie  bank,'  and  Emory  & 
Sons  became  its  creditor.  Tlie  money  arising  from  the  pledge 
of  this  stock  went  into  and  formed  a  part  of  its  assets. 

The  object  of  the  resolution  was  "to  enable  Dorn  to  borrow 
money  on  the  deposit  of  the  stock  as  collateral  for  the  use  of  the 
bank  and  warehouse  company,  and  Dorn  was  to  be  fully  pro- 
tected in  his  acts."  Dorn  had  the  authority  to  raise  greatly  more 
than  Ills  indebtedness  by  reason  of  this  stock.  Witli  what  was 
supposed  to  be  his  financial  standing,  as  the  proof  conduces 
clearly  to  establish,  he  could  have  raised  as  much  as  the  entire 
stock  sold  him,  by  pledging  it  as  a  collateral,  and  sucli  was  man- 
ifestly the  intention  wlien  the  resolution  was  adopted. 

The  money  of  P^mory  &  Sons  went  into  the  l>ank  at  the  instance 
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of  its  directors  and  for  the  purpose  of  increasing:  its  assets  or  to 
enable  its  cashier,  by  the  pledf^e  of  the  stock  of  the  bank,  to 
meet  his  liabilities,  and  when  the  fact  was  discovered  by  Emory 
<&  Sons  they  sought  to  make  the  bank  liable  as  its  creil'itor,  and 
the  directors  personally  liable  on  the  ground  of  fraud.  ,  They 
appeared  in. this  action  brought  by  the  stockholders  for  a  settle- 
ment and  distribution  of  the  bank's  assets  and  had  the  right  as 
creditors  to  priority  over  stockholders.  If  they  had  a  remedy 
against  the  directors  it  was  for  their  tort  in  permitting  the  stock 
of  the  bank  to  be  transferred  to  them  in  such  a  manner.  Their 
liability  was  several  and  not  joint,  and  no  implied  contract  arose 
between  them  and  Emory  &  Sons  to  save  them  harmless  by  rea- 
son of  the  power  conferred  on  the  cashier  of  the  bank/  The 
action  against  them,  if  any  existed,  was  purely  in  tort,  and 
could  not  be  joined  in  the  suit  by  stockholders  to  settle  the 
assets  of  the  insolvent  bank  or  by  creditors  to  enforce  their  con- 
tracts. It  is  argued,  however,  that  the  cross-plaintiffs,  Emory 
&  Sons,  had,  after  a  full  knowledge  of  the  transaction,  elected  to 
proceed  against  Dorn  or  his  estate  for  the  payment  of  their  debt 
and  are  now  precluded  from  looking  to  the  bank,  the  unknown 
principal,  at  the  time  the  loan  of  the  money  was  made  to  Dorn 
and  the  stock  of  the  bank  pledged. 

The  cross-action  of  Enjory  &  Sons  was  pending?  against  the 
bank  when  they  presented  Dorn's  notes  to  his  administrator  in 
the  settlement  of  Dorn's  estate.  Dorn  had  died,  and  the  action 
being  pending  for  a  distribution  of  the  assets  of  his  estate  be- 
tween his  creditors,  the  notes  were  presented  and  proven  as 
claims,  and  the  pro  rata  of  a  few  cents  on  the  dollar  paid  to  and 
received  by  Emory  &  Sons. 

The  bank  had  filed  the  notes  executed  by  Dorn  for  the  stock 
pledged  to  Emory  &  Co.  as  claims  against  Dorn's  estate,  and  the 
commissioner  reporting  that  the  stock  was  not,  in  fact,  purchased 
by  Dorn,  but  to  raise  money  for  the  bank,  the  latter,  or  its 
assignee,  withdrew  the  notes  without  prejudice  t©  any  claim  that 
might  therafter  be  asserted.  That  Dorn  was  liable  *to  Emory  A 
Sons  is  evident,  and  that  the  bank  was  also  liable,  after  the  dis- 
covery that  it  was  the  real  principal  is  also  plain.  It  was  not, 
however,  a  Joint  liability,  and  Emory  &  Sons,  after  being  in  pos- 
session of  all  the  facts,  could  abandon  the  right  to  claim  against 
the  bank  and  look  alone  to  Dorn.  The  contract  was  either  with 
the  principal,  so  far  as  Emory  &  Sons  were  concerned,  or  with 
the  agent,  and  both  could  not  be  made  liable  in  a  joint  action. 
Dorn's  estate  was  insolvent,  and  known  to  be  sucl.  by  the  cred- 
itors when  the  claim  of  Emory  &  Sons  was  presented.'  The  bank 
was  also  known  to  be  insolvent,  and  the  assets  of  bo^h  combined 
were  insutticient  to  pay  Emory's  debt. 

The  actions  to  settle' the  alfaivs  of  rlie  bank  and  Dorn's  estate 
were  in  chancery  and  pending  in  the  same  court,  with  the  cross- 
action  of  Emory  &  Sons  pending  in  the  V>;ink  case  to  make  the 
bank  liable.  It  is  now  insisted  that  the  filing  of  the  notes  in  the 
Dorn  suit,  and  collecting  the  pro  rata,  was  a  conclusive  election, 
on  the  part  of  Emory  &  Sons,  to  look  to  Dorn's  estate  for  the 
money,  and  not  to  the  bank.  If  such  facts  constitute,  in  law,  an 
election,  then  the  judgment  below,  dismissing  the  claim  of 
Emory  &  Sons,  was  proper;  but  if  the  question  is  one  of  fact,  by 
which*  the  intent  of  the  creditor  to  make  the  election  is  to  be 
determined,  then  there  was  no  such  election  as  precluded  Emory 
<fe  Sons  from  lookinc:  to  the  bank  for  payment.  That  the  plaintiff's 
in  the  cross  petition  had  elected  to  sue  the  bank,  and 
wore  prosecuting  the  claim  when  it  was  filed  in  the  case  of 
Dorn's  estate  against  the  bank,  and  continued  to  prosecute  it,  is 
conceded.     The  assets  from  Dorn's  estate  scarcely  paid   the  cost 
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of  presenting  the  claim  in  order  to  obtain  the  pro  rata,  and  under 
Buoh  cirouinstanceB  it  would  be  unreasonable  to  hold  that  it  was 
an  election  in  abandon  the  action  of  the  prinoipal  and  look  alone 
•to  the  agent.  Story,  in  his  work  on  Agency,  says  that  while  the 
creditor  has  his  election  to  sue  either  in  a  distinct  and  separate 
action,  the  creditor  is  not  precluded  by  such  an  election  from 
maintaining  another  action  against  the  party  not  sued  unless  he 
has,  in  the  first  action,  obtained  a  complete  satisfaction  of  his 
claim.     (Story  on  Agency,  section  295.) 

While  this  doctrine  In  its  broad  statement  is  not  sustained  by 
the  weight  of  authority,  the  genearl  rule,  as  laid  down  by  Whar- 
ton, is  sustained  by  nealry  all  the  authorities,  and  that  is:  **In 
order  to  relieve  the  principal,  there  must  be  something  equiv- 
alent to  an  election  not  to  charge  the  principal,  and  whether 
there  is  such  an  election  is  a  question  of  fact,  which  is  not  de- 
termined by  charging  the  agent  after  knowlege  of  the  principal.'* 
(Wharton  on  Agency,  section  472.) 

The  English  rule  is* 'that  after  the  agent  has  been  sued  to 
judgment  the  right  to  resort  to  the  principal  is  lost.*'  (Priestly 
V.  Pernie,  3  H.  and  C,  977.) 

We  think  the  undoubted  rule  is  that  if  when  the  creditor  dis- 
covers the  princinal,  and  with  a  full  knowledge  of  the  circum- 
stances connectea  with  the  transaction,  he  then  gives  the  sole 
credit  to  the  agent,  or  proceeds  to  judgment  against  him,  it  is 
equivalent  to  an  election  to  abandon  all  claim  against  the  prin- 
cipal. 

That  such  facts  may  exist  as  would  preclude  the  creditor,  as  a 
matter  of  law,  from  proceeding  against  the  principal,  is  not 
doubted,  as  in  the  case  given,  where  the  creditor,  M'ith  a  full 
knowledge  of  all  the  facts,  should  elect  to  sue  the  agent  to  judg- 
ment, nothing  else  appearing,  the  law  would  say  that  it  was  an 
election  to  look  to  the  one  sued,  and  an  abandonment  of  all  claim 
against  the  other. 

In  the  case  of  Curtis  v.  Williamson,  10  Law  Reports,  Court  of 
Queen's  Bench.  57,  where  the  goods  were  purchased  in  the  name 
of  Bowlton  without  disclosing  his  agency,  the  fact  of  the  agency 
having  been  subsequently  discovered  the  creditor,  Howlton,  hav- 
ing filed  a  petition  for  the  liquidation  of  his  estate,  enclosed  his 
claim,  to  bo  filed  for  payment,  properly  proven.  His  attorneys, 
fearin^jc  that  it  might  prejudice  the  claim  against  the  principal, 
telegraphed  to  the  commissioner  not  to  file  the  affidavit,  but  the 
dispatch  not  being  received  in  time,  the  claim  was  filed,  but  no 
mo:!ey  paid  on  it.  After  this  was  done  proceedings  were  com- 
menced against  the  principal,  and  the  defense  was,  that  the 
creditor  had  elected  to  proceed  against  the  agent.  The  court 
held  that  it  was  no  bar.  '*That  the  creditor  had  the  right, 
within  a  reasonable  cini'  ,  to  elect  to  proceed  against  the  princi- 
pal, and  unless,  in  the  meantime,  with  full  knowledge  as  to  who 
were  the  principals,  and  with  the  full  power  of  choosing  between 
them  and  the  agent,  they  had  dishonestly  and  unonestionably 
elected  to  treat  the  agent  alone  as  their  debtor,''  his  right  to 
proceed  against  the  principal  had  not  been  lost.  The  court  fur- 
ther said:  **In  general,  the  (luestlon  of  election  can  only  be 
properly  dealt  with  as  a  question  of  fact  for  the  jury,  subject  to 
the  direction  of  the  presiding  judge."  In  Priestly  v.  Fernie, 
supra,  where  the  party  had  sued  the  agent  and  obtained  judg- 
ment, nothing  else  appearing,  it  was  held  that  no  action  could 
be  maintained  against  the  ])rincipal. 

In  Calder  v.  Dobell,  6  Common  Pleas  British  Law  Reports, 
486,  the  creditor  had  taken  the  note  of  the  agent,  where  the  name 
of  the  principal  had  been  disclosed,  and  it  was  held  that  the 
parol  circumstances  under   which    the   contract    was   made  were 
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admissibl  ,  and  the  taking  of  the  note  from  the  agent  did  not 
necessarily  amount  to  an  election  on  the  part  of  the  plaintiffs  to 
Kive  credit  to  tlie  agent  only.  In  Paige  v.  Stone,  reported  in  XO 
Metcalf,  Mass.,  160,  it  was  held  that  the  taking  of  the  note  of  th« 
agent  alone,  under  a  knowledge  of  the  circumstances,  was  a  >dis- 
charge  of  the  principal.  In  Calder  v.  Dobell,  parol  evldenoe  was 
admitted  to  explain  the  circumstances  under  which  the  note  wa« 
taken,  and  the  only  question  raised  in  that  case  was  as  to  the 
admissibility  of  that  character  of  testimony  when  attempting' 
to  charge  the  principal.  No  such  question  was  raised  or  made 
in  the  case  of  Paiire  v.  Stone,  supra,  that  case  having  been  de- 
cided on  the  want  of  authority  by  the  agent  to  execute  negotiable 
paper  for  the  principal.  The  doctrine  laid  down  in  that  case  is. 
however,  the  c(»rrect  rule.  If  the  creditor,  with  a  knowledge  of 
the  facts  and  the  liability  of  the  principal,  sees  proper  to  take 
the  Lote  of  the  agent,  the  principal  is  released.  The  creditor 
may  give  the  exclusive  credit  to  the  one  or  the  other,  and  in 
doing  so.  with  a  knowledge  of  all  tiie  facts,  he  must  look  to  the 
one  to  wliom  he  has  given  the  credit.  In  Raymond  v.  Crown  & 
Ealge  Mills,  2  Met.,  Mass.,  319,  the  creditor  procee»led  in  the 
lower  court  against  both  the  principal  and  the  agent,  and  when 
it  reached  the  Supreme  Court  the  writ  or  proceeding  was  dis* 
missed  as  to  the  «ge«t. 

The  principal  then  agreed  that  as  the  creditor  had  continued 
to  charge  the  agent  after  lie  knew  the  liability  of  the  principal, 
it  was  an  election  to  look  to  the  agent,  but  the  court  held  that 
the  creditor  might  have  erroneously  supposed  tHiat  he  could 
chargp  both  at  tlie  same  time  in  the  same  action,  and  it  was 
clealry  open  to  any  reasonable  explanation,  consistent  with  the 
purpose  of  relying  on  the  liability  of  the  principal  at  all  timea 
after  their  liability  was  discovered;  that  it  was  one  of  those 
cases  where  the  party,  intending  to  retain  all  his  legal  rights,  waa 
yet  uncertain  upon  whom  the  legal  responsibility  might  be 
fixed,  etc. 

In  the  case  before  us  an  election  had  been  made  and  an  action 
progressing,  in  which  the  creditors  were  seeking  to  make  the 
principal  liable,  and  the  mere  fact  of  the  claim  and  allowance  ta 
them,  in  the  distril)ution  of  the  assets  of  the  insolvent  cashier, 
was  not  an  abandonment  of  the  action  againt  the  bank.  It  would 
be  unreasonable  to  liold,  as  a  matter  of  law.  under  such  a  state 
of  facts  as  exist  in  this  case,  that  the  right  to  pursue  the  prin- 
cipal was  lost,  and  that  Emory  &  Sons  intended  to  look  alone  to 
Dorn's  estate  for  their  money. 

The  judgniont  below  is,  therefore,  affirmed,  except  as  to  the 
complaint  of  Emory  &  Sons  on  their  crof^s-petition.  They  are 
the  creditors  of  the  bank,  and  its  assets  and  stock  must  pay  their 
debt.  Some  of  the  stock  was  sold  or  transferred  prior  to  the 
bringing  of  this  cross-action.  Other  stockholders  have  their  dis- 
charge in  bankruptcy,  and  the  names  or  number  of  stockholders 
require  to  contribute,  if  the  assets  on  hand  are  not  sufficient,  is 
not  ascertained  by  this  opinion.  The  amount  received  by  Emory 
&  Sons  from  the  sale  of  the  stock,  and  from  Dorn^s  estate,  must 
be  credited  in  their  claim.  The  case  is  remanded  on  the  cross- 
petition  of  Emory  &  Sons  for  proceedings  consistent  with  this 
opinion. 

Thompson  v.  Davenport,  9  B.  &  C,  78;  United  Society  of 
Shakers  v.  Underwood,  9  Bush,  609;  Dunn's  Adm'r,  Ac.  v.  Kj'le'a 
Ex'or,  <fec.,  14  Bush,  134. 
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CAMPBELL  V.  CINCINNATI  SOUTHERN  R.  R.  CO. 
(Filed  January  10,  1888— Not  to  be  reported.) 

1.  Practice— Where  the  case  before  the  chancellor  involves  purely  questiODS 
of  fact  his  deciBioD  will  be  regarded  by  this  court  Id  the  same  light  as  the 
verdict  of  a  properly  instructed  jury,  und  will  not  be  reversed  unless  it  is 
palpably  against  the  weight  of  the  evidence. 

2.  Contracts— A  written  contract  between  appellant,  a  contractor,  and  «p- 
'  pelle**.  whereby  appellant  undertook  to  cousfrucc  a  part  of  appellee's  road, 

provided  that  appellant  should  receive  a  certain  sum  for  every  mile  the  stone 
was  hauled  "by  wagon/'  Held— That  this  does  not  entitle  appellant  to  re- 
cover for  the  hauling  of  stone  by  rail  and  steamboats. 

3.  Same— App**llee'8  engineer  had  no  power  to  contract  with  appellant  as 
to  the  compensation  appellant  should  receive  for  hauling  stone,  nor  did  ha 
have  the  power  to  change  or  modify  the  written  contract. 

J.  G.  Carlisle  and  Paxton  &  Warrington  for  appellant. 

Wni.  Lindsay  and  C.  B.  Siinrall  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  tlie  court  by  Judge  Bennett. 

The  appellant  brouirht  this  action  in  the  Kenton  Chancery- 
Court  to  recr)vcu'  of  the  appellees  the  sum  of  $2Hl,4ol.78,  with  in- 
terest thereon,  from  May  14J87H.  The  ap])ellant  alleged  that  this 
sum  was  due  him  as  contractor  on  sections  2.  3  and  4  of  division 
A  of  th*^  Cincinnati  Southern  Railway.  Tlie  appellant  also 
alleged  tliat  the  appellee's  engineer's  estimate  of  the  work  done 
bv  hirn  in  const rnctinjr  tlie  appellee's  "railway  was  false,  fraud- 
ulent and  erroneous,  ])otl)  in  ([uantity  and  classifications.''  He 
aslxed  that  the  enjiinecr's  estimates  be  s«H  aside  and  he  be  al- 
lowed pay  for  his  work  an'l  labor  according:  to  the  contract  price. 
The  matrrial  points  of  difference  are: 

First.  The  appellees  estimate  1*24,944  cubic  yards  of  earth  exca- 
vation at  twelve  cents  per  cubic  yard.  The  appellant  claims 
that  there  were  only  1()(),047  cubic  yards  of  this  work.  Second.  Tiie 
appellees  estimate  58.121  cui>ic  yards  of  loose  rock  excavation,  at 
forty  cents  per  cui)ic  yard.  The  api)ellant  claims  that  there  were 
only  41,775  cubic  yards  of  this  work.  Third.  Tlie  appellees  esti- 
mate 1,40(1  cul)ic  yards  of  solid  rock  excavation,  at  $1.25  per 
cul)ic  yard.  The  appellant  claims  tliat  there  were  11,1)80  of  tills 
work.  Fourth.  The  appellees  estimate  415  cubic  yards  of  excava- 
tion in  water  at  ^l  per  cubic  yard.  Tlie  appellant  claims  that  there 
were  2.010  cubic  yards  of  tiiis  work.  Fifth.  The  appellees  esti- 
mate 177,137  cubic  yards  of  embankmenr  at  twelve  cents  per 
cubic  yard.  The  appellant  claims  tliat  there  were  2<)8, 148  cubic 
yards  of  this  work.  Sixth.  The  appellees  allow,  in  tlieir  esti- 
mate, .$J), lM;i.52  for  hauling  stone.  The  ai)pellant's  claim  $156,- 
44i).44  for  tliis  work.  Seventii.  The  appellant  claims  that  he 
excavated  52,225  cubic  yards  of  hard  pan  at  75  cents  per  cubic 
yjird.  The  appellees  deny  that  he  did  this  work.  Kijrhth.  The 
appellant  also  claims  for  extra  work. 

The  lower  court  rendered  judgment  for  the  appellant  for  the 
sum  of  !?2i-,72H.  with  interest  on  $25.<:(K)  of  this  sum  from  the  19th 
of  ()c^o])^  r,  1S7B.  and  interest  on  the  remaining  $8,726  from  the 
7th  of  July,  1H)9.     The  appellant  has  appealed  to  this  court. 

From  tlie  foregoini^  points  of  difference  it  will  be  seen  that  the 
appellant  and  appellees  mainly  differ  about  the  classification  of 
the  material  and  the  hauling  of  stone.     It  is  to  be  observed   that 
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the  points  of  difEerefii?e  relate  exclusively  to  matters  of  fact, 
except  the  stxth  point  which  involves  a  construction  of  one 
clause  of  the  written  contract  made  by  the  appellant  and  ap- 
pellees. 

Tliis  record  contains  over  twelve  hundred  pages  of  printed  evi- 
dence. All  of  this  evidence  relates  to  the  questions  of  fact  put 
in  issue  by  the  pleadings. 

To  attempt  to  give  an  analysis  of  the  evidence  in  this  opinion 
would  extend  it  far  beyond  a  reasonable  lengtii,  and  the  result 
would  at  last  be  what  we  can  express  in  a  few  words.  Therefor, 
it  is  sufllcient  to  say  that  the  appellant  sustains  each  of  his  con- 
tentions by  such  evidence  as  establishes,  if  uncontradicted,  a 
prima  facie  case.  On  the  other  iiand  tlie  appellees,  by  evidence 
<*qually  as  positive  an  apparently  trustworthy,  not  only  contracts 
the  aj)pellant's  evidence,  but  establish  each  of  their  contentions. 
In  this  connection  it  is  proper  to  remark  that  it  devolved  upon 
the  appellant  to  make  out  his  case  by  a  preponderance  of  evi- 
dence. 

This  court,  in  the  case  of  Cumminprs  asjainst  the  present  appel- 
lees, 6  Ky.  liaw  Rep.,  441,  wliich  case  is,  in  many  respects,  sim- 
ilar to  tfiis,  decided  that  where  the  case  before  the  chancellor 
involved  purely  questions  of  fact,  the  decision  of  the  cl)ancenor 
thereon  m.ust  i)e  regarded  by  tliis  court  in  the  same  light  as  the 
verdict  of  a  properly  instructed  jury,  and  the  chancellor's  decis- 
ion would  not  hv.  reversed  unless  it  was  palpably  against  the 
weight  of  the  evidence.  The  appellant's  contention  here  is  not 
that  tl}ere  is  no  evidence  to  sustain  the  judgment  of  the  low^er 
court,  but  that  the  judgment  is  against  the  weight  of  the  evi- 
dence. As  just  s»id,  the  Imrden  was  upon  the  appellant  ro  make 
out  his  case.  His  evidence,  if  uncontradicted,  establishes  a 
prima  facie  case.  On  the  other  band  the  appelleps'  evidence,  if 
uncontradicted.  est»l)lishes  a  prima  facie  case  for  them.  The 
contentions  of  both  appellant  and  appellees  are  sustained  by  pos- 
itive and  direct  testimony.  Tiie  t»  stimony  on  the  one  side  is 
positively  irreconcilal)le  with  that  on  tlie  other  side.  The  chan- 
cellor having  a  better  opportunity  rhan  tliis  court  to  know  the 
standing  of  the  witnesses,  and  it  being  peculiarly  within  hi.s 
])rovince  to  weigh  their  evidence  and  give  it  such  credence  as, 
in  the  exercise  of  a  sound  and  impartial  judgment,  he  tliought 
was  due,  this  court  can  nor  reverse  his  decision,  although  We 
might  come  to  a  ilifferent  conclusion  as  to  the  mere  weight  of  the 
evidence.  Hut  before  reversing  we  must  l)e  able  to  say.  that  his 
findings  are  clearly  against  tlje  weight  of  the  evidence.  This  we 
can  nor  do. 

By  the  l.^iMns  of  the  written  contract  tlie  appellant  was  to  re- 
ceive, for  liauling  ston(\  s«^venly-live  rc^nts  p(*r  cul)ic  yard  for 
<'\''ery  mile  the  stone  was  hauled  by  wagon,  and  a  proportional 
rale*  for  e\  ery  fraction  of  a  mile.  Tlie  appellant  claims 
$ir)r».449.4'-  'iitv  exfni  haul  of  stone*.  The  haul  of  this  stone  was  by 
rail  and  sti^amboMt-^.  Ihe  appellant  elaims,  fir>t,  that  these 
means  of  transportation  are  witliin  the  meaning  of  the  contract. 
To  this  propo.sition  we  can  not  agree:  First,  because  the  language 
"hauled  l)y  wagon"  doe>;  not,  in  tln^  common  acceptation  of  the 
t(>rni,  mean  a  transj)()rtat ion  by  rail  or  steamboats;  second,  in 
th(»  oriirinal,s])<M'itications,  which  were  submitted  to  the  appel- 
lant, the  woid  "watron''  was  not  used,  but  the  word  wagon  was 
written  in  the  contract  signed  Irs'  the  appellant.  By  the  original 
sjiecifications  tiie  a])pellant  Wfiuld  have  been  entitled  to  pay  for 
tran'^j)orting  stone  by  any  kind  of-  conveyance,  but  the  word 
wagon  was  inserted  in  the  contract  as  an  expressed  limitation, 
by  which  th(*  ajipelliM-s  hound  themselvc^s  to  pay  for  the  hauling 
of  stone  by  wagon  only. 
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The  attempt  of  the  appellant  to  prove  that  by  verbal  contract! 
^vlth  the  appellees'  engineer,  he  was  to  have  the  same  price  for 
hauling  this  stone,  must  fail  for  two  reasons:  First,  his  evidence 
IS  flatly  contradicted,  and  the  lower  court  passed  upon  it,  and 
we  see  no  reason  for  disturbing  the  decision;  second,  the  en- 
gineer had  no  power  to  contract  with  the  appellant  in  reference 
to  that  matter,  nor  did  he  have  power  to  change  or  modify  the 
written  contract. 

The  judgment  of  the  lower  court  is  affirmed. 


METCALFE  v.  BRAND. 

(Polled  November  29,  1887) 

1.  Trade- marks— A  trade  mork  may  coDsist  of  a  same  or  a  device,  or  a 
peculiar  arrangement  of  wor<ls.  lines  or  flijnres.  or  acy  peculiar  lunrk  op 
symbol  not  theretofore  in  use,  ndt)pred  and  used  by  a  manufacturer  or  a 
merchant  for  wlio>n  laroods  nmy  be  manufactured,  to  designate  tbem  as  thofw 
which  he  manufactures  or  Rells.  It  may  be  put  either  upon  the  article  Itself 
t)r  its  case,  covering  or  wrapper,  aud  is  afisitrnahle  with  the  business. 

a.  Same— \\'hi)e  one  who  sells  a  product  of  a  particular  ref^ion  of  oountfry 
tjan  not  approprinte  the  name  of  that  region  to  Indicate  the  article  he  sells, 
to  the  exclusion  of  othei's  who  produce  or  sell  a  similar  product  of  the  same 
region,  yet  a  geographical  name,  as  applied  to  a  manufactured  article,  in 
connection  with  which  the  manufacturer  was  the  first  to  u.^e  it,  may  acquire 
a  secondary  meaning,  aud  thus  become  a  valid  trade-mark,  but  such  a  right 
will  not  be  declared  or  protected  unless  clearly  Fhown. 

"In  this  case,  in  which  the  plaintiff  claims  the  words  'Lexington  Mustard* 
as  a  trade  mark,  and  seeks  to  enjoin  the  defendant  from  using  them  to  in- 
dicate mustard  manufactured  l«y  him  at  Jjexlngton.  Ky.,  it  is  held  that  as 
It  does  not  clearly  appear  whether  the  pJnintilT's  ns.signor  or  the  defendant 
first  began  to  use  the  word  'Lexington'  in  connection  with  the  word  'mus- 
tard,' aud  ir  was  sometimes  used  by  the  plaintiff's  assignor  as  an  address, 
and  sometimes  as  the  name  of  the  nrtiole,  neither  of  the  parti*  s  to  the  con- 
troversy will  be  allowed  to  appropriate  the  word  'Lexingtcm'  in  and  of  itself 
to  his  exclusive  use  as  a  trade- mark,  although  if  the  plaintiff  had  acquired 
the  right  to  the  use  of  the  word  he  would  be  allowed  to  continue  its  use  to 
the  exclusion  of  the  def»^ndant,  although  he  now  manufactures  his  mustard 
in  Louisville,  while  the  defendant's  is  manufactured  in  Lexington. 

2.  Imitation  of  label— Every  manufacturer  has  a  rig"ht  to  indicate  his  goods 
In  some  way,  as  by  a  particular  label  or  wrapper,  and  be  is  as  much  entitled 
to  be  protected  in  the  use  of  a  particular  label  or  wrapper  as  in  the  use  of  a 
trade  mark.  Therefore,  if  a  label,  which  has  been  adopted  and  is  in  use  by 
a  manufacturer  to  indicate  his  goods,  be  substantially  imiUited,  and  the 
imitation  Is  so  essentially  like  ii:  that  persons  of  ordinary  observation  and 
the  unsuspecting  i)uhllc  are  likely  to  be  deceived,  it  is  sufficient  to  authorize 
equitable  intervention. 

Appellee  and  appellant  were  both  manufacturers  of  mustard  in  Lexing- 
ton, Ky.  Appellant  began  the  manulacture  many  years  after  appellee  and 
those  through  whom  he  claims  conimenoed  the  business.  After  appellant 
had  been  in  busine^^s  .s^^veral  years  appellee  moved  his  business  to  Louisville, 
Ky.,  and  soon  thereafter  appellant  c<jmmenci'd  to  use  a  blue  label  upon  his 
tjans  similar  in  size,  form  and  color  to  the  label  which  had  long  been  in  use 
by  appellee  upon  cans  of  the  same  size  and  shape:  the  letters  used  upon  the 
two  labels  are  of  the  same  color  and  strikingly  alike  in  size;  the  directions 
for  use  are  the  same,  and  the  words  of  caution,  although  unusual,  nearly 
resemble.  In  addition,  the  tops  of  the  cans  are  fastened  with  a  strip  of  clotli 
aimilar  in  color  to  that  used  by  appellant  for  the  same  pun>o.=;e.  In  this 
action  by  appellee  against  ap])ellant  to  enjoin  the  imitation.  Held— That  ap- 
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pellant  was  properly  eDjoinpd  from  packing,  labeling  or  making  his  xnns- 
tard  with  any  colorable  imiration  of  appellee's  blue  label,  and  also  from 
using  the  words  of  caution  thereon. 

■  4.  Pleading— If  there  was  a  defect  of  parties  plaintiff,  it  was  shown  by  the- 
petition,  and,  therefore,  as  there  was  no  demurrer  upon  this  ground,  the  ob- 
jection was  waived. 

Z.  Gibbons  and  R.  W.  Woolley  for  appellant. 

Seattle  &  Winchester  and  Simrall  &  Bodley  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  case  presents  some  interesting  and  rather  novel  trade- 
mark questions. 

As  early  as  1810  one  Burro wes  began  to  make,  by  a  secret  pro- 
cess, a  particular  kind  of  mustard  at  Lexington*  Ky.  It  soon 
became  noted  for  its  excellence,  and  widely  known  as  "Bur- 
rows' Lexington  Mustard,"  or,  more  commonly,  as  "Lexington 
Mustard. '^ 

By  this  name  it  was  quoted  in  the  market,  and  soon  had  an 
extensive  sale  at  a  high  price.  It  was  put  up  in  round  tin  cans 
of  different  sizes,  with  a  label  upon  each  of  this  character  in  size> 
color,  letters,  words  and  other  indicia: 


Warranted  Pure. 

Best   Sivperfine' 

FLOUR     OF   MUSTARD. 

MANUF-D    BY 


M.    M.    BCilROVVi::S. 


for 


Bi: 


Ke<^P  it  drv  &  oool.    Mix  into  a 
■luitter  with  Cold  watj-r   1 


hour 


))efore  iiy-iiigon  the  tabk'. 

Prf»iioun(H'd  by  Physicians  the 
l)<^st  mustard  m  the  world  for 
prompt  action.  B»*wareof  other 
Ijabels  purporting  to  be  the  same 
as  made  at  Lexington,  Ky..  as 
they  are  wickt<l  counterfeits. 

The  right  use  of  the  resour<'e<> 
Gr)d  has  given  us,  is  the  way  to 
prosper,  and  t(»  perpetuate  our 
privileges. 


Burrowe-^  continued  to  manufacture  and  put  it  upon  the  market 
in  this  form,  and  thus  labeled,  for  nearly  or  perhaps  quite  thirty 
years,  and  until  his  death,  or  near  it,  in  or  near  1841,  when  his 
wife  succeeded  to  the  business,  and  carried  it  on  in  the  same 
way  for  several  years,  and  until  it   was   transferred   to   her  son^ 
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Samuel  B.  McCullough.  He  appears  at  first  to  have  continued 
the  use  of  the  same  label,  but  subsequently  used  a  different  one, 
of  the  following  character,  and  in  which  the  word  *' Lexington" 
is  similarly  used,  save  as  to  place: 

[Blue  background  and  white  letters.] 
SAML  D.  McCULLOUGH,    ' 

sole  manufacturer  of 

BUBROWES  MUSTARD, 

Lexington,  Ky. 


All  other  brands  purporting  to  be 

•'Lexington  Mustard,"  or  the  same 

as  made  at  Lexingotn,  Kj., 

are  wiclced  counterfeits. 

He  continued  the  business  until  1869,  when  he  sold  out  to  the 
ilrm  of  Yates  &  Dudley,  and  they  carried  it  on  until  July,  1877^ 
when  thev  transferred  it  to  the  appellee,  J.  H.  Brand.  While 
t;onductea  by  them  they  used  upon  their  packages  this  label: 

[Blue  background  and  white  letters.] 

YATES  &  DUDLEY, 

successors  to  S.  D.  McCullough, 

sole  manufacturers  of 

BURROWES  MUSTARD, 

Lexington,  Ky. 

Keep  it  dry  and  cool.     Mix  with   nothing  but  cold   water  into  a 
tfiin  batter  one  hour  before  using  on  the  table. 


All  other  brands,  purporting  to  be 

''Lexington  Mustard,"  or  the 

same  as  made  at  Lexington,  Ky. 

are  wicked  counterfeits. 

They  also  used  another  label,  different  in  color  and  other  re- 
spects, upon  which  were  these  words,  inter  alia:  **Burrowe8 
'Celebrated  Lexington  Mustard.  Manufactured  by  Yates  & 
Dudley,  Lexington,  Ky.''  They  advertised  it  as  "Burrowes' 
Lexington,  Ky.^  Mustard,"  and  appear  to  have  branded  some  of 
their  cans  "Burrowes  Lexingtpn  Mustard."  Their  contract  of 
sale  with  the  appellee,  Brand,  dated  July  12,  1877,  speaks  of  It 
as  ** Burrowes  Lexington,  Ky.,  Mustard."  It  had  been  manufac- 
tured during  all  this  time  in  the  same  building,  probably,  and 
Certainly  in  the  same  locality,  and  Brand  continued  to  so  make 
it  from  about  the  first  of  August,  1877,  until  September  following, 
when  he  associated  one  Osborne  with  him,  and  removed  the  bus- 
iness to  Louisville,  Ky.,  where  it  was  conducted  under  the  firm 
name  of  John  H.  Brand  &  Co.  They  used  two  lables  upon  their 
cans  or  packages,  the  following  being  that  known  as  their  blue 
labe]>  and  which  was  used  upon  the  round  cans: 
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[Blue  background  and  white  letters.] 

JNO.  H.  BRAND  &  CO. 

Louisville,  Ky. 

successors  to  Yates  &  Dudley. 

sole  manufacturers  of 

*    BURROWES  LEXINGTON 
MUSTARD. 

Keep  it  dry  and  cool.    Mix  M'ith  nothing  but  cold  water  into  i^ 
thin  batter  one  hour  before  using  on  the  table. 

All  other  brands,  purporting  to  be 

'•Lexington  Mustard/'  or  the  same 

as  was  made  by  Burro wes  at  Lexington,  Ky. 

are  "wicked  counterfeits. 

The  ground  color  of  tlie  other  was  yellow,  with  various  devicea 
and  words  upon  it,  among  them  being  *'Burrowes  Celebrated 
Lexington  Mustard/*  and  it  was  used  upon  the  square  cans. 

They  subsequently  also  used  the  following  label,  which,  as  will 
be  seen,  is  almost  identical  with  that  used  bj'  Burrowes: 


Warranted  Pure, 

Best  ^Superfine 

FLOUR     OF    MUSTARD. 

MANUF'D    BY 

JNO.   H.   BRAND   &  CO. 
LOUISVILLE.  KY. 

SrCCEPSORS  TO 

M.     M.     BURIWWES 
for.  BU 

Keep  it  drv  &  onol.  Mix  into  a 
IwittVr  with  Cold  wat<*r  1  Hour 
hi'fore  UHinfT  on  tie  table. 
Proiioiinoed  by  Physicianw  the 
bfst  mustard  in  the  world  for 
Drompt  action.  Beware  of  other 
LabelH  poTDortine'to  bethesame 
an  made  at  Lexinj^ton,  Ky..  as 
they  are  wiokt-d  counterfeits. 

The  right  use  of  the  resources 
God  has  given  us,  is  the  way  to 
prosper  and  to  perpetuate  our 
privileges. 


and  also  by  printed  placards  advertised  th^ir  manufacture  aa 
"Burrowes  Lexinj?ton  Mustard."  So  far  as  shown,  however,  al} 
of  the  labels  and  advertisements  used  after  the  removal  to  Louis-^ 
vlUe  showed  upon  their  face  that  the  firm  was  located  there,. 
The  tin  cans   used   in   putting  up   the  mustard  were  round,  witU 
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flat  tops,  around  which  were  pasted,  in  order  to  more  securely 
faa.ten  them,  strips  of  Jig ht- red  or  brownish  cotton  cloth. 

The  appellant,  Metcalfe,  began  to  make  mustard  at  Lexine^ton 
about  1873,  and  has  so  continued  ever  since.  Some  two  or  three 
years  before  Yates  &  Dudley  sold  out,  he  used  a  blue  label,  but 
upon  his  square  cans  only,  and  it  was,  according  to  his  own  testi- 
mony, quite  different  ancl  easily  distinguishable  from  the  blue 
one  used  by  them,  and  that  subsequently  used  by  the  appellee^ 
Brand,  [t  is  not  exhibited  in  the  record,  but  Metcalf  testifies, 
without  contradiction,  that  it  contained  the  words,  **H.  C.  Met- 
calf s  Improved  Lexington,  Kentucky,  Mustard.'' 

In  November,  1877,  he,  for  the  first  time,  began  to  use  upon  hi» 
round  tin  cans,  corresponding  in  size  and  shape  with  those  then 
In  use  by  the  appellee.  Brand,  both  the  following  lable,  and  & 
strip  of  cloth  similar  in  all  respects  to  that  then  employed  by 
Brand : 

[Blue  blackground  and  white  letters.] 

H.  C.  METCALFF/S 

LEXINGTON.  KENTUCKY, 
MUSTARD. 

Keep  it  dry  and  cool.     Mix  witli   nothing  but  cold  water  into  a 
thin  batter  one  hour  before  using  on  the  table. 

All  other  brands,  purporting  to  be 

"Lexington  Mustard,"  or  the 

same  as  made  at  Lexington,  Ky., 

are  wicked  counterfeits. 

He  also  in  December,  1878,  moved  his  manufactory  into  the 
same  building  where  the  Burrowes  Mustard  had  formerly  been 
made. 

The  lower  court  held  that  the  appellee.  Brand,  had  an  exclusive 
right  to  use  the  words,  "Burrowes  Lexington  Mustard;"  that 
the  appellant,  Metcalfe,  had  the  right  to  use  the  word«,  "H.  C 
Metcalfe's  Lexinc:ton,Kentuckv,  Mustard,"  but  that  his  package, 
with  the  strip  of  light  red  cloth  around  its  top,  and  the  blue  label 
upon  it,  was  an  Illegal  imitation  of  Brand's  package,  and  he  was 
enjoined  from  using  it,  and  from  packing,  lab(;ling  or  marking 
his  mustard  with  any  colorable  imitation  of  Brand's  blue  label, 
and  also  from  using  the  words  of  caution  on  his  (Metcalfe's) 
label  from  the  end  of  the  first  line  and  after  the  word  "be,"  to 
the  wonl,  "made,"  on  the  third  line.  He  now  by  this  appeal 
complains  of  this  injunction. 

The  court  below  declined  to  decide  whether  Metcalfe  could  use 
the  words,  "Ijexington  Mustard"  or  "Lexington,  Kentucky, 
Mustard"  without  being  preceded  by  his  name,  but  decided  that 
be  might  use  the  round  tin  can  or  cotton  strips  to  bind  the  top, 
or  a  paper  lable,  provided  they  were  not  so  combined  as  to  col- 
orably  imitate  Brand's  package.  The  appellee.  Brand,  by  a  cross- 
appeal,  also  complains.  Insisting  that  he  has  an  exclusive  right 
to  the  use  of  the  word,  'Ijexington,"  as  a  trade-mark,  in  connec- 
tion with  the  word,  "mustard,"  and  its  manufacture. 

These  complaints,  therefore,  present  two  questions:  First,  has 
the  appellee.  Brand,  an  exclusive  right  to  the  usp  of  the  word, 
"Lexington,"  as  the  name  or  part  of  the  same  of  his  mustard? 
Second,  has  the  appellant,  Metcalfe,  wrongfully  and  so  far  imi- 
tated, by  label  or  otherwise,  the  article  manufactured  and  offered 
for  sale  to  the  public  by  Brand  as  to  authorize  equitable  inter- 
ference? 
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The  law  as  to  trade-marks  is  by  no  means  ancient.  It  is  one 
of  the  results  of  multiplied  invention  and  modern  commercial 
growth.  Kspecially  is  the  doctrine  of  equitable  Intervention  for 
their  protection  of  recent  origin.  The  right  to  sue  for  their  im- 
proper use  doubtless  arose  originally  from  the  common  law  right 
to  maintain  an  action  for  a  false  representation,  and  as  the  wrong 
was  calculated  to  work  an  injury,  not  only  to  tlio  purchaser,  but 
to  the  maker  or  manufacturer  of  the  article,  right  of  action  at 
common  law  was  given  to  the  latter  in  such  a  case.  Then  the 
common  law  advanced  another  step.  It  was  held,  although  the 
original  purchaser  was  not  deceived,  but  knew  who  was  the  real 
manufacturer,  yet  if  the  trade-mark  was  put  upon  the  article  in 
order  to  deceive  a  future  purchaser,  and  cause  tlie  public  to  be- 
lieve that  it  was  the  manufacture  of  the  person  to  whom  the 
trade-mark  iu  fact  belonged,  then  this  entitled  him  to  sue,  be- 
cause it  was  equally  a  deception.  Next  the  courts  of  equity— aequi- 
tas  supplet  legem— declared  that,  altliougli  a  person  had  honestly 
purchased  goods  from  one  maker  with  tfie  trade-mark  of  another 
upon  them,  or  had  manufactured  tliem  to  order,  not  knowing 
that  he  was  wronjirfully  putting:  the  trade-mark  of  another  upon 
them,  yet  he  could  not  put  them  upon  the  market,  because  it 
would  both  injure  the  true  owner  of  the  trade-mark  and  deceive 
the  public.  Thus  gradually  the  law  extended  its  protecting  arm 
until  the  rigl.t  of  the  first  user  to  wliat  is  known  as  a  trade-mark 
was  recognized,  the  underlying  principle  being  that  one  person 
shall  not  be  permitted  to  sell  his  goods  as  those  of  another,  or 
use  the  means  likely  to  lead  thereto,  thus  not  only  injuring  such 
other  person  but  deceiving  thp  public. 

It  will  aid  us  in  the  consideration  of  this  case  to  first  see, 
under  the  rule  of  stare  decisis,  what  principles  of  this  branch  of 
the  law  are  to  be  regarded  as  settl»Hl.  It  is  somewhat  difficult  to 
give  a  concise  definition  of  a  trade-mark.  It  may  consist,  how- 
ever, of  a  name  or  a  device,  or  a  peculiar  arrangement  of  words, 
lines  or  figures  or  indeed  any  peculiar  mark  or  smyhol,  not  there- 
tofore in  use,  adopted  and  used  l)y  a  manufacturer  or  a  merchant 
for  whom  goods  may  be  manufactured  to  designate  them  as  those 
which  he  manufactures  or  sells.  It  may  be  put  either  upon  the 
article  itself  or  its  case,  covering  or  wrapper,  and  is  assignable 
with  the  business.  The  term  can  not  be  pro))erly  applied  to  a 
mere  label.  It,  however,  may  contain  one.  It  niay  be  the  vehicle 
or  embodyment  of  it.  The  ol)ject  is  to  show  the  origin  of  the 
article.  The  general  rule  is  against  the  use  of  mere  words  as  a 
trade-mark.  An  exception  to  this,  however,  is  where  they  indl«- 
cate  origin,  ownership  or  the  maker.  If  they  are  of  common  use, 
indicating  merely  kind  or  quality,  as,  for  instance,  "superfine" 
or  "first  quality,''  or  are  merely  descriptive  of  the  nature  of  tlie 
article,  or  of  a  generic  character,  as  "hemp"  or  "cotton^"  then 
they  can  not  be  so  appropriated.  (Amoskeag  M'f'g.  Co.  v.  Spear, 
2  San  ford's  Sup.  Court  Rep.,  699;  Boardman  v.  Meriden  Brittanla 
Co.,  35  Conn.,  -k)2;  Hembold  v.  Hembold  M'f'g  Co.,  17  Am.  Law 
Reg.  (N.  S.),  169;  Manufacturing  Co.  v.  Trainer,  101  U.  S,,  61.) 

Such  words  are  the  common  property  of  all  men.  They  may  be 
used  truthfully  by  one  man  without  infringing  upon  another's 
right  or  creating  a  possibility  of  the  public  being  thereby  de- 
ceived. Thus  the  word  "hemp''  Is  a  generic  one.  embracing  the 
hemp  of  every  man.  The  mark,  "A  No.  1,"  upon  a  firkin  of 
butter  is  a  common  one,  indicating  its  quality.  A  trade-mark 
must  be  specific.  It  must  mark  the  goods  of  the  manufacturer 
as  his  goods,  and  not  as  his  in  common  with  all  other  persons. 

Keeping  in  mind  the  above  rules,  which  we  think  will  be  con- 
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ceded  as  now  settled,  we.  in  the  light  of  them,  proceed  to  the 
Consideration  of  a  question  which  i«  hy  no  means  heyond  dispute. 
It  is,  can  a  person  under  any  circumstances  acquire  a  trade-mark 
right  in  the  name  of  a  place  when  associated  with  the  name  of 
the  article  manufactured  hy  him?  In  other  words,  could  tlie 
appellee.  Brand,  acquire  an  exclusive  right  to  use  the  wo^d 
^'Lexington*'  as  part,  of  the  name  of  his  mustard?  It  is  clear  that 
prior  use  hy  him  is  essential  to  such  a  claim.  (Manufacturing 
Co.  V.  Trainer,  supra. ) 

If  he  had  acquired  such  right,  then  he  could  continue  to  use  it 
after  the  removal  of  his  manufactory  to  Louisville,  pi^ovlded  he 
did  so  without  fraud.  Equity  will  not  pnitect  a  trade-mark  that 
expresses  a  falspliood  as  against  one  which  expresses  a  truth.  To 
do  so  would  sanction  a  fraud.  (Hemhold  v.  liembold  M'f'g  Co., 
Bupra. ) 

It,  however,  appears  that  the  appellee's  package  of  mustard, 
put  up  after  the  removal,  always  located  the  firm  in  Louisville. 
If  a  geographical  name  l)e  used  as  such  it  can  not  he  protected 
as  a  trade-mark.  Clearly  all  persons  living  in  a  town  or  city  may 
use  its  name  as  an  address,  and  of  course  many  persons  may 
make  the  same  article  in  the  same  town,  and  show  that  it  is  so 
manufactured  ])y  having  the  name  of  the  place  stamped  upon  it 
or  printed  upon  the  label  oi  covering,  as  their  address  or  place 
of  busini'ss.  Otherwise,  monopolies,  which  are  destructive  of 
Individual  right  and  public  interest,  would  l)e  created  and  fos- 
tered. 

The  right  of  one  person  to  appropriate  tho  name  of  a  region  of 
country  to  tin*  exclusion  of  othersr  who  produce  or  spH  a  similar 
product  of  tlie  same  region,  may  be  regarded  as  settled  by  the 
Supreme  Coiirt  in  Canal  ('ompany  v.  Clark,  18  Wall.  811,  com- 
monly known  as  the  "Lackawanna  Coal  Case.'  Lackawanna  is 
the  name  of  a  considerable  region  of  country.  Lackawanna  coal 
Is  a  natural  product  of  that  region,  and  the  name  was  descriptive 
of  the  general  character  or  quality  of  the  product.  It  not  only 
indicated  the  place  from  whence  the  coal  came  ))ut  the  general 
quality  of  l  he  article.  Being  generic  and  tlius  descriptive,  it 
was  held  that  each  of  the  constestants  had  a  riglit  to  call  his  coal 
"Lackawanna  coal,"  but  this  ease  can  not  be  regarded  as  holding 
that  the  name  of  a  place  can,  under  no  circumstances,  become  a 
trade- mark. 

The  general  qualities  of  a  natural  product  are  indicated  by  the 
name  of  the  rt^gion  from  whence  it  comes.  All  have  a  right  to 
sell  it,  and  in  doing  so  to  call  it  by  the  name  of  the  section 
where  it  is  produced  or  from  whence  it  originally  came,  as  that 
In  effect  descibes  the  article.  Such  a  name  indicates  the  qualltv 
and  not  the  producer  or  the  ownership.  All  may  use  it  with 
equal  truth.  It  is  not  like  a  sale  of  one  man's  goods  as  those  of 
another.  There  is  no  invasion  of  a  man's  business  reputation, 
and  no  imposition  practiced  upon  the  public. 

For  these  reasons  such  phrases  as  **Sea  Island  cotton,"  "Hun- 
garian grass,"  "Kentucky  hemp,"  or  "Virginia  tobacco,"  will 
not  be  protected  as  trade-marks. 

This  is  not  so,  however,  of  a  manufactured  article.  The  name 
of  the  place  where  It  is  made  serves  in  no  possible  way  to  indi- 
cate its  quality  or  composition,  and  where  tf.e  manufacturer  has 
given  it  a  geographical  name,  which  he  was  the  first  to  use  In 
connection  with  the  article,  it  seems  to  us  that  it  may,  from  long 
use  in  such  connection,  acquire  a  secondary  meaning,  and  in- 
stead of  designating  the  place  where  the  article  is  made  indicate 
its  origin,  or  that  it  is  the  product  of  a  particular  manufacturer, 
or  made  according  to  his  method.  When  this  is  the  case  it  be- 
comes, in  our  opinion,  a  valid  trade-mark.     It   then   designates 
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the  particular  goods  of  this  one  man.  The  public  so  understand 
it,  and  this  is  the  aim  and  end  of  a  trade-mark.  The  name  is  no 
longer  used  to  indicate  the  place  where  they  are  made,  but  be- 
oomes  the  name  of  his  goods.  It  j^ives  notice  that  he  is  the 
maker.  It,  by  reason  of  first  and  continued  use,  and  association 
with  the  name  of  the  article  made  or  sold  by  him,  asquires  an 
understood  reference  to  him.  It  is  the  trade  denomination  of  hia 
article.  It  acquires  a  secondary  meaning  in  connection  with  a 
particular  manufacture. 

Thus  we  will  suppo.se  that  John  Doe  has,  for  years,  made  at 
Mt.  Sterling,  Ky.,  a  revolving  book-case,  which  he  has  called, 
during  all  that  time,  "Tlie  Mr.  Sterling  Rovolving  Book-case,'* 
the  materials  out  of  which  he  constructs  it.  come  from  different 
places;  no  one  else  has  made  such  a  case  there  or  used  this 
name,  and  it  does  not  express  in  any  way  the  quality  of  the 
article,  save  as  referring  to  Doe  as  the  maker.  The  public,  when 
they  ask  in  the  market  for  the  "Mt.  Sterling  Revolving  Book- 
case, "understand  that  it  is  the  one  manufactured  by  him.  Tho 
name  "Mt.  Sterling.''  as  used  in  this  connection,  and  under  such 
circumstances,  indicraces  the  particular  book-case  of  this  one 
man.'  His  skill  has  given  it  excellence  and  reputation  in  the 
market,  and  justice  to  hi  hi.  as  well  as  the  protection  of  the  pub- 
lic, require  tliat  its  name  should  be  protected  as  a  trade-mark.  It 
will  create  no  monopoly.  Upon  the  contrary,  it  will  serve  to 
stimulate  invention  and  competition.  It  will  not  hinder  Bichard  . 
Roe  or  others  from  making  the  same  article  at  the  same  place, 
and  using  the  name  of  the  place  merely  geographically,  or  to 
show  their  place  of  l)usiness.  or  as  their  address,  but  they  must 
not  use  it  as  the  name  of  their  book-case. 

Indeed,  unless  they  aim  to  deceive  the  public,  they  would  not 
desire  to  so  use  it.  If  their  article  is  as  good  or  better  than  that 
of  Doe,  there  would  be  no  incentive  to  do  so.  It  will  not  do  to 
say,  in  such  a  case,  that  as  Roes  manufactory  is  at  Mt.  Sterling, 
that,  therefore.  l;e,  a  new  comer,  may  give  his  book-case  the 
same  nanie  as  Does,  because  equity  will  not  enjoin  against  tell- 
ing the  truth.  It  is  done  for  decc^it.  anci  when  so  done  it  can  not 
be  said,  in  a  trur  sense,  that  it  is  done  truthfully.  It  is  at 
best  but  a  nominiil  truth,  amounting  to  a  deception.  There  is 
really  a  false  represen ration  which  equity,  from  a  sense  of  com- 
mon justice,  will  enjoin.  A  person's  name  may  be  a  trade-mark, 
ns  "Decker  Brother.*;"  unon  pianos.  There  may  be  other  brothera 
of  the  same  name,  and  they  could,  in  a  certain  sense,  truthfully 
use  the  same  name  upon  pianos  which  they  might,  subsequently, 
begin  to  manufacture,  and  a  man  can  not  be  deprived  of  the 
right  to  use  his  own  name,  but,  in  such  a  case,  he  must  use  it  aa 
his  own  name,  and  not  as  the  nam'^  of  his  goods.  Each  case 
must,  of  course,  turn  upon  its  own  particular  circumstances. 

'Browne,  on  the  Law  of  Trade-marks,  section  192,  sa.cs:  "A 
word  may  be  considered  to  be  geographical  or  not,  according  to 
the  clcuiiistances  of  the  case,"  and  evidently  a  distinction  should 
be  drawn  between  the  use  of  a  ge(»giaphicarname,  indicating  the 
particular  manufacture  of  a  certain  person,  and  its  use  in  de- 
scribing a  natural  product  of  a  particluar  locality,  possessing 
qualities  depending  upon  the  place.  The  above  view,  we  think, 
is  supported  by  both  reason  and  authority.  We  shall  refer  to  but 
few  cases,  although  many  have  been  examined. 

In  the  Anatolia  Licorice  case,  10  Jurist  (N.  S.),  550,  the  com- 
plainants were  manufacturers  of  a  new  character  of  licorice  oufe 
of   materials   obtained   from   different  places  upon   which   they 
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stamped  the  name  "Anatolia/^    The  name  as  used  was  held  to 
be  a  trade-mark. 

Mr.  Browne,  in  speaking  of  this  case,  says: 

"This  is  a  recognition  of  the  doctrine  that  a  geograpliiuHl  name 
may  cease  to  be  merely  such,  and  acquire  a  new  function  as  an 
arbitrary  symbol.''    (Browne's  Law  of  Trade-marks,  section  184.) 

The  Glenflield  Starch  Case  (6  E.  and  I.  Appeals,  508),  appears 
to  have  been  well  considered.  There  the  plaintiffs,  as  in  this 
oase,  were  the  assignees  of  the  business,  and  had  removed  their 
manufactory  from  the  little  village  of  Glenfield  to  Paisley,  but 
still   continued   to   use   the   word  *'01enflekr'  upon  their  starch. 

The  defendant  residing  at  Glenfield,  and  doing  business  in  the 
very  house  previously  used  by  the  nlaintiffs,  began  to  make  what 
he  teim3d  upon  his  labels  *' Glenfield  Starch."  He  was  enjoined 
from  so  using  the  name.  (Siegart  v.  Findlater,  L.  R.,  7  Chan., 
801,  is  to  the  same  effect. ) 

The  opinions  in  Newman  v.  Alford,  51  N.  Y,,  189,  and  Lea  v. 
Wolf,  16  Abb.  Pr.  (N.  S. ),  1,  appears  to  have  been  'based  mostly 
upon  an  intended  fraud,  but  where  a  trade-mark  is  infringed  the 
false  representation,  either  directly  or  indirectly  made,  is  really 
the  essence  of  the  wrong. 

The  Moline  Plow  Case  (Can«lee,  Swan  &  Co.  v.  Deere  &  Co.. 
64  111.,  439),  and  that  of  the  Brooklyn  White  Lend  Company  (25 
Barb.,  416),  do  not,  when  closely  examined,  raisp  any  conflict. 
In  the  one  the  word  '*Moline"  was  used  as  an  address,  wliile  in 
the  otiier  the  complainant  was  not  the  first  user  of  the  word 
••Brooklyn." 

In  the  case  now  in  hand,  however,  there  is  a  conflict  of  testi- 
mony as  to  the  prior  use  of  the  word  ** Lexington"  in  connection 
with  the  word  "mustard."  The  labels  of  Burro wes  show  thnt 
he  used  it  as  an  address.  There  is  evidence  tending  to  show  that 
both  McCullough  and  Yates  <fe  Dudley  used  it  both  ways.  One 
of  their  labels  indicates  its  use  as  a  part  of  the  name  of  their 
article,  while  another  shows  it  as  an  address  merely.  There  was, 
at  most,  no  uniformity  as  to  its  use  by  them. 

It  is  shown  that  Metcalfe  used  it  in"  connection  with  the  word 
"mustard"  upon  a  former  lable  of  his,  and  while  Yates  <fe  Dudley 
were  engagetf  in  the  business,  but  the  exact  time  when  he  began 
to  do  so  does  not  appear  further  than  that  it  was  two  or  three 
years  before  they  sold  to  Brand.  The  evidence  that  either  Met- 
calfe or  Yjites  &  Dudley  used  it  with  any  uniformity  as  a  dis- 
tinctive part  of  the  name  of  their  articles*  is  not  of  a  satisfactory 
character. 

This  imccrtain  use,  whether  as  an  address  or  as  the  name  of 
the  article,  toijether  with  the  douht  necessarily  arising  there- 
from as  to  the  prior  use  in  the  last  named  way,  forbid  either 
party  to  this  controversy  from  appropriating  tlie  word  "Lexing- 
ton" in  and  of  itself  to  his  exclusive  use  as  a  trade-mark. 

It  was  settled  by  the  -ieading  case  of  Amoskeag  Companv  v. 
Spear,  supra,  and  a  line  of  cases  following  it,  that  such  a  right 
will  not  be  declared  or  protected  unless  clearly  shown,  and  in 
the  Moline  Plow  case  it  was  said:  "The  mark  must  be  so  clear 
and  well  defined  as  to  cive  notice  to  others,  and  must  not  be 
deviated  from  at  the  suggestion  of  whim  or  caprice.." 

This  rule  does  not,  of  course,  interfere  with  the  right  of  the 
same  person  to  two  different  trade-marks,  but  if  he  seeks  to  ap- 
propriate one  to  himslef  he  must  do  it  by  no  uncertain  use. 

The  Question  whether  the  appellant,  Metcalfe,  has  so  far 
imitateci  the  packages  of  the  appellee.  Brand,  as  to  entitle  the 
latter  to  protection  from  a  court  of  equity,  remains  to  be  consid- 
ered. 

Every  manufacturer  has  a  right  to  indicate  his  goods  in  some- 
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wav,  as  by  a  particular  label  or  wrapper.  The  law  gives  this 
right  not  only  to  secure  to  hiiii  the  just  reward  of  his  skill  and 
enterprise,  but  to  protect  the  public  from  imposition  and  fraud. 
This  is  the  basis  of  all  legal  interference  in  the  trade-mark  cases, 
and  upon  principle  a  person  is  as  much  entitled  to  be  protected 
in  the  use  of  a  particular  lable  as  in  the  use  of  a  trade-mark.  If 
one  uses  the  lable  of  another  or  a  colorable  imitation  thereof  it 
is  a  false  representation,  done  for  the  purpose  of  imposing  his 
>?oods  upon  the  public  as  those  of  his  rival  in  trade,  thereby 
injuring  the  one  and  defrauding  the  other.  Equity  will  not  per- 
mit the  use  of  means  that  are  calculated  to  deceive  and  to  divest 
another  of  Iiis  right.  It  will  not  permit  A  to  sell  his  goods  as 
those  of  B,  or  us*^  means  contributing  to  this  end,  and  in  pre- 
venting him  from  doing  so  it  protects  l)oth.  upon  the  ground  of 
protection  to  A"s  right  and  the  public  interest.  The  simulation 
need  not  be  exact.  The  label  or  covering  need  not  be  copied 
with  slight  changes  even.  If  it  be  substantially  imitated  and  so 
essentially  alied  that  persons  of  ordinary  observation  and  the 
unsuspecting  public  are  likely  to  be  deceived  it,  is  sufficient  to 
authorize  et|uitable  intervention.  Tliere  need  be  no  mala  mens 
toward  tl)e  first  purchaser  of  tlie  imitation  article.  The  simula- 
tion may  enaljle  him  to  retail  it  as  the  genuine  article,  but  at  a 
lower  price,  and  thus  injure  the  manufacturer  and  delude  the 
public.  Here  again  each  case  must  depend  upon  its  own  circum- 
stances. 

How  is  it  in  tliis  one?  We  have  before  ua  the  two  round  tin 
cans  of  the  same  size.  The  tops  of  each  are  fastened  with  a  strip 
of  similar  colored  cloth.  One  has  upon  it  the  blue  lable  of  Brand, 
and  the  otiier  the  blue  lable  of  Mectalfe.  A  glance,  is  sufficient 
to  satisfy  one  of  tlie  resemblance  of  the  two  packages,  it  is  so 
striking.'  We  would  disbelieve  the  evidence  of  our  senses  if  we 
were  to  doubt  that  tlie  one  is  an  imitation  of  the  other.  As  to 
the  labels  the  size  is  the  same;  tlie  ground  color  is  the  same; 
each  has  a  white  border;  the  letters  are  of  the  same  color  and 
strikingly  alike  in  size;  the  directions  for  use  are  the  same  and 
tlie  words  of  caution,  altliough  odd.  nearly  resemble.  It  is 
noticeable  tliat  the  label  of  the  appellee  grealty  resembles  the 
blue  lai)el  of  both  McCuUough  and  Yates  &  Dudley.  He  began 
using  it  in  the  latter  part  of  September  or  first  of  October,  1877. 
He  moved  to  Louisville  that  fall,  and  tiien  and  in  November, 
1877,  Metcalfe  began,  for  the  first  time,  to  use  this  blue  label, 
the  cautionary  .  words  upon  it  and  the  strip  of  cloth.  He  had 
formerly  used  a  different  blue  label,  liut  even  it  upon  sq\iare  cans 
only,  it  is  imi)ossible  to  account  for  all  this  imitation,  so  com- 
plete in  form  and  detail;  so  likely  to  deceive,  save  upon  the 
theory  that  the  purpose  was  to  obtain  the  benefit  of  the  reputa- 
iton  of  the  appellees'  mustard.  It  could  hardly  have  been  acci- 
dental. One  can  not  be  allowed  to  sail  under  a  piratical  flag. 
Even  if  there  was  no  intentional  fraud,  yet  the  simulation  is 
such  as  is  quite  likley  to  deceive  customers  as  to  an  article  now 
on  sale,  and  the  Impendinjj  or  further  actual  injury  to  the  appel- 
lee should  be  checked  by  injunction.  (Burke  v.  Cassin,  46  Cal., 
467;  Partridge  v.  Menck,  2  Sandford's  Chan.,  622.) 

It  is  one  of  tlie  principal  offices  of  equity  to  prevent  injury  and 
imposition.  Therefore,  even  if  the  imitation  was  unintentional^ 
yet  be  colorable,  and  of  sucb  a  character  that  a  majority  of  per- 
sons would  never  notice  the  differene,  its  use  will  be  enjoined. 
Otherwise  the  purchaser  would  have  imposed  upon  him  a  spuri- 
ous article  and  the  maker  of  the  genuine  be  deprived  of  the 
profit,  which  he  has  labored  for  years  to  realize.  A  person  may, 
of  course,  use  any  color  or  words  in  common -u^e  or  other  indicia 
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upon  his  label  or  in  connection  with  his  goods,  but  fair  competi- 
tion and  common  honesty  require  him  to  so  use  them  as  not  to 
imitate  those  of  another.  Any  other  rule  would  but  sanction 
fraud  and  deceit. 

If  there  was  a  defect  of  parties  plaintiff  by  the  non-joinder  of 
Osborne  it  was  shown  by  the  petition.  There  was  no  demurrer 
upon  this  ground,  and,  therefore,  under  section  92  of  the  Civil 
Code,  it  was  wa  ved. 

Judgment  affirmed,  upon  both  the  oripiual  and  cross-appeal. 


KENTUCKY  SUPERIOR  COURT. 


KEXNON  V.  TOLLE. 
(Filed  February  15,  18S8.) 

1.  Statute  of  frftuds—Proiuise  to  pay  another'fl  debt— When  goods  are  sold 
to  one  perr;on  upon  the  faith  of  another's  promise  to  pay  for  them,  and  credit 
is  given  tn  snoh  other  person  alooe,  ir>  Is  not  necessary  that  his  promise 
should  he  in  writing  in  order  to  bind  him.  And  in  this  State  he  is  bound, 
even  though  the  person  to  whom  the  goods  are  sold  be  jointly  liable  with 
him  for  the  debr. 

2.  Same— Thar  the  plaintiff  charged  the  accounts  upon  his  books  to  the 
person  to  whom  the  goods  were  furnished  is  not  conclusive  that  be  looked  to 
them  for  pay:  it  is  a  circumstance  susceptible  of  explanation. 

8.  Same— Pleadinsr— As  the  petition  shows  that  the  izonds  were  sold  and 
delivered  upon  thn  faith  of  the  defendant's  promise  and  the  credit  jiriven  to 
him  alone,  the  averment  in  the  petition  that  the  goods  were  sold  and  deliv- 
ered to  another  can  not  Iw  talcen  as  an  averment  that  such  other  person  wf.s 
the  debtor  of  the  plaintiff.  In  construing  a  plendinj?  the  whole  instrument  - 
must  be  considered. 

Wall  &  Worthing  ton  for  appellant. 

Cochran  A  Son  for  appellee. 

Appeal  from  Mason  CMrcuit  Court. 

Opinion  uf  the  court  by  Judge  Barbour. 

This  is  an  action  for  the  price  f)f  goods  furnished  and  delivered 
by  the  appellee  to  Wallace  and  (teorge  Nelson  on  the  credit  of 
the  appellant. 

The  evidence  for  tlie  plaintiff  shows  that  the  deffMulant,  before 
any  of  the  goods  were  furnished  or  delivered,  came  to  the  plain- 
tiff's store  and  told  him  to  furnish  Wallace  and  George  Nelson, 
who  were  d^^fendant's  tenants,  with  supplies  to  enable  Ihem  to 
raise  their  crops,  and  that  he  would  be  responsible  to  him  for 
what  they  got.  The  plainitff  agreed  to  furnish  the  goods,  and 
the  defendant  having  an  individual  account  with  the  plaintiff 
requested  him  to  keep  separate  accounts  with  the  Nelsons,  anc', 
in  accordance  with  that  request,  the  plaintiff  charged  the  Nel- 
sons separately  with  what  each  got.  The  plaintiff  says  he  fur- 
nished the  goods  sued  for  upon  the  credit  of  the  defendant  alone 
and  looked  alone  to  him  for  paymeiit— that  he  had  no  contract  or 
bargain  with  either  of  the  Nelsons,  and  did  not  look  to  either  of 
them  for  pay.  The  appellant's  counsel  insists  that  this  promi^'C 
was  only  a  collateral  undertaking  upon  his  part  to  pay  the  d«bt 
of  the  Nelsons,  and  as  it  was  not   in   writing  the  action  can  not 
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be  supported  by  it.  Couiifiel  cites  many  cases  to  tbe  effect  that 
if  the  person  for  whose  use  the  floods  are  furnished  be  at  all 
liable,  any  promise  by  a  third  person  to  pay  tlierefor  must  be  in 
writing,  and  that  this  rule  applies  both  where  the  promise  was 
made  when  or  before  the  goods  were  sold  and  where  the  promise 
was  made  after.  It  must  be  admitted  that  the  weight  of  author- 
ity outside  of  this  State  sustains  this  position.  On  the  other 
hand  there  is  quite  an  array  of  respectable  authority  holding 
that  where  the  promissor  assumes  to  be  the  paymaster,  and  thus 
maltes  himslef  directly  and  unconditionally,"  altliough  jointly 
liable  for  the  debt,  the  statute  is  inapplicable.  And  the  latter 
rule  is  the  one  adopted  in  this  State  in  Leisman  v.  Otto,  I  Bush, 
*226. 

This  latter  case  has  never  been  overruled,  or,  in  any  subsequent 
CAse,  doubted,  and  if  the  question  was  before  us  we  would  be 
compelled  to  regard  it  as  controlling  and  ccuiclusive  authority  ^ 
upon  the  points  decided.  But  tiiis  case  does  not  come  within  the  * 
class  discussed  in  tlic  autliorities  referred  to.  The  plaintiff's 
theory  was  that  the  goods  were  sold  upon  the  faith  of  the  defend- 
ant's promise,  and  the  credit  was  given  to  hiiu  alone,  and  it  was 
only  upon  this  hypothesis  that  the  court,  in  its  instruction^,  per- 
mitted him  to  recover. 

If  the  goods  were  delivered  to  the  Nelsons  upon  the  faith  of 
tlie  defendant's  promise  to  pay  for  tliem  and  the  credit  was  given 
to  him,  and  he  alone  was  looked  to  for  payment,  it  goes  without 
argument  that  the  case  was  not  within  the  statute,  which  pro- 
vides "tliat  no  action  shall  be  brought  to  charge  any  peison 
upon  a  promise  to  recover  for  the  debt,  default  or  misdoing  of 
anntlier."  His  imdertaking  is  all  original,  not  a  collateral  un- 
dfM'taking.     The  debt  which  he  promised  to  pay  is  his  debt. 

As  far  back  as  Birkmyer  v.  Darnell,  reported  in  Smith's  Lead- 
ing Casf's,  tin*  couit  sliid:  *'If  two  come  to  a  shop,  and  one 
buys,  and  the  otlier,  to  gain  credit,  i)romises  the  seller,  if  he 
does  not  pay  you  I  will,  this  is  a  collateral  undertaking  and 
void  wit liout  writing  by  the  Statute  of  Frauds.  But  if  he  says, 
let,  liim  have  the  goods,  I  will  be  your  paymaster,  or,  I  will  see 
you  pai(l,  this  is  an  undertaking  for  himsrlf.  and  he  shall  be  in^ 
Vended  to  be  the  very  buyer,  and  the  other  to  act  but  as  his  ser- 
vant.'' Ti]e  correctn(;ss  of  the  latter  proi)osition  has  never  since 
been  doubted. 

Wliether  the  credit  was  given  alone  to  tlie  defendant  and  he 
alone*  lield  liable,  wen*  (piestionsi  of  fjict  for  the  jury.  That  the 
plaintiff  charged  the  accounts  upon  his  books  to  the  Nelsons  is 
not  conclusive  tliat  he  looked  to  them  for  pay,  it  might  be  a  cir- 
cumstance tending  strongly  to  show  that  fact,  yet  it  was  suscep-r 
tible  of  ex[)lanation. 

These  were  all  (juc^stions  of  fact  which  it  was  the  province  of 
tlie  jury  to  deterujim*,  and  upon  this  record  we  can  not  disturb 
their  finding  as  against  the  weight  of  the  evidence. 

While  the  ])etition  allges  tliat  the  goods  were  sold  and  delivered 
to  th(^  N<?lsons,  this,  in  connection  with  the  other  allegations  of 
the  i)etition.  can  not  be  taken  as  an  averment  that  the  Nelsons 
were  debtors  of  the  plaintiff.  In  constiuing  a  pleading,  as  well 
as  other  writings,  the  whole  instrument  must  be  considered.  The 
l)etition  shows  tliat  the  goods  were  sold  and  delivered  upon  the 
faith  of  the  defendant  s  promise,  and  the  credit  given  to  him 
alone. 

P(  rceiving  no  (»rrt)r  to  the  prejudice  of  the  appellant,  the  judg- 
ment must  be  atliruied,  with  damages. 
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SMITH  V.  MITCHELL. 

Filed  Febraapy  1,  1888.    Appeal  from  Warren  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Sheriffs— Lien  and  saie  for  taxes— While  it  is  the  duty  of  the  sheriff  in 
levying  on  property  for  taxes,  before  levying  on  the  real  estate  of  the  delin- 
quent, first  to.exhau.st  his  personal  property,  still,  until  collected,  the  Hen 
stands  upf)n  all  the  property,  and  it,  at  the  time  the  levy  is  made  or  the  Hen 
sought  to  be  enforced,  all  the  pf^rsonalty  has  been  disposed  of,  the  delinquent 
taxpayer  can  not  complain  that  the  personalty  was  not  taken  before  it  waa 
disposed  of,  or  deiuaiKl  that  it  shall  be  pursued  and  subjected  in  the  hands 
of  an  innocent  purchas-r  to  the  relief  of  his  real  tstat*^. 

At  a  sale  by  a  receiver  of  property,  both  real  and  personal,  which  belonged 
to  a  firm  of  which  C.  was  a  member,  the  property  was  purchased  by  C,  who 
knew  that  there  were  t:\xoH  due  and  unpaid,  which  were  a  lieu  upon  all  the 
property.  C.  exnoiited  sale  bonds  for  th<*  purchase  ])rice,  with  M.  as  his 
surety.  M.,  who  afterwards  purchased  the  realty  with  actual  notice  that  a 
lien  existed  on  It  f'>r  the  taxes,  now  insists  that  the  realty  shall  not  be  sub- 
jected, although  he  knew  when  he  purchased  that  C.  had  bought  the  person- 
alty, and  was  enabled  by  his  becoming  surety  to  take  and  dispot-e  of  it.  Held 
—That  the  realty  is  subject  to  levy  and  sale  for  the  taxes. 

2.  Arbitration  and  award— There  being  a  controversy  between  appellant 
and  appellee  as  to  whether  appellant  had  a  lieu  upon  certain  realty,  the 
question  was  subn^itted  to  an  arbitrator,  each  party  aprreelrg  to  be  bound  by 
his  award.  The  arliitralor,  after  hearing  the  evidence  and  argument  of 
counsel  for  eacli  party,  determined  that  the  lien  existed.  The  award  was  in 
writing,  and  a   ciopy  of  it  delivered  to  api)el]ee.     Held— That  the  award  is 

f^ood  as  a  common  law  award,  and   is  conclusive  a.^  to  the  existence  of  the 
ien,  which  should  l)e  enforced. 

Wright  «&  McElroy  for  appellant;  John  M.  Galloway  and  Wllkina  &  Sims 
for  appellee. 

LOri.SVlLLK  &  NASIIVILLK  R.   K    CO.  v.   OEIKEL. 

Filed  February  1,  iKss.     Appeal  from  Hender.son  Circuit  Court.     Opinion  of' 

•the  court  by  Judge  Barbour,  reversing. 

1.  Railroad— Damages  from  smoke,  etc. —An  individual  owning  property 
adjacent  to  a  railroad  may  recover  of  a  railroad  company  damages  occasioned 
by  having  smoke,  cinders  and  flr«  from  passing  engines  thrown  or  blown 
Into  or  against  his  house,  but  the  ordinary  noise  of  moving  trains  is  not  an 
element  of  damage  in  such  an  action. 

3.  Same— In  such  an  action  the  plaintiff  alleges,  in  addition  to  the  blow- 
ing of  smoke  and  cinders  upon  his  property  by  pasf-ing  trains,  that  the 
approach  to  the  bridge  in  front  of  his  property  is  very  steep,  "and  is  a  pur- 
presture  in  the  street,  and  greatly  damages  his  property. "  It  apjiear^s  that 
there  is  an  unusual  amount  of  smoke  and  cinders  thrown  ui)on  his  premises. 
In  conseiilience  of  the  extra  or  unusual  engine  force  required  by  the  steepness 
of  the  approach  to  the  bridge,  but  the  plaintiff  does  not  in  his  petition  claim 
damages  on  this  acroount.  It  does  not  appear  that  the  track  or  trestle  ob- 
structs the  plaintiff  in  the  free  use  of  the  street.  Held— That  he  is  not  en- 
titled to  recover  damages  on  account  of  the  manner  in  which  the  roadbed  or 
trestle  was  constructed. 

3.  Same— In  estimating  the  damages  in  such  an  action  the  jury  should 
ascertain  the  value  of  the  property  just  before  it  became  generally  known 
that  the  defendant's  road  was  to  be  located  in  front  of  it,  and  then  deter- 
mine what  proportion  of  that  value  was  taken  from   the  property  in  conse- 
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quenot)  of  the  smoke  and  ciDders  being  thrown  or  blown  against  it  by  tjie 
passing  trains. 

Yeanian  &  Lockett  for  appellant;  M.  Merritt  and  Ball  &  Dorsey  for  ap* 
pellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  REUTLINGER 

Filed  February  1,  18SS.     Appeal  from  Henderson  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Railroads— Evidence— In  addition  to  the  points  decided  in  the  foregoing- 
case  of  L.  &  X.  Railroad  Co.  v.  Geikel,  the  oourfc  holds  it  was  error  to  allow 
witnes.ses  to  testify  as  to  the  effect  of  the  smoke,  etc.,  upon  their  property, 
which  was  situated  in  the  neighborhood  of  thH  plaintiff's  property,  as  such 
evidence  oould  have  no  bearing  upon  the  question  as  to  the  damage  sustained 
by  the  plaintiff. 

Yeaman  &  Lockett  for  appellant;  M.  Merritt  and  Ball  &  Dorsey  for  ap- 
pellee. 

SCHNEIDER,  &c.  v.  HESSE.  &c. 

Filed   February   1.  188S.    Appeal   from   Louisville  Law  and   Equity  Court. 
Opinion  of  the  court  by  Judge  Barbour,  dismissing. 

1.  This  court  will  take  judicial  notice  of  its  own  records  so  far  as  they  per- 
tain to  the  case  under  consideration.  The  court,  therefore,  judicially  knowa 
that  the  judgment  ap|}ealed  from  in  this  ease  was  affirmed  upon  a  former 
appeal,  to  which  all  the  parties  to  this  appeal  were  parties,  and  that  judg- 
ment is,  therefore,  a  Oar  to  th<^  prosecution  of  this  appeal. 

2.  Bills  of  exceptions— Even  if  the  fact  that  the  record  on  the  former  ap- 
peal was  filed  iiy  the  appellee,  and  was  not  complete  by  reason  of  the  omission 
of  what  purports  to  be  a  bystander's  bill  of  except  ions,  which  is  embraced  in 
this  record,  would  authorize  the  prosecution  of  this  appeal,  the  so  called  bill 
of  exceptions  can  not  be  consiUcred,  as  it  is  not  attested  by  the  affidavits  of 
two  bystanders.  The  affidavit  of  one  of  the  jury,  even  if  be  oould  be  re- 
garded as  a  bystander,  is  not  of  itself  sufficient.  Nor  are  the  affidavits  of 
one  of  the  plalntiff^and  his  attorney  sufficient,  as  a  ''bystander"  is  one  who 
has  no  concern  with  the  business  transacting.  Nor.  again,  do  the  afUdavitfi 
of  witnessi's.  relating  alone  in  their  own  testimony,  each  one  speaking 
merely  of  his  own  evidence,  satisfy  the  recinirements  of  the  Code. 

D.  M.  Rdomau  for  appellant;  Kohn  &  Bhrker  for  appellee. 

ADAMS  EXPRESS  CO.  v.   HOEING. 

Filed  February  1.  isss.     Appeal   from    Fayette   Circuit   Court.     Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Common  carriers— Contracts  limiting  liability— While  a  common  carrier 
may,  by  special  contract,  limit  his  common  law  liability,  he  can  not  stipu- 
late for  exemption  from  the  consequences  of  his  own  negligence. 

A  contract  by  an  express  company  with  a  shipper,  whereby  it  recognizea 
its  liability  to  pay  for  the  goods  in  every  event  that  it  would  be  liable  by 
the  principles  of  the  common  law,  but  simply  restricts  that  liability  to  an 
agreed  valuation,  is  valid,  and  will  be  enforced,  but  a  contract  exempting 
the  carrier  from  all  liability  except  for  its  gross  negligence  or  fraud,  and 
even  then  limiting  its  liahility  to  a  certain  amount,  is  against  publin  policy 
and  void,  and  although  the  .shipper  has  agreed  to  such  terms  and  shipped 
under  them,  he  may  entirely  disregwrd  them  and  recover  the  full  value  of 
the  goods  if  lost  by  the  nesrligHnce  of  the  carrier. 

2.  Same-The  shipper  under  such  a  contract  is  not  estopped  from  claiming 
that  the  poods  were  of  grearer  \i\U\e  than  the  amount  to  which  the  carrier 
attempted  to  limit  its  liiihility.  no  questions  having  tjeen  asked  him  as  to 
value,  and  the  carrier  having  fail«»d  to  notify  him  that  if  it  was  his  desire 
that  the  compnny's  liability  should  be  for  a  greater  sum,  he  must  fix  the  sum 
and  pay  increased  charges,*  the  receipt  executed  to  the  shipper  containing  no 
such  notice. 

3.  Same— Where  no  fact  appears  from  which  fraud  or  imposition  upon  the- 
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part  of  the  shipper  oould  be  Inferred,  the  package  not  being  packed  other 
than  one  of  Its  value  or  oharaoter  should  have  been  packed,  the  shipper  Is 
entitled  to  recover  its  fall  value,  no  question  having  been  asked  as  to  value, 
and  there  being  no  valid  contract  limiting  the  amount  of  recovery. 

4.  Measure  of  damages— Where  the  goods  lost  have  no  market  value,  the 
measure  of  damages  is  their  actual  value  separated  from  any  inconvenience 
resulting  from  the  loss.  And  where  the  thing  lost  has  an  actual  value  as 
part  of  a  work  and  its  loss  must  be  supplied,  the  measure  of  value  is  the 
cost  of  supplying  it,  which,  nothing  else  appearing,  is  the  cost  of  its  produc- 
tion. 

In  this  case  the  property  lost  consisted  of  maps  prepared  for  the  geological 
survey.  The  evidence  shows  that  it  took  two  and  one-half  months  to  make 
them.  They  had  no  market  value.  The  testlmonv  of  witnesses  is  that  they 
were  worth  1800,  which  the  court  found  to  be  their  value.  Held— That  the 
'evidence  sustains  the  finding  as  to  the  value.  The  court  has  judicial  knowl- 
edge that  such  work  oould  only  be  performed  by  skilled  labor,  and  it  docs 
not  seem  to  the  court  that  $I90  per  month  is'  more  than  the  value  of  such 
labor. 

Breckinridge  &  Shelby  for  appellant;  D.  CS.  Falconer  for  appellee. 

NANNY'S  ADM'RS  v.  PAYNE'S  EX'TX. 

Filed  February  1,  1888.     Appeal  from  Warren  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Committee  of  lunatic— Bond— Limitation— One  of  the  distributees  of  the 
estate  of  N.  being  a  lunatic,  a  committee  was  appointed  for  her  by  the  county 
court,  and  the  administrators  of  N.'s  estate  paid  to  the  committee  the  amount 
found  due  the  lunatic  upon  a  settlement  of  their  intestate  estate.  The  luna- 
tic having  died,  her  administrator  brought  suit  against  the  administrators 
of  N.  to  recover  the  amouuii  due  by  them  to  his  intestate,  alleging  that  the 
appointment  of  the  committee  by  the  county  court  was  void,  and  that  the 
payment  to  the  committee  thus  appointed  was  unauthorized.  The  defend- 
ants filed  their  answer,  making  it  a  cross  petition  against  the  committee  and 
his  surety  in  the  bond  executed  in  the  county  court,  and  asking  judgment 
against  them  In  the  event  they,  the  administrators  of  N.,  should  be  held 
liable.  The  surety  pleaded  limitation.  The  court  rendered  judgment  against 
the  administrators,  but  dismissed  their  cross  petition  against  the  surety  of 
the  committee.    The  administrators  appeal.     Held— 

1.  The  county  court  had  no  jurisdiction  to  appoint  the  committee,  and  his 
appointment  was,  therefore,  void,  and  the  payment  made  to  him  by  the  ad- 
ministrators of  N.  affords  them  no  protection. 

2.  Even  admitting  that  the  bond  executed  by  the  committee  is  good  as  a 
common -law  bond,  the  right  of  appellants  to  sue  thereon  accrued  upon  the 
making  of  the  payment  by  them  to  the  principal  in  the  bond,  as  they  were 
not  obliged  to  rest  upon  the  consequences  of  the  mistake  until  they  were 
made  to  pay  the  distributee.  The  action  on  the  bond  is,  therefore,  barred 
by  limitation,  more  than  seven  years  having  elapsed  after  the  cause  of  action 
accrued  before  the  bringing  of  suit 

8.  Even  if  it  be  admitr^^d  that  the  appellants  would  not  be  barred  of  a 
right  of  action  against  the  surety  in  the  committee's  bond  until  the  lunatic 
was  also  barred,  there  is  no  fact  pleaded  to  show  that  the  action  was  not 
barred  as  to  her.  The  exception  in  favor  of  a  lunatic  in  section  2  of  article 
4,  chapter  71,  General  Statutes,  does  not  apply  to  an  action  against  sureties 
referrod  to  in  section  4  of  article  6  of  that  chapter. 

Rodes,  Settle  &  Rodes  and  Edward  W.  Hines  for  appellants:  John  E.  Du- 
Bose  for  appellee. 

MATTINGLY  v.  SPALDING  &  MATTINGLY. 

Filed  February  1,  1888.    Appeal  from  Marion  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 
1.  Contracts— A.  having  agreed  to  pay  B.  the  cost  of  pasturing  cattle,  C. 
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affreeinfc  to  pay  A.  what  he  had  to  pay  H.,  it  was  A. 's  duty  to  pay  B.,  and 
that  he  did  not  do  so,  but  suffered  himself  to  be  sued,  is  no  reason  why  hp 
should  recover  of  C.  the  oost  thus  incurred. 

2.  Same — Instructions—In  this  action  to  recover  oost  of  pasturing  cattle  it 
is  admitted  that  by  the  contract,  as  originally  made,  the  defendant  aip^ed 
to  ffirnish  slop  for  plaintiffs'  cattle  until  the  1st  of  June.  The  plaintiffs 
claim  that  because  this  contract  had  been  violated,  df«fendant  agreed  to  give 
them  the  slop  throuKh  June,  and  that  in  consideration  of  being  released 
from  this  last  agreement,  defendant  agreed  to  pay  pasturage  on  the  rattle. 
Defendant  claims  that  he  performed  the  original  contract,  and  denies  the 
promise  to  furnish  slop  through  June,  and  alleges  that  his  promise  to  pay 
pasturage  was,  therefore,  without  consideration  Under  this  evidenoe  the 
court  instructed  the  jury  to  find  for  plaintiffs  if,  on  account  of.  any  agree 
ment  for  an  extension  of  time  to  furnish  slop,  which  defendant  failed  to 
furnish,  defendant  agreed  to  pay  the  pasturage  of  the  cattle.  Held— That 
this  instruction  was  erroneous,  and  that  the  court  should  have  instructed 
the  jury  that  if  plaintiffs  claimed  there  was  a  failure  to  furnish  slop  under 
the  first  contract  to  June  1,  and  that  by  reason  of  such  failure  they  had  sus- 
tained damages,  and  defendant  recognized  such  a  claim,  and  in  settlement 
thereof  agreed  to  extend  the  time  and  furnish  slop  for  plaintiffs'  cattle 
through  June,  and  in  order  to  be  released  from  this  agreement  agreed  to  j«ay 
pasturage  on  cattle,  then  the  jury  should  find  for  plaintiffs  the  value  of  surh 
pasturage. 

Rountree  &  Lisle  for  appellant;  H.  P.  Cooper  and  H.  W.  Rives  for  appel- 
lees. 

PEDIOO,  CHAIRMAN.  &c.  v.  COOMBS.  JAILER. 

Filed  February  1,  1888.     Appeal  from  Barren  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  reversing. 

Jailer's  fees— Liability  of  town— It  is  the  duty  of  the  county  to  pay  the 
jailer's  fees  for  keeping  and  dieting  prisoners  charged  with  misdemeanors, 
except  in  cases  where  prisoners  are  confined  by  the  authorities  of  a  town  for 
breaches  of  its  ordinances;  and  the  mere  fact  that  the  charter  of  a  town 
grants  to  the  town  all  fines  imposed  in  the  name  of  the  Commonwealth  for 
violation  of  law  within  the  town  limits,  does  not  make  the  town  liable,  by 
implication,  for  the  jailer's  fees  where  the  Stat*^  punishes  by  imprisonment 
for  violations  of  law  within  the  town  limits. 

J.  B.  I»slie  and  E.  W.  Hines  for  appellants;  Boles  &  Duff  for  appellee. 

TRIMBLE  V.  CITY  OF  MOT'NT  STERLING. 

Filed  February  1,  1888.     Appeal  from   Montgomery  Circuit  Court     Opinion 

of  the  court  by  Judge  Bowden,  affirming 

Municipal  taxation— Section  1  of  article  8  of  appellee's  charter,  fixes  the 
rate  of  taxation  on  "real  and  personal  estate  dipect**d  to  be  Bsse.ssed.  "  S»*c- 
tion  6  of  the  siime  article,  provides  that  "all  property  not  exempt  from  taxa- 
tion under  the  general  laws  of  this  State  shall,  lie  subject  to  taxation  as 
herein  mentioned  for  city  purposes."  Held— That  the  word  "property."  as 
used  in  section  6.  embraces  whatever  may  be  owned,  including  money  and 
choses  in  action,  and  while  thn  words  'pepsonal  estate"  do  not  include 
money  or  ohoses  in  action  when  used  to  define  the  subject  matt'Cr  of  municipal 
taxation,  they  are  not  used  for  that  purpose  in  section  1,  but  are  used  as  a 
general  term  with  reference  to  section  H,  which  was  meant  to  declare  what 
should  be  taxed.  Therefore,  appellee  has  the  right,  under  its  charter,  to  tax 
money  and  choses  in  action. 

Wood  &  Day  for  appellant.  W.  A.  Wilson  and  Salyer  &  O'Rearfor  appellee' 

FARMER  V.   EDWARDS. 

Filed  January  ^5,  1S8S.     Appeal  from  Logan  Circuit  Court.     Opini<m  of  the 

court  by  Judge  Bowden.  afllrinlng. 

Appeal  bond— Limitation— The  right  of  action  on  a  Iwnd  executed  for  an 
appeal  from   the  quart^^rly  court  to  the  circuit  court  accrues  when  the  judg- 
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tnent  is  x^ndered  od  the  appeal,  and  limitation  runs  from  that  date,  sinoe 
an  action  can  be  maintained  on  the  bond  without  issuing  an  execution. 

And  in  this  action,  in  which  limitation  is  pleaded  by  the  suiety,  it  is  in;- 
material  that  the  principal  died  insolvent,  and  that  proceedings  to  settle  his 
estate  were  pending,  as  the  plaintiff  could  have  sued  the  surety  alone  with- 
out assisning  any  i-eason  for  omitting  the  principal. 

E.  W.  Hines  for  appellant  t  W.  L.  Keeves  for  appellee. 

ROUNTREB.  &c.  v.  LBB.  AND  P.  C.  T.  R.  Co. 

Filed  January  25.  1888.     Appeal  from  Marion  Circuit  Court.    Opinion  of  the 
court  by  Judge  Bowden,  reversing. 

1.  Appeals  in  road  cases— An  appeal  to  the  circuit  court  from  an  order  of 
the  county  court,  closing  a  road,  need  not  be  prosecuted  within  sixty  days, 
{IS  required  of  other  appeals  from  the  county  court,  but  may,  under  section 
48,  article  1,  chapter  94  of  General  Statutes,  h6  prosecuted  at  any  time  within 
one  year. 

2.  Correction  of  Clerk's  certificate -When  a  party  has  attempted  to  appeal 
from  an  inferior  court  to  the  circuit  court,  and  there  is  a  defect  in  thd  clerk's 
certificate  to  the  transcript,  the  coart  should  allow  the  certificate  to  be 
amended. 

S.  Prejudicial  error— This  court  can  not  acknowledge  that  there  is  no 
merit  in  the  appellant's  case,  and  that,  therefore,  they  were  not  prejudiced 
by  reason  of  the  dismissal  of  the  appeal,  because  of  a  defect  in  the  clerk's 
certificate.  That  is  a  matter  upon  which  they  are  entitled  to  have  the  judg- 
ment of  the  circuit  court. 

Rountree  &  Lisle  for  appellants;  Rives  &  Spalding  for  appellee. 
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NEVIN,  &c.  V.  BOACH,  &c. 

WATSON,  &.'.  V.  NEVIN,  &c'. 

(Filed  November  3,  1887.) 

1.  Street  improvements— lu  order  to  make  adjaceDt  property  liable  for  tho 
cost  of  improving  a  strtiet  it  is  not  nfcessjkry  that  the  city  or  the  contractor 
should  show  an  immediate  pecuniary  benefit  to  the  owner. 

2.  Same— The  hearlnfr  which  the  taxpayer  has  when  a  lien  upon  his  prop- 
erty for  the  cost  of  a  street  improvement  is  sought  to  be  enforced  is  all  that 
is  necessary  to  Ciinstitute  "due  process  of  law."  No  other  notice  is  neces- 
sary. 

8.  Same— A  single  entry  by  the  clerk  upon  the  records  of  the  city  council 
that  ordinances  for  the  improvement  of  several  streets,  naming  tliem,  were 
passed,  does  not  show  that  all  were  voted  upon  at  onn  time,  but  the  presump- 
tion is  that  they  were  voted  upon  separntely,  as  required  by  the  charter. 

4.  Same -The  second  reading  of  an  ordinance  of  the  oity'of  Louisville  may 
be  dispensed  with  at  the  same  meeting  of  the  council  at  which  it  has  its  first 
reading,  although  the  charter  provides  that  no  ordinance  shall  be  passed 
until  it  shall  have  been  read  iu  each  board  "at  two  sevei'al  meetings  unless 
that  provision  be  suspended  i»y  a  vote  of  all  the  membfrs  elected." 

5.  Same— When  the  apportionment  of  the  burden  for  a  street  improvement 
is  reported  by  the  engineer  to  the  city  council,  and  his  report  adopted,  it 
then  becomes  the  act  of  the  council  as  much  as  if  the  council  had  made  the 
estimate  and  directed  the  appr)rti'inrnent  warrants  to  issue. 

6.  Same -It  is  not  necess>iry  that  an  ordinance  for  a  street  improvement, 
or  the  contract  and  apportionment  made  pursuant  thereto,  should  be  spread 
In  full  upon  the  record.-*  of  the  city  counnil. 

7.  Same — While  a  square  may  be  of  such  dimensions  as  to  authorize  the 
conclusion  that  it  was  never  contemplated  that  so  large  a  territory  should 
be  deemed  a  square  within  the  meaning  of  the  provisions  of  the  charter  as 
to  street  improvements,  the  mere  fact  that  a  square  is  larger  than  the  usual 
squares  of  tiie  city  will  not  authorize  such  conclusion. 

8.  Same— The  fact  that  an  ordinance  for  the  construction  of  a  carriageway 
in  a  street  merely  defines  the  width  of  the  way,  and  leaves  it  to  the  engineer 
to  locate  the  way.  will  not  enable  the  owners  of  abutting  property  to  escape 
the  burden  for  the  cost  of  the  improvement,  although  the  engineer  may  not 
have  locat*»d  tho  way  in  the  center  of  the  street  so  as  to  leave  equal  spaces  on 
either  side  of  the  carriaaeway  for  sidewalks,  the  property  owner  not  being 
entitled,  as  a  matter  of  right,  to  have  a  certain  space  assigned  him'  for  mak- 
ing a  sidewalk. 
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Lane  A  Burnett  and  S.  B.  Biehardson  for  Nevin,  Ac. 
B.  F.  Buokner  and  Bacon  &  Stites  for  Boach,  &o. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

These  two  cases  were  heard  together  in  the  court  below,  and  as 
nearly  all  the  questions  raised  in  the  one  case  apply  to  the  other 
they  have  been  argued  and  will  be  considered  as  one  case  in  this 
court. 

The  question  made  as  to  benefits  to  be  derived  from  the  local 
improvement  in  order  to  impose  the  burden  has  been  raised,  if 
not  directly  decided,  in  many  of  the  reported  cases,  and  while  it 
has  been  shown,  and  particularly  in  this  case,  that  no  pecuniary 
gain  by  an  increased  value  of  the  property  is  apparent  by  reason 
of  such  improvements,  it  is  manifest  that  such  improvements 
conduce  to  the  rapid  and  prosperous  growth  of  cities  and  result 
In  increasing  the  value  of  real  estate  as  such  improvements  are 
extended.  All  such  assessments  are  made  upon  the  idea  that 
the  property  subject  to  such  improvement  is  benefited  by  reason 
of  the  charge  upon  it,  but  to  require  the  city  or  the  contractor  in 
every  case  to  snow  the  immediHte  advantage  resulting  to  the 
owner  from  the  construction  and  improvement  of  streets  in  the 
way  of  pecuniary  benefit  would  be  to  prohibit  in  effect  such  im- 
provements by  means  of  local  burdens.  As  said  by  tiie  special 
chancellor  below,  the  land  may  be  benefited  in  many  ways  not 
easily  determined  upon  the  basis  of  money  value.  Such  im- 
provements make  the  land  more  desirable  to  purchasers  and 
create  emoluments  that  the  owner  would  not  otherwise  have, 
and  while  corner  lots  and  the  land  bordering  on  the  street  are 
necessarily  increased  in  value,  it  must  also  affect  the  value  of 
contiguous  property  within  the  square,  although  at  the  time  the 
improvement  is  made  tho  increased  value  may  be  difficult  to 
ascertain.  Corner  lots  are,  therefore,  taxed  higher  by  the  pro- 
visions of  the  city  charter  than  the  lots  less  adavntageouslv 
located,  the  object  being  to  make  the  burden  as  equal  and  uni- 
form as  practicable. 

This  method  of  assessment  has  been  so  long  followed  by  the 
city  government  and  approved  by  this  court  that  it  no  longer 
remains  an  open  questioii,  and  the  same  may  be  said  of  the  ques- 
tion of  notice  to  the  taxpayer  that  he  may  appear  and  show  why 
he  should  not  pay  his  proportion  of  the  cost  of  the  improvement. 

The  inquiry  was  made  in  the  court  b^low  as  to  the  character  of 
the  burdens  imposed  and  where  the  exactions  are  illegal.  The 
taxpayer  can  be  heard  and  the  assessments  of  the  municipal  gov- 
ernment supervised  when  it  has  transcended  its  power  or  has 
imposed  burdens  that  are  so  oppressive  as  to  amount  to  a  confis- 
cation of  his  property.  He  then  has  his  day  in  court.  The  city 
government  must  judge  the  necessity  for  the  improvement,  and 
18  not  required  to  consult  the  wishes  of  those  who  are  to  be 
taxed  to  pay  for  its  construction.  Notice  was  given  mf  the  time 
.and  place  for  receiving  the  work  or  for  a  hearing  by  the  parties 
interested,  and  if  none  had  been  given  the  appellants  are  now 
objecting  to  the  validity  of  the  assessment,  etc.  **In  all  such 
cases, ''  says  Mr.  Justice  Field  in  Hagar  v.  Reclamation  Dist., 
"all  the  opportunity  is  given  to  the  taxpayer  to  be  heard  respect- 
ing the  assessment  which  can  be  deemed  essential  to  render  the 
proceedings  due  proces:i  of  law.  (Ill  U.  S.,  709;  Preston  v. 
Boberts,  12  Bush,  670.)  In  the  case  of  Thomas  Watson  and  others. 
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5>ne  of  the  cases  being  considered,  the  improvement  existed  in 
the  construction  of  the  carriageway  on  Chestnut  street  to  the 
^ast  line  of  Twenty-sixth  street,  to  be  thirty-six  feet  in  width 
iind  improved  by  grading,  curbing  and  paving,  with  McAdams' 
pavement,  with  crushed  stones  at  the  intersections  of  streets  and 
alleys,  block  stone  guf'.ers  and  footway  crossings,  etc.,  in  accord- 
ance with  the  provisions  of  an  ordinance  approved  the  21st  of 
August,  1880,  entitled ''general  ordinance  concerning  the  improve- 
ment of  streets/^  The  contract  was  entered  into  between  the  city 
and  Nevin,  the  contractor,  and  the  work  executed  in  compliance 
^ith  the  contract  and  the  ordinance  directing  the  improvement. 

Various  objections  were  made  in  the  court  below  to  the  manner 
In  which  the  ordinance  was  passed,  all  of  which  were  properly 
clisposed  of  by  the  chancellor.  It  was  objected  that  several 
ordinances  for  improvements  were  passed  at  one  time  as  ome 
ordinance,  and,  therefore,  the  charter  requiring  that  an  ordi- 
nance shall  embrace  but  one  subject,  and  that  to  be  expressed  in 
the  title,  was  in  effect  disregarded. 

This  contention  by  the  appellant  is  based  on  the  fact  that  the 
olerk,  in  making  the  entries  for  the  said  objects,  and  to  save 
time  and  expense  in  making  the  orders,  recited  that  ordinances 
for  the  improvements  of  streets  A,  B,  C  and  D  were  passed, 
otc.  There  is  nothing  in  such  an  entry  to  show  that  the  organic 
law  of  the  city  has  been  violated,  but  on  the  contrary  the  pre- 
sumption is,  or  should  be,  that  the  ordinances  were  voted  upon 
separately  as  the  charter  requires.  The  parol  proof  shows  tnat 
8ueh  was  the  case,  and  if  incompetent  to  supply  the  record  it 
strengthens  the  presumption  that  would  be  indulged  if  such  tes- 
timony was  not  in  the  record. 

The  charter  also  provides  that  no  ordinance  shall  be  passed 
until  it  shall  have  been  read  in  each  board  at  two  regular  meet^ 
ings,  etc.,  *' unless  this  provision  be  suspended  by  a  vote  of  all 
the  members*-elect  in  which  the  proposed  ordinance  is  pending, 
nor  shall  any  ordinance  embrace  but  one  subject,  and  that  ex- 
pressed in  the  title." 

The  record  shows  that  a  member  of  the  board  introduced  the 
following  ordinances,  which  were  read  once  and  ordered  to  be 
read  a  second  time,  etc.,  the  second  reading  being  dispensed 
with,  and  the  same  were  passed  by  the  preliminary  vote.  It  is 
argued  that  the  second  reading  should  be  dispensed  with  at  a 
subsequent  meeting  of  the  board,  or  the  record  should  Rhow,  at 
the  subsequent  meeting,  that  the  second  reading  had  been  dis- 
pensed with. 

In  Dulaney  v.  Bowman,  MS.  opinion  delivered  in  January, 
1876,  thii9  question  was  disposed  of :  "To  dispense  with  the  sec- 
ond reading  wa^  to  dipsense  with  the  reading  a  second  time  at 
a  subsequent  meeting.  Having  dispensed  with  the  one  second 
reading  it  was  not  necessary  to  recite  on  the  record  that  such 
reading  at  a  subsequent  meeting  had  also  been   dispensed  with.'' 

The  apportionment  of  the  vendees  was  reported  in  this  case  by 
the  engineer  to  the  city  council,  and  his  report  adopted.  It  then 
became  the  act  of  the  council  as  much  so  as  if  the  council  bad 
made  the  estimate  and  directed  the  apportionment  warrants  to 
issue. 

Another  objection  is  made  to  the  validity  of  the  ordinance  and 
the  proceedings  under  it  because  the  ordinance,  contract,  ap- 
portionment, etc.,  are  not  all  spread  in  full  on  the  journals  of  the 
city  legislature.  These  journals  show  a  complete  record  with 
the  exception  that  the  entire  ordinance,  contract,  etc.,  do  not 
appear  in  full. 

It  appears  that  an  ordinance  for  the  improvement  of  Chestnut 
street  to  the  east  lln^ .  of  Twenty-sixth  street  was  introduced — 
passed  by  the  following  vote-^  r^^^/^l/> 
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Then  the  contract  was  sent  in  with  the  message  from  the- 
mayor,  he  asking  its  approval. 

Every  order  appears  showing  a  compliance  with  the  charterv 
but  the  entire  contract,  ordinance,  etc.,  are  not  written  in  fullv 
nor  is  this  necessary— not  more  so  than  to  requiit  every  paper 
that  is  filed  in  a  court  of  record  to  be  spread  in  full  upon  its 
record  hooks.  Besides,  there  is  a  record  book  kept  by  the  coun- 
cil in  whi«h  the  ordinances  in  full  appear.  The  proceedings  are 
sufWciently  certain  and  authentic,  and  the  case  of  the  City  of 
Louisville*^  v.  McKegney,  7  Bush,  651,  has  no  application,  as  Id 
that  case  no  journal  whatever  was  kept  of  the  proceedings. 
Other  objections  were  made  as  to  the  grading,  etc.,  that  appear^ 
upon  the  maps  reported,  as  well  as  other  questions  involving  the 
autlienticity  of  the  proceedings  that  were  fully  considered  in  the 
court  below  and  now  approved  by  tliis  court.  In  fact  nearly 
every  (question  raised  has  heretofore  been  passed  on,  and  if  not 
tlie  exhaustive  and  convincing  opinion  of  the  special  chancellor 
should  set  such  questions  at  rest.  Since  this  improvement  baa 
been  made  a  street  has  been  dedicated  and  accepted  by  the  city 
called  Madison  street,  running  parallel  with  (-hestnut  and 
Walnut  streets,  and  dividing  the  territory  as  it  existed  when  the 
ordinance  in  controversy  was  passed.  It  was  urged  in  the  court 
below,  and  has  been  argued  here,  tliat  when  the  ordinance  was 
enacted  Madison  street  was  in  fact  one  of  the  streets  of  the  city, 
but  we  find  a  decided  preponderance  of  the  testimony  opposed 
to  this  view  of  the  case.  The  owners  had  in  contemplation  the 
dedication  of  the  street,  but  it  had  never  been  accepted  by  the 
city,  and.  therefore,  tlie  case  must  be  considered  without  regard 
to  such  a  street,  as  it  was  not  in  existence  when  the  improvement 
was  ordered  and  the  contract  entered  into,  nor  when  the  work 
was  completed.  The  dimensions  of  the  square  between  C'liestnut 
and  Walnut  streets,  although  larger  than  the  usual  squares  of 
the  city,  and  much  larger  tlian  the  square  on  the  south  side  of 
Chestnut  street,  affords  no  argument  against  the  imposition  of 
the  tax.  The  square  might  be  of  such  dimensions  as  to  authoiiz**^ 
the  conclusion  that  it  lias  been  contemplated  that  a  territory 
embracing  so  much  land  in  one  square  should  be  deemed  a  square 
within  the  meaning  of  the  law.  Such  is  not  the  case  here» 
Squares,  when  considered  for  the  purpose  of  taxation,  within  the 
city  of  Louisville,  are  of  different  shapes  and  dimensions,  and  if 
unequal  taxation  in  the  one  case  it  must  apply  to  all,  and  the 
council  and  the  courts  left  to  determine  the  dimensions  of  the 
square,  or  tlie  particular  location  of  the  property  within  it  in 
Older  to  regulate  the  amount  of  assessment. 

The  entire  system  under  which  these  improvements  have  for 
years  been  made  in  the  city  would  be  subverted,  and  those  In 
authority  with  no  fixed  rule  t(»  guide  them  in  imposing  such  bur- 
dens, therefore  the  necessity  for  adhering  to  a  rule  recognized 
and  established  for  so  long  a  period,  although  cases  of  individual 
hardship  may  now  and  then  arise. 

The  judgment  as  to  Watson  and  wife  is  afHrmed. 

In  the  case  of  Nevin  v.  John  O.  Roach  and  others  the  same 
questions  have  been  raised,  the  distinguishing  feature  between 
the  cases  consisting  in  the  failure  of  tlie  council  in  the  Roach 
case  to  locate  the  way  in  the  street  for  the  improvement.  The 
chancellor  below  holding  this  was  error,  dismissed  the  petition. 

The  ordinance  provide  d  "that  the  carriageway  of  Broadway, 
from  the  center  line  of  Twenty-sixth  street  to  the  western  bound- 
ary line  of  the  city,  fchall  be  fifty  feet  in  width,  and  shall  be  im- 
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porved  by  prrftcUng,  curbing  and  paving  with  the  McAdam  pave- 
ments, with  corner  stones  at  the  intersection  of  streets  and 
alleys,  block  stone  gutters  and  footway  crossings  across  all  inter- 
secting streets  and  alleys/'  etc.  The  contract  being  awarded  to 
the  appellant  he  proceeded  to  construct,  and  did  construct,  a  car- 
riageway fifty  feet  in  width  as  provided  by  the  ordinance  under 
the  supervision  of,  and  as  designated  by,  the  city  engineer,  and 
when  completed  the  work  was  received  by  the  city.  The  chan- 
cdlor  below  held  that  the  carriageway  should  have  been  located 
in  the  center  of  Brondway  so  as  equal  spaces  should  be  left  on 
either  side  of  the  carriageway  for  sidewalks,  and  as  the  con- 
tractor or  engineer  had  so  located  the  iinpiovenient  as  to  leave  a 
space  for  sidewalks  much  greater  on  the  one  side  than  the  other, 
with  scarcely  any  space  for  sidewalks  on  the  one  side,  that  no 
recovery  could  be  had,  and  dismissed  the  petition  of  the  plain- 
tiff. The  dismissal  was  based  on  the  idea  that  the  ordinam?e 
should  have  located  tbe  carriageway  and  not  left  it  to  the  en- 
gineer; that  to  confide  such  discretion  to  the  engineer  was  a  del- 
egation of  legislative  power  the  council  could  alone  exercise.  It 
is  made  the  duty  of  the  city  engineer  to  take  the  control  and 
supervision  of  all  work  executed  by  the  city  consistent  with  the 
terms  of  the  contract,  and  in  the  absence  of  any  statute  or  law 
•of  the  city  locating  the  carriageway  in  the  center  of  tlie  street, 
•or  requiring  it  to  be  so  located,  we  perceive  no  reason  why  the 
failure  to  do  so  destroys  the  right  of  recovery  by  the  contractor 
against  the  owners  of'  the  adjacent  pioperty  by  subjecting  it  to 
tlie  payment  of  the  contract  price.  There  was  nothing  in  the 
contract  or  ordinance  by  which  sidewalks  were  to  be  constiucted, 
•or  any  space  of  ground  required  to  be  left  upon  which  to  con- 
struct them.  Wliile  it  may  be  proper,  and  in  fact  essential,  that, 
siilewalks  should  be  constructed  on  each  side  of  the  street,  as  no 
provision  was  made  for  tiiis  work  in  the  contract  the  owners  of 
the  adjacent  property,  as  well  as  the  city,  may  have  them  im- 
proved. It  is  said,  and  the  plat  before  us  so  indicates,  tliat  the 
northern  boundary  line  of  Broadway  is  straigbt  continuously 
from  Eighteenth  street  to  the  city  liniits,  and  that  the  irregular- 
ity is  on  the  southern  boundary  line  from  Twentv-sixth  street  to 
the  city  limits,  owing  doubtless  to  the  location  or  the  lots  border- 
ing on  that  boundary,  but  whether  so  or  not  we  see  no  cause  for 
■complaint  on  the  part  of  the  lot  owner,  after  the  work  has  been 
•comjpleted  and  received  by  the  council,  for  no  other  reason  than 
the  failure  to  locate  the  carriageway  in  such  a  portion  of  the 
street  as  would  prove  the  most  advantageous  to  the  adjoining 
property. 

In  the  case  of  VoUman  v.  Meyer,  MS.  opinion  (January  term, 
1880),  this  court  said:  "There  is  no  law  j)re8cribing  any  partic- 
ular plan  for  the  laying  out  or  improvement  of  stmets  or  requiring 
that  they  should  be  of  uniform  width,  or  that  all  parts  of  the 
-same  street  should  be  of  the  same  width,  nor  does  the  law  re- 
quire that  there  should  be  sidewalks  on  each  side  or  on  either 
side/'  ' 

That  opinion  was  based  on  the  provisions  of  the  act  of  14tb  of 
April,  1874,  which  is  a  general  ordinance  concerning  the  improve- 
ment of  streets,  and  since  that  time  we  have  been  referred  to  no 
general  or  special  ordinance  fixing  the  location  of  a  carriageway 
upon  any  of  the  streets  of  the  city. 

In  the  case  of  Hydes  &  Goose,  Ass'ees  v.  Joyes,  4  Bush,  464,  a 
•<liscretion  was  left  the  engineer  to  determine  what  improvements 
should  be  made,  and  after  the  engineer  had  directed  the  im- 
provement the  work  was  to  be  done  subject  to  his  control  and 
supervision.  So  in  this  case,  if  the  city  council  had  conferred 
tipon  the  engineer  the  right  to  determine  whether  this  carriage* 
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way  should  or  not  be  oonstruoted,  It  would,  as  in  Hydes  io  Goos« 
V.  Joyes,  have  been  delegating  to  him  legislative  power;  but  we 
find  that  the  council  has  ordered  the  carriageway  to  be  inade> 
fifty  feet  in  width  from  Twenty-sixth  street  to  the  western  liniita 
of  the  city.  The  engint^er,  whose  duty  it  was  to  supervise  and 
control  the  work,  entered  upon  the  street  with  the  con  tractor  an<t 
made  the  improvement  as  directed  by  the  city  leg'islaturv.  The 
Way  was  constructed  in  a  public  street,  and  while  one  who  ift 
compelled  to  contribute  to  pay  for  the  improvement  mav  assail 
the  regularity  of  the  proceeding,  if  the  ordinance  and  the  pro-> 
ceedings  under  it  are  valid,  the  objection  merely  that  the  street  ia 
too  near  the  adjacent  property  on  the  one  side  and  too  far  from 
the  adjacent  property  on  the  opposite  side  is  unavailing.  Such 
complaint  should  have  been  made  to  the  engineer  or  council 
belv..e  the  work  was  completed,  and  the  chancellor  will  not  with- 
hold the  remedy  afforded  the  contractor  for  any  such  reason. 

If  the  owner  of  the  adjacent  property  is  entitled,  as  a  matter 
of  right,  to  have  a  certain  space  assigned  him  for  makinjr  a  side*- 
walk,  it  would  present  a  dinerent  question,  but  whether  such  side- 
walks shall  be  constructed  is  a  matter  with  the  local  legislature 
and  not  a  right  that  the  citizen  can  assert  upon  the  construction 
of  a  carriageway  or  other  street  improvement.  It  is  true  the- 
owner  of  a  lot  bordering  on  a  street  may  have  an  easencient  in  it 
as  well  as  peculiar  privileges  that  do  not  belong  to  the  public 
generally.  They  are  certainly  more  interested  in  the  street  front- 
ing their  property  than  a  stranger,  but  having  no  right  to  a  side- 
walk in  connection  with  the  Improvement  made  in  the  street, 
and  with  no  prohibition  of  the  right  to  have  one  constructed  by 
the  consent  of  the  local  authorities,  we  see  no  reason  why  they 
should  interpose  an  objection  to  the  location  of  a  way  In  the 
street  after  the  improvement  has  been  made  and  accepted  be- 
cause the  location  of  the  way  renders  the  construction  of  a  side- 
walk more  difficult,  or  requires  a  larger  expenditure  for  its  con* 
struction  than  it  would  have  cost  if  the  carriageway  had  been  ilk 
the  center  of  the  street. 

The  judgment  in  the  case  of  Merrick  v.  Roach  and  others  is^ 
therefore,  reversed,  with  directions  to  enforce  the  lien  and  for 
proceedings  consistent  with  this  opinion. 

Response  by  Chief  Justice  Pryor  to  petition  for  rehearing,  filed 
March  22,  1888: 

We  fall  to  find  anv  reason  for  departing  from  the  opinion  al- 
ready rendered  in  this  case.  It  follows  a  long  line  of  decisions 
on  the  same  subject,  and  while  it  may  work  a  hardship  because 
of  the  burden  imposed  on  some  of  the  appellants,  we  can  not  see 
in  what  manner  the  provisions  of  either  the  State  or  Federal 
Constitution  have  been  violated  in  the  imposition  of  the  burden, 
or  the  manner  and  mode  of  its  apportionment.  The  dedication 
of  the  land  to  widen  Broadway  is  sufficiently  shown  by  the  plead*- 
ings  and  proof. 

Petition  overruled. 


ELLIS  V.  COMMONWEALTH. 

(Filed  February  11,  1888— Not  to  be  reported.) 

1.  It  was  not  error  to  refuse  a  continuance  because  of  the  abseDoe  of  a  wit- 
ness whose  testimony  would  have  been  merely  cumulative. 

2.  Reversible  error— There  can  be  no  reversal  in  a  criminal  case  for  nik 
error  of  the  court  in  overruling  a  motion  for  a  new  trial,  or  because  of 
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matter  called  to  the  attention  of  the  court  for  the  first  time  by  the  g^unds 
tor  a  new  trial.  Before  this  case  was  finally  submitted  to  the  jury  some  one 
said  to  one  of  the  jurors :  "Send  him  up  for  five  years."  The  fact  was  first 
called  to  the  attention  of  the  court  by  the  grounds  for  a  new  trial.  Held— 
That  if  this  illegal  interference  with  the  trial  of  the  case  had  been  called  to 
the  attention  of  the  court  at  the  time,  and  a  motion  made  to  discharge  the 
jury,  it  would  haye  been  a  reversible  error  to  overrule  it.  but  the  court  can 
not  reverse  for  the  error  in  oveiruling  the  motion  for  a  new  trial. 

J.  B.  Burnam  for  appellant. 

G.  J.  Bronston  fur  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  the  first  affidavit  for  a  continuance  filed  by  appellant  it 
was  stated  Tandy  Chenault  and  Ben  Ford  were  absent,  both  of 
whom  were  present  when  the  trial  took  place,  at  a  subsequent 
day  of  the  term  of  court, 

The  ground  for  continuance  set  forth  in  the  second  affidavit 
filed  at  the  same  term  of  court  was  the  absence  of  Ren  Ford  and 
one  Stone  Batner. 

The  statements  contained  in  the  two  affidavits  are  n  )t  consist- 
ent>  except  in  this,  that  each  of  the  three  witnesses  was  with  ap- 
pellant on  the  night  the  larceny  with  which  he  was  charged  was 
alleged  to  have  been  committed.  And  as  he  got  the  benefit  of 
the  testimony  of  Chenault  and  Ford,  the  statements  of  Batner,  if 
he  had  been  present,  would  have  been  merely  cumulative,  for  it 
does  not  appear,  from  the  affidavits,  that  he  knew  or  would  have 
testified  to  any  facts  favorable  to  the  defense  not  given  in  evi- 
dence by  Chenault  and  Ford. 

It  appears  from  the  affidavit  of  the  attorney  for  appellant  that 
he  heard  a  person,  naming  him,  say  to  one  of  the  jurors,  naming 
him,  while  the  jury  was  out,  under  instructions  of  the  court  to 

Sermit  no  one  to  speak  to  them  about  Ihe  trial,  and  before  it  was 
nally  submitted  to  them,  the  words:  **Send  him  up  for  five 
years.'' 

If  this  illegal  and  reprehensible  interference  with  the  trial  of 
the  case  had  been  called  to  the  attention  of  the  court  at  tlie 
time,  and  a  motion  made  by  appellant  to  dificharge  the  jury,  it 
would  have  been  an  error  of  the  court  prejudicial  to  the  substan- 
tial rights  of  the  accused,  and,  therefore,  reversible,  to  overrule 
the  motion. 

But  the  fact  was  not  made  to  appear  until  after  the  termination 
of  the  trial,  nor  was  any  motion  based  upon  it,  reauirlng  the 
action  of  the  court,  made  until  after  the  verdict,  when  it  was 
made  one  of  the  grounds  for  a  new  trial. 

Section  281,  (Criminal  Code,  provides  tlie  decisions  of  the  court, 
upon  motions  for  new  trial,  shall  not  l)e  subject  to  exception,  and 
it  has  been  repeatedly  held  thai,  errors  not  subject  to  exception 
in  the  lower  court  can  not  be  considered  as  grounds  for  reversal 
in  the  Court  of  Appeals.  (Kennedy  v.  Commonwealth,  14  Bush, 
840.)  It,  therefore,  follows,  and  has  been  decided  bv  this  court, 
that  objections  first  made  in  motion,  and  as  ground  /or  new  trial, 
as  to  alleged  errors  committed  during  the  jjl-ogrfss  of  the  trial, 
caYi  not  be  coiwidered  by  the  Court  of  Appeals.  (Kennedy  v. 
Commonwealth,  supra;  Brown   v.  Commonwealth,  14   Bush,  398. ) 

The  province  of  this  court  is  to  reverse  for  only  those  errors  of 
law  occurring  upon  the  {t\'\\  committed  by  the  trial  court,  and 
consequently  no  right  exists  to  consider  any  objection  which  was 
not  then  made  and  passed  on,  or  refused  to  be  passed  on  by  the 
lower  court. 

The  judgment  is  affirmed. 
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SQUAIR,  &c.  V.  FORD,  &e. 
(Filed  February  11,  188H. ) 

Settlement  of  partnership  acconntR— S.,  M.  and  F.  were -partners  in  a  con- 
tract for  the  oonstruetion  of  a  railway.  After  the  completion  nf  the  work 
the  partners  had  a  settlement  of  their  accounts  and  a  distribution  of  the 
profits.  When  this  settlement  was  made  there  were  liabilities  oiitst«ndiDf{ 
against  the  firm,  and  by  the  ai?ivement  of  all  parties  H.  was  alloweti  to  re- 
tain a  certain  sum  with  which  to  pay  these  debts,  and,  when  jwid,  the  bal- 
ance Mt  to  be  divided  liftwfHn  the  partners  according  to  their  respective 
interests  in  the  enterprise.  This  action  at  law  was  instituted  by  F.  airainst 
M.  and  S..  alletriuK  that  S.  had  paid  the  delits,  leaving  due  the  plaintiff  sev- 
eral hundred  dollars  as  his  part  of  the  profits.  The  defendants  answered, 
denying  that  the  debts  were  all  paid,  and  alleging  mistakes  in  the  settlement 
of  the  partnership  accounts,  which  they  alleged  was  not  final.  The  entire 
cas<»  was  transferred  to  a  court  of  equity  on  the  motion  of  defendants,  and  a 
settlement  of  the  partnership  asked  in  order  to  a  distribution.  The  case  was 
referred  to  a  commissioner,  and  upon  his  report,  as  modified  by  the  chancel- 
lor, a  judgment  was  rendered  for  the  plaintiff.  It  is  contended  for  defend- 
ants (appellants)  that  one  partner  can  nor  maintain  an  action  at  law  against 
his  copartner  until  there  has  been  a  settlement  of  the  accounts  of  the  part- 
nership.   Helff— 

1.  The  case  having  lieen  referred  to  a  commissioner  and  a  settlement  made. 
it  is  now  too  late  to  ral.se  the  question  as  to  the  right  of  the  partner  to  bring 
the  action  in  the  mode  adopted. 

a.  As  the  books  were  badly  kept  under  the  supervision  of  the  defendants, 
and  in  such  a  manner  as  to  render  It  impracticable  to  make  a  just  and  equi- 
table settlement  of  the  joint  transaction,  so  far  as  F.  is  concerned,  the  court 
will  adhere  to  the  settlement  made  by  the  partirs  themselves  and  their  book 
keeper  when  all  were  present  wh«i  were  presumed  to  know  the  nature  of  the 
settlement  and  the  items  entering  into  it.  F    now  beint;  dead. 

8.  It  was  error  to  i*ender  judgment  against  M.  for  the  balance  left  In  the 
hands  of  S.  The  parties,  by  their  agreement,  made  S  a  trustee  to  hold  the 
fund  for  them  after  the  payment  of  certain  debis,  and  M.  was  in  no  way 
liable  for  his  defalcation. 

W.  M.  Fenley  for  appellant  Bquair;  W.  W.  Dickcrsoii  for  appel- 
lant Marshall. 

J.  M.  Collins  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

H.H.  Squair,one  of  the  appellants, had  contracted, in  conjunction 
Avith  T.  F.  McDonald,  to  prepare  the  roadbed  of  the  Cincinnati 
Southern  Railway  for  the  rails  to  be  placed  upon  it,  the  contract  ap- 
plying to  certain  sections  designated  by  its  terms.  After  this 
contract  was  entered  into  the  firm  of  Squair  &  McDonald  made  a 
contract  with  Thomas  Ford,  by  which  lie  became  a  partner,  or 
jointly  interested,  with  them  in  the  profits  of  the  enterprise. 
Ford,  l)y  its  terms,  was  to  place  $2,000  into  the  adventure,  of 
which  sum  Squair  <fe  McDonald  agreed  to  refund  him  out  of  the 
profits,  at  the  conclusion  of  the  work,  $1,(XX),  and  to  give  him 
one-fifth  of  the  net  proceeds,  or  profits,  on  the  sections,  and  also 
one-third  of  all  the  profits  that  might  be  made  on  the  store  of 
supplies  kept  by  them;  also  one-third  of  all  the  tools,  harness, 
etc.,  then  owned  by  them,  and  also  one-third  of  all  the  stock, 
tools,  etc.,  that  might  thereafter  be  bought  for  the  work.  By  the 
terms  of  this  agreement  Ford  had  purchased  an  interest  by  giving 
$1,000  of  the  $2,000  advanced  and  the  other  $1,000  to  be  refunded 
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to  him  when  the  work  was  completed.  The  work  continued  for 
a,  time  under  this  agreement,  when  McDonald  sold  out  to  the  ap- 
pellant, Marshall,  who  was  substituted  as  a  partner  in  lieu  of 
McDonald  and  the  work  progressed  as  if  Marshall  had  been  a 
party  to  the  original  agreement  instead  of  McDonald.  After  the 
i»ompletion  of  this  work  under  the  contract,  the  parties,  Squair, 
Marshall  and  Ford,  had  a  settlement  of  their  accounts,  and  there 
was  then  pnid  to  Ford  the  sum  of  $7,548.45.  When  this  settlement 
was  made  there  were  liabilities  outstanding  against  the  firm  of 
several  thousand  dollars,  and  by  the  agreement  of  all  three, 
Squair,  Marshall  and  Ford,  Squair  was  to  retain  $9,C0<>  with 
which  to  pay  thesf*  debts,  and,  when  paid,  tlie  balance  left  (o  be 
tlivided  between  tlie  i)arties  acctading  to  their  respective  inter- 
ests in  the  enterprise.  Ibis  action  at  law  was  instituted  liy  Ford 
against  Marshall  &  Squair,  alleging  that  Squair  had  paid  the 
<lebts  and  was  owing  him  severHl  hundred  dollars,  his  part  of 
the  profits,  undistributed.  To  this  petition  an  answer  was  filed 
tlenying  any  indebtedness— denying  that  the  debts  were  all  paid 
— and  placing  on  the  contract  made  with  Ford  a  construction,  as 
to  its  meaning,  altogether  different  from  what  its  language 
plainly  implies.  It  is  also  claimed,  by  various  amended  plead- 
ings, that  mistakes  werp  made  in  the  settbment  of  October,  1876, 
that  are  asked  to  be  corrected,  the  defendants  alleging  that  the 
settlement  then  made  was  not  final,  but  left  open  for  any  correc- 
tion as  to  errors  committed  to  the  prejudice  of  either  parly. 

The  plaintiff.  Ford,  insists  that  the  settlement  was  final  and 
<»omplete.  except  as  to  the  $9,(KH)  left  in  the  hands  of  S(|uair  to 
pay  certain  del>ts,  and  that  this  sum  was  not  only  ample  for  that 
purpose,  but  that  the  debts  were  all  paid  and  a  balance  lelt. 

Tt  is  insisted  by  counsel  for  the  appellants  that  one  partner  can 
ro'i  maintain  an  action  at  law  against  bis  coparrner  until  there 
has  been  a  settlement  of  the  account,s  of  the  partnership,  and, 
therefore,  this  action  can  not  be  maintained.  The  entire  case 
■was  transferred  to  a  court  of  equity,  on  the  motion  of  the  appel- 
lants, and  a  settlement  of  the  partnership  asked  in  ordpr  to  a  dis- 
tribution. The  case  having  been  referred  to  a  commissioner,  and 
a  settlement  made,  it  is  now  too  late  to  raise  the  question  as  to 
the  right  of  the  partner  to  bring  the  action  in  the  mode  adopted. 

The  commissioner  has  made  an  exhaustive  and  intelligent 
"Statement  of  the  accounts  between  these  parties  from  the  trans- 
actions originating  since  the  settlement  in  October,  1870,  and,  as 
modified  by  the  chancellor,  we  perceive  no  reason  for  disturbing 
it.  Ford  is  now  dead,  and  his  administrator  left  to  litigate  the 
questions  arising  out  of  the  adventure.  The  settlement  made  in 
October,  1876,  was  under  the  supervision  of  the  bookkeeper,  who 
was  cognizant  of  all  the  transactions.  The  sums  of  money  ex- 
pended, and  the  items  embraced  in  certain  large  sums  that  seem 
to  have  been  entered  as  a  credit  to  Squair,  or  to  Squair  & 
Marshall,  were  known  to  the  bookkeeper,  and  subject  to  explana- 
tion by  him.  This  settlement  seems  to  have  been  recognized  as 
"Complete  in  the  action  pending  in  the  Kenton  C'hancery  Court 
between  Green  on  the  one  side  and  Marshall,  McDonald,  Ac,  on 
the  other,  and  there  is  noticing  in  the  record  before  us  requiring 
that  the  settlement  should  be  disturbed  up  to  that  date.  In  fact 
the  pleadings  and  the  testimony  on  the  part,  of  the  appellants, 
alleging  various  mistakes  in  the  original  contract,  and  in  the 
"Bettlement  under  it.  indicates  a  purpose  to  defeat  the  claim  of 
the  plaintifT  by  alleging  a  series  of  mistakes  that  should  have 
been  known  to  all,  and  many  of  which  did  not  in  fact  exist. 
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The  settlement  of  October,  1876,  proceeded  on  the  Idea  that 
Ford  was  to  have  f  1,000  of  the  $2,000  advanced  by  him  returned^ 
and  then  the  profits  to  be  divided  as  agreed  on.  This  was  in 
fact  the  contract  between  the  parties,  and  is  not  only  the  proper 
construction,  but  the  one  followed  by  the  parties  themselves.  The 
$1,000  given  to  the  firm,  in  return  for  which  Ford  was  to  have 
one-fifth  of  the  profits,  included  the  right  to  the  use  of  the  stook^ 
and  no  charge  should  or  could  have  been  made  for  this  use,  and 
such  was  the  construction  placed  upon  it  by  these  appellants  la 
their  settlement.  They  had  the  use  of  $1,000  without  interest, 
and  the  other  $1,000  paid  in  consideration  of  the  profits  to  be  re^ 
ceived  by  Ford  from  the  contract,  as  well  as  an  interest  in  the 
tools  and  stock. 

The  appellants  set  up  a  claim  for  a  credit  of  $2,866.40  paid  hy 
Squair  to  Connelly  in  January,  1877,  after  the  settlement  had 
been  made  in  October,  1876,  when  it  plainly  appears  that  Squair 
was  credited  by  that  sum  as  far  back  as  September,  1876,  and 
this  applies  to  otiier  credits  now  asserted  that  are  injected  inta 
this  litigation  with  a  view  of  defeating  appellee's  claim.  The 
books  were  badly  kept,  and  in  such  a  manner  as  to  render  it 
impracticable  to  make  a  settlement  just  and  equitable,  so  far  aa 
Ford  is  concerned,  of  this  joint  transaction.  They  were  kept 
under  the  supervision  of  tlie  appellants,  and  hence  the  necessity 
of  adhering  to  a  settlement  made  by  the  parties  themselves  and 
their  bookkeepers,  when  all  were  present  who  were  presumed  to 
know  the  nature  of  the  settlement  and  the  items  entering  into  it. 

The  attempt  to  charge  the  estate  of  Ford  in  this  settlement 
with  the  use  of  tlie  stock  in  executing  this  contract;  the  conten- 
tion that  he  was  not  to  be  repaid  $1,000;  the  effort  to  swell  the 
claim  of  appellants  by  large  credits  already  given  them,  and  the 
many  mistakes  now  alleged  in  the  settlement  no  doirbt  in- 
fluenced the  mind  of  the  chancellor  not  very  favorably  to  the 
appellants'  views  of  the.se  accounts,  and  induced  him,  as  it 
should  have  done,  to  confine  the  parties  to  the  Hettienient  made,, 
and  to  require  vouchers  of  the  most  satisfactory  character  as  to 
the  justice  of  claims  paid  by  Squair  out  of  the  fund  left  in  his 
hands.  The  only  question  of  doubt,  it  seems  to  us,  is  whether  the 
judgment  as  to  the  amount  due  the  appellee  should  have  followed 
the  commissioner's  report,  or  be  modified  as  it  was  by  the  chan- 
cellor. The  entire  record,  in  so  far  as  this  defense  is  made  by 
Squair,  shows  a  proscntntion  by  him  of  claims  and  demands 
against  the  partnership  or  against  Ford's  estate  that  he  must 
have  known  no  was  not  entitled  to,  and,  therefore,  his  statements 
as  evidence,  if  conceded  to  be  competent,  should  have  had  but 
little,  if  any,  weight  in  the  settlement  of  this  controversy.  It  ia 
not  necessary,  therefore,  to  determine  his  competencv  as  a  wit- 
ness against  Ford  in  regard  to  matters  relating  to  bis  acts  aa 
trustee,  as  this  judgment  is  proper  to  the  extent  that  he  ia 
affected  by  it.  We  perceive  no  reason  for  rendering  a  personal 
judgment  againpt  Marshall,  or  any  grounds  for  sustaining  the 
settlement  against  him.  It  is  conceded  in  the  pleadings  ana  sus- 
tained by  the  testimony  that  the  $9,000,  by  an  agreement  be- 
tween all  the  parti'js,  was  placed  in  the  hands  of  Squair  to  pay 
certain  debts,  and  the  balance  to  be  (Jivided,  if  any  left,  between 
the  [Partners,  upon  the  terms  mentioned  in  the  contract.  The 
appellee,  as  the  administrator  of  Ford,  has  recovered  his  judgw 
ment,  based  on  the  fact  tl)at  the  settlement  of  1876  was  finiu. 
The  three,  whether  as  partners  inter  se  or  not,  were  present  with 
the  entire  fund,  in  the  way  of  profits,  for  distribution. 

They  made  Squair  a  trustee  to  hold  the  fund  for  them  after  the 
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payment  of  certain  debts.  The  liability  of  Marshall,  if  any  ever 
existed,  to  Ford  then  terminated.  The  settlement  as  to  Mar^ 
shall  was  in  full.  He  had  none  of  the  profits  in  his  pjossession, 
and  each  had  the  undoubted  right  to  dispose  of  his  interest  in. 
the  $9,000  as  he  saw  proper.  They  agreed  that  Squair  should  re-^ 
tain  it  for  certain  purposes.  This  Squair  did,  but  failing  to  pay. 
toFordhispro  rata  portion  of  the  fund  left  Marshall,  to  whom 
Squair  is  indebted,  so  far  as  the  record  shows,  in  a  greater  amount 
than  he  is  to  Ford,  is  made  to  answer  to  Ford  for  the  default  of 
Squair,  when  the  latter's  defalcation  is  to  be  attributed  as  much 
to  the  act  of  Ford  as  that  of  Marsha],l. 

This  judgment  is,  therefore,  affirmed  as  t%  Squair,  and  reversed 
as  to  Marshall. 

The  court  will  set  aside  the  judgment  and  discharge  the  at- 
tachment as  to  Marshall,  and  adjudge  that  Squair  alone  is  .  e^ 
sponsible  therefor. 

Bemanded  for  proceedings  consistent  with  this  opinion. 


COOK  V.  COMMONWEALTH. 
(Filed  February  14,  1888.) 

1.  InstruotioD  as  to  self-defense— Where  there  is  testtniony  which  entitleft 
the  accused  to  an  instruction  as  to  the  law  of  self  defense,  it  Is  not  sufHcienIk 
to  instruct  them  to  find  the  accused  guilty  unless  he  acted  "in  bis  n^'cessary. 
or  to  him  reasonably  apparent  necessary,  self-defense.*'  It  is  the  duty  of  the> 
court  to  give  an  instruction  defining  the  law  of  self-defense. 

8.  Misconduct  of  Commonwealth's  attorney— The  Commonwealth's  attor- 
ney, not  as  a  witness,  but  In  the  hearing  of  the  jury,  repeated  to  the  court, 
what  purported  to  be  a  statement  made  to  him  out  of  court  by  one  of  the 
witnesses  whose  testimony  was  favorable  to  the  accused,  which  flatly  con- 
tradicted the  testimony  of  the  witness,  and,  if  true,  was  sufficient  tn  convict 
the  witness  of  perjury.  The  court  reproved  the  Commonwealth's  attorney 
and  admonished  the  jury  not  to  consider  his  statement.  Held— That  it 
would  better  accord  with  the  rights  of  the  accused  in  such  a  case  for  the 
court  to  suff^est  to  him  or  his  counsel  that  if  he  desires  it,  and  will  fo  re- 
quest, the  jury  will  be  withdrawn  and  another  jury  empaneled  to  try  the 
case.  If  the  suggestion  should  be  declined  the  accused  should  not  thereafter 
be  heard. 

8.  Same— The  Commonwealth's  attorney  should  never  make  anv  statement 
of  fact  outside  of  the  record  or  evidence,  which  may  tend  in  the  least  degree 
to  prejudice  the  rights  of  the  accused.  The  conduct  of  the  Commonwealth's 
attorney  in  this  case  was  very  reprehensible,  and  he  should  have  been  pun- 
ished by  a  heavy  fine. 

C  W.  Lester  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  trial  of  the  appellant  in  the  Whitley  Circuit  Court  for  wilU 
fully  and  maliciously  shooting  and  wounding  Mose  Owsley  witl^ 
the  intent  to  kill  him  (Owsley),  resulted  in  the  conviction  of  the 
iippellant  of  the  charge,  and  his  punishment  was  fixed  at  con- 
finement in  the  State  penitentiary  for  the  term  of  one  year.  His 
motion  for  a  new  trial  having  been  overruled  he  has  appealed  to. 
this  court.     Two  errors  are  assigned  for  a  reversal  of  the  case:: 
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First,  the  court  erred  in  refusing  to  properly  instruct  the  jury 
upon  the  subject  of  self-defense;  second,  misconduct  of  the 
Commonwealth's  attorney,  consisting  in  malting  a  statement  of 
fact  which  was  not  in  evidence  in  the  presence  of  the  jury,  and 
which  was  prejudicial  to  the  rights  of  the  appellant.  These 
grounds  will  be  noticed  in  their  order. 

The  Commonwealth  introduced  Geo.  Berry  as  a  witness.  He 
testified  that  a  short  while  before  the  shooting  he  and  appellant 
went  to  Mose  OwsU^y's  lunch-room  to  get  a  lunch;  that  Owsley 
refused  to  let  them  have  the  lunch;  thereupon  they  went  to 
Taylor's  saloon,  which  wj\s  about  tlie  distance  of  a  hundred 
vards  from  Owsley's  lunch-room;  that  while  they  were  in 
Talyor's  saloon  Owsley  came  in  and  cursed  and  abused  thecro\vd, 
that  he  had  a  pistol  iii  his  hand  and  pointed  it  towards  the  ap- 
pellant, cursing  him  at  the  same  time;  that  the  appellant,  while 
Owsley  was  pointing  the  pistol  towards  him  and  cursing  him, 
drew  iiis  pistol  and  fired  it  at  Owsley,  the  ball  striking  liim  in 
the  breast;  thnt  Owsley  then  left  the  room,  and  as  he  went  out 
at  the  door  he  fired  two  shots  back  into  the  room;  that  Owsley 
told  witness  that  day  and  before  tlie  shooting  that  he  intended 
to  whip  the  appellant;  that  he  communicated  this  threat  to  the 
appellant  before  the  shooting.  The  appellant's  evidence  in  his 
own  behalf  was  substantially  the  same  as  that  of  Geo.  Berry. 
The  Commonwealth  introduced  other  witnesses,  whose  evidence 
threw  the  blame  entirely  upon  the  appellant.  The  evidence  of 
Berry  and  the  appellant,  if  believed  by  tlie  jury,  strongly  tended 
to  make  out  a  case  of  self-defense.  Tlie  appellant  was,  there- 
fore, entitled  to  an  instruction  embodying  and  defining  the  law 
of  self-defense. 

It  is  contended  by  the  Commonwealth  that  instruction  No.  1, 
given  at  the  instance  of  tlie  Commonwealth,  gave  the  appellant 
the  benefit  of  the  law  of  seU-defense.  The  jury  were  told  by 
that  instruction  tiiat  if  the  appellant  willfully  and  maliciously, 
**and  not  in  his  neeessary,  or  to  him  reasonably  apparent  neces- 
sary, self-defense, "  shot  and  wounded  Owsley,  etc.,  then  they 
must  find  him  guilty. 

The  court  refused  to  give  any  other  instruction  on  the  law  of 
self-defense.  This  instruction*^  left  the  jury  to. determine  what 
in  law  constituted  necessary,  or  ** reasonably  apparent  necessary," 
«eif-defense,  whereas  the  appellant  was  entitled  to  an  instruction 
defining  the  law  of  self-defense,  and  the  court  erred  in  not  giv- 
ing such  an  instruction.  For  this  error  the  case  must  be  re- 
versed. The  definition  of  self-defense  has  lieen  so  often  given  by 
this  court  it  is  not  deemed  necessary  to  again  give  it  for  the 
guidance  of  the  lower  court  upon  another  trial. 

When  Geo.  Berry's  evidence  was  concluded,  and  while  the 
lower  court  was,  with  the  view  of  fixing  his  fees  as  a  witness  for 
the  Commonwealth,  interrogating  him  as  to  the  length  of  time 
tie  had  been  in  attendance  as  a  witness,  the  Commonwealth's 
attorney  objected  to  his  being  allowed  anything  for  his  attend- 
ance as  a  witness,  and  in  response  to  the  inquiry  of  the  court  as 
to  the  ground  of  his  objection  he  said,  in  the  presence  and  hear- 
ing of  the  jury,  ** because  he,'-  Merry,  **told  me  and  Judge  Har- 
tnan  in  the  witness  room  yesterday  that  Owsley  never  done  any- 
thing to  defendant,  and  was  doing  nothing  to  him  when  he  was 
«hot."  The  appellant  objected  to  this  statement,  but  the  Com- 
monwealth's attorney  did  not  withdraw  it.  The  lower  court, 
however,  told  the  jury  that  they  should  not  consider  the  state- 
ment. The  court  also  reproved  the  Commonwealth's  attorney. 
"The  conduct  of   the   Commonwealth's   attorney    was  very  repre- 
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hensible,  and  he  should  have  been  punished  by  a  heavy  fine.  It 
is  the  duty  of  the  Commonwealth's  attorney  to  represent  the 
interest;  o^  the  Common wealtli  fully  and  fairly  with  his  utmost 
ability,  f)ut  it  is  not  his  duty  to  make  a  statement  of  fact,  the 
evidence  of  which  is  always  more  or  less  strengthened  by  his 
offlcial  position,  outside  of  the  record  or  evidence,  which  may 
tend  in  the  least  degree  to  prejudice  the  riglits  of  the  accused. 
The  Commonwealth  desires,  and  is  entitled  to,  the  conviction  of 
the  guilty  by  fair  and  honorable  moans  and  upon  competent  tes- 
timony, i)ut  it  does  not  desire  a  conviction  l)y  any  other  means. 
To  accomplish  this  end  it  is  the  duty  of  the  (Commonwealth's 
attorney  to  devote  his  entire  energy  and  utmost  ability,  but  a» 
before  said  he  is  not  excusabl(»  in  making  any  statement  of  fact 
outside  of  the  evidence  wlilch  may  be  in  the  slightest  degree 
prejudicial  to  tlie  rights  of  the  accused.  In  this  case  the  Com- 
monwealth's attorney,  not  as  a  witness,  made  a  statement  of  fact 
which  flatly  contradicted  the  witness,  Berry,  and  if  believed 
convicted  Kerry,  in  the  min(i  of  the  jury,  of  perjury.  There  was 
a  plain  course  for  the  Commonwealth's  attorney  to  pursue — 
either  to  introduce  himself  or  Judge  Harman  as  a  witness  to  con- 
tradict Herry.  but  not  seeing  proper  to  take  this  course  he  should 
have  kept  silent  as  to  what  occurred  in  the  witness  room,  for  the 
reason  that  a  repetition  of  it  not  under  oath  in  the  hearing  of  the 
jury  was  incompetent  evidence,  and  of  a  character  very  damag- 
ing to  the  rights  of  the  appellant,  and  which  doubtless  left  an 
unfavorable  impression  en  the  minds  of  the  jury,  notwitlistand- 
ing  the  admonition  of  the  court.  In  a  case  like  this  it  would 
better  accord  witli  the  rights  of  the  accused  for  the  court  to  sug- 
gest to  him  or  his  c«ninsel  tliat  if  he  dc^sired  it,  and  would  so  re- 
quest, the  jury  would  be  witiidrawn  and  another  jury  empaneled 
to  try  the  case.  If  the  sutrgestion  should  be  declined  the  com- 
plaint of  the  accused  should  not  thereafter  be  heard. 

For  the  error  of  the  lower  court  in  refusing  to  instruct  the  jury 
upon  the  subject  of  S'?lf-defense  the  .cause  is  reversed,  with 
directions  to  grant  the  appellant  a  new  trial  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


HENDERSON  COTTON  MANUFACTITRINO  CO.  v.  LOWELL 
MACHINE  SHOPS. 

(Filed  February  14,  1888.) 

1.  Interest  is  allowable  as  a  matter  of  riprht  and  law  upon  nn  account  from 
the  tiii.e  when,  by  the  contract  it,  is  payable,  or  fioiu  the  lime  it  becomes  a 
liquidated  one,  unless  tlu>  inrties  a^ree  otherwise. 

2.  An  account  is  lo  l)e  considered  »8  liqi  idated  after  a  demand  of  payment 
with  knowledge  of  what  is  claimed  upon  the  part  of  the  debtor  and  without 
objection  by  him,  or  after  it  lias  ])Hen  rendered  to  him  without  objection  to 
it  upon  his  part  within  a  rcn.«.oi)al)le  time. 

8,  Partial  payments  on  a  debt  bearing?  interest  must,  under  the  statute,  be 
first  applied  to  th(^  cxtinj^uishinent  of  the  interest  then  due. 

It  was,  therefore,  error  in  this  c.ise  to  add  together  the  principal  and  in- 
terest thereon,  and  deduct  therefrom  the  credits  with  interest  on  each  fron> 
the  time  of  payment,  but  as  the  error  was  prejudicial  to  the  creditor,  the 
debtor  can  not  complain. 

4.  Interest— Payment  of  principal  — Where  a  del)t  bears  interest  as  a  matter 
of  law,  the  fact  that  the  debtor  has  njade  i)artiHl  payments,  amounting  Id 
all  to  a  sum  equal  to  the  principal,  does  not  extingui>h  the  principal,  since 
partial  payments  are  to  1h' first  npplied  to  the  extinguishment- of  the  inter- 
est.    The  court  in  this  case,  therefore,  properly  refused  to  instruct  the  jury 
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that  the  principal  of  the  aooount  flued  on  had  been  paid,  and  that,  therefore, 
the  action  oould  not  be  maintained.  It  is  only  where  the  allowance  of  in- 
terest is  a  matter  in  the  discretion  of  the  jury  that  the  mere  acceptance  hj 
the  creditor  of  the  amount  of  the  principal  precludes  him  from  claiming 
Interest. 

Montgomery  Merritt  for  appellant. 

John  Young  Brown  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Henderson  Circuit  <vOurt. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant  purchased  of  the  appellee  the  machinery  for  a 
cotton  factory.  The  petition  does  not  aver  whether  the  contract 
was  parol  or  in  ^vriting.  The  evidence  shows  that  it  was  made 
by  telegram  and  letter.  It  is  immaterial,  however,  to  the  con- 
sideration of  the  questions  involved  whether  it  was  one  way  or 
the  other.  It  was  for  the  purchase  of  about  $90,000  worth,  pay- 
itble  at  certain  times.  It  is  admitted  that  the  first  bill  of  about 
^76,000  in  value  was  delivered  under  this  contract.  A  few  months 
thereafter  a  second  lot,  which  was  necessary  to  complete  the 
equipment  of  the  factory,  was  furnished,  it  amounting  to  nearly 
^,000.  The  appellant  claims  that  as  to  it,  and  the  charges  for 
storage,  traveling  expenses  and  labor  of  hands  to  put  up  the 
machiney  in  the  factory,  no  time  of  payment  was  fixed  by  con- 
tract, while  upon  the  other  hand  the  appellee  insists  that  the 
■contract  made  prior  to  the  delivery  of  the  first  lot  of  machinery 
embraced  the  second  one.  The  principal  of  the  account  amounted 
to  $116,905.  The  appellant,  during  the  year  of  the  purchase  and 
that  following^  made  various  payments  upon  it  at  dinerent  times, 
which  in  all  amounted  to  a  sum  equal  to  the  principal.  The  evi- 
dence plainly  shows  that  the  last  one  was  not  accepted  by  the 
creditor  in  satisfaction  of  the  balance  of  his  claim,  and  it  was 
not  made  until  long  after  the  time  of  payment  fixed  by  the 
-contract,  and  the  others  were  made  along  at  different  times  dur- 
ing the  interim,  none  of  them  as  early  as  the  contract  required. 
Upon  the  debit  side  of  the  account  filed  with  the  petition  the 
items  of  principal  with  interest  upon  each  are  added  together, 
while  upon  the  credit  side  the  payments  appear  with  interest 
added  to  each  from  the  time  of  payment.  The  total  of  one  is 
then  deducted  from  the  other,  leaving  a  balance  of  $3,817.46  in 
favor  of  the  appellee,  and  for  it  this  suit  was  brought.  This 
mode  of  counting  the  interest  was  erroneous.  Our  statute  pro- 
vides: 

"Partial  payments  on  a  debt  bearing  interest  shall  be  first  ap- 
plied to  the  extinguishment  of  the  interest  then  due.''  (General 
statutes,  chapter  60,  article  1,  section  5.)  It  was,  however, 
prejudicial  to  the  appellee,  and  the  appellant  can  not,  therefore, 
complain. 

It  contends,  however,  that  the  account  was  an  unliquidated 
one,  but  whether  liquidated  or  unliquidated,  that  it  does  not,  as 
a  matter  of  law,  bear  interest,  and  as  the  interest  is  but  an  inci- 
dent of  the  debt,  and  follows  the  principal  as  the  shadow  does 
the  substance,  that  no  action  can  be  maintained  for  it  after  the 
payment  of  the  principal. 

The  jury  were  in  substance  instructed  to  allow^  interest  upon 
the  price  of  the  lot  of  machinery  from  the  time  it  was  due,  save 
as  qualified  by  the  contract,  and  to  do  so  as  to  the  subsequent 
purchases  if  they  were  made  under  the  same  contract,  but  if  not 
purchased  upon  the  same  terms  and  no  time  for  payment  fixed 


Digitized  by  VjOOQ IC 


X 


HEN.  COTTON  MFG.  CO.  V.  LOWELL  MCH.  SHOPS.        833 

that  the  price  did  not  draw  Interest  until  the  account  was  ren- 
dered and  payment  demanded.  The  court  refused  to  comply  with 
the  appellant^s  request,  and  tell  them  that  the  principal  of  the 
account  had  been  paid,  and,  therefore,  the  suit  could  not  be 
maintained.  Of  course  this  was  not  true  if  any  portion  of  the 
debt  bore  interest  because  by  law  any  payment  had  to  be  first 
applied  to  its  extinguishment  and  the  total  of  the  payments  only 
equalled  the  principal. 

It  also  refused  to  say  to  them  that  the  allowance  of  interest 
was  ^matter  in  their  discretion.  The  appellant  admits  that  the 
price  of  the  first  lot  of  machinery  was,  by  the  contract,  payable 
»t  certain  times,  but  it  avers  that  the  appellee  indefinitely  ex- 
tended the  time  of  payment,  and  it,  therefore,  denies  the  right 
to  any  interest  whatever.  It  clearly  appears,  however,  that  ap- 
pellee merely  indulged  the  appellant,  and  allowed  the  debt  to  run 
beyond  its  maturity.  There  is  no  conflicting  evidence  upon  this 
point.  The  first  installment  was  due  in  June,  1884.  In  October 
following  the  appellee  notified  the  appellant  that  interest  was 
being  charged  upon  the  account,  and  no  objection  was  made  to 
it.  In  November  following  the  president  of  the  appellant  (who 
was  attending  to  the  matter)  offered  to  give  the  company's  note 
for  the  balance  then  owing.  In  December  thereafter  he  examined 
the  account  upon  appellee's  books,  and,  as  the  burden  of  the  tes- 
timonv  shows,  he  then  made  no  objection  to  the  interest  charges. 
In  July,  1885,  a  sale  of  the  factorv  was  desired.  The  appellant 
was  fearful  that  the  appellee  would  interfere  with  the  sale.  The 
president  of  the  appellant,  but  as  an  individual,  guaranteed  to  the 
appellee  in  writing  that  the  property  should  bring  enough  to  pay 
the  balance  of  its  debt,  the  amount  named,  incluaing  interest  as 
well  as  principal.  During  the  entire  period  from  the  time  when 
the  first  installment  for  the  first  lot  of  machinery  became  due  until 
the  last  payment  was  made  on  October  16,  1885,  the  appellee  was 
frequently  requesting  payment.  It  is  evident  that  both  parties 
unoierstood  that  the  purchases  made  subsequent  to  the  first  one 
were  upon  the  same  terms.  It  is  equally  evident  that  the  jury  so 
found  because  they  allowed  the  balance  shown  by  the  account 
sued  on,  and  it  conformed  in  its  items  and  charges  to  this  view. 
This  fact  renders  it  unnecessary  perhaps  to  consider  further  the 
refusal  of  the  court  to  tell  the  jury  that  the  allowance  of  interest 
was  in  their  discretion  or  the  direction  to  them;  that  in  the 
absence  of  any  contract  fixing  the  time  of  payment  the  account 
would  bear  interest  from  the  time  when  It  was  rendered  and 
payment  demanded. 

Both  reason  and  authority  say  that  if,  by  the  terms  of  the  con- 
tract, whether  oral  or  written,  a  debt  be  due  at  a  certain  time, 
then  it  by  law  carries  interest  from  that  time  in  the  absence  of 
any  agreement  otherwise  by  the  parties.  The  jury  having  found 
this  state  of  case  as  to  the  entire  claim  of  the  appellee,  instruc- 
tions in  the  alternative  and  based  upon  a  different  hypothesis, 
whether  correct  or  incorrect,  can  not  affect  the  verdict.  If  this 
were  not  so  yet  no  error  appears. 

Prior  to  the  statute  of  1799  it  is  questionable  whether  in  this 
State  any  debt  carried  interest  unless  it  was  evidenced  by  writ^ 
Ing  under  seal.  It  provided:  "All  debts  founded  on  any  spe- 
cialty, bill  or  note  in  writing,  ascertaining  the  demand,  shall 
carry  interest  in  the  same  manner  as  debts  due  on  a  bond  or  bill, 
witjh  a  penalty  under  seal.^'     (2  M.  &  B.,  863.) 

Neither  the  Beviaed  nor  the  present  General  Statutes  contain 
any  such  provision,  and  there  is  now  no  statute  in  this  State  de- 
claring what  debts   shall    bear  interest.     Guided   by   reason  we 
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must,  therefore,  turn  to  the  general  law  for  a  correct  solution  of 
the  question.  Judicial  history  tells  of  a  conflict,  of  authority, 
both  English  and  American,  upon  tlie  subject.  Perhaps  no  ques- 
tion exhibits  in  the  past  a  greater  variety  of  opinion.  In  some 
instances  oases  were  made  io  turn  upon  their  particular  circum- 
stances, and  whetlier  it  was  equitable  or  Inequitable  to  allow  in- 
terest. In  others  arbitrary  rules  were  attempted  to  be  laid  do\vn> 
and  often  without  reference  to  the  reasons  upon  which  they 
should  be  founded.  They  were  as  variant  as  the  cases,  and  pro- 
ductive of  course  of  confusion  instead  of  system,  hence  there  isi 
little  harmony  in  tlie  early  history  of  this  l/ranch  of  the  law.  By 
the  fcarly  common  law  it  was'  unh'iwful  to  take  any  i.iterest  upoi> 
any  debt  what(?ver.  All  intere^  t  was  usurious  until  the  statute  37, 
Henry  8,  chapter  i).  The  first  advance  was  tlie  allowance  of  it  aji 
a  matter  of  right  upon  claims  evidenced  by  writing  under  seal. 
Next,  tlie  practice  for  a  while  was  not  uniform.  Some  judges, 
allowed  it  upon  liquidated  claims,  supported  bj'  simple  written 
contracts,  while  others  were  controlled  by  an  almost  super- 
stitious reverence  for  a  seal,  but  at  last  it  became  the  settled 
practice  to  allow  interest  as  a  matter  of  right  upon  liquidated 
claims  when  evidenced  by  wiiting.  In  this  country  a  more  lib- 
eral rule  has  generally  prevailed  than  in  England.'  T'pon  jirin- 
ciple  there  is  no  ground  for  a  distinction  between  liquidated 
claims,  whether  existing  in  parol  or  by  writing.  Why  should  the 
allowance  of  interest  be  made  to  depend  upon  the  character  of 
the  mere  evidence  of  the  claim  instead  of  tlie  contract  of  the 
parties,  either  express  or  implied?  If  A  orally  promises  to  pay 
B  $1,(K)0  which  he  owes  him  by  a  certain  time,' why,  aftir  default, 
should  he  not  in  reason,  as  well  as  morally,  be  as  much  bound 
to  pay  interest  as  if  the  promise  had  been  in  writing?  In  cither 
case  the  parties  themselves  fix  the  time  of  payment.  Our  courts, 
perceiving  the  wisdom  as  well  as  the  justice  of  it,  have,  there- 
fore, adopted  the  rule  to  allow  interest  as  a  matter  of  law  where 
a  claim  is  liquidated,  and  by  the  contract,  whetlK^r  oral  or  writ- 
ten, express  or  implied,  is  payable  at  a  certain  time.  The  com- 
mon law  is  of  such  a  flexible  character  as  to  admit  of  such  exten- 
sion. This  fact  illustrates  its  wisdom.  Its  principles  are  not 
fluctuating  and  uncertain,  but  so  framed  as  to  be  applicable  to 
the  varying  conditions  of  husiness  and  society. 

The  true  ground  upon  which  to  put  the  allowance  of  interest  is 
the  fault  of  the  party  who  is  to  pay  the  debt.  Jf  he  has  made 
default  of  payment  then  ex  tvquo  et  bono  he  should  reimburse 
the  creditor  for  kcM'ping  him  out  of  the  u-^e  of  his  money.  He 
should  render  an  eciuivalent  for  the  use  of  what  is  not  his  own. 
If  there  be  a  specified  time  for  paynif^nt  and  a  failure  to  then 
pay,  or  a  demand  of  payment  of  a  liquidated  chafge  and  default, 
then  the  deht?  should,  as  a  matter  of  law,  bear  interest  frt)m  the 
time  of  such  failure.  This  is  tln»  current  of  authority,  and  it  is 
supported  by  both  right  and  reason. 

In  the  case  of  Young  v.  Oodhe.  15  Wall.,  502,  the  Supreme  Court 
said:  "If  a  debt  ought  to  be  paid  at  a  particular  time  and  is  not, 
owing  to  the  default  of  the  debtor,  the  creditor  is  entitled  to  in- 
terest from  that  time  by  way  of  compensation  for  the  delay  in 
payment,  and  if  the  account  be  stated,  as  the  evidence  went  to 
show  was  the  case  here,  interest  liegins  to  run  at  once."  Suth- 
erland on  Damages,  page*  ^'^^i'^^  repeats  th(>  same  r^fle  when  he  says; 

"  In  this  country  tile  principle  lias  long  been  setth>d  that  if  a 
debt  ought  to  be  paid  at  a  [)articulnr  time,  and  is  not  then  paid 
through  the  default  of  the  (h^btor,  couip<>nsation  in  damages 
quired  assistance  from  the  grantor,  se(>ms  to  have  been  merged 
in  tln^  stronger  desire^  to  provide  for  those  who  were  stranger.s  in 
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equal  to  the  value  of  the  money,  which  is  the  legal  interest  upon 
it,  shall  be  paid  during  such  time  as  the  party  is  in  default.  The 
Important  practical  inquiry,  therefore,  in  each  case  in  which 
interest  is  in  question  is  what  is  the  date  at  which  this  legal 
duty  to  pay  as  an  absolute  present  duty  arose." 

In  some'  of  the  earlier  cases  in  this  State,  as  Harrison  v. 
Handley,  1  Bibb,  443,  it  was  held  that  interest  could  not  be  allowed 
upon  a  merchant's  account.  They  were  in  the  line  of  the  old 
common  law  autliorities,  and  were  decided  when  the  statute  of 
1799  was  in  force.  Undoubtedly  if  an  account  be  not  payable  by 
contract  at  a  particular  time  the  debtor  should  be  put  under  a 
duty  to  pay  by  a  demand,  or  what  is  equivalent  thereto,  an  ac- 
count rendered.  An  account  is  to  be  considered  as  liquidated 
after  a  demand  of  payment,  with  knowledge  of  whajb  is  claimed 
upon  the  part  of  the  debtor,  and  without  objection  by  him  or 
after  it  has  been  rendered  to  him  without  objection  to  it  upon 
his  part  within  a  reasonably  time.  (Walden  v.  Sherburne,  15  John, 
409.)  The  assent  of  both  parties  to  it  as  stated  is  hereby  implied. 
Story  says:  "An  account  rendered  shall  be  deemed  an  account 
stated  from  the  presumed  approbation  or  acquiescence  of  the 
parties  unless  an  objection  is  made  thereto  within  a  reasonable 
time."  (I  Story's  Eq.,  section  520.)  Tlie  rendering  of  the  account 
is  equivalent  to  a  demand  of  payment.  It  informs  the  debtor  as 
to  thi?  character  and  amount  of  the  claim.  He  may  examine  it, 
and  if  no  objection  be  made  it  then  becomes  a  stated  one,  and 
from  that  time  a  liquidated  claim.  (Sutherland  on  Damages, 
page  615.)  He  then  knows  that  payment  is  desired,  and  he  then 
becomes  chargeable  with  delinquency  if  he  fails  to  pay.  He  is 
using  the  creditor's  means  and  not  his  own,  and  he  should,  there- 
fore, render  an  equivalent  by  paying  for  its  use. 

In  case  of  an  unliquidated  claim,  as  upon  a  quantum  meruit, 
interest  is  not  aliowal)le  as  a  matter  of  law  or  prima  facie  be- 
cause it  does  not  necessarily  follow  that  the  duty  has  been  im- 
posed upon  the  debtor  to  pay  it.  In  such  case's,  therefore,  its 
allowance  or  disallowance  is  properly  left  to  the  discretion  of 
the  jury,  to  be  exercised  according  to  the  circumstances  of  the 
case,  and  whether  he  has  been  delinquent  without  cause,  but 
where  it  has  beim  liquidated  by  a  rendering  of  the  account  to  the 
debtor  or  demand  of  payment  made  of  bin]  with  knowledge  upon 
his  part  of  its  character,  it  then  becomes  due  and  carries  inter- 
est from  that  time  like  one  payable  by  contract  at  a  specified 
time,  because  an  implied  contract  to  pay  it  then  arises.  In  this 
instance  payment  of  the  account  was  often  demanded  with 
knowledge  upon  the  part  of  the  debtor  that  interest  was  claimed 
and  being  charged  upon  it.  It  could  hardly  be  presumed  that 
it  expected  to  be  intiulged  upon  so  large  a  debt  for  so  long  a 
period  without  the  payment  of  interest.  Its  president  inspected 
the  account  upon  the  books  of  the  appellee,  and  it  continued  to 
make  payments  until  they  amounted  to  a  sum  equal  to  the  prin- 
cipal of  the  debt.  Most  assuredly  the  claim  was  a  liquidated  one, 
hence  if  it  did  not  appear  that  the  jury  found  that  the  entire 
account  was,  by  the  contract,  due  at  a  fixed  time,  yet  the  court 
did  not  err  in  refusing,  upon  the  facts  of  this  case,  to  tell  them 
that  th(5  allowance  of  interest  was  in  their  discretion.  If  such 
had  been  the  case  then  it  is  true  that  tiie  action  could  not  have 
been  maintained  after  the  payment  of  the  principal.  Our  con- 
clusion, after  a  careful  review  of  the  authorities  and  as  thought- 
ful a  consideration  of  the  matter  as  we  are  able  to  give  it,  is  that 
interest  is  allowable  as  a  matter  of  right  and  law  upon  an  account 
from  the  time  when,  by  the  contract,  it  is  payable,  or  from  the 
time  it  becomes  a  liquidated  one  unless  the  parties  agree  otherwise. 

Judgment  affirmed. 

April  15.  1888-2  Cnoolp 
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BALDWIN,  &c.  V.  CROW,  &c. 

(Filed  February  14,  1888.) 

1.  Unrecorded  mortgages— Deeds  of  trust  and  mortgages,  though  unre- 
corded, are  valid  against  purchasers  and  creditors  with  notice.  Therefore, 
the  holder  of  an  unrecorded  mortgage  upon  personal  proijerty  upon  which 
another  creditor  of  the  mortgagor  has,  subsequent  to  the  execution  of  the 
mortgage,  levied  his  execution  may,  at  any  time  before  the  sale  under  the 
eTecution,  give  notice  to  the  execution  creditor  of  his  mortgage  and  arrest 
the  sale,  and  enforce  his  mortgage  lien  in  preference  to  the  lien  acquired  by 
the  levy  of  the  execution. 

2.  Conditional  sales— In  determining  whether  a  contract  is  to  be  re- 
garded as  a  conditional  sale  or  a  mortgage,  the  particular  form  of  the  con- 
veyance is  unimportant;  and  as  a  general  rule,  whenever  a  conveyance, 
assignment  or  other  instrument  transferring  an  estat-e  is  originally  intended 
between  the  parties  as  a  security  for  money,  whether  the  intention  appears 
from  the  same  instrument  or  from  any  other,  it  is  always  considered  in 
equity  a  mortgage. 

Knch  of  several  notes,  executed  for  the  purchase  price  of  a  piano,  recited, 
that  the  conditi<ms  of  the  sale  were  that  the  instrument  was  to  remain  the 
property  of  the  vendor  until  all  the  notes  were  paid,  and  that  in  default  of 
payment  of  any  one  of  them  at  maturity  the  vendor  should  be  entitled  to 
the  posHest^ion  of  the  piano  without  any  liability  upon  his  part  to  refund  any 
of  the  purchase  money  that  may  have  been  paid.  Held— That  the  contract 
should  be  regarded  as  an  absolute  sale  and  mortgage  book. 

Ben.  P.  ('ampbell,  Win.  Cromwell  and  Simrall  &  Bodley  for 
Appellants. 

Bronaugh  &  Bronaugh  for  appellees. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Baldwin  &  Co.  instituted  this  action  to  recover  of  the  sheriff  a 
piano  levied  on  as  the  property  of  one  Dennis  under  an  execu- 
tion against  him  in  favor  of  CroAv,  and  the  law  and  facts  having 
been  submitted  to  the  court  it  was  adjudged  the  property  was 
subject  to  the  execution,  and  that  the  action  be  dismissed.  It 
appears  that  several  years  subsequent  to  the  date  of  the  judgment 
in  favor  of  Crow  the  piano  was  delivered  to  Dennis,  who  exe- 
cuted therefor  to  Baldwin  &  C'o.  three  notes  for  |150  each,  pay- 
able in  sixteen  and  eighteen  months,  and  containing  the  follow- 
ing provision:  "This  note  is  of  a  series  given  for  the  purchase  of 
the  instrument  mentioned  below%  the  conditions  of  which  purchase 
are  that  said  instrument  remains  the  property  of  D.  H.  Baldwin  & 
•Co.  until  all  notes  given  lor  the  instrument  are  paid,  and  in 
default  of  payment  of  any  of  said  notes  at  maturity  or  at  any 
time  after  such  default  before  accepting  payment  of  amount  thus 
due,  or  in  case  said  instrument  before  payment  in  full  is  removed 
from  Nicholasville,  Ky.,  without  written  consent  of  D.  H. 
Baldwin  &  Co.,  they  may  receive  possession  of  said  instrument 
without  any  liability  on  their  part  to  refund  any  money  pre- 
viously paid  on  account  of  said  purchase,  loss  in  case  of  fire  to 
be  borne  by  Mr.  A.  I.  Dennis." 

In  determining  whether  a  contract  is  to  be  regarded  as  a  con- 
ditional sale  or  mortgage  **  the  particular  form  or  words  of  the 
conveyance  are  unimportant,  and  it  may  be  laid  down  as  a  gen- 
eral rule,  subject  to  few  exceptions,  that  whenever  a  conveyance, 
assignment  or  other   instrument    transferring  an   estate   is   orig- 
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inally  intended  between  the  parties  as  a  Heciirity  for  money,  or 
for  any  other  encumbrance,  whether  the  intention  appear  from 
the  same  instrument  or  from  any  other,  is  always  considered  in 
•equity  a  mortgage/'     (Story's  Equity,  section  1018.) 

It  is  manifest  the  object  of  the  contract  under  consideration  was 
to  secure  payment  of  the  agreed  purchase  price,  and  it  should, 
therefore,  be  regarded  as  an  absolute  sale  and  mortgage  back, 
and  such  has  been  the  uniform  ruling  of  this  court  in  similar 
cases.  (Grerr  v.  Church,  13  Bush,  480;  Barney  &  Smith  Mfg.  Co. 
V.  Hart,  8  Ky.  Law  Rep.,  228.)  To  decide  otherwise  in  this  case 
would  give  validity  to  conditions  in  tlie  contract  which  no  court 
■of  equity  could  consistently  enforce.  If,  then,  (his  action  had 
been  aj^ainst  Dennis,  who  acquired  the  ]e\i,n\  title,  as  well  as 
possession  v)f  the  piano,  the  plaintiffs  could  not  have  recovered 
It,  but  it  seems  he,  having  paid  no  part  of  the  consideration,  vol- 
^intarily  surrendered  to  tnem  whatever  claim  or  title  he  had. 
Consequently  tlie  single  issue  now  involved  may  be  passed  on  as, 
without  objection  to  the  form  of  action,  was  done  in  the  lower 
'tsourt^  ami  the  rights  of  the  parties,  Dennis  not  bein^  one,  ascer- 
tained and  by  delerinined  as  the  record  stands.  We  will,  therefore, 
t5onsider  the  question  \\hetlier  a  lien  upon  personal  property 
'Secured  by  an  unrecorded  mortgajre,  of  wliich  a  contesting  cred- 
itor of  the  mortgagor  had  no  notice  until  after  his  execution  was 
levied,  can  be  enforced  in  preference  to  that  acquired  by  the 
levy  if  asserted  before  a  sale  by  the  officer.  The  decision  of  that 
question  liepentls  upon  the  construction  of  section  10,  chapter  24, 
Oenpral  Statutes,  as  follows:  "No  deed  of  trust  or  mortgage  con- 
veying a  legal  or  equitable  title  to  real  or  personal  estate  shall  be 
valid  against  a  purchaser  for  a  valuable  consideration  without 
notice  thereof,  or  against  creditors  until  such  deed  shall  be 
acknowletlged  or  proved  according  to  law  and  lodged  for  record." 
If  the  inquiry  whether  by  that  action  creditors  generally  were 
intended  to  be  affected  by  notice  of  sucli  conveyances  and  trans- 
fer of  property  to  debtors  in  the  same  way,  and  to  the  same 
extent,  as  purchasers,  was  an  original  one,  there  would,  looking 
«lone  t^)  the  language  used,  be  some  difficulty  in  reaching  a  satis- 
factory conclusion,  hut  there  is  no  reason  whatever  that  a  creditor, 
whose  debt  has  been  created  prior  to  the  conveyance,  as  was  that 
t)f  appellee  Crow,  and  who  has  been  defrauded  or  injured 
thereby,  should  occupy  a  better  attitude  than  a  purchaser  with 
notice,.'  However,  the*  question  before  us  is  rather  how  the  sec- 
tion has  heretofore  been  construed  and  applied  by  this  court  than 
bo*r  it  should  now  be;  for  as  section  4  of  the  act  of  1820,  M.  & 
B.,  449,  and  section  11,  chapter  24,  Revised  Statutes,  having  the 
'Hame  general  purpose,  but  substantially  the  same  in  piiraseology, 
have  each  been  passed  on  and  construed  from  time  to  time,  it  is 
to  be  presumed  the  statute,  as  it  now  exists,  was  intended  to 
conform  to  such  judicial  construction. 

In  Helm  v.  Logan's  Heirs,  4  Bibb,  78,  decided  in  1815,  it  was 
held  ** that  a  purchaser  under  execution  is  not  affected  by  his 
notice  of  a  mortgage  which  was  not  recorded,  and,  therefore, 
void  as  to  creditors." 

On  the  contrary,  in  Campbell  v.  Mcisby,  LiK  S(»l.  Cases,  :^o8,  a 
majority  of  the  court  decided  that  the  equity  of  the  holder  of  a 
bond  foV  a  conveyance  was  superior  to  the  title  of  a  purchaser 
under  execution  with  notice,  and  also  that  the  equity  of  the  pur- 
chaser by  unrecorded  deed  was  superior  to.  and  would  prevail 
in  a  contest  with,  the  general  creditor  or  a  subsecjuent  purchaser 
under  execution  with  notice.  ^  j 

Digitized  by  VjOOQ IC 


838  BALDWIN,  &C.  V.  CROW,  &C. 

But  in  Graham  v.  Samuel,  1  Dana,  166,  the  principre  deffded  fni 
Helm  V.  Lo^an  was  Hustained,  and  Campbell  v.  Mosby  overruled* 

In  Morton  v.  Roberts,  4  Dana,  258,  however,  where  tlie  contest 
was  between  the  vendee  claiming  under  an  unrecorded  deed  and 
a  creditor  and  purchaser  under  execution,  the  court,  upon  a  full 
review  of  these  cases,  and  comparison  of  them  with  the  English 
decisions  on  the  subject  of  registration  of  deeds,  adopted  the 
opinion  expressed  in  ('ampbell  v.  Mosby.  In  that  ease  it  was 
said  an  unrecorded  dovil  is  evidence  of  a  purchase  for  a  valuable 
consideration,  and,  thereft>re,  of  an  equity  at  least  equal  to  a 
bond  for  title,  and  that  the  only  advantage  a  general  creditor 
may  acquire  under  tlie  statutes  is  the  privilege  of  arming  him- 
self with  the  legal  title,  and  vvitfi  all  the  legal  as  well  as  the  equit- 
abU>  advantages  which  it  may  afford  him  in  a  contest  with  the 
prior  equity,  but  in  all  such  cases  where  the  legal  title  is  acquired^ 
with  notice  of  a  pre-existent  equity  it  will  bo  made  to  yield  to^ 
tlie  prior  equily  in  a  court  of  chancery. 

The  case  of  Righter,  &c.  v.  Forrester,  &c.,  1  Bush,  278,  was 
where  a  mortgage  of  real  estate  was  prior  in  date  to  the  execu- 
tion, but  was  not  recorded  or  lodged  for  record  in  the  county 
where  tlie  land  was  situated  until  after  the  levy  and  shortly  be- 
fore the  sale,  but  the  admission  of  the  deed  to  record 'was 
treateii  as  rcjuivalent  to  notice  to  the  creditor  as  well  ns  pur- 
cliaser  at  the  sale,  and  referring  with  approval  to  the  principle 
decided  in  Morton  v.  liobards,  it  was  held  by  the  court  that 
altiiough^iie  mortgage  was,  before  being  recorde(i,  in  operatiott- 
as  a  legal  conveyance  of  the  title,  it  was  effective  to  Invest  the 
mortgagees  witfi  an  eciuity  in  the  land,  and  between  them  and 
the  purchaser  at  the  execution  sale  the  question  was  one  of  pri- 
ority of  equity,  and  the  i)urchaser  with  notice  actiuired  but  an 
ecjiiital)le  interest,  subject  to  that  of  the  mortgagees. 

In  Low  &  Whitney  v.  Blinco,  \i)  BushTH:^!,  the  cjuestion  involved 
the  construction  of  section  \).  chapter  24,  Revised  Statutes,  the 
same  as  section  8,  chapter  24,  (tcneral  Statutes,  and  is  as  fol- 
lows: **No  deed  conveying  any  title  to  an  interest  in  land  for  a 
longer  time  than  five  years  >«  *  *  siiall  be  good  against  a  pur- 
chaser for  a  valuable  consideration  not  having  had  notice  thereof 
or  any  creditor  unle-^s  the  same  be  acknowledged  by  tlie  party 
who  shall  execute  the  same,  or  be  proved  or  lodged  for  record  iii 
the  proper  oftlce  as  provided  by  law.''  In  that  case  the  deed, 
though  executed  by  the  debtorbefore  the  execution,  was  not  re- 
corded nor  lodged  for  record  until  after  the  levy  on  the  land,  but 
in  the  contest  between  tlie  vendor  and  creditor,  who  was  alse- 
purchTser  at  the  execution  sale,  and  received  a  deed  from  the 
sheriff,  the  Judgment  of  th  >  lower  court  in  favor  of  the  former 
was  attirmed,  and  in  the  opinion  it  was  said  *'that  notice  to  the 
creditor  at  any  time  before  he  may  purchase  affects  his  con- 
science, and  lie  may  b<^  compelled,  in  obedience  to  the  equity 
evidenced  by  the  bond  or  unrecorded  deed,  to  transfer  the  lep^al 
title  to  the  party  against  whom  he  ought  not  in  good  conscience 
to  hold  it." 

The  radical  and  irreconcilable  difference  between  the  two  cases. 
of  H('lm  V.  Login's  Tlelrs,  and  Morton  v.  Robards,  is  that  in  the 
former  it  was  decided  an  unrecorded  conveyance  w^as,  as  to  a 
creditor  of  the  grantor  or  a  mortgagor,  to  be  held  fraudulent  and 
voi(i,  whereas  in  the  latter  the  i)rinciple  was  announced  that 
though  such  an  instrument  did  not  operate  to  pass  the  legal  title 
it  was  evidence  of  an  ecpiity  paramount  to  that  acquired  by  a 
levy  or  sale  with  notice  to  the  creditor  ami  purchaser.  In  every 
case  decided  by  this  court  since  the  opinion  was  rendered  in 
Morton  v,  Robards,  where  the  question  arose,  whether  involving- 
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"the  construction  of  tlie  section  last  quoted  or  the  one  under  con- 
'-Bideration  in  this  case,  thed  ef  nction  taken  in  that  case  between 
the  legal  character  and  effect  of  an  unrecorded  conveyance  and 
the  equity  of  the  holder  thereof  has  been  recognized  and  applied. 
In  Halley  v.  Oldham,  5  K.  M.,  23H,  the  question  was  whether 
»  purchaser  of  land  at  an  execution  sale,  witliout  notice  to  him 
t)r  tlie  creditor  of  a  prior  executory  contract  between  the  debtor 
»nd  another  for  tlie  sale  of  the  same  land,  is  to  lose  his  purchase 
l)y  having  notl<;e  before  he  has  received  a  deed  from  the  sheriff, 
but  after  he  lias  \n\(\  the  money  or  executed  a  l)ond  for  it,  having 
the  force  of  a  judgment,  and  the  ruling  in  that  case  differs  from 
that  in  Morton  v.  Robards  only  in  regard  to  the  time  when  a 
purchaser  ceases  to  l)e  affected  by  notice.  In  tlie  latter  case  it 
was  virtually  decided  that  he  was  liable  to  l)e  so  affected  at  any 
time  before  he  actually  receives  a  deed  conveying  the  title,  while 
Itl  the  other  case  this  languanre  was  rsr»d:  "  In  view  of  the  statute 
the  land  belongs  to  the  person  holding  the  legal  title,  and  is  sub- 
ject to  the  payment  of  bis  debts.  It  is  not  the  statute  but  the 
■court  of  equity  which  withdraws  it  from  this  subjection  to 
nnswer  a  prior  equity,  and  we  decide  that  such  prior  ecpiity,  if 
Icept  secret  until  after  the  execution  sale  is  complete  in  its  prin- 
t»Jpal  objects  of  paying  or  securing  the  judgment,  can  not  be 
brought  forwarfl  wiVb  tbe  effect  of  intercepting  the  purchaser's 
title  or  wresting  it  from  him."  But  it  is  not  intimat(d  in  tliat 
•opinion  that  the  purchaser  would  not  be  affectt»d  by  notice  of  such 
prior  equity  given  before  he  has  paid  the  money  or  received  the 
Judgment.  '  On  the  contrary,  the  power  of  a  court  of  e(|uity  to 
withdraw  property  subject  to  execution  to  answer  a  prior  equity, 
Avhether  evidenced  by  bond  for  title  or  unrecorded  conveyance, 
is  distinctly  recognized  as  not  inconsistent  with  the  general  pur- 
pose of  the  statute.  The  (piestion  involved  in  this  case  did  not 
arise  in  Barney  &  Smith  Mfg.  Co.  v.  Hart,  H  Ky.  Law  Rep.,  223, 
nor  was  it  Intendeti  to  Uien  decide  differenlty  from  the  views 
"here  expressed. 

The  clear  and  necessary  implication  from  tbe  language  of  sec- 
tion 10  is  that  dee(is  of  trust  and  mortgages  of  real  and  personal 
estate,  though  unrecorded,  are  not  void,  but  valid  against  pur- 
chasers at  salv  untler  execution  as  well  as  private  sale  where 
notice  has  been  given,  and  that  being  the  case  it  would  seem  to 
be  the  intention  that  creditors  should  l)e  likewise,  tl)ough  indi- 
rectly, affecte(i  by  notice,  for  their  attempts  to  collect  debts  by 
execution  would  be  generally  abortive  if  notice  to  those  about 
to  purcba.'-p  could  prevent  a  sale;  but  be  that  as  it  may,  by  the 
Mnl^orm  ruling  of  this  court  for  m^iny  years,  creditors  and* pur- 
chasers have,  in  tbat  respect,  been  placed  on  the  same  fooling. 

We  think,  therefore,  the  plaintiffs,  after  giving  notice  to  the 
•defendant,  ('row,  of  their  mortgage  on  the  piano,  had  the  right  to 
arrest  the  sale  under  the  levy,  and  the  judgment  of  the  lower 
<;ourt  dismissing  the  action  is  reversed  and  cause  renmnd(>d  for 
further  proceedings  consistent  with  this  opinion. 


ALEXANDER  S  OD'N,  &c.  v.  AI.EXANM)ER'S  ADM'R,  &c. 

(Filed  February  16,  1K8H.) 

The  perflonal  property  of  on  intestate  fset  apart  by  the  statute  as  exempt 
Troiu  distritmtion  Is  for  the  exclusive  benefit  of  the  widow  where  there  are  no 
InfaDtchildreu  of  the  Intestate  residiOK  with  her.  Infant  children  of  the  Inies* 
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tate  not  residing  with  the  widow  are  not  entitled  to  any  part  of  the  property^ 
thus  set  apart  or  to  any  interest  therein,  although  they  be  the  children  faj  ii 
former  marriage  and  have  no  natural  mother. 

O'Neal,  Jackson  &  Phelps  for  appellants. 

('.  B.  Seymour  for  appellees. 

Appeal  from  Louisville  ('hancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Lucien  Alexander  died  leaving  his  widow  and  a  child  five- 
years  old  by  a  former  wife  surviving;  him.  The  child  lived  with 
Us  grandparents  or  tiie  kindred  of  its  father,  and  when  the  ap- 
praisers were  called  on  to  set  apart  the  property  exempt  from 
distribution  the  question  arose  as  to  the  right  of  the  mother  and 
her  stepchild  in  this  exempted  estate.  The  court  below  gave  to. 
tiie  infant  one-half,  and  of  this  the  w^idow,  who  is  also  an  infant 
by  her  guardian,  complains. 

'The  statute  expressly  provides  tl)at  if  there  is  an  infant  ohikt 
or  cl)ildren,  and  no  mother  surviving,  the  infants  shall  then  bo- 
entitled, but  where  there  Is  a  widow  surviving  or  mother,  whether 
the  natural  or  the  stepmother,  she  is  the  beneficiary,  being  at 
the  lie:id  of  the  household.  Tliis  provision  is  made  that  she  may 
maintain  herself  and  the  children  (infants)  residing  with  her,. 
The  statute  also  provides  that  if  there  are  no  infant  children  tho 
widow  shall  nevertheless  be  entitled  to  this  exempted  property^ 
and  again  expressly  provides  that  "there  shall  not  br  anything. 
set  apiirt  for  the  sui)port  of  infant  children  if  there  be  none  re- 
siding in  the  family  of  the  widow."  It  is  argued  that  as  this  was 
the  stepmother,  and  no  natural  mother  surviving,  that  the  statute 
intended  to  give  tli(»  children  an  interest,  whether  one-half  or  in 
equal  proportions  is  not  stated.  If  tliis  stepmother  had  no  chlK 
dren  residing  with  her,  and  her  husband  had  left  six  children 
instead  of  one,  then  the  stepmother  would  have  received  only 
one-seventh  of  tlie  exempted  propel  ty,  and  the  provisions  of  the- 
statute  for  tlie  maintenance  of  the  widow  disregarded.  It  1& 
said,  however,  that  the  stepmother  is  under  no  obligation  to  sup- 
port the  stepchildren,  and,  therefore,  this  pro  rata  distribution 
should  be  made.  The  i^tatute  has'exeludect  the  infant  children 
not  living  with  tl)e  widow  for  the  reason,  doubtle.ss,  that  they 
are,  as  is  usual  in  such  cases,  supported  by  those  with  whom 
they  live,  and  that  to  make  a  distribution  of  such  a  small  sum  be- 
tween tlie  widow  and  each  child  would  result  in  no  practical 
good.  If  the  construction  placed  on  the  statute  below  is  proper  it 
would  result  that  whenever  an  infant  left  the  homestead  It  would 
be  entitled  to  its  pro  rata  share  of  the  exemption.  It  would 
necessitate  tlie  appointment  of  a  guardian  to  protect  this  intei^ 
est  instead  of  placing  it  in  the  hands  of  the  widow  for  the  pur- 
poses contemplated  by  the  statute. 

The  widow  being  entitled  to  this  fund,  the  Judgment  is  re- 
versed and  cause  remanded,  with  directions  to  enter  such  a  judg^ 
nient  and  for  proceedings  consistent  with  this  opinion. 
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MASTER'S  EX'OR  v.  BRINKER,  &c. 

(Filed  February    16,  1888.) 

1.  Probate  of  wills--JuriRdiction— The  proceedings  of  a  county  court  in 
this  State  in  matters  of  probate  and  adinioistration  are  not  conclusive  as  to 
the  jurisdiction,  which  may  be  called  in  question  by  proper  averments. 

a.  Same— In  such  matters  the  county  court  is  not  a  court  of  special  or  lim- 
ited, but  of  exclusive  and  general,  jurisdiction. 

8.  Same— Presumptions— Where  the  jurisdiction  of  a  court  over  a  matter  is 
exclusive  and  complete  the  action  of  the  court  will  always  be  presumed  to 
be  within  it,  and  the  burden  is  upon  a  party  denying  or  assailing  the  juris- 
diction. 

4.  Same— Burden  of  proof— An  «>xeoutor  who  had  qualified  in  a  county 
court  in  this  State  instituted  this  action  to  recover  a  note  and  mortgage  held 
by  his  testator  from  one  who  claimed  them  under  a  purchase  from  an  ad- 
ministrator of  the  decedent  appointed  and  qualified  in  the  State  of  Louisiana. 
The  defendants  alleged  that  the  domicil  of  the  decedent  was  in  Louisiana 
at  the  time  of  her  death,  and  that  the  Kentucky  court  had  no  jurisdiction  in 
the  matter  of  probate  and  administration. 

Held— That  the  burden  was  upon  the  defendant  Id  show  want  of  jurisdic- 
tion  in  the  Kentucky  court. 

5.  Presumptions- Whenever  there  is  a  presumption  as  to  the  existence  of  a, 
fact,  he  who  asserts  the  contrary  must  prove  it. 

John  S.  Ducker  for  appellant. 

L.  J.  Crawford  and  R.  Hingson  for  appellees. 

Appeal  from  Campbell  Ciiancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  October,  1882,  Elizabeth  Masters,  being  then  a  resident  of 
Campbell  county,  Ky.,  and  the  owner  of  certain  real  estate 
therein,  made  her  will.  She  went  to  her  sister's  in  Lionisiana  in 
October,  1883,  where  she  remained  until  her  death  in  February, 
1884.  After  the  execution  of  the  will,  hut  prior  to  going  to  her 
sister's,  she  sold  the  real  estate  to  a  citizen  of  Campbell  county, 
taking  his  notes  for  the  purchase  money,  and  securing  their  pay- 
ment hy  a  mortgage  lien  upon  the  land  sold.  These  notes  and 
the  mortgage  she  took  with  her  to  Louisiana,  and  they  were  there 
in  her  possession  when  she  died.  The  debtor  lived  in  Campbell 
county,  and  the  property  in  lien  was  there.  The  will  was  pro- 
bated in  the  Campbell  County  Court  on  April  21,  1884,  and  the 
appellant  who  was  nominated  as  executor,  qualified  as  such  in 
said  court  in  October,  18Ht.  and  subsequently  brought  this  action. 

The  facts  are  to  be  gathered  from  the  admissions  of  the  plead- 
ings, as  no  testimony  was  taken  by  either  side.  It  is  averred 
in  the  petition,  among  other  matters,  that  the  testatrix  was, 
when  she  died,  a  resident  of  Campbell  county,  but  temporarily 
in  Louisiana,  and  that  "some  time'in  1884,  in  the  court  of  Louis- 
iana, having  probate  jurisdiction,^^  her  sister,  Anna  Smith,  was 
appointed  and  qualified  as  her  administratrix,  and  thereafter 
she,  as  such  representative,  sold  the  notes  and  mortgage  to  her 
husband  at  public  sale.  All  parties  appear  to  agree  that  when 
the  testatrix  died  she  had  no  property  interests  in  Kentucky 
tinle«.s  the  land  notes  are  to  be  so  considered.  The  appellant  asked 
that  he  be  adjudged  to  be  the  legal  owner  of  them;  that  it  be 
declared  the  Smiths  had  no  right  thereto,  and  that  their  payment 
be  enforced  in  his  favor.  The  answer  of  Smith  and  wife  denies 
that  the  testatrix  died  a  resident  of  Campbell  county.  It  states. 
aflSrmatively  that  her  domicile  was  then  in  Louisiana,  and  that 
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the  Kentucky  court  had,  therefore,  no  jurisdiction  in  the  matter 
of  probate  and  administration.  It  admits  the  appointment  and 
qualification  of  Mrs.  Smitli  as  administratrix  by  the  proper 
liOuisiana  court;  asserts  that  the  will  was  procured  by  undue 
influence,  and  asks  that  it,  as  w<?ll  as  all  the  proceedings  in  the 
Campbell  County  Court,  be  declared  void. 

The  appellant  insists  that  upon  the  pleadings  the  burden  was 
upon  Smith  and  wife  to  show  by  evidence  that  the  domicile  of 
the  testatrix  was,  at  her  death,  in  Louisiana  and  not  in  Ken- 
tucky, V,  hile  they  with  equal  confidence  assert  tliat  the  appel- 
lant was  bnund  to  prove  the  reverse  of  this,  and  that  in  any 
«vent  he  voluntnrily,  by  t!ie  atfirmative  averments  in  bis  peti- 
tion, assumed  the  onus  as  to  the  question,  and  can  not  now  be 
heard  to  say  that  it  was  not  upon  him.  The  lower  court  was  of 
the  opinion  that  the  burden  rested  upon  appellant,  and,  there- 
fore, dismiss(»d  his  action. 

Tlie  validity  of  the  will  can  not,  under  our  law,  be  questioned 
in  tills  manner,  nor  can  the  proceedings  in  the  Campbell  County 
Court  be  assailed  collaterally  save  upon  the  grouncf  of  want  of 
jurisdiction.  Both  sides  agree  in  argument  that  this  is  the  law. 
If  a  court  has  no  jurisdiction  tlien  its  judgment  is  void  and  it 
may  be  assailed  collaterally.  (Fre^anan  on  Judgments,  116,  117, 
12<),  121.) 

As  the  petition  meroly  avers  that  the  Louisiana  appointment 
was  made  in  ISSl  without  stating  ttie  precise  date  it  must,  under 
the  rule  that  tlie  prosumption  is  agninst  the  pleader,  bo  taken  as 
having  been  made  prior  to  the  Kentucky  county  court  proceed- 
ings, but  this  can  make  no  difference  if,  under  the  pleadings,  the 
burden  rested  upon  tlie  appellees  to  simw  by  evidence  that  they 
were  coram  non  judice.  If.  in  point  of  fact,  the  absence  of  the 
testatrix  was  temporary,  and  her  domicile  at  the  time  of  her 
death  in  Kentucky,  then  beyond  question  its  court  had  jurisdic- 
tion. 

It  has  been  said  in  genearl  terms  in  some  of  the  cases  hereto- 
fore in  this  court  that  the  judgment  of  a  county  court  protiating 
a  will  can  not  be  collaterally  questioed,  but  Uiis  of  course  is 
where  the  court  has  jurisdiction.  The  case  now  in  hand  turns 
altogether  on  the  pleadings. 

Whenever  there;  is  a  presumption  as  to  the  existence  of  a  fact 
he  who  asserts  the  contrary  must  prove  it. 

The  proceedings  of  a  county  court  in  this  State  in  matters  of 
probate  and  administration  are  not  conclusive  as  to  the  jurisdic- 
tion. It  may  be  called  in  question  by  proper  averments,  but  in 
such  matters  it  is  not  a  court  of  special  or  limited  but  of  exclus- 
ive and  general  jurisdiction.  It  is  unlike  a  case  where  the 
existence  of  jurisdiction  depends  upon  the  existence  of  certain 
facts.  In  such  a  case  they  must  appear  to  confer  it.  Where, 
however,  the  jurisdiction  over  a  matter  is  exclusive  and  com- 
plete the  action  of  the  court  will  always  be  presumed  to  be 
within  it,  and  a  party  denying  or  assailing  it  must  show  the 
want  of  jurisdiction.  This  is  the  common  law  rule,  and  it  has 
frequently  been  announced  by  this  court.  (Abbott's  Trial  Evi- 
dence, pages  5«  and  67;  Fletcher's  Adm"r  v.  Wies,  &c.,  7  Dana, 
:S46;  Jacob's  Adm'r  V.  Railroad,  10  Bush,  263.)  In  this  instance 
the  burden  was  upon  the  aj)pellees  to  show  that  the  county  court 
had  trauvscended  its  authority,  and  this  existence  of  the  presump- 
tion that  it  had  not  was  not  destroyed  by  the  fact  that  the 
pleader,  in  whose  favor  it  existed,  stated  affirmatively  jurisdic- 
tional facts  which  were  denied. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings in  conformity  to  this. opinion. 


Digitized  by  VjOOQ IC 


bussey's  adm'r,  &c.  v.  gross.  843 

BUSSEY'S  ADM'R,  &c.  v.  GROSS. 

(Filed  February  16,  1888— Not  to  be  reported.) 

Conveyances— Grantor's  want  of  mental  capacity— B.,  at  the  app  of  eighty 
^eare,  married  a  widow  with  four  children— two  sons  and  two  daughters. 
He  had  nine  children  by  a  former  niurriafre,  hut  at  the  time  of  his  second 
marriatre  only  two  of  them  were  livinfr;  those  who  had  died,  however,  had 
left  children  surviving  them.  After  B.'s  second  marriage  his  wife  and  three 
of  her  children  lived  with  him  upon  his  farm,  the  other  child,  one  of  the 
«ons,  living  in  a  tenement  house  on  the  same  farm.  None  of  B.'s  own  chil- 
dren or  grandchildren  lived  with  him.  Two  years aft<er  this  second  marriage 
B.  executed  a  conveyance  of  his  farm  and  everything  upon  it,  which  consti- 
tuted all  his  estate  except  some  money,  to  his  two  stepsons  in  consideration 
that  they  would  take  care  of  hint  and  their  njother  and  their  two  slstera  for 
life.  Ten  years  after  the  execution  of  tliis  conveyance  the  grantor  died,  and 
his  administrators  and  his  nvo  sons  ii'stir.uted  this  action  to  cancel  the  con- 
veyance on  the  ground  ihat.  the  t"anior  had  not  mental  capacity  sufficient 
to  execute  such  an  iTistruimmt.  Neither  the  grant{>r's  children  nor  granrt- 
tjhildren  had  ever  done  an>  ihina  to  estrange  him  fnmi  them,  and  all  were 
poor  and  needy.  Held— That  while  the  testimony  is  conflicting  as  to  the 
grantor's  mental  capacity,  yet,  when  talcen  in  conrection  with  liis  ndvancfd 
Age  and  the  uunsual  disposition  mnde  by  him  of  his  estate,  it  is  snfTicient  to 
Authori/e  the  chancellor  to  conclude  that  he  had  not  sutTicient  mind  to  exe- 
t3Ute  the  died. 

Hargis  &  East  in  and  J.  W.  Piriy  for  appellants. 

H.  P.  Moiitj;nniery,  J.  W.  (»r(ene  and  Win.  LindsHV  for  ap- 
pellees. 

Appeal  from  Owen  Circuit  Court.    . 

Opinion  of  the  court  by  Chief  .Justice  Pryor. 

William  Bussey,  at  the  ajre  of  eijihty  years,  married  Susa« 
Gross,  who  was,  at  the  time  of  the  marriage,  a  widow  with  four 
children— two  sons  and  two  daughers— by  a  former  marriage. 
Bussey  had  nine  children  by  his  flr.st  marriage,  hut  only  two  of 
those  children  were  living  at  his  second  marriage,  and  those  of 
his  children  who  were  dead  left  childreii  surviving  them.  His 
second  wife  owned,  at  her  marriage,  some  personal  property  of 
but  little  value,  all  of  which  she  transferred  to  her  children  by 
consent  of  her  husband.  Bussey  was  the  owner  of  a  small  farm 
worth  about  $8,000,  and  had  upon  it  stock  and  farming  utensils, 
such  as  was  necessary  for  its  cultivation,  and  seems  also  to  have 
!iad  money  on  hand,  the  amount  of  which  is  left  uncertain  from 
the  testimony.  After  the  marriage*,  which  took  place  in  the 
year  1870,  his  wife  and  her  cliildren  went  upon  the  farm  of 
Bussey,  and  there  her  children  lived  as  members  of  his  family 
for  several  years.  One  of  her  sons  had  married  and  lived  in  a 
small  tenement  house  on  tiie  farm,  and  the  others  lived  with 
their  stepfather.  They  owned  no  estate  and,  so  far  as  appears 
from  this  record,  were  content  to  live  with  their  mother  and 
enjoy  with  her  the  use  and  profits  of  Bussey 's  estate.  His  two 
sons' lived  in  distant  States,  and  his  grandchildren,  or  some  of 
them,  lived  in  the  same  county  with  him  and  perhaps  in  the 
sam-^  neighborhood.  He  had  given  to  liis  two  sons  some  prop- 
erty, but  had  made  no  gifts  to  liis  other  children  or  to  his  grand- 
children. They  were  all  poor  and  needy,  and  had  never,  by  any 
act  of  theirs,  caused  their  aged  parent  to  forget  that  they  were 
his  offspring  and  the  principal  objects  of  his  bounty.  In  the 
year  1872  this   old   man    executed    to   his   two  stepsons  a  convey- 
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»nce  of  his  farm  and  everything  upon  it,  in  consideration  that 
they  would  take  care  of  him  and  his  wife  (their  mother)  for  life, 
and  also  their  two  sisters.  Tn  the  year  1882  he  died,  and  his 
children  and  the  administrator  instituted  the  present  action  to 
cancel  the  conveyance  and  restore  the  property  to  those  entitled 
to  inherit  from  him. 

The  conveyance  is  assailed  for  the  want  of  mental  capacity  on 
the  part  of  the  grantor  to  execute  such  an  instrument.  Much 
testimony  was  introduced  hy  hoth  parties  upon  this  issue,  and 
so  conflicting  in  its  character  as  would  leave  the  mind  in  doubt, 
but  for  the  advanced  age  of  the  grantor  and  the  unnatural  dispo- 
sition made  by  liim  of  his  estate.  The  second  wife  of  the  grantor 
and  her  children  lived  upon  the  farm  with  him  until  his  dpath, 
and  treated  him  doubtless  with  the  greatest  kindness  in  the  dis- 
charge of  their  undertaking.  The  deed  was  prepared  by  an 
attorney  who  testifies  as  to  the  capacity  of  the  grantor  to  execute 
the  deed,  and  in  this  he  is  sustained  by  many  witnesses  who  tes- 
tify as  to  their  business  transactions  with  him  and  were  fully 
satisfied,  at  the  date  of  the  deed,  he  had  mind  enough  to  execute 
it.  On  the  other  hand  there  is  much  testimony  sliowing  a  want 
of  capacity,  n(>t  only  by  those  interested  in  the  result  of  the  liti- 
gation, hut  by  friends  and  neighbors,  wliose  statements,  if  true, 
establish  beyond  controversy  that  he  was  in  no  mental  condi- 
tion, from  the  date  of  his  marriage  to  the  execution  of  this  deed, 
to  make  a  rational  disposition  of  his  estate.  On  the  day  the  deed 
was  written  the  wife  and  the  two  sons  accompanied  the  old  man 
to  the  residence  of  the  attorney  and  had  the  deed  written.  The 
grantor  impressed  him  with  the  belief  that  he  was  competent  to 
make  the  deed,  and  the  attorney  having  known  him  for  years,  in 
addition  to  the  impression  made  upon  him  at  the  time,  prepared 
the  writing  as  directed.  That  he  was  honest  in  his  conviction, 
as  well  as  the  other  witnesses  who  testify  on  the  subject,  we  are 
not  disposed  to  question,  nevertheless  their  statements  are  not  so 
convincing  in  their  character  as  sliould  have  led  the  chancellor 
to  believe  that  the  grantor  had  a  will  of  his  own  or  the  capacity 
to  comprehend  the  character  of  the  contract  he  was  making,  and 
its  effect  as  to  those  who  should  have  been  the  object  of  hia 
bounty. 

The  facts  of  this  record  undisguised  show  that  this  grantor, 
instead  of  being  provided  for  by  the  two  stepsons,  had  furnished 
them  with  a  home,  upon  which  they  lived  comfortably  from  the 
date  of  their  mother's  marriage  in  1870  until  the  death  of  their 
stepfather  in  the  year  1882.  That  the  grantor  was  mentally 
incompetent  to  dispose  of  his  estate  or  to  enter  into  such  a  con- 
tract, we  think  is  manifest.  He  was  not  only  childish  but, 
according  to  the  testimony  tor  the  appellants,  was  almost  an 
imbecile.  His  memory  was  treacherous,  failing  to  recognize  at 
times  his  most  intimate  friends,  and  doubtless  had  forgotten  hia 
own  oflfsprings  or  that  they  had  claims  upon  his  bounty.  He  had 
raised  a  large  family  on  this  farm  and  from  its  products  had 
accumulated  some  money.  It  would  have  been  a  bargain  for  one 
without  a  home  to  have  agreed  to  support  the  grantor  and  his 
wife  for  the  rent  of  the  place  during  their  lives.  Instead,  how- 
ever, of  such  a  contract  the  two  sons,  one  with  a  family,  luider- 
take  to  support  the  grantor  and  his  wife,  the  two  grantes,  and 
the  family  of  the  one,  and  also  the  two  sisters,  and  in  considera- 
tion of  ihls  obligation  an  absolute  title  is  vested  in  these  gran- 
tees to  all  of  the  gran  tor  ^s  estate. 

The  natural  obligation   to  provide   for  his  own  children  and 
their  offnpirng,  when   their  pecuniary  condition  was  such  as  re-t 
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blood,  and  who  had  no  claims  whatever  upon  him.  Such  an  act 
on  the  part  of  the  grantor  is  inconsistent  with  reason,  and  evi- 
dences the  fact  that  his  mental  faculties  were  gone  and  the 
wreck  of  the  man  left  so  as  the  exercise  of  his  liberality  was  the 
offspring  of  an  imhecile  and  not  that  of  one  independent  in 
thouglit  and  action. 

His  mental  and  physical  energies  had  yielded  to  the  ravages 
of  time,  and  while  many  regarded  him  as  of  sound  mind  it  is 
evident  that  he  was  in  no  condition  to  bargain  away  his  estate. 
The  prime  consideration  was  the  support  of  those  who  had  na 
claim  upon  him,  and  the  act  itself  contrary  to  the  dictates  of 
natuarl  affection.  That  he  was  simply  an  imbecile  is  shown  from 
many  instances  detailed  by  those  who  knew  him.  The  nicrht  of 
the  day  on  which  he  was  married  he  retired  to  bed  with  his 
pantaloons  on.  He  did  not  recognize  even  his  own  children; 
would  go  to  feed  his  stock  with  an  empty  basket,  forgetting  to^ 
fill  It  with  corn;  would  work  in  his  field  at  midnight,  and  die* 
many  acts  that  were  inconsistent  with  a  disposing  mind,  and 
that'leaves  but  little  doubt,  when  considering  his  advanced  age> 
the  character  of  the  contract,  and  the  beneficiaries  under  it» 
that  at  the  date  of  the  execution  he  was  incompetent  to  make  it. 
The  appellants  have  liad  possession  of  this  land  for  several  years 
since  the  death  of  tlie  grantor.  They  enjoyed  \t-\  use  from'  1872 
until  his  death  in  1882.  This  will  fully  compensi.tn  them  for  the 
services  rendered  and  money  expended.  The  stock  on  the  place 
has  long  since  perislied,  and  no  proof  appears  by  which  these 
appellees  should  be  chargd  with  any  money  received  from  the 
grantor. 

As  a  settlement  of  the  ccmtroversy,  the  testimony  being  all  in; 
the  court  below,  on  the  return  of  the  case,  will  enter  a  judgment 
cancelling  the  conveyance  to  Riley  and  Jesse  Gross,  and  allot  ta 
the  widow  her  dower,  and  will  charge  Riley  and  Jesse  Gross 
with  the  rents,  less  the  value  of  the  dower,  from  the  institutior^ 
of  this  action.  The  only  reference  should  be  to  ascertain  the 
value  of  tliese  rents.  All  things  else  should  be  regarded  as  set* 
tied.  The  claim  of  the  administrator  for  the  money  and  personal 
property  or  its  value  to  be  dismissed.  The  appellees  will  pay 
the  costs. 


BANK  OF  LOUISVILLE  v.  BATMEISTER,  &e. 

(Filed  February  18,  1888.) 

Mortgages— Options— Fixtures— V.  leased  to  S.  a  vacant  oit.y  lot  for  a  term, 
of  live  years  for  an  af^reed  rent,  tbo  contrnot  providing  that  8.  should  enot  a^ 
bouse  npon  the  lot.  and  should  have  the  option  to  purchase  the  leased  preiii- 
ises  at  any  time  with!n  fire  years  for  a  nam*  d  sum,  to  be  paid  in  easn.  S. 
contracted  with  B.  for  the  erection  of  a  house  upon  the  lot,  O.  airreiing  to. 
beooiue  surety  for  S.  for  the  price  to  kie  paid  for  the  erection  of  the  house^ 
upon  condition  that  S.  would  indemnify  him.  For  that  purpose  S.  exicutp^ 
to  O.  a  morr.(raffe  upon  the  lease,  and  any  buildings  which  might  be  placed 
on  the  premises,  "tOfsether'\vith  ther  option  tu  ^purchase  said  hased  prem- 
ises/' V.  united  in  this  mortgage  for  the  sole  purpose,  as  was  recited,  ''of' 
signifylnfT  her  assent  to  the  transfer  of  the  said  lease  and  option.''  The>> 
bouse  havin^t  been  erected  upon  the  lor,  V.  conveyed  the  lot  to  S.  for  tbB. 
price  mentioned  in  the  contract,  but  they  so  modified  the  original  agree- 
ment that  only  a  part  of  the  pui chase  price  was  paid,  a  lien  bein^r  relnlrecV 
for  the  residue.  Thereafter  S.  mortgafred  the  lot,  the  house  belnw  then  on  it^ 
to  appellant.  Subsequently  he  exeout«*c1  to  B.  a  mortfraire  on  the  lot.  *'witU 
all  tbe  rents,  issues  and  profits  thereof."    This  action  was  instituted  by  B^ 
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to  enforce  his  mortgage  Hen.  The  other  parties  holding  liens,  being  made 
^efenJants,  asserted  their  liens,  and  tlie  court  rendered  judgment,  fixing  the 
priority  of  liens  and  direoting  the  proceeds  of  sale  to  f-e  applied  accordingly. 
Appellant  contends  that  the  judgment  ought  to  be  reversed  to  the  extent 
that  it  gives  O.  priority.     Held— 

1.  Every  kind  of  interest  in  real  estate  that  is  subject  to  sale  and  assign- 
ment may  be  niortgas:«Hl. 

2.  A  contract  for  an  option  to  purchnFe  real  estate  at  an  agreed  price 
within  a  specified  period,  wlien  based  upon  a  sufficient  consideration,  is  en- 
forcible,  and  such  an  option  may  be  sold  or  assigned,  and,  therefore,  may 
be  mortgrtged. 

3.  ThH  owner  of  unproductive  reil  estate  may,  as  pnrt  of  a  contract  of 
lease,  and  in  consideration  of  rent  to  he  paid  by  his  lessee,  or  expense  to  lie 
incurred  in  making  it  i)roductive.  as  seems  to'l>e  in  this  case,  bind  himself 
to  sell  it  within  a  prescribed  period,  at  a  stipulated  price,  at  the  option  of 
the  lessee. 

4.  But  v.,  the  only  person  ever  having  any  right  to  deny  the  validity  of 
that  part  of  the  contract,  is  now  estopped  to  do  so,  having  unit*»d  in  the 
morrgasre,  and  thus  induced  O.  to  become  the  surety  of  S.  upon  the  faith  of 
her  agreement  to  convey  the  lot  to  S.  Moreover,  the  question  of  her  obliga- 
tion to  convey  was  closed  by  her  actually  malcing  a  deed  to  S.  bef i  re  he  exe- 
cuted the  mortgage  to  ap])ellant. 

5.  The  morfgage  to  O.  operated  upon  and  aifectt»d  the  fr«»ebold  after  it  was 
acquired  by  S.,  and  his  lien  was  subordinate  only  to  that  of  V.,  the  vendor. 

6.  Tiwre  was  an  implied  agreement  by  S.  to  make  his  ownership  of  the 
lot  complete  by  ])aying  the  i)urchasH  price  in  full,  but,  indei)endent  of  this, 
O.  wns  entitled  to  whatever  S.  did  ray.  as  upon  the  discharge  of  a  prior  in- 
cumbrance, the  mortgage  interest  has  the  full  bem^flt  of  the  dischflrgn  . 

7.  Fixtures — The  house  upon  the  lot  was  properly  adjudged  subject  to  O.'s 
inortg:rtge,  it.  lieing  evident,  under  all  t.he  circumstances,  that  it  was  intended 
by  S.  to  be  attached  as  a  pi'rmanent  improvement  of  the  estate  which  he 
subsequently  purchased.  Fixtuivs  attached  to  the  realty  after  the  ex*»cutlon 
of  a  mortgrage  upon  it  become  a  part  of  the  mortgage  security  if  they  are 
att^iched  for  the  permanent  improvement  of  the  estate,  and  not  for  a  tem- 
porary purpose,  or  if  they  are  such  as  are  regarded  as  permanent  in  their 
nature,  or  if  they  are  so  fastened  or  attached  to  the  realty  as  that  the  re- 
moval of  them  will  be  an  injury  to  it. 

8.  B.  was  properly  adjudged  to  have  a  first  lien  upon  the  rents,  as  neither 
«f  the  other  mortgages  created  a  lien  upon  anything  except  the  property 
mortgaged. 

Helm  &  BrucLs  H.  R.  Pliillip.s  and  Wm.  Lindsay  for  appellant, 

Miiir  &  Heynian  and  Dodd  <fe  Orubbs  for  appellees. 

Appeal  from  lionisville  Chancery  Court. 

Opinion  of  the  court  l)y  Judge  Lewis. 

September  14,  1883,  by  wrilten  contract  between  them,  Mrs.  V. 
H.  Bullitt  leased  to  George  Spalding,  for  the  term  of  five  ye»rs» 
for  an  agreed  rent,  a  lot  of  land  situated  in  the  city  of  Louisville, 
which  contract  contained  a  provision,  tlie  principal  subject  of 
controversy,  and  hereafter  mentioned.  September  22,  1883, 
Spalding  made  a  contract  with  appellee  Baumeister  for  the  erec- 
tion upon  the  lot  of  a  warehouse,  for  w  hich  he  was  to  pay  $5,700 
In  ten  semi-annual  installments,  appellee  Olds  agreeing  to  be- 
xjome  surety  therefor  upon  condition  Spalding  would  indemnify 
4iim  against  loss,  and  October  1,  188.3,  a  mortgage  was  executed 
for  that  purpose,  Mrs.  Bullitt  being  a  party  thereto.  In  that 
Mortgage  is  the  following  recital: 

** Whereas,  by  lease  dated  14th  day  of  September,  188H,  Mr.«. 
Bullitt  leased  to  Spalding  a  tract  of  ground  (describing  it),  said 
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lease  giving  to  said  Spalding  tlie  option  to  purchase  the  leased 
premises  at  any  time  witliin  five  years  for  the  sum  of  $6,C00,  ta. 
be  paid  cash  in  hand,  to  which  lease  reference  is  made  for  greater 
certainty,  the  same  having  been  duly  lodged  for  record  in  the 
Jefferson  County  Court  clerk's  office."  Following  the  further 
recital  that  Olds  had  become  surety  in  the  notes  to  Baumiester 
in  this  clause:  *'Now,  in  consideration  of  ihe  premises,  the  said 
Spalding  does  hereby  sell,  assign  and  transfer  to  said  Henry  G. 
Olds  the  said  lease,  together  with  all  right,  title  and  interest  of 
said  Spalding  in  and  to  said  lease,  and  the  premises  therein  de- 
scribed, and  any  improvement  or  building  which  may  he  placed, 
upon  said  premises,  together  with  the  option  to  puVcliase  said* 
leased  premises.'"  On" the  part  of  Mrs.  Bullitt  is  the  following 
agreement  and  reservation:  "The  said  Virginia  H.  Bullitt  unites, 
herein  for  the  sole  purpose  of  signifying  her  assent  to  the  trans- 
fer of  the  said  lease  and  option.  It  is  distinctly  agreed  and  un- 
derstood that  Spalding  does  not,  by  reason  of  this  ai-signment, 
cease  to  be  responsible  to  the  fullest  extent  to  Mrs.  Bullitt  for 
the  fulfillment  of  said  contract  of  lease  between  them.'' 

October  6,  1884,  Baumister  having  in  the  meantime  erected  the 
warehouse  in  compliance  of  his  contract,  Mrs.  Bullitt  conveyed 
the  lot  to  Spalding  for  the  price  mentiont-d.  but  they  so  modified 
the  original  agreement  that  instead  of  the  entire  purchase  money 
only  $1,(U)0  of  it  was  then  paid,  a  lien  being  retained  in  the  deed 
for  the  residue,  made  payable  September  14,  1888,  the  day  when 
the  lease  would  have  ended.  January  26,  1885,  Spalding  mortgagee! 
the  lot,  the  warehouse  being  then  on  it,  to  appellant,  the  Bank 
of  Louisville,  to  secure  certain  debis  he  owed  it.  and  June  18, 
1885,  he  executed  a  mortgage  on  the  lot  "with  all  the  rents,  issues 
and  profits  thereof,"  to  secure  payment  of  a  note  of  that  date 
for  $3,r)iX),  and  in  that  mortgage  "it  was  agreed  that  if  said  note 
shall  not  be  paid  at  its  maturity  then  saiil  second  party  may 
immediately  enter  upon  and  take  possession  of  said  real  estate, 
and  cfollect  the  rents  and  apply  the  same  to  the  satisfaction  of 
the  debt." 

This  action  was  institued  June  16,  1886,  by  Baumeister,  Spald- 
ing, Mrs.  Bullitt,  Olds  and  the  Bank  of  Louisville  being  defend- 
ants, and  in  his  petition  prayed  judgment  for  his  debt  and  appli- 
cation of  proceeds  of  sale  of  the  lot,  and  rents  accrued  and  accru- 
ing during  the  pendency  of  the  action  to  satisfy  it.  The  defend- 
ants, creditor:-,  of  Spalding,  respectively  asked  judgment  for 
their  debts  and  enforcement  of  their  liens,  and  Spalding  having 
consented  that  each  of  the  debts  against  him  might  be  treated 
as  due,  personal  iudgments  tlierefor  were  rondered,  and  the 
priority  of  liens  fixed  and  proceeds  of  the  sale  directed  to  be 
applied  in  the  following  order:  First,  to  Mrs.  Bullitt  for  the  bal- 
ance of  purchase  monev  unpaid;  second,  to  Baumeister  &  Olds 
to  the  extent  of  the  judgment  of  the  former  against  the  latter; 
third,  to  the  Bank  of  Louisville,  ])alance  unpaid  of  its  mortgage 
debts;  fourth,  to  Baumeister  his  debt  secured  by  the  mortgage 
of  June  13,  1885.  It  was  further  adjudged  that  Baumeister  had 
a  prior  lien  for  the  rents  secured  by  the  mortgage  last  named. 
From  that  judgment,  except  as  it  atfects  Mrs.  Bullitt,  the  Bank 
of  Louisville  appeals. 

It  is  contended  in  argument  that  the  judgment  ought  to  be  re- 
versed to  the  extent  it  gives  Olds  priority  in  the  proceeds  of  sale 
for  the  reasons:  First,  that  the  option  of  Spalding  to  purchase 
was  not  a  subject  of  mortgage  because  no  interest  in  the  lot, 
legal  or  equitable,  existed  in  virtue  of  it;  second,  that  the  mort- 
gage did  not  in  any  event   operate    upon    or   affect   the  freehold; 
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third,  that  it   was  void   as   to   i  in  pro  vein  en  ts   subsequently   put 
upon  the  lot. 

By  section  6,  chapter  68,  (Jeneral  Statutes,  jt  is  provided  that 
•*any  interest  in  or  claim  to  real  estate  may  he  disposed  of  by  deed 
or  will  in  writing,"  and  that  the  right  to  dispose  of  such  interest 
or  claim  was  intended  to  Include  the  right  to  mortgage  as  well  as 
to  sell  absolutely  is  unquestionable.  For  it  is  well  settled  that 
■«very  kind  of  interest  in  real  estate  may  be  mortgaged  if  it  be 
subject  to  sale  and  assignment.   (Jones  on  Mortgages,  section  136.) 

The  simple  inquiry  then  is  whether  the  option  to  purchase  the 
lot  at  the  agreed  price  within  the  specified  period  was  such  an 
interest  in  or  claim  to  the  lot  as  could  be  sold  or  assigned  by 
Hpalding,  and  tlie  answer  to  it  depends  upon  whether  the  con- 
tract or  the  option  was  or  not  enforcible. 

It  is  true  as  argued  "a  contract  must  be  mutual,  and  one  party 
-cannot  be  bound  without  the  other, "  but  that  does  not  mean 
that  any  one  or  more  acts  to  be  done  by  one  of  the  parties  must 
necessarily  be  simultaneous  with  tlie  consideration  paid  or 
agreed  to  be  paid  by  the  other.  The  conveyance  of  the  lot  upon 
demand  and  tender  of  the  agreed  price  by  Spalding  was  obliga- 
tory on  Mrs.  Bullitt,  if  at  all,  because  it  was  part  of  the  contract 
x)f  lease  which,  being  founded  upon  a  valuable  consideration,  was 
valid  and  enforcible  as  an  entirety,  a  naked  agreement  on  her 
part  to  convey  the  lot  for  the  stipulated  price  at  the  option  of 
Spalding  witliout  any  value  received  or  to  be  received  by  her  or 
expense  to  be  incurred  orloss  sustained  by  him  on  the  faith  of  it 
would  not  have  been  binding,  but  if  Spalding  agreed  to  lease 
and  pay  rent  for  the  vacant  lot  and  incur  the  expense  of  putting 
»  warehouse  upon  it  in  order  to  make  it  remunerative  upon  the 
faith  of  her  agreement,  he  should  liave  the  option  to  purchase  at 
»ny  time  during  the  term  of  his  lease,  she  was,  it  seems  to  us, 
unquestionably  bound. 

It  is  not  unusual  or  unfair,  on  the  contrary  often  of  advantage, 
to  both  buyer  and  seller  of  merchandise  and  farm  products,  to  give 
to  the  one'  the  option  to  receive,  or  to  the  other  to  deliver  at  an 
agreed  price  a  greater  quantity  or  number  than  is  or  perhaps  can 
be  conveniently  specified  and  fixed  at  the  time  of  the  contract. 
^ 'Sales  (HI  triar'  or  "approval"  and  *'sale  and  return"  are  terms 
of  common  use  in  tlie  transfer  of  personal  property,  and  indicate 
transactions  that  apparently  lack  mutuality,  but  they  are  not 
necessarily  without  consideration  or  disadvantage  to  either  buyer 
or  seller. 

We  perceive  no  reason  why  tlie  owner  of  unproductive  real 
■estate  may  not,  as  part  of  a  contract  of  lease,  and  in  considera- 
tion of  rent  to  be  paid  l)y  his  lessee  or  expense  to  be  incurred  in 
making  it  productive,  as  seems  to  be  this  case,  bind  himself  to 
T5ell  it  within  a  prescribed  period  at  a  stipulatd  price  at  the 
option  of  the  lessee,  but  it  is  useless  to  argue  this  question  fur- 
ther, for  Mrs.  Bullitt,  tlie  only  person  having  any  right  to  deny 
the  validity  of  that  part  of  tlie  contract,  irrevocably  bound  her- 
self to  convey  the  lot  to  Spalding  upon  the  agreed  terms  by  mak- 
ing herself  a'party  to  the  mortgage  and  "signifying  her  assent 
to  the  transfer  of  said  lease  and  option."  Having  thus  by  her 
own  voluntary  act  caused  Olds  to  become  the  surety  of  Spalding 
in  the  note  given  to  Baumeister  for  erecting  the  warehouse  upon 
the  faith  she  would  convey  the  lot  upon  payment  of  the  price  by 
Hpalding,  she  was  thereafter  estopped  to  deny  being  bound  by 
the  contract  to  do  so.  Moreover,  the  question  of  her  obligation 
to  convey,  if  it  had  been  an  open  one,  was  closed  by  her  actually 
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making  a  deed  for  the  lot  to  Spalding  before  it  was  mortgaged 
by  him  to  the  bank  of  Louisville.  It  is  true  that  instead  of  pay- 
ing the  whole  of  the  purchase  money  wlien  the  deed  was  macfe  in 
accordance  with  the  original  contract  he  paid  only  $1,00()  thereof, 
which  was  accepted  by  her,  but  that  change,  made,  as  he  alleges, 
without  his  consent,  did  not  in  any  way  impair  the  rights  of 
Olds  as  mortgagee,  for  although  his  security  became  of  less  value 
than  if  the  lot  had  been  fully  paid  for,  leaving  no  encumbrance 
on  it  for  unpaid  purchase  money,  he  could,  as  was  done,  waive 
his  right  to  insist  upon  a  literal  compliance  with  tlie  first  con- 
tract and  still  retain  his  mortgage  lien  upon  whatever  interest 
Spalding  acquired  under  the  deed,  and  that  interest  is  precisely 
the  same  as  if  the  lot  had  been  conveyed  to  him  in  pursuance  of 
a  title  bond.  For  the  contract,  even  before  it  was  supplemented 
by  the  moitgage,  bound  Mrs.  Bullitt  as  effectually  to  convey  the 
lot  with  a  good  title,  upon  the  terms  specified  in  it,  as  she  would 
have  been  by  a  covenant  to  convey  executed  in  due  form.  We 
are,  therefore,  unable  to  see  upon  what  ground  it  can  be  con- 
tended the  mortgage  to  Olds  did  not  operate  upon  and  affect  the 
freehold  after  it  was  acquired  l)y  Spalding.  The  subject  of  the 
mortgage  was  the  interest  of  Spalding  in  the  lot  secured  by  his 
contract  with  Mrs.  Bullitt,  and  that  interest  he  impliedly,  if  not 
in  the  express  terms  of  the  mortgage,  agreed  to  make  equivalent 
to  a  complete  ownership  of  the  lot  by  paying  the  purchase  price 
in  full,  but  independent  of  an  agreement  Olds  was  entitled  to  the 
benefit  of  whatever  he  did  pay,  for  upon  the  discharge  of  a  prior 
encumbrance,  whether  it  be  a  mortgage  or  vendor's  lien,  the 
mortgage  interest  has  the  full  benefit  of  the  discharge.  (Jones  on 
Mortgages,  sections  188  and  189.) 

We  think  whatever  was  the  extent  and  value  of  Spalding's 
interest  in  the  lot  the  lien  of  Olds  thereon  was  subordinate  only 
to  that  of  Mrs.  Bullitt. 

The  rule  by  which  to  determine  whether  the  warehouse  is  to 
be  regarded  embraced  by  the  mortgage  of  Olds  is  '*that  fixtures 
attached  to  the  realty  after  the  execution  of  a  mortgage  of  it 
becomes  a  part  of  the  mortgage  security  if  they  are  attached  for 
the  permanent  improvement  of  the  estate  and  not  for  a  tempor- 
ary purpose,  or  if  they  are  such  as  are  regarded  as  permanent  in 
their  nature,  or  if  they  are  so  fastened  or  attached  to  the  realty 
as  that  the  removal  of  them  would  be  an  injury  to  it,"  although 
Spalding,  at  the  time  he  commenced  the  erection  of  the  ware- 
house, was  not  the  owner  of  the  lot  nor  had  in  fact  openly  made 
his  election  to  purchase  it,  yet,  considering  the  character  and 
cost  of  the  building,  the  option  to  purchase  the  lot  which  he  had 
secured  by  his  contract  with  Mrs.  Bullitt,  and  the  special  men- 
tion of  tlie  warehouse  in  the  mortgage  to  Olds,  it  is  evident  it 
was  intended  by  him  to  be  attached  as  a  permanent  improve- 
ment of  the  estate  which  he  subsequently  purchased,  and  as  the 
liability  of  Olds  was  incurred  to  enable  him  to  erect  the  build- 
ing, and  upon  the  faith  it,  as  part  of  the  realty,  would  constitute 
a  security  against  loss,  we  think  it  is  properly  adjudged  subject 
to  his  mortgage. 

Though  excepted  to  at  the  time,  counsel  do  not  in  argument 
insist  upcm  a  reversal  upon  the  ground  Baumeister  was  adjudged 
to  have  a  prior  lien  upon  the  rents,  nor  do  we  think  there  was 
error  on  that  account,  for  neither  of  the  other  mortgages  in  terms 
operated  upon  or  related  to  the  rents,  as  was  the  case  of  the 
mortgage  to  Baumeister,  and  consequently  neither  of  them  cre- 
ated a  lien  upon  anything  besides  the  property  mortgaged. 

The  judgment  is  affltmed. 
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TENNELLY  v.  TENNELLY. 

(Filed  February  25,  1888— Not  to  be  reported.) 

1.  Contracts— Fraud— A  contract  made  by  a  widow  with  her  Bt'Opchlldrpn 
whereby  she  agreed  to  take  a  child's  share  of  her  deceased  husband's  estate, 
only  about  one  fourth  of  what  she  was  entitled  to  as  widow,  is  sot  aside* 
upon  the  ground  that  it  was  obtained  liy  undue  influenne. 

2.  Settlement  of  executor's  acrount— The  action  liy  the  widow  to  set  aside 
the  contract  and  recover  her  distrihntuhU^  share  l)einK  in  the  circuit  court* 
that  court  hod  jurisdiction  to  settle  iho  exicutor's  accounts. 

Nat.  W.  Halstead  and  John  W.  T^pwis  for  appellant. 

Win.  Johnson  for  appellee. 

AppL^al  from   Nelsc^i  Circuit  C'ourt. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

Tt  is  apparent,  from  the  testimony  in  this  case,  that  the  appel- 
lants obtained  an  advantajre  over  tiie  aj)pellee  by  entorinj?  into 
a  contract  with  her,  in  tlie  absence*  of  her  counsel,  that  deprived 
her  of  nearly  all  her  interest  in  the  husband's  estate.  The  hus- 
band of  the  appellee  had  been  twice  married,  and  had  by  his 
first  wife  many  children.  Tt  is  sl)own  that  the  intestate  desired 
his  wife  to  talio  a  child's  part  of  the  estate,  which  would  have 
given  her  the  one-eleven tli  of  the  whole,  valued  at  $59o;  that  he 
left  at  his  death  a  will  that  had  been  executed  in  the  life  time 
of  his  first  wife.  This  will  was  admitted  to  probate,  the  parties 
bein^  under  the  impresson  that  it  Avas  a  valid  instrument.  Under 
these  circumstances  the  children  of  the  intestate  made  a  contract 
with  the  widow  by  whicli  she  agreed  to  take  a  child's  part  of  the 
estate  and  relinquish  all  other  rijyhts  as  widow.  Havinj?  become 
dissatisfied  with  the  arrangement  the  widow  employed  counsel 
to  advise  her,  and  the  result  was  an  action  to  cancel  the  con- 
tract, and  an  appeal  taken  from  the  order  of  the  county  court 
I)robating  the  will.  While  this  action  was  pending  the  personal 
repr(;sentative  of  the  intestate  obtaind  from  the  widow  another 
relincpiishment  by  a  contract  entered  into  i)etween  tliem  similar 
to  the  one  that  had  been  assailed  by  her  in  the  action  then  pend- 
ing. He  paid  her  the  value  of  an  eh»ventii  interest  in  the  estate, 
which  was  about  one-fourth  of  what  she  was  entitled  to,  and 
then  by  counsel  moved  to  have  the*  action  pending  dismissed. 
Her  counsel  resisted  tiie  motion,  and  the  court  adjudged  that  the 
contracts  formed  no  obstacle  to  the  recovery  by  tne  widow  of 
her  distributal)le  share  of  the?  estate.  The  i)rother  of  the  appellee 
was  present  when  the  last  contract  was  entered  into,  and  says 
his  sister  understood  it,  and  still  understands  it.  He  shows, 
however,  that  his  sister  had  become  alarmed  about  having  to 
attend  court,  having  be(*n  told  by  some  of  the  heirs  of  the  intes- 
tate that  she  would  have  to  be  present.  She  remarked  that  she 
would  sooner  die  than  to  have  to  attend  in  person,  and  was. 
evidently  laboring  under  an  impression  that  she  would  neees- 
sarily  undergo  some  s(»vere  ordeal  if  her  presence  was  required. 
Her  counsel  nad  not  been  consulted  as  to  this  settlement,  and  it 
is  manifest  that  something  more  than  a  mere  suspicion  of  wrong 
exists  in  this  case,  although  it  is  difficult  to  seize  upon  the  facts 
sustaining  it.     It  i.s,  however,  remarkable  that  after  consulting. 
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with  counsel  and  having  her  action  instituted,  with  no  obstacle 
in  the  way  of  recovery,  that  this  old  woman,  without  consulting' 
her  lawyer,  should  have  made  in  effect  the  same  contract  that 
she  was  endeavoring  to  rescind,  and  then  impose  on  her  adver- 
sary without  notice  to  counsel  the  duty  of  having  her  suit  dis- 
missed. It  is  also  doubtful  from  the  proof  whether  either  the 
personal  representative  or  the  brother  of  the  appellee  knew  the 
nature  of  the  contract,  but  assuming  that  they  did.  and  were 
capable  of  informing  the  appellee  of  her  rights,  it  further  appears 
that  this  personal  representative  was  directly  interested  in  the 
result  of  the  controversy,  being  himself  one  of  the  heirs,  and  this 
fact,  in  connection  with  the  peculiar  circumstances  attending 
the  transaction,  induced  the  chancellor  to  disregard  this  last 
agreement. 

If  the  appellee,  when  she  gets  this  property,  is  inclined  to  exe- 
cute her  husband's  wishes,  there  is  nothing  to  prevent  the  exer- 
cise of  such  a  right,  hut  as  the  case  is  now  presented  the  judg- 
ment giving  to  her  the  property  she  is  entilted  to  as  widow 
must  be  aftirmed. 

We  perceive  no  objection  to  a  settlement  with  tlie  executor  of 
his  accounts  in  the  circuit  court,  as  that  court  has  now  jurisdic- 
tion of  the  case.  We  do  not  understand  that  the  commissioner 
is  directed  to  allot  dower  or  to  take  any  step  in  reference  to  the 
land,  in  which  case  it  would  be  necessary  to  make  all  the  heirs 
parties. 

Judgment  afflrmod  on  original  and  cross-appeal. 

Response  by  Chief  Justice  Pry  or  to  petition  for  rehearing,  filed 
April  3,  1888: 

We  liave  again  reviewed  tlie  testimony  in  tliis  case  and  it 
plainly  appears  that  those  directly  interested  in  tlie  settlement 
and  distribution  of  Tennelly's  estate  were  instrumental  in  obtain- 
ing from  the  appellee  her  distributable  share  of  the  husband's 
estate,  and  ur.der  such  circumstances  as  rendered  the  settlement 
with  the  appellee  a  nullity.  We  are  satisfied  that  counsel  for 
the  appellant,  who  prepared  the  writing,  as  well  as  resident 
counsel  originally  employed,  acted  in  good  faith,  and  we  find 
nothing  in  t!ie  record  to  question  their  integrity  of  purpose  in 
advising  the  arrangement. 

In  alluding  to  well  founded  suspicions  in  the  opinion  the  idea 
intended  to  be  conveyed  was  that  family  influence  over  the 
widow,  and  probably  the  appeals  made  to  her  by  those  in  inter- 
est to  execute  the  wishes  of  ner  deceased  husband,  influenced 
the  settlement,  with  no  intention  to  involve  either  counsel  in 
any  way,  and  not  even  their  clients  to  any  greater  extent  than 
resulted  from  their  influence  over  the  appellee. 

As  the  appellee  had  been  paid  moneys  in  the  settlement  made, 
it  was  necessary  to  make  her  account  for  it,  and  the'  appellant 
being  the  personal  representative,  we  perceive  no  error  in  direct- 
ing a  settlement  of  his  accounts  with  a  view  of  ascertaining  her 
distributable  share.  0 
The  petition  is  overruled. 


BLEVINS  V.  BLANKENSHIP. 

(Filed  February  18,  1888— Not  to  be  reported.) 

1.  Vendor's  lien— As  between  vendor  and  vendee  the  vendor  is  entitled  to 
a  lien  for  unpaid  purchase  money,  althousrh  tbe  conveyance  gives  no  notice 
that  any  part  of  the  purchase  money  remains  unpaid. 

9.  Same— Altbouizh  a  conveyance  recited  the  payment  in  full  of  the  pur- 
chase money,  yet  as  it  was  alleged  and  not  denied  that  the  recital  was  a 
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mistake,  the  vendor  is  entitled  to  enforce  his  lien  for  the  purchase  money 
remaining  unpaid,  as  it  does  not  appear  from  the  record  that  the  rights  of 
bona  fide  creditors  or  purchasers  are  involved. 

E.  B.  Wilhoit  for  appellant. 

Jas.  D.  Jones  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  an  action  upon  a  note  executed  by  the  appellant,  John 
C.  C.  Blevins,  to  Joseph  Davison  for  the  last  payment  upon  a 
tract  of  land,  and  assigned  hy  the  latter  to  the  appellee,  A.  J. 
Blankenship.  Judgment,  both  in  personam  and  in  rem,  was  ren- 
dere<l  by  default  after  due  service  of  summons.  The  deed  from 
Davison  to  Blevins,  made  when  the  note  was  given,  recites  the 
payment  in  full  of  the  purchase  money.  It  was  made  an  exhibit 
by' the  petition,  which  avers,  however,  that  the  statement  as  to 
the  purchase  money  is  not  true.  Unless  this  is  to  be  regarded  as 
an  averment  of  mistake  in  the  making  of  tlie  deed  there  is  none. 
Assuming  tliat  it  is  not,  tlie  appellant  claims  that  the  judgment 
was  unauthorized. 

The  Revised  statutes  provided:  ''When  any  real  estate  shall  be 
hereafter  conveyed,  and  the  purchase  money  or  any  part  thereof 
shall  remain  unpaid  at  the  time  of  the  conveyance,  the  grantor 
shall  not  thereby  have  a  lien  for  the  same,  unless  it  be  expressly 
stated  in  tlie  deed  what  part  of  the  consideration  remains  un- 
paid." (Volume  2,  Revised  Statutes,  chapter  8(),  section  26.) 
The  statute  now  in  force  says,  in  express  words,  however,  that 
this  lien  shall  not  exist  ** against  bona  fide  crditors  and  purchas- 
ers unless  it  is  stated  in  the  deed  what  part  of  the  consideration 
remains  unpaid."     (General  Statutes,  chapter  63,  section  24.) 

Unless  this  be  done  the  vendor  waives  his  lien  as  to  bona  fide 
creditors  and  purchasers.  They  are  protected,  since  the  convey- 
ance gives  them  no  notice  tliat  any  of  the  purchase  money  re- 
mains unpaid.  The  immediate  vendee  knows,  however,  whether 
it  has  been  paid  or  not,  and  if  ruit  the  lien  upon  equitable  prin- 
ciples exists  in  favor  of  the  vendor,  although  the  deed  fails  to 
state  that  any  or  how  much  of  it  is  unpaid.  The  statute  only 
provides  tliat  the  equitai)le  lien  given  to  the  vendor  shall  not 
exist  as  against  "bona  fide  creditors  and  purchasers"  if  the  land 
be  conveyed  without  stating  in  the  deed  wliat  portion  of  the  price 
is  unpaid.  (Ross  v.  Adams,  13  Bush,  870;  Tate  v.  Hawkins,  &o., 
81  Ky.  582. ) 

The  appellant,  Blevins,  was  the  immediate  vendee  and  is  yet 
in  possession  of  the  land.  So  far  as  the  record  shows  the  rights  of 
no  bona  fide  creditor  or  purchaser  are  involved. 

The  averment  in  tlie  petition  that  the  recital  of  payment  in 
full  in  the  deed  is  not  true  must  be  tak^  as  pro  confess©  by  the 
failure  of  the  appellant  to  anwser,  and  ir  amounts  in  substance 
to  one  of  mistake. 

Judgment  affirmed. 


SPALDING,  TAX  COLLECTOR  v.  HILL. 

(Filed  Februay  11,  1888.) 

ConatitutioDAl  law—State  board  of  equalization— There  is  do  const itnt'ioDal 
objection  to  the  act  approved  May  10,  1884,  creating  the  Stat«  Board  of  Equal- 
ization and  defining  its  powers.    Equality  and  uniforiuity  are  essential  to 
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the  oonstitutionality  of  taxation,  and  the  State  board  of  equalization  is  de- 
signed to  accompli sb  this  end  as  nearly  as  may  he,  while  the  powers  con- 
ferred npon  the  board  are  clearly  adapted  to  the  accomplishment  of  the  end 
desiffoed.  It  is  no  objection  to  the  act  that  it  does  not  provide  for  notice  to 
the  taxpayers  of  the  meeting  of  the  board.  The  act  requires  that  the  board 
shall  meet  at  a  specified  tinje  and  place,  of  which  meeting  the  property  hold- 
ers must  take  notice. 

S.  T.  Spalding  for  appellant. 

Rives  &  Spalding  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  State  board  of  equalization,  at  its  regular  session  as  fixed  by 
law,  increasd  the  value  of  land  of  Marion  county  as  fixed  by  the 
assessor  of  that  county  thirteen  per  cent.  The  said  board  also 
Increased  the  value  of  personal  property  as  fixed  bj^  the  assessor 
thirty  per  cent. 

The  appellee  instituted  this  action  in  the  Marion  Circuit  Court 
to  enjoin  the  appellant,  as  collector  of  the  State  taxes  in  Marion 
county,  from  collecting  the  State  taxes  on  her  real  and  persoal 
property  in  said  county  in  excess  of  the  values  fixed  thereon 
by  the  county  assessor.  The.  chancellor  upon  hearing  perpet- 
ually enjoined  the  appellant  from  collecting  this  tax.  He  has 
appealed  to  this  couit. 

It  is  conceded  that  the  State  board  of  equalization  proceeded 
strictly  in  accordance  with  its  powers  under  the  act  approved 
May  the  lOth,  1HH4,  creating  the  board  and  defining  its  powers, 
but  the  appellee  constonds  tliat  this  act  is  unconstitutional,  and 
the  lower  court  sustained  tliat  contention.  Under  the  law  for 
assessing  real  and  personal  property  in  this  State  for  taxation 
the  owner  is  required  to  list  it  under  oath  with  the  assessor  of 
his  county.  The  assessor,  upon  his  own  knowledi^e  and  other 
evidence— usually  the  oath  of  the  owner  being  all  that  is  required 
—fixes  a  valuation  upon  it.  The  county  board  of  supervisors, 
consisting  of  three  citizens  and  taxpayers  of  the  county,  and  ap- 
pointed by  the  county  court,  revise  the  assessment  roll  as  re- 
turned by  the  assessor.*  It  is  the  duty  of  this  board  to  correct 
any  error  of  the  assesor  in  relation  to  the  valuation  he  has 
placed  upon  the  property  of  the  citizen,  and  when  his  property  has 
not  been  correctly  assessed  to  fix  a  proper  value  upon  it.  The  act 
of  the  19th  of  May,  1884,  provides  for  the  election  of  a  board  of 
equalization.  This  hoard  consists  of  a  member  elected  from 
each  congressional  district  of  the  State.  Tlie  members  are  re- 
quired to  meet  in  the  city  of  Frankfort  at  stated  times.  At  their 
meeting  they  are  required  to  examine  the  assessment  rolls  of 
each  county  of  the  State,  and  to  classify  the  assessed  property  of 
the  State  'into  three  classes:  First,  i^ersonal  property;  second, 
lands;  third,  town  and  city  lots.  They  are  then  to  ascertain  the 
value  of  each  class  of  property  in  each  coimty,  and  to  equalize 
the  value  of  the  same.  This  is  done  by  increasing  the  value  of 
any  or  all  of  said  classes  in  any  county  where  such  classes  have 
been  assessed  too  low.  and  by  decreasing  the  assessed  value  of 
any  or  all  of  these  classes  in  any  county  where  such  classes  have 
been  taxed  too  high,  but  they  have  not  the  power  to  increase  or 
decrease  the  total  valuation  in  the  State.  Their  power  is  limited 
to  equalizing  the  value  of  said  classes  of  property  among  the  sev- 
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eral  counties  of  the  State  so  as  to  arrive,  as  nearly  as  may  be,  at 
tlie  true  value  of  each  class  of  property  in  each  county  of  the 
8tate  in  order  that  it  may  bear  Us  just  proportion  of  the  burden 
of  taxation. 

The  Constitution  of  the  State  requires  that  a  county  assessor 
shall  be  elected  every  four  years,  but  his  duties  are  not  pre- 
scribed by  that  instrument.  His  duties  were  wisely  left  to  be 
pescribed  by  law.  It  is  conceded  that  '*in  all  cases  of  taxes  by 
valuation  an  assessment  is  indispensable  and  primary.  It  lies  at 
the  foundation  of  the  proceeding,'*  but  the  action  of  the  assessor 
in  making  the  assessment  is  not  necessarily  final.  His  action 
is  ex  parte.  It  is  true  that  the  law  authorizing  the  assessment 
may  make  his  action  final,  but  it  is  not  necessarily  final  by  virtue 
of  his  office.  From  the  earliest  history  of  the  State  assessors 
have  been  employed  for  the  purpose  of  making  the  primary  val- 
uation of  the  property  in  the  several  counties  of  the  State,  but 
at  no  period  in  the  history  of  the  State  has  the  action  of  the 
assessors  been  regarded  by  the  law  making  power  as  necessarily 
final,  for  laws  have  been  passed  time  and  again  creating  county 
boards  of  supervisors,  with  the  power  to  increase  or  decrease  the 
value  placed  upon  the  citizen's  property  by  the  assessor. 

It  is  the  settled  doctrine  of  this  State  that,  for  the  purpose  of 
taxation  property  must  be  assessed  according  to  its  true  vaule; 
that  each  citizen  must  contribute  to  the  support  of  the  State  gov- 
ernment according  to  tlie  value  of  his  property;  that  equality  of 
burden  is  essential  to  the  correct  administration  of  the  govern- 
ment, but  it  is  a  fact  known  by  all  that  for  years  past  the  great- 
est inequalities  liave  existed  in  the  value  fixed  upon  all  kinds  of 
property  by  the  county  assessors,  and  that  the  county  boards  of 
supervisors  have  failed  to  correct  the  evil.  In  some  counties  it 
is  said  that  assessors  secure  their  election  by  pledges  made  to 
assess  the  property  in  the  county,  or  certain  kinas  of  it,  at  a  low 
value.  In  creating  the  State  board  of  equalization  the  object 
was  to  correct  this  evil,  and  to  have  the  assessment  of  taxes  in 
the  several  counties  equalized  according  to  the  value  of  the 
property  therein,  so  that  the  State  government  might  be  sup- 
ported by  just  and  equal  ta^cation.  As  before  stated,  the  value 
fixed  upon  the  property  in  the  county  !)y  the  assessor  is  not 
final.  It  is  primary  merely.  The  county  supervisors  are  ap- 
pointed to  revise  and  correct  the  assessment  rolls  as  returned  by 
the  county  assessors. 

So  the  State  board  of  equalization  is  ^^et  a  higher  and  final 
authority,  whose  duty  it  is  to  examine  into  the  assessment  of 
the  several  counties,  and  in  case  the  assessment  of  one  or  more 
counties  is  found  to  be  relativefy  higher  or  lower  than  other 
counties,  and  to  equalize  the  taxes  among  the  several  counties 
according  to  the  value  of  the  property  therein.  This  board  is 
simply  a  higher  and  final  power  selected  by  the  people  for  the 
purpDse  of  revising  and  correcting  the  errors  of  the  county  asses- 
sors, whether  consisting  in  filing  the  county  assessments  rela- 
tively too  high  or  too  low,  in  order  that  the  property  in  the  State 
may  be  taxed  according  to  its  value.  Equality  and  uniformity 
are  essential  to  the  constitutionlity  of  taxation,  and  as  the  State 
board  of  equalization  is  designed  to  accomplish  this  object,  as 
nearly  as  may  be,  by  distributing  the  burden  of  taxation  among 
the  several  counties  of  the  State  according  to  the  value  of  the 
property  therein,  and  as  the  powers  conferred  upon  the  board 
are  clearly  adapted  to  this  purpose,  we  see  no  constitutional 
objection  to  the  act.  (Saving  and  Loan  Society  v.  Austin,  46 
€al.,  473;  Cin.,  N.  O.  &  Texas  Pacific  R.  R.  Co.  v.  The  Com- 
monwealth, 81  Ky.,  493.) 
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The  objection  urged  that  the  act  requires  no  notice  to  be  given 
to  the  people  of  the  several  counties  that  the  board  will  pass 
Upon  the  question  of  Increasing  or  decreasing  the  assessed  vaiue 
f}t  their  property,  is  answered  in  the  case  last  cited.  It  may 
have  added  that  the  board  operates  upon  the  counties  and  not 
directly  upon  the  individual  citizen,  and  the  act  requires  that  the 
board  shall  meet  at  a  specified  time  and  place,  of  which  meeting 
the  property  holders  must  take  notice. 

The  judgment  of  the  low^er  court  is  reversed,  with  directions 
for  further  proceedings  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


MARSHALL,  &c.  v.  SANFORP,  &c. 
(Filed  February  29,  1888.) 

1.  Revivor  of  judgments— A  trustee  in  whose  favor  a  judgiuent  was  ren- 
dered having  died  after  the  rendition  of  judgment,  tbe  appointment  of 
another  trustee  was  not  iieci'ssary  in  order  to  revive  the  judgment  against 
the  heirs  of  the  judgment  defendant,  who  had  a)so  died.  A  revivor  in  the 
name  of  the  cestuisque  trust  was  sulficient,  the  purpose  for  the  trust  having 
been  served,  and  the  necessity  for  a  trustee  being  at  an  end. 

2.  Same— A  proceeding  by  rule  to  revive  a  judgment  against  the  heirs  of 
the  judgment  defendant  was  not  the  commencement  of  a  new  action,  and, 
therefore,  no  demand  or  affidavit  was  necessary  before  commencing  the  pro- 
ceeding: although  before  making  the  order  reviving  the  judgment  it  was 
necessary  to  make  the  affidavit,  which  was  done. 

5.  Same— As  the  proceeding  to  revive  was  not  against  the  heirs  and  per- 
«onal  representatives  jointly,  but  against  the  heirs  alone,  the  limitation  of 
fleven  years  provided  oy  section  7,  article  4,  chapter  71,  of  the  tieneral  Stat- 
utes, does  not  apply. 

4.  Same— -An  action  against  the  heir  is  never  barred  at  any  time'wltbin 
Which  It  might  have  been  brought  against  the  decedent. 
.  As  the  proceeding  to  revive  the  judgment  was  commencf  d  within  fifteen 
years  after  the  judgment  was  rendered,  it  was  not.  barred. 

6.  Same— As  the  demand,  accompanied  with  the  required  affidavit,  was 
sot  made  of  the  personal  representjitives  of  the  judgment  defendant  within 
one  year  after  his  appointment,  the  judgment  of  revivor  was  erroneous  in 
allowing  interest  accruing  after  the  death  of  the  judgment  defendant. 

6.  Same— It  was  error  to  revive  the  judgment  in  the  names  of  only  a  i>art 
of  those  who  were  entitled  to  its  benefits. 

W.  H.  Mckoy  for  ftppellants. 

Hallam  &  Myers  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

This  is  a  proceeding  by  rule  to  revive  a  personal  judgment 
against  the  neirs  of  the  judgment  defendant,  and  is  the  second 
tmie  that  the  case  has  been  in  this  court  upon  the  appeal  of  the 
heirs.  The  ground  upon  which  the  first  judgment  of  revivor  was 
reversed  was  that  it  was  rendered  before  a  defense  to  the  proceed- 
ing had  been  made  for  the  infant  defendants.     Upon   the  return 
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of  the  case  to  the  lower  court  the  adult  heirs  and  the  infant  heirs, 
who  were  represented  by  their  statutory  guardian,  appeared  and 
resisted  the  rule.  Their  motion  to  dismiss  the  rule  havinfi^  been 
overruled,  and  their  response  hiiving  been  adjudged  insufficient^ 
they  have  prosecuted  this  appeal. 

The  first  objection  urged  to  the  proceeding  that  we  will  notice 
is  that  the  original  judgment  was  in  favor  of  the  trustee,  who 
had  died  after  its  rendition,  and  the  cestui  que  trusts,  who  are 
the  appellees,  not  being  parties  to  the  judgment,  the  motion  to 
revive  and  the  order  of  revivor  should  have  been  made  in  the 
name  of  the  successor  to  the  trustee,  i.  e.,  in  the  name  of  some 
one  w^ho  had  been  duly  appointed  in  his  stead,  or  in  the  name  of 
the  heir  or  personal  representative  of  the  trustee,  and  not  in  the 
names  of  the  appellees  who  were  the  cestui  que  trusts.  No  trustee 
was  appointed  in  the  place  of  the  dead  trustee.  However,  with 
out  conceding  that  the  heir  or  administrator  of  the  trustee  couid 
have  had  any  right  to  control  the  judgment,  we  will  state  that 
the  record  shows  that  the  order  of  revivor  was  made  in  the  name 
of  the  heir  of  the  trustee  as  well  as  in  the  name  of  the  appellees, 
but  independent  of  this  the  appellees  were  the  parties  plaintiff 
in  the  action  in  which  the  judgment  was  renderd,  and  it  is  also 
shown  that  the  purpose  of  the  trust  had  been  served,  and  the 
necessity  for  a  trustee  was  at  an  end.  Therefore,  there  was  no 
necessity  for  having  a  nominal  trustee  appointed.  The  revivor 
could  be  properly  made  in  tlio  name  of  tnose  who  were  bene* 
ficially  interested  in  the  judgment. 

The  second  objection  urg'^.d  is  that  there  was  no  demand  made 
of  the  personal  representative  of  the  judgment  defendant,  accom- 
panied with  the  proper  affidavit,  before  the  proceeding  to  revive 
was  begun.  This  was  not  necessary.  The  proceeding  to  revive 
the  judgment  by  rule  was  not  the  commencement  of  a  new  action 
but  was  the  mere  continuation  of  the  original  action,  as  was  held 
by  this  court  in  tiie  opinion  upon  the  former  appeal.  No  demand 
or  affidavit  was  necessary  to  be  made  b'^fore  commencing  the 
proceeding  by  rule,  although  before  making  the  order  reviving' 
the  judgment  against  the  heirs  it  was  proper  and  necessary  for 
the  appellees  to  make  the  affidavit.  This  was  done.  (Apperson 
V.  Hazelrigg,  2  Ky.  Law  Rep.,  64.) 

The  third  objection  was  that  the  judgment  was  barred  by  the 
statute  of  limitaton.  The  proceeding  was  not  against  the  heirs 
and  personal  representative  jointly,  but  was  simply  against  the 
heirs,  and,  therefore,  the  (General  Statutes,  chapter  71,  article  4» 
section  7,  does  not  apply.  The  judgment  was  rendered  in  1869» 
and  the  proceeding  to*  revive  was  begun  In  1883.  The  fifteen 
years  provided  in  the  statute  had  not  elapsed.  The  judgment 
would  not  have  been  barred  as  against  the  defendant  in  the  judg- 
ment had  he  not  died  until  in  July,  1884.  and  an  action  against  the 
heir  is  never  barred  at  any  time  within  which  it  might  have 
been  brought  against  the  decedent.  (Pilcher  v.  McOowan,  8  Ky. 
Law  Rep.,  786.) 

The  fourth  objection  is  that  the  demand,  accompanied  with  the 
required  affidavit,  was  not  made  of  the  personal  representative  of 
the  judgment  defendant  within  one  year  after  his  appointment, 
and  that,  therefore,  the  judgment  of  revivor  is  erroneous  in 
allowing  interest  accruing  after  the  death  of  the  judgment  de- 
fendant. Section  53,  article  2,  chapter  39  of  the  General  Statutes, 
provides  that  "no  interest  accruing  after  his  death  shall  be 
allowed  or  paid  on  any  claim  against  a  decedent's  estate  unless 
the  claim  be  verified  and  authenticated  as  required  by  law  and 
demanded  of  the  executor,  administrator  or  curator,  within  one 
year  after  his  appointment."    The  appellants'    response   to   the 
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rule  states  that  John  Marshall  died  intestate  prior  to  May  12, 
1875,  and  that  John  L.  Sanford  was  appointed  his  administrator 
May  12,  1876,  by  the  Kenton  County  Court.  To  this  extent  we 
are  of  opinion  that  the  response  was  good  and  the  court  should 
not  have  allowed  interest  after  the  death  of  John  Marshall,  the 
Judgment  defendant. 

We  are  also  of  opinion  that  the  Judgment  of  revivor  is  errone- 
ous for  another  reason.  The  juclgment  against  John  Marshall 
was  a  part  of  the  estate  which  was  held  in  trust  for  the  sole  use 
and  benefit  of  Mary  Ann  Marshall  during  her  life,  with  remain- 
der in  fee  simple  to  the  descendants  of  said  Mary  Ann  Marshall 
and  her  husband,  Jami^s  B.  Marshall.  Before  the  judgment  of 
revivor  which  is  appealed  from  was  rendered  Mary  Ann  Marshall 
had  died,  and  the  necossity  for  a  trustee  being  at  an  end, we  have 
held  that  it  was  proper  to  revive  the  judgment  in  the  name  of 
those  who  were  entitled  to  its  benefits,  but  the  appellees  are  not 
entitled  to  the  benefit  of  the  whole  judgment.  The  appellees, 
Kate  M.  Sanford  and  Julia  S.  Breckinridge,  are  but  two  of  the 
children  and  descendants  of  Mary  Ann  and  James  B.  Marshall. 
John  Marshall,  the  judgment  defendant,  was  a  child,  and  he 
having  died  his  chilaren  stand  In  his  place.  Louis  J.  Marshall 
was  also  a  child — whether  he  is  living  or  dead  is  not  shown  by 
the  record.  As  it  now  appears  the  appellee,  Kate  M.  Sanford, 
and  her  husband  and  the  appellee,  Julia  S.  Breckinridge,  and 
her  husband,  have  a  right  to  enforce  the  judgment  against  the 
appellants  for  only  one-half  the  amount  of  tne  juderment  with 
interest  up  to  the  time  of  the  death  of  John  Marshall.' 

The  judgment  is,  for  the  reason  given,  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 
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JOLLY  V.  MOORE,  &c. 

Filed   February  8,  1888.     Appeal   from  Daviess  Circuit  Court.    OpiuioD  of 

the  court  by  Presiding  Judge  Ward,  dlEinissing  as  to  one  appellee  and  re- 

versing  as  to  others. 

1.  Appellate  jurisdiction— Where  two  judgments  are  in  favor  of  separate 
parties  and  on  separate*  demands,  they  must  be  considered  as  separate  judg- 
ments, although  against  the  same  defendant  and  em  braci-d  in  the  same  order, 
and  if  either  judgment  is  for  le^s  than  $100  this  court  has  no  jurisdiction  of 
an  appeal  from  that  judgment. 

3.  Official  bonds— The  county  court  has  no  jurisdiction  or  authority  to 
take  a  constable's  bond  until  some  person  is  elected  or  appointed  to  that 
office.  It  is,  therefore,  not  sufficient,  in  an  action  upon  such  a  bond,  to 
allege  that  the  principal  in  the  bond  "was duly  qualified  as  constable.'*  The 
facts  should  be  alleged,  showing  that  he  was  elected,  or  that  there  was  a  va- 
cancy and  that  he  was  appointed  as  required  by  law. 

3.  Same— The  execution  of  a  constable^H  bond  and  its  approval  by  the  court 
must  appear  by  an  ordrer  of  the  court  upon  its  records,  and  that  there  is 
such  an  order  must  appear  by  proper  averments  in  an  action  upon  such  a 
bond. 

G.  W.  Williams  for  appellant;  J.  Z.  Moore  for  appellees. 

THORNBERRY  v.  FARMERS  BANK  OF  KENTUCKY. 

Filed  Feburary  8,  1888.    Appeal  from  Scott  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Ward,  affirming. 

Assignments  by  operation  of  law— Where  an  act  done  by  an  insolvent  debtor 
necessarily  prefers  one  creditor  to  the  ej[clusion  of  others,  it  operates  as  an 
assignment  of  his  property  for  the  benefit  of  all  his  creditors,  whether  the 
result  was  brought  about  directly  and  by  one  transaction,  or  whether  by  in- 
direction and  several  connected  trannictions. 

H.  &  Son,  an  insolvent  firm,  sold  their  stock  of  goods  to  M,,  to  be  paid  for 
in  cash  when  invoiced.  T.,  to  whom  the  lirm  was  indebted,  proposed  to  M. 
to  transfer  to  him  the  notes  of  H.  &  Son  wliich  be,  T..  held,  and  to  take 
therefor  M.'s  notes.  M.  agreed  to  take  the  notes  if  H.  &  Sons  would  aii^ree 
to  accept  them  as  so  much  cash  in  payment  for  the  stock  of  goods.  To  this 
H.  &  Son  agreed,  and  thereupon  the  proposed  transfer  was  made  and  the 
notes  of  T.  accepted  by  H.  &  Son  as  agreed.  The  creditors  of  H.  &  Son 
attack  this  transaction  as  within  the  act  of  1856  (article  9  of  chapter  44,  Gen- 
eral Statutes),  and  seek  to  have  the  assets  of  the  insolvent  Arm  distributed  as 
provided  by  the  statute.  Held— That  the  plaintiffs  are  entitled  to  the  relief 
sought.  The  legal  consequences  which  follow  from  a  contract  must  have 
the  sanje  effect  as  if  those  consequences  had  been  provided  for  by  express 
stipulation. 
Owens  &  Finnell  for  appellant;  V.  F.*  Bradley  for  appellee. 

JONES  V.  MITCHELL'S  ADM'R,  &c. 

Filed  February  8,  1888.    Appeal  from  Crittenden  Circuit  Court.    OpinioD  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Executors  and  administrators— Limitation— It  is  only  where  the  time 
within  which  an  action  may  be  brought  expires  after  the  death  of  the  debtor 
and  before  the  expiration  of  one  year  after  the  qualification  of  his  adminis- 
trator, or,  if  there  be  no  administrator,  before  the  expiration  of  two  years 
after  the  death,  that  there  is  any  extension  of  the  period  of  limitation  by 
virtue  of  section  6  of  article  4  of  chapter  71  of  the  General  Statutes. 
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In  this  case,  the  period  of  liroitatioo  not  having  expired  until  more  than 
one  year  after  the  qnaHflcatioii  of  the  administrator,  the  time  for  bringing 
the  aotion  was  not  extended  beyond  the  time  elapsing  between  the  death  and 
the  expiration  of  one  year  after  the  appointment  of  the  administrator. 

8.  Same— An  aotion  can  be  maintained  upon  a  new  promise  made  by  an 
administrator  or  executor. 

3.  Same— An  administrator  or  executor  has  no  authority  to  bind  the  heirs 
or  devisees  by  his  acknowledgment  of  a  demand  against  the  decedent  and 
promise  in  writing  to  pay  it,  and  in  an  action  to  subject  estate  devised  or 
descended  to  the  payment  of  the  demand,  such  a  promise  will  not  prevent 
the  heirs  or  devisee  from  relying  upon  the  plea  or  limitation,  although  it 
might  have  been  effectual  for  the  purpose  of  preventing  the  administrator 
from  relying  upon  such  a  plea  in  an  action  against  him  to  recover  a  judg- 
-ment  to  be  levied  of  assets  in  his  hands. 

J.  W.  Blue  for  appellant. 

LEBANON  AND    PERRY VILLE   T.  P.  R.    CO.  v.  COMMONWEALTH. 

Filed  February  8,  1888.    Appeal  from  Marion  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

The  Commonwealth  can  not  maintain  an  action  against  a  turnpike  com- 
pany to  enjoin  the  company  from  collecting  tolls  from  persons  from  whom 
It  is  not  authorized  to  make  such  collections.  If  the  rights  of  an  individual 
or  any  number  of  individuals  are  affected  by  the  acts  of  others,  those  injured 
may  find  redress  by  a  civil  action  which  they  alone  caj)  maintain.  The  fact 
that  the  petition  filed  by  the  Commonwealth  In  this  case  charges  that  the 
acts  complained  of  amount  to  the  usurpation  of  a  franchise,  does  not  author- 
ize the  action,  as  the  facts  alletreddo  not  warrant  such  a  legal  conclusion. 

Thompson  &  McChord  and  Harrison  &  Belden  for  appellant;  Rives  & 
Spalding  for  appellee. 

McGRAW  V.  FALMOUTH  AND  CHIPMAN  HALL  TURNPIKE   CO. 

Filed  February  8,  1888.    Appeal  from  Pendleton  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Turnpikes— Subscriptions— -Appellee  instituted  this  action  to  recover  of  ap- 
pellant a  subscription  which  it  avers  he  made  to  its  capital  stock  prior  to  the 
incorporation  of  the  company.  The  company  was  authorized  by  its  charter 
to  build  a  turnpike  from  two  miles  west  of  Falmouth  to  Chlpman  Hall. 
The  appellant  claimed  that  the  only  subscription  he  made  was  to  build  a 
turnpike  from  Falmouth  to  Williamstown,  and  the  testimony  tended  to  sus- 
tain his  defense.  The  court  instructed  the  jury  to  find  for  the  plaintiff,  if 
they  believed  from  the  evidence  that  defendant  subscribed  for  the  purpose  of 
building  a  road  "from  Falmouth  or  two  miles  west  of  Falmouth  to  Chlpman 
Hall  or  Williamstown."  Held— That  this  was  error.  If  the  defendant  sub- 
fioribed  to  build  a  road  from  Falmouth  to  William Aown,  he  ought  not  to  be 
made  to  pay  for  a  road  to  be  built  t)etween  other  points. 

J.  T.  Simon  for  appellant;  L.  T.  Applegate  for  appellee. 

CINCINNATI.  NEW  ORLEANS  &  T.  P.  R.  R.    CO.  v.  PBMBER- 

TON,  &c. 

Filed  February  8,  1888.    Appeal  from  Scott  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Appeals— Res  judicata— A  judgment  upon  the  same  cause  of  action  upon 
which  the  judgment  now  appealed  from  was  rendered  having  been  reversed 
upon  a  former  appeal,  upon  the  return  of  the  case  to  the  lower  court  the  ap- 
pellee abandoned  his  original  action  and  instituted  another  action  for  the 
same  injury,  alleging  the  same  facts  in  the  same  language,  to  which  the  de- 
fendant made  Identically  the  same  defense  which  he  made  to  the  original 
action.  Held— That  this  case  must  be  regarded  as  the  same  case  which  was 
considered  upon  tbeTformer  appeal,  and  the  judgment  then  rendered  must  be 
regarded  as  conclusive  upon  all  questions  then  before  the  court. 

2.  Grounds  for  new  trial— "  Error  of  law  occurring  at  the  trial  and  excepted 
to  by  the  defendant.*'  is  too  general  as  a  ground  for  a  new  trial  to  require 
the  court  to  review  its  action  in  any  particular. 

8.  Excessive  verdict— In  this  action  by  a  boy  to  recover  damages  for  an  in- 
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jury  oaased  by  haviDg  one  of  bis  lofcs  run  over  and  crusbed  by  a  ear,  tbe  «r%- 
denoe  sbows  tbat  tbe  boy's  leg  was  badly  orusbed ;  tbat  be  suffered  grea^ 
agony  and  pain  and  tbat  bis  leg  is  permanently  injured  and  its  usefulness- 
greatly  impaired.  Tbe  jury  found  a  verdict  for  plaintiff  for  12,600,  wbiob  Is- 
tbe  second  verdict  for  same  amount.  Held— Tbat  the  court  can  not  say,  in 
view  of  tbese  facts,  tbat  tbe  verdict  is  excessive. 

Slmrall  &  Mack  and  J.  £.  Cantrill  for  appellant;  Owens  &  Finnell  for 
appellee. 

KENTUCKY  CENTRAL  R.  R.  CO.  v.  McGlNTY. 

Filed  February  8,  1888.    Appeal  from  Clark  Circuit  Court.    Opinion  of  tbe 
court  by  Judge  Bowden,  withdrawing  former  opinion  and  reversing. 

1.  Willful  negleot—Rigbt  of  parent  to  sue— Under  section  3  of  chapter  67  of 
the  General  Statutes,  a  father  can  not  maintain  an  action,  as  heir,  to  recover 
damages  fur  the  death  of  his  infant  son  by  tbe  willful  neglect  of  another. 
The  word  "heir,"  as  used  in  that  section,  means  "child,"  and  does  not  apply 
to  any  other  description  of  person. 

2.  Same— Pleading— While  such  an  action  was  not  maintainable,  the  mis- 
apprehension tbat  it  was,  can  not  render  nugatory  such  allegations  as  state  ft 
cause  of  action.  Therefore,  as  the  plaintiff  alleged  tbat  the  child  was  so  in- 
jui-ed  by  the  willful  neglect  of  the  defendant  that  it  died  six  days  after  having 
received  the  injury,  and  that  the  plaintiff  bad  been  put  to  expense  for  a 
physician,  and  had  been  put  to  trouble  in  care,  etc.,  he  is  entitled  to  recover 
compensation  therefor;  and  to  entitle  the  father  to  such  compensation  it  is 
not  necHBHary  that  the  negligence  should  have  been  willful.    (9  Bush,  455). 

3.  Verdicts— As  the  real  and  only  cause  of  action  stated  in  tbe  petition  was- 
tried  and  a  verdict  relating  to  it  was  found,  there  is  no  reason  why  a  judg- 
ment should  not  be  rendered  on  that  verdict  merely  because  tbe  court  enter- 
tained another  issue  that  was  irrelevant.  Therefore,  judgment  should  be 
rendered  for  the  plaintiff  upon  so  much  of  tbe  verdict  as  found  compensa- 
tion. 

Breckinridge  &  Shelby  for  appellant;  J.  F.  Winn  and  George  B.  Nelson 
for  appellee. 

HYATT  V.  KENNEDY,  &c. 

Filed  February  8,  1888.    Appeal   from  Louisville  Chancery  Court.     Opinion 

of  the  court  by  Judge  Bowden,  reversing. 

Settlement  of  partnefship- If  partners  desire  tbe  courts  to  settle  their  part- 
nership affairs  they  must  come  in  while  the  truth  is  yet  capable  of  being  at 
least  proximately  ascertained;  otherwise  they  must  settle  their  differences 
themselves.     Litigants  can  not  justly  require  courts  to  gues.s. 

In  this  case  a  petition  seeking  a  settlement  of  partnership  affairs,  after  tbe 
lapse  of  many  years,  is  directed  to  be  dismissed,  as  it  is  not  possible  to  ascer- 
tain how  the  account  truly  stands. 

Hargis  &  Eastin  and  John  Williams  for  appellant;  Harrison  &  McGrain. 
and  Thomas  B.  Fairleigh  for  appellees. 
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Vol.  9.  MAY  1,  1888.  No.  21 


KENTUCKY  COURT  OF  APPEALS. 

RANKIN,  Ac.  V.  CITY  OF  HENDERSON. 
(Filed  February  18,  1888— Not  to  be  reported.) 

1.  Municipal  taxAtion— The  legislature  has  the  right  to  classify  aud  im- 
pose a  lioHnsB  tax  on  traden,  and  such  a  tax,  when  imposed,  is  not  required 
to  apply  to  all  kinds  of  business  pursuits.  All  that  is  required  is  that  those 
pursuing  lilce  occupations  shall  be  taxed  in  the  f^ame  manner. 

2.  Constitutional  law— The  provision  of  the  Constitution  requiring  ''bills 
for  raising  revenue"  to  originate  in  the  house  can  not  be  applied  to  a  bill 
imposine  a  tax  upon  the  people  of  a  town  or  county,  merely  i'or  a  local  pur- 
pose. This  provision  applies  alone  to  the  revenue  that  properly  goes  into  the 
State  treasury. 

Brown  &  Merritt  for  appellants. 

Jobn  L.  Dorsey  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Pryor. 

The  corninon  council  of  the  city  of  Henderson  was  authorized 
to  impose  a  license  tax  upon  certain  employments  in  business 
conducted  within  that  city. 

That  the  legislature  has  the  riprht  to  classify  and  impose  a 
license  tax  on  trades  is  well  settled,  and  tluit  such  a  tax,  when 
Imposed,  is  not  required  to  apply  to  all  kinds  of  l)usiness  pursuits 
is  equally  certain.  Tliose  pursuine:  like  occupations  must  be  taxed 
in  the  same  manner  or  in  proportion  to  the  amount  of  business 
conducted  We  perceive,  therefore,  no  valid  objection  to  this  leg- 
islation, as  it  applies  alike  to  all  of  the  classes  to  be  taxed. 

Nor  is  the  act  unconstitutional,  because  tiie  bill  conferring  the 
power  had  its  origin  in  the  Senate.  The  object  of  the  bill,  it  is 
true,  was  to  raise  revenue  for  the  loeal  government,  but  the  pro- 
vision of  the  Constitution  requiring  **bills  for  raising  revenue'* 
to  originate  in  the  House,  can  not  be  applied  to  a  license  tax,  or 
to  any  tax  imposed  merely  for  the  maintenance  of  a  municipal  cor- 
poration. The  provision  of  the  Constitution  in  question  applies 
alone  to  the  State,  or  the  revenue   that  goes  into  or  properly  be- 
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lonj?s  to  the  State  Treasury.  That  tax  is  applied  alone  to  munic- 
ipal purposes  and  no  part  of  it  belongs  to  or  can  find  its  way  into 
the  treasury  of  the  State.  In  taxing  the  people  of  a  town  or 
county  for  a  local  purpose  the  money  collectea  is  not  to  be  con- 
sidered revenue  for  the  State  or  for  State  purposes,  although  the 
corporation,  to  the  extent  of  the  power  conferred,  is  but  the 
agent  of  the  State  to  regulate  and  control,  subjcet  to  constitu- 
tional restriction,  those  who  live  within  its  jurisdiction.  An  act 
bringing  into  existence  the  local  government  with  the  power  to 
enforce  a  tax  for  municipal  purposes,  together  with  all  the 
machinery  necessary  to  run  it,  being  local  in  its  nature  and  in 
aid  of  local  interests,  may  originate  in  either  house,  and  in  cases 
where  the  object  of  taxation^ is  purely  local  and  in  aid  of  local 
purposes,  it  is  not  tlie  legitimate  subject  of  inquiry  whether  the 
act  conferring  the  power  originated  in  the  one  house  or  the  other. 
<  Bullitt  V.  City  of  Paducah,  8  Ky.  Law  Rep.,  870;  Common- 
wealth v.  Bailey,  81  Ky.,  895  [4  Ky.  Law  Rep.,  384];  Kniper  v. 
City  of  Louisville,  7  Bush,  599.) 
Judgment  aiflirmed. 


EDELEN  V.  HAGAN^S  ADM'R,  &c. 

(Filed  Feburary  21,  1888— Not  to  be  reported.) 

Set  ofif— Partnership— Uncle  and  nephew  were  partners  in  feeding  and  sell- 
ing mules.  7'he  uncle  sold  the  mules,  took  the  notes  for  the  purchase  money 
payable  to  himself  alone,  and  manatred  the  entire  business  as  if  the  nephew 
had  no  interest  in  it.  The  uncle  held  two  notes  against  his  nenhew,  amouDt- 
inj?  to  several  hundred  dollars,  and  upon  the  death  of  the  uncle,  these  notes 
oarae  into  the  hands  of  his  administrator  and  heirs,  who  brought  this 
action  to  subject  the  nephew's  interest  in  the  estate  of  the  decedent  to  the 
payment  of  tho.se  notes,  the  nephew  being  one  of  the  heirs.  The  nephew 
alleges  that  his  interest  in  the  profits  of  the  mule  business  amounted  to  as 
much,  if  not  moi'e.  than  the  notes  sued  on,  and  that  he  is  entitled  to  hare 
this  interest  set  off  against  the  claim  sued  on.  It  is  evident  that  the  dece- 
dent converted  the  parrnership  funds  to  his  own  use,  intending  to  make 
himself  individually  liable  to  his  nephew,  and  expecting  to  discharge  that 
liability  by  surrendering  to  his  nephew  the  notes  sued  on.  Held— That  tie 
petition  should  be  dismissed. 

J.  S.  Kelly  for  appellant. 

Wm.  Johnson  and  C.  T.  Atkinson  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  evidence  in  this  case  conduces  to  show  that  the  appellee's 
intestate  was  a  man  of  considerable  estate,  real  and  personal, 
and  in  the  control  of  that  part  of  the  estate  in  which  his  nephew, 
the  appellant,  had  an  interest;  that  the  latter  had  but  little 
voice,  it  any,  in  regard  to  their  joint  adventures,  either  in  the 
sale  of  the  stock  or  the  application  and  disposal  of  the  proceeds- 
They  were  partners,  or  had  been,  in  feeding  two  lots  of  mules, 
the  nephew  giving  them  his  personal  attention,  besides  raising 
and  furnishing  much  of  the  feed  required  to  prepare  them  for 
the  southern  market.  The  uncle  sold  the  mules,  took  the  pur- 
-chase  monev  notes  in  his  own  name,  and  managed  the  entire  bus- 
iness as  if  tlie  nephew  had  no  interest  in  it.     The  appellant  lived 
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^n  the  farm  of  his  uncle  at  the  death  of  the  latter,  and  was  look- 
ing, no  doubt,  to  him  for  aid  in  his  attempt  to  rid  himBelf  of  his 
pecuniary  troubles.  He  was  indebted  to  his  uncle  in  two  notes 
•amounting  to  $6<)0or$7(X),  and  these  notes,  coming  into  the  posses- 
sian  of  the  administrator  and  heirs,  they  sought  to  subject  the 
interest  of  the  appellant  in  the  personal  and  real  estate  left  by 
the  decedent  to  the  payment  of  these  debts.  The  appellant,  being 
one  of  the  heirs,  the  property  was  subjected  to  their  payment  by 
the  chancellor,  and  of  tnis  the  appellant  complains.  He  says, 
by  way  of  defense  to  the  notes,  that  he  was  a  full  partner  with 
his  uncle  in  the  purchase  and  sale  of  these  mules,  and  entitled 
to  one-half  the  profits;  that  the  profits  equaled  and  perhaps  ex- 
'ceoded  the  amount  of  the  notes*;  that  his  uncle  agreed  with  him, 
a  few  days  before  his  death,  that  he  would  surrender  to  him  the 
notes,  in*  fulJ  of  his  interest  in  the  mule  adventure,  but  dying 
suddenly  of  appoplexy,  failed  to  do  so.  He  insists,  however,  'that 
his  interest  should  be  set  off  against  the  claim  made  by  the  nd- 
ministrator.  It  is  evident  that  profits  were  made  from  the 
purchase  and  sale  of  the  mules  in  an  amount  sufficient  to  extin- 
guish tliesp  notes,  and  equally  apparent  tliat  his  uncle,  the  in- 
testate, had  taken  all  the  notes  paj'able  to  himself,  and  recognized 
his  individual  liability  to  his  nephew,  expecting  to  discharge  it 
by  surrendering  ttie  notes  he  held  upon  him.  It  is  shown  by  some 
•one  or  more  of  the  heirs  of  th*^  intestate  that  the  latter  remarked 
more  than  once  that  he  would  be  safe  from  loss  on  account  of 
these  notes  due  him  by  the  appellant  if  he  collected  the  mule 
money.  He  had  in  fact  converted  the  partnership  effects  or 
funds  to  his  own  use,  and  doubtless  then  contemplated  that  his 
nephew  should  look  to  a  final  settlement  by  him  with  those  who 
had  executed  their  individual  notes  in  payment  for  the  mules, 
in  order  to  ascertain  their  solvency  or  insolvency. 

The  notes  were  not  only  made  payable  to  the  uncle,  but  a 
mortgage  has  been  taken  to  secure  this  indebtedness,  omitting 
the  name  of  the  nephew  and  ignoring;  entirely  any  interest  that 
he  ever  had  in  the  partnership.  The  conversion  of  the  partner- 
Bhlp  funcis  was  complete  and  with  the  express  purpose,  on  the 
part  of  the  uncle,  of  paying  to  his  nephew  his  interest  in  these 
notes. 

The  judgment  is  reversed  and  cause  remanded,  with  directions 
to  dismiss  the  petition. 


HALL    V.  RI'DD,  &c. 

(Filed  February  21,  1888— Not  to  be  reported.) 

Landlord  and  tenant— Iie«se  construed— H.  and  R.  entered  into  a  written 
t)ODtraot  by  which  R.  leased  to  H.  a  vacant  city  lot  for  five  years,  H.  agree- 
ing to  pay  an  annual  rent  of  $iiiH)  for  the  lot.  H.  was  to  ertHJt  on  the  lot, 
within  the  five  years,  a  bT\ok  building  of  a  certoin  di'sorlption,  ond  H.  re- 
served the  right  to  terniinatt^  the  lease  at  the  end  of  the  five  years  by  pur- 
t)ha8ing  the  building  at  a  price  to  be  fixed  upon  by  appraisers  selected  by  the 
parties,  who  were  to  be  bound  by  the  oppralsement.  In  the  event  R.  elected 
not  to  purchase  the  building,  H.  was  to  have  the  building  appraised  in  the 
same  manner  and  was  to  have  the  right  to  hold  possession  of  the  building 
and  lot  until  the  rent,  at  the  rate  of  $300  per  year,  would  pay  for  the  build- 
ing at  the  appraised  value.  At  the  end  of  the  five  years  K.  elected  to  pur- 
chase the  building,  and  with  that  view  the  building  was  appraistd.  Held— 
That  R.  having  purchased  the  building  at  the  end  of  Dve  years,  the  right  of 
H.  to  hold  the  possessiou  of  the  lot  and  building  at  a  rental  of  |3C0  pec^ear       j 
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was  at  an  »nd,  and  for  the  length  of  time  be  thereafter  held  possesHlon.  he  i» 
liable  for  its  reasonable  rent,  to  be  applied  as  a  credit  on  the  purchase  prioe- 
of  the  building,  and,  for  the  payment  of  any  balance,  he  should  be  allowed 
to  retain  possession  of  the  property  at  a  reasonable  rent,  which  the  lower- 
court  fixed  at  11,400. 

Will.  Lindsay  and  G.  W.  Jolly  for  appellant. 

G.  W.  Williams  &  Son  for  appellees. 

Appeal  from  Daviess  (Mrcuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  tiie  2Sth  day  of  Au.a;ust,  1876,  thj  appellant  and  the  appel- 
lees, James  C.  Rudd  and  wife,  entered  into  a  written  contract, 
by  which  the  appellees  leased  to  the  appellant  a  vacant  lot  of 
ground  situated  in  the  city  of  Owensboro,  for  the  term  of  five 
years,  commencing  on  the  1st  day  of  January,  1877,  and  ending^ 
on  the  1st  day  of  January.  1882.  Tlie  appellant  agreed  to  pay 
$3(X)  per  year  for  this  lot  of  ground.  The  payments  were  to  be 
made  montiily  at  the  rate  of  $25  per  month.  Tlie  a^^pellees  were 
to  paj''  the  taxes  on  the  lot  of  ground.  The  appellant  was  to  erect 
on  said  lot,  within  five  years,  a  substantial  brick  building,  which 
was  to  be  one  or  two  stories  high,  at  appellant's  option,  which 
building  he  was  to  apportion  into  three  store-rooms  before  his 
term  of  lease  expired.  The  appellant  was  to  pay  all  taxes  on. 
this  building.  At  the  end  of  five  years  from  the  1st  of  January^ 
1877,  the  appellees  reserved  the  right  to  terminate  the  lease  by 
purchasing  the  building  at  a  price  to  be  fixed  upon  it  by  two 
appraisers,  the  aj^pellees  to  select  one  and  the  appellant  to  select 
the  otlier,  and  in  case  the  appraisers  disagreed  as  to  the  value  of 
the  building,  they  were  to  select  an  umpire.  Appellant  and 
appellees  were  to  be  bound  by  the  valuation  tlius  put  upon  the 
building.  In  case  the  appellees  failed  to  purchase  said  building 
at  the  end  of  the  five  years,  the  appellant  was  to  have  the  build- 
ing appraised  in  tlie  same  manner  that  it  was  to  be  done  in  case 
the  appellees  had  purchased  it.  T!ie  appellant  was  then  to  have 
tiie  right  to  hold  the  possession  of  the  house  and  lot  until  the 
rent,  at  the  rate  of  $300  per  year,  would  pay  for  the  building  at 
said  appraised  value,  whicli  rental  the  appellant  was  to  apply  to 
said  payment.  At  the  end  of  five  years  the  appellees  concluded 
to  purchase  the  building,  and  with  tliat  view  the  building  was 
appraised  in  the  manner  designated  in  the  lease,  which  appraise- 
ment was  reduced  to  writing  and  signed  by  the  appraisers  at  the 
sum  of  $«,(W4.  The  appellant  and  appellees,  In  a  writing  signed 
by  them,  after  reciting  the  return  of  the  appraisement  to  them, 
say:  "They  agree  to  abide  the  same,  and  agree  that  the  said 
Rudd  and  wife  are  indebted  to  the  said  Hall  in  said  sum,  and 
that  said  sum  is  a  lien  upon  said  property.'*  This  agreement 
was  signed  and  acknowledged  on  the  2d  of  January,  1882,  and  the 
same,  together  with  the  appraisement,  was  recorded  on  the  4tl> 
day  of  January,  IHS2.  The  appellees  did  not  i^ay  the  $6,004,  and 
the  appellant  continued  in  the  possession  of  the  house  and  lot. 
The  appellant  contends  that  because  the  appellees  failed  to  pay 
him  the  appraised  value  of  the  building  he  has  the  right  to  keep 
the  lot  and  building  at  the  rate  of  $300  per  year  until  the  rent,  at 
that  rate,  wmII  pay  said  sum.  The  appellees  contend  that  the 
appellant  should  pay  a  reasonable  rent  for  the  use  of  the  lot  and 
building,  to  be  credited  on  said  sum. 
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By  the  lerms  of  the  lease  the  appellant's  right  to  retain  the 
■possession  of  the  house  and  lot  at  the  rate  of  $300  per  year,  and 
to  apply  the  same  to  the  payment  of  the  appraised  value  of  the 
building,  until  the  same  should  be  discharged,  depended  upon 
the  condition  that  the  appellees,  at  the  end  of  the  five  years, 
failed  to  purchase  the  building,  and  the  further  condition  that 
the  appellant  had  it  appraised  in  the  same  manner  that  it  would 
have  to  be  appraised  in  case  the  appellees  concluded  to  purchase 
it.  The  object  of  the  appraisement  was  to  fix  a  standard  of  value 
at  which  tlie  appellees  had  the  absolute  riglit  to  purchase,  and 
in  case  they  failed  to  purchase,  the  appellant  was  to  have  the 
appraisement  made  for  the  purpose  of  fixing  the  standard  of 
value,  in  order  that  the  same  might  be  discharged  at  a  rental  of 
|300  per  year.  The  precedent  condition  of  appraisement  was, 
therefore,  material,  and  the  appellant  had  no  right  to  hold  the 
possession  of  the  house  and  lot  after  expiration  of  five  years  at 
a  rental  of  $300  per  year,  unless  the  appellees,  at  the  expiration 
of  the  five  years,  failed  to  purchase  the  building,  and  unless  he 
had  the  same  appiaisod  in  the  manner  designatd  in  the  lease.  In 
case  the  appellees  concluded,  at  the  end  of  the  five  years,  to 
purchase  the  building,  the  lease  is  silent  as  to  the  terms  of  pay- 
ment. But  a  separate  and  distinct  clause  of  the  lease  provides 
in  substance  Ihat,  notwithstanding  appellees  failed  to  purchase 
said  building  at  the  end  of  the  five  years,  they  should  nave  the 
right,  at  any  time  thereafter  to  purchase  the  building  by  paying 
for  it  its  appraised  value,  deducting  from  the  price  the  rents 
that  have  accrued  and  have  not  been  paid.  This  clnuse  speaks 
for  itself.  It  was  not  intended  to  control  the  preceding  clause  in 
reference  to  the  terms  of  payment,  in  the  event  the  appellees  con- 
cluded to  purchase  the  building  at  the  end  of  the  five  years.  In 
that  case  the  lease  certainly  left  the  terms  of  payment  open.  It 
was  the  right  of  the  appellant  to  require  the  cash  in  hand  or  to 
give  time  for  its  payment. 

The  written  agreement  of  the  2d  of  January,  1882,  clearly  shows: 
First,  that  the  appellees  had  agreed  to  purcahse  the  building  at 
its  appraised  value;  second,  that  the  building  was  appraised 
with  that  view ;  third,  tliat  the  appellant  and  appellee  agree  to 
abide  by  the  appraisement;  fourth,  that  tlie  appellees  promised 
to  pay  the  appellant  the  appraised  value  of  the  building;  fifth, 
that  appellant  retained  a  lien  upon  the  whole  property  as  a 
security  for  the  payment  of  the  sum.  This  agreement  was 
equally  binding  upon  the  appellant  and  appellees.  By  this  agree- 
ment the  building  became  tiie  property  of  the  appellees,  and  the 
appellant  had  a  lien  upon  it  for  the'  payment  of  the  purchase 
price.  The  purchase  price,  as  there  was  no  time  fixed  for  its 
payment,  became  due  immediately,  but  from  the  fact  that  a  lien, 
the  evidence  of  which  was  formally  recorded,  was  retained  on 
the  property  for  its  payment,  the  conclusion  is  strong  that  the 
immediate  payment  of  the  money  was  not  required  as  a  preced- 
ent condition  of  the  appellees'  right  to  the  building.  Therefore. 
the  appellees  having  purchased  the  building  at  the  end  of  the 
five  years,  the  appellant's  right  to  hold  the  possession  of  the  lot 
and  Duilding  at  a  rental  of  $3(X)  per  year  was  at  an  end.  And  for 
the  length  of  time  that  he  thereafter  lield  the  possession  of  the 
property  he  was  liable  for  its  reasonable  rent,  which,  after  de- 
clucting  any  taxes  or  insurance  that  he  may  have  paid,  and  the 
-costs  of  any  necessary  repairs,  should  be  applied  as  a  credit  on 
the  purchase  price  of  the  building  and  interest  thereon.  And 
:for  tne  payment  of  any  balance  of  the  purchase  price  and  inter- 
est, he  should  be  allowed    to   retain    the   i)ossession  of    the  house 
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and  lot  at  a  reasonable  rent,  which  the  lower  court  fixed  at  $1,400 
per  year,  first  deducting  from  this  sum  the  taxes,  insurance  and 
the  costs  of  necessary  repairs. 

The  judgement  of  the  lower  court  being  in  accordance  with  the 
foregoing  views,  it  is  affirmed. 


TURNER  V.  SHORT,  &c. 
(Filed  February  21,  1888— Not  to  be  reported.) 

Ad  a nt^- nuptial  atrreemeDt  that  the  wife  shall  keep,  own  and  control  a& 
her  separate  estate  what  then  belontrs  lo  her.  thoufch  verbal,  should  be  np« 
held,  at  least  to  the  extent  of  seourin^;  the  wife  a  homestead  that  she  haa 
acquired  with  her  own  means.  Under  such  an  atrreement  the  wife  pur- 
ohased,  with  her  own  means,  a  lot,  and  had  a  dwelling  house  erected  upon 
it,  the  husband  contributing  nothing  except  his  labor  as  a  carpenter,  in 
value  about  S40, 

Held— That  the  house  and  lot  can  not  be  subjectod  to  the  payment  of  tbe> 
husband's  debts— not  even  to  the  extent  of  the  value  of  the  husband's  labor^ 
as  his  waves,  to  that  extent,  would  be  exempt,  even  if  the  services  hod  been>. 
rendered  for  a  stranger. 

Hazelrigg  &  O'Rear  for  appellants. 

W.  W.  Mc(Tuiro  for  appellees. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellants  instituted  this  action  to  subject  a  small  lot  of  land 
upon  which  a  dwelling-house  and  other  necessary  buildings  of 
little  value  were  situated,  the  title  being  in  the  wife,  to  the  pay- 
ment of  the  husband's  debt.  It  appears  in  evidence  that  on  the 
eve  of  their  marriage,  the  wife  being  a  widow,  owning  a  small 
estate,  consisting  of  money  and  personalty,  the  husband  nothings 
it  was  agreed  between  them  she  should  keep,  own  and  control 
as  her  separate  estate  what  then  belonged  to  her;  that  before  the 
acquisition  of  the  lot  in  controversy  she  had  purchased,  with 
her  own  means,  two  other  lots  of  land  which  were  afterwards 
sold,  and  the  proceeds  thereof  were  used  in  the  purchase  of  the 
present  lot  and  lumber  with  which  to  erect   the  building  upon  it. 

It  does  not  appear  that  the  husband  contributed  anything  at 
all  in  the  purchse  of  eitlier  the  lot  or  lumber  used  in  the  build- 
ings. And  all  that  he  did  contribute  in  the  erection  of  the  build- 
ing was  his  labor  and  services  as  a  carpenter,  in  value  about  $40, 
the  wife  having  paid  for  services  of  others  employed  in  putting 
up  the  improvements.  The  evidence  shows  that  not  only  did 
the  wife,  under  the  antenuptial  agreement,  claim  and  control,  a& 
her  separate  estate,  the  property  and  money  owned  by  her  at  the 
date  of  the  marriage,  but  her  right  to  do  so  was  recognized  by 
the  husband,  who  never  claimed  or  attempted  to  reduce  it  to  his. 
possession. 

It  seems  to  us  that  such  a  contract,  though  verbal,  should  he 
upheld  at  least  to  the  extent  of  securing  to  the  wife  a  homestead 
that  she  has  acquired  with  lier  own  means,  except  as  before 
stated,  and  the  title  to  which  has  been  in  good  faith  invested  in 
her. 

The  only  thing  which  we  think,  under  the  circumstances  of 
this  case,  the  credlitor  could  in  equity  subject  to  his  debts.  Is 
the  wages  of  the  husband  for  his  labor  in  building  the  house,  or 
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aiding  in  building  it.  And  under  section  5,  article  13,  chapter  38, 
General  Statutes,  he  could  not  subject  them,  even  if  the  services 
had  b3en  rendered  for  a  stranger. 

We  are  of.  the  opinion  the  lot  in  quention  is  not  liable,  nor 
should  be  subjected  to  payment  of  the  husband's  debts,  and  the 
judgment  of  the  lower  court  is  affirmed. 


MAY  V.  MARRS. 

(Filed  February  21.  1888— Not  to  be  reported.) 

Vendor  and  vendee— In terest— This  notion  was  instituted  by  a  vendor  to 
enforce  a  lien  upon  land  which  the  vendee  had  held  for  ten  years  under  a 
verbal  contract,  or  to  rescind  the  contract.  The  defendant  answered  that 
since  the  institution  of  the  action  a  contract  had  been  made  by  which  the 
plaintiff  at^reed,  as  a  settlement  of  the  entire  matter,  to  accept  the  original 
purchase  price  without  interest,  and  to  make  him  a  deed,  and  that  pursuant 
to  this  contract  a  deed  had  heen  made  to  him,  reciting  the  payment  of  the 
purchase  money.  It  appears  that  the  deed  was  made  and  accepted  after  the 
action  was  instituted,  and  nt  the  time  it  was  made  nothing  was  said  about 
interest,  but  the  phiintiff  proceeded  at  once  to  file  an  amended  pleading,  in 
which  he  sought  to  enforce  a  lien  for  the  interest  that  had  accrued  under 
the  parol  contract  made  over  ten  years  prior  to  the  institution  of  the  action 
and  the  execution  of  the  deed.  Held— That  the  interest  was  too  large  a  sum 
to  be  overlooked  by  the  parties  when  the  deed  was  executed,  and  as  nothing 
was  said  about  it  at  that  time,  the  chancellor  will  not  now  go  back  to  the 
parol  agreement  to  make  the  vendee  pay  eleven  years'  interest 

James  E.  Stewart  and  James  Goble  for  appellant. 

Alex.  Lackej'  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  recitals  in  the  deed  by  which  the  payment  of  the  pur- 
chase money  is  acknowledged,  wili  not  estop  the  grantor  from 
showing  that  the  purchase  money  has  not  in  fact  been  paid,  but 
in  this  ca.se  it  appears  that  tlie  original  contract  was  by  parol, 
and,  therefore,  void  as  between  the  parties  to  it.  The  appellee 
had  been  in  possession  under  his  verbal  contract  for  more  than 
ten  years  when  this  suit  was  filed  to  enforce  the  lien.  Ir.  js  then 
averred  in  the  answer  tliat  a  subsequent  contract  was  made,  by 
which  the  appellant  agreed,  as  a  settlement  of  the  entire  matter, 
to  accept  the  original  sum  without  interest,  and  make  to  tiie 
appellee  a  deed;  that  this  contract  was  made  after  the  suit  was 
filed  to  enforce  the  original  parol  agreement,  or  rescind  it,  and  a 
conveyance  made  to  the  appellee  reciting  the  payment  of  the 
purchase  money,  and  delivered  to  him.  It  does  appear  that  the 
deed  was  made  and  accepted  after  the  action  was  instituted,  and 
at  the  time  it  was  made  nothing  whatever  was  said  about  inter- 
est, but  the  appellant  proceeded  at  once  to  file  an  amended  plead- 
ing, in  which  he  sought  to  enforce  the  interest  l)y  way  of  lien 
that  had  accrued  under  the  parol  contract  made  over  ten  years 
prior  to  the  execution  of  the  deed.  The  consideration  agreed  ta 
be  paid  under  that  verabl  agreement  is  not  denied,  but  what  the 
consideration  was  when  the  deed  was  executed  does  not  appear. 
No  note  or  evidence  of  any  indebtedness  was  taken  by  the  ven- 
dor from  the  vendee,  but  a  deed  accepted  by  the  one  and  delivered 
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by  the  other  in  full  execution  of  the  contract.  It  is  now  pro- 
posed to  go  back  to  the  parol  aj^reenient,  that  was  not  only  void- 
able but  void,  to  enforce  the  lien  for  the  interest.  It  does  not 
appear  that  any  aj<reenient  was  made  to  pay  interest.  No  de- 
mand of  the  money  price  or  interest  was  made  during  this  long 
interval.  Tlie  productiveness  or  rental  value  of  the  property  is 
not  shown,  and  it  may  be  that  if  the  contract  had  been  rescinded 
that  no  rent  would  have  been  allowed  the  appellant  in  lieu  of  his 
interest  on  tlie  amount  aj?reed  to  be  paid,  but  whether  so  or  not 
the  chancellor  will  not  seize  on  the  terms  of  the  parol  contract 
in  order  to  make  the  appellee  pay  eleven  years'  interest  on  the 
sum  mentioned  as  the  purchase  price  in  the  absence  of  some 
agreement  to  pay  the  interest  when  this  deed  was  executed.  This 
is  too  large  a  sum  for  the  i)arties  to  have  failed  to  notice  when 
the  deed  was  executed,  and  as  the  appellant  admits  that  nothing 
was  said  about  it  at  the  time,  that  fact  conduces  strongly  to  show 
that  the  entire  matter  was  then  finally  adjusted. 
Judgment  affirmed. 


PAGE  V.  WEBB. 

(Filed  February  28,  1888— Not  to  be  reported.) 

Purchase  by  agent  of  princlpar's  property— Appellant,  as  agent  for  appfl- 
lee,  a  nonresident,  listed  the  letter's  proi)erty  for  taxation,  and  for  Bt»veral 
years  paid  the  taxes  out  of  his  own  pocket,  but  falling  thereafter  to  pay  the 
taxes  for  several  years,  during  which  time  he  had  continued,  however,  as 
agent  to  list  the  property,  it  was  sold  for  the  unpaid  taxes,  and  purchased 
by  the  sheriff,  who  assijsned  his  bid  to  appellant.  The  latter  having  ob- 
tained a  deed  from  the  sheriff,  this  action  was  brought  by  appellee  to  cancel 
that  deed,  appellee  tendering  the  full  amount  paid.  Held— That  appellant, 
AS  affent,  acquired  the  title  to  protect  the  appellee,  his  principal,  and  he  can 
not,  in  a  court  of  conscience,  be  deemed  to  have  purchased  the  land  for  any 
other  purpose. 

H.  C.  Baker  for  appellant. 

Montgomery  &  Jones  for  appellee. 

Appeal  from  Adair  C-ircuit  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Pryor. 

The  appellee,  Webb,  living  in  Memphis,  Tenn.,  and  owning  a 
large  tract  of  land  in  Adair  county,  in  this  State,  employed  the 
appellant,  Page,  to  take  charge  of  his  land,  list  it  for  taxation 
and  pay  the  taxes  as  they  became  due.  The  agent  paid  the  taxes 
for  three  years  prior  to  the  year  1874,  bi^t  declined  to  pay  them 
for  the  years  1874,  1875,  1876  and  1877.  The  land  was  sold'to  pay 
the  taxes  for  those  years,  and  purchased  by  tlie  sheriff,  who  as- 
signed his  bid  to  Page,  appellee's  agent,  and  the  latter  obtained 
a  deed  therefor. 

This  action  is  to  cancel  that  deed  and  compel  the  appellant  to 
surrender  his  claim,  the  appellee  tendering  the  full  amount  paid. 
That  the  appellee  was  derelict  in  his  duty  in  failing  to  furnish 
the  appellant  with  money  to  pay  the  taxes  is  established,  and 
this  agent  was  left  to  pay  them  out  of  his  own  pocket,  which  he 
did  up  to  1878.  The  land  was  listed  for  the  years  during  which 
the  taxes  were  unpaid  by  the  appellant,  as  the  agent  of  the  ap- 
pellee, and  when  sold  was  purchasd  by  the  appellant.    The  latter 
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states  that  he  does  not  recollect  whether  he  listed  the  property 
in  that  way  or  not,  still  the  assessor's  books  show  that  it  was 
listed  in  that  manner.  The  agent  of  the  principal  was  purchas- 
ing tlie  principal's  property,  and  must  be  regarded  as  holding  it 
for  his  principal.  He  purchased  the  1,0()0  acres  of  land  for  $32, 
and  looking  to  the  relation  of  the  parties  at  the  time  with  refer- 
ence to  the  subject  matter  of  controversy,  the  chancellor  properly 
held  that  the  agent  acquired  the  title  to  protect  the  claim  of  the? 
appelleerand  he  can  not,  in  a  court  of  conscience,  be  deemed  to 
fcave  purchased  the  land  for  any  other  purpose. 
Judgment  afflrmed. 


JAMES,  &c.  V.  ZIGLER,  &c. 
(Filed  February  23,  1888— Not  to  be  reported.) 

1.  Aflsignments  by  operation  of  law— Although  an  act  of  preference  by  an 
Insolvent  debtor  was  done  at  the  instance  of  the  preferred  creditors,  who 
were  6tru(rgling  to  secure  their  claims,  it  operated  as  an  assif^nnient  under 
the  statute. 

2.  Same— Although  a  debt  was  created  upon  the  faith  of  the  debtor's 
promise  to  transfer  a  certain  claim  to  the  creditor,  yet,  as  this  promise  could 
not  have  i>een  speciflcaliy  enforced,  a  compliance  with  it  after  the  debt  was 
created  was  an  act  of  pivference,  and  operated  as  an  assignment  for  the  ben- 
efit of  ail  the  creditors,  iho  debtor  l)eiug  hopelessly  insolvent. 

Hill  &  Alcorn  and  Welch  &  Saufley  for  appellants. 

R.  P.  Jacobs  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Pryor. 

The  testimony  in  this  case  conduces  to  show  that  Zigler's  fail- 
ing condition  in  business  made  his  creditors  suspicious  as  to  his 
conduct,  and  caused  them  tf9  make  efforts,  by  legal  process  and 
otherwise,  to  secure  their  debts.  The  debtor  had  made  an  assign- 
ment for  the  benefit  of  creditors,  with  one  of  the  appellees,  the 
assignee,  but  that  assignment,  for  some  reason,  was  never  per- 
fected or  delivered.  So  one  of  the  principal  creditors  knew  of  the 
insolvent  condition  of  the  debtor  and  oi)tained  an  attachment  to 
secure  Zigler's  liability  to  him.  It  is  not  by  any  means  certain 
that  the  two  combined  to  defeat  the  assignment,  so  tliat  James 
miglit  obtain  a  preference  by  resorting  to  his  legal  remedies,  but, 
on  the  contrary,  the  testimonj'  conduces  to  show  that  such  was 
the  state  of  feeling  between  them,  that  no  such  amicable  arrange- 
ment would  likely  have  been  entered  into. 

The  transfers  and  ct)nveyance  by  the  debtor  to  the  bank  and  to 
Chadwick  brought  the  case  within  the  act  of  1856,  now  a  part  of 
the  (leneral  Statutes,  and  operated  to  transfer  the  estate  of  the 
debtor  to  his  creditors.  The  conveyance  in  April,  1884,  to  Chad- 
wick was  made  to  secure  the  latter  in  the  indebtedness  of  Zigler 
to  him,  and  while  Chadwick's  memory  is  treacherous,  to  say  the 
least  of  it,  as  to  the  consideration  for  this  conveyance,  neither 
himself  or  Zigler  deny  an  indebtedness  at  the  tinit?,  and  it  was 
within  the  power  of  each  to  have  made  a  full  disclosure  of  the 
entire  transaction,  and,  failing  to  do  so,  tlie   testimony  of  Chad- 
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wick,  conducing  to  show  that  an  indebtedness  did  exist,  the 
chancellor  should  have  assumed,  as  he  did,  that  the  parties  were 
guilty  of  constructive  and  not  actual  fraud.  The  transfer  of  the 
notes  and  the  claim  of  the  railroad  company  to  the  bank  waa 
also  an  act  operating  to  place  the  estate  of  the  debtor  in  tha 
hands  of  creditors.  The  debtor  may  have  promised  to  transfer 
the  claim  on  the  railroad  and  deliver  tlie  notes  in  consideration 
that  the  bank  would  give  him  credit  or  accept  his  checks,  yet 
this  promise  was  not  complied  with  until  after  the  debt  jn'as  cre- 
ated, and,  like  any  other  promise  to  pay,  it  was  no  such  contract 
us  could  have  been  specifically  enforced,  leaving  the  debtor 
violating  his  promise  with  his  creditor,  like  ail  other  creditors,  un- 
secured. Zigler's  promise  to  pledge  the  claim  on  the  railroad 
f massed  to  the  l)ank  no  right  or  title  to  it,  and  its  subsequent  de- 
ivery  gave  to  the  bank  no  preference  over  other  creditors,  and 
the  attempt  to  prefer  operated  as  an  assignment  for  the  benefit 
of  all.  It  is  apparent  from  this  pntire  record  that  these  creditors 
were  struggling  to  secure  their  claims  from  a  debtor  hople^sly 
insolvent.  No  actual  fraud  was  perpetrated  by  any  of  them,  but 
the  attempt  to  prefer  by  the  debtor  in  contemplation  of  insol- 
vency was  in  violation  of  tlie  statutes  proliibiting  such  prefer- 
ences and  inured  to  the  benefit  of  all.  The  creditors  here  were 
obtaining  tlie  preference  at  their  own  instance,  i\nd  both  debtor 
and  creditor  concurred  in  an  act  that  resulted,  under  the  statute* 
as  a  transfer  of  all  the  debtor's  estate  to  creditors.  Such  waa 
the  condition  of  the  del)t()r  that  one  of  the  creditors  or  his  clerk 
purchased  of  Zigler  a  considerable  portion  of  his  stock  of  goods 
and  remove(i  them  from  Zigler\s  store-house  1o  his  own,  all  such 
acts  indicating  tlie  efforts  of  creditors  to  secure  as  much  as  pos- 
sible in  this  financial  wreck.  It  is  true  that  James  had  the  goods 
returned  and  did  nothing  more  than  a  vigilant  creditor  should 
have  done,  yet  the  acts  of  other  creditors,  prior  to  his  attach- 
ment, had  placed  all  creditors  on  terms  of  eciuality,  and  such 
must  be  the  distribution  made  of  the  debtor's  estate. 


MERCER,  &c.  V.  MERCER'S  ADM'R,  &e. 
(Filed  February  28,  1888.) 

1.  A  new  trial  should  not  be  priint+'d  upon  the  ground  of  newly- discovered 
evidence,  unless  the  new  evidence  be  of  a  decisive  chftracter.  If  It  be  doubt- 
ful whether  it  would  have  any  pivponderatinpr  influ«'nce  upon  another  trial, 
then  a  new  trial  will  not  be  Kranted.  P^specially  should  this  rule  apply 
where  newly-discovered  evidence  is  parol  and  relates  to  a  point  litigated 
upon  the  former  trial. 

2.  Lost  wills^Where  a  will  which  was  last  seen  in  the  oustody  of  the  tefi« 
tator  can  not,  afr>4^r  due  search,  be  found,  the  law  presumes  that  the  testator, 
in  some  way,  with  the  intention  of  revokin^r  the  will,  destroyed  it,  and  if 
its  absence  is  not  accounted  for,  this  presumption  will  prevail. 

W.  B.  Harrison  and  Belden  &  Shuck  for  appellants. 
Wm.  Lindsay  and  Russell  &  Avritt  for  appellees. 
Appeal  from  Marion  Circuit  Court- 
Opinion  of  the  court  by  Judge  Holt. 
Persons  claiming  to  be  the  devisees  under  an  alleged  holograph 
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will  of  Felix  Mercer,  and  also  claiming  that  the  original  had 
been  stolen  and  fraudulently  suppressed  by  one  of  his  heirs, 
offered  a  writing  purporting  to  be  the  substance  of  it,  for  pro- 
bate. After  being  rejected  by  the  county  court  it  was  estab- 
lished by  the  circuit  court,  but  upon  an  appeal  to  this  court  the 
judgment  was  reversed,  with  directions  to  affirm  the  Judgment 
of  the  flrst-named  court.  The  opinion  will  be  found  in  14  Bush,, 
page  434. 

The  only  evidence  offered  to  show  the  execution  or  existence 
or  contents  of  the  alleged  will  consisted  of  the  declarations  of 
Mercer,  and  as  the  testimony  failed  to  show  its  suppression  or 
loss,  and  there  was,  therefore,  no  competent  evidence  of  its  exe- 
cution or  contents  to  be  corroborated  by  his  instruments,  thi» 
court  ended  the  case  as  above  indicated.  The  propounders  had 
hitherto  failed  to  produce  any  'witness  to  testify  that  he  had' 
ever  seen  such  a  will.  When,  however,  the  time  within  which 
a  petition  for  a  new  trial  may  be  filed  upon  the  ground  of  newly 
discovered  evidence  was  drawing  to  a  close,  this  action  was 
brought  for  such  purpose,  based  upon  the  ground,  as  the  petition 
avers,  that  a  certain  partv  would  testify  that  Mercer  had  shown 
him  such  a  will;  that  he  knew  It  was  in  Mercer's  handwriting; 
that  he  had  told  him  it  was  his  will,  and  that  he  (Mercer)  had 
written  and  signed  it;  that  he  the  (witness)  reul  it,  and  that  the 
paper  ottered  for  probate  conformed  in  substanc^^  to  it.  When  he 
came  to  testify,  however,  he  failed  to  prove  that  the  writing, 
which  he  says  he  saw,  was  in  the  handwriting  of  Mercer,  either 
as  to  body  or  signature.  He  did  not  know  his  writing.  He  doe» 
not  expressly  say  that  Mercer  told  him  he  had  hi  nisei f  signed 
his  name  to  it,  but  he  does  testify  that  Mercer,  when  speaking 
of  the  paper,  said  that  it  was  his  will,  and  that  he  had  written 
it.  This,  by  fair  inlepretation,  must  be  regarded  as  referring  to- 
both  the  body  of  the  writing  and  the  signature,  and  as  evidence 
that  it  was  altogether  i«  the  handwriting  of  Mercer.  It  had 
been  proven  upon  the  former  trial,  however,  that  Mercer  said  that 
he  had  written  his  own  will.  Indeed,  all  that  the  newly  discov- 
ered witness  states  was  then  testified  to  b.y  other  witnesses,  save 
no  one  had  seen  the  alleged  paper.  There  is  some  otlier  new  tes- 
timony in  this  suit  beside  that  of  the  witn«*8s  just  named,  hut  it 
is  merely  cumulative,  as  is  indeed  all  of  it,  unless  we  except  the 
statement  of  the  one  witness  as  to  seeing  the  paper,  but  as  to  the 
execution  of  which  he  knew  nothing,  save  from  the  declarations 
of  Mercer.  Two  reasons,  however,  render  it  unnecessary  to  con- 
sider whether,  in  the  absence  of  the  paper,  the  evidence  of  this, 
witness,  who  was  unacquainted  with  Mercer's  handwriting,  was, 
under  our  statute  relating  to  the  proof  t)f  wills,  proper  or  suffi- 
cient evidence  of  its  due  execution  : 

1st.  It  is  well  settled  that  a  new  trial  should  not  be  granted 
upon  the  ground  of  newly  discovered  evidence,  unless  it  be  of  a 
decisive  character.  If  it  be  doubtful  whether  it  would  have  any 
preponderating  influence  upon  another  trial,  then  it  will  not 
avail  to  obtain  it.  (Allen  v.  Perry,  6  Bush,  85.)  Especially 
should  this  rule  apply  where  the  newly  discovered  evidence  is 
parol  and  relates  to  a  point  litigated  upon  the  former  trial.  If 
the  converse  of  the  rule  were  adopted  it  would  protract  litigation 
indefinitely,  and  often  lead  to  subornation  and  perjury.  In  this 
instance  the  witness,  whose  evidence  is  mainly  relitd  upon  ta 
obtain  a  new  trial,  is  of  doubtful  character,  and  this  very  fact 
forcibly  illustrates  the  wisdom  of  the  rule  just  alluded  to,  and 
furnishes  one  reason  for  adhering  to  it.  The  evidence  show.«(^ 
that  his  credibility  is  at  least  questionable,  while  the  testimony 
of  the  other  new   witnesses  is   not  only   merely  cumulative,  but. 
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cither  contradicted  by  other  evidence  in  the  record,  or  was  known 
to  the  appellants  at  the  time  of  the  former  trial.  It  is  unneces- 
sary to  review  it  in  detail,  but  sufficient  to  say  that  all  of  the 
newly  discovered  testimony  is  of  such  a  doubtful  and  uncertain 
character,  either  by  reason  of  the  character  of  the  witness  or 
•contradiction,  that  we  do  not  feel  authorized  to  disturb'the  con- 
clusion reached  by  the  lower  court. 

In  the  second  place  there  is  now  no  additional  testimony  as  to 
the  suppression  or  theft  of  the  alleged  will.  This  court,  upon  the 
appeal  of  the  main  case,  was  of  the  opinion  that  there  was  no 
sufficient  evidence  of  its  fraudulent  suppression.  After  an  exam- 
ination of  the  record  we  see  no  reason  to  think  otherwise.  The 
only  witness  whose  evidence  tends  to  show  it — and  that  but 
slightly— is  not  only  an  interested  party  but  of  bad  character, 
while  the  devisee,  who  is  charged  with  the  wrong,  testifies  to  his 
innocence,  which  is  to  be  presumed,  and  he  is  sustained  by  vari- 
ous circumstances.  Admitting,  tlierefore,  the  existence  at  one 
time  of  a  will  porperly  executed,  yet  it  was  last  seen  in  the  cus- 
tody of  the  testator  and  can  not  now,  after  due  search,  be  found. 
Under  these  circumstances  the  law  presumes  that  he,  in  some 
way,  animo  revocandi,  destroyed  it,  and  there  is  no  evidence  in 
this  record  sufficient  to  rebut  this  presumption.  (I  Jarman  on 
Wills,  page  161.)  When  not  produced  its  loss  must  be  shown  or 
absence  accounted  for,  or  this  presumption  will  prevail. 

The  judgment  is  affirmed. 


WOOD  V.  COMMONWEALTH. 

(Filed  P'ebruary  25,  188S— Not  to  be  repoited.) 

1.  Involuntnry  manslaughter— InstmotioD— When,  under  aii  Indictment 
for  murder  or  voluntary  manslaughter,  there  is  evidence,  however  slight, 
from  which  a  jury  might  find  the  existence  of  facts  constituting  in^oluntaiy 
manslaughber,  it  is  the  duty  of  the  court  to  instruct  them  as  to  this  oflTenfe. 

2.  Same— One  mi#st  be  held  to  intend  the  reasonable  and  usual  consequence 
of  an  act.  Therefore,  where  one  makes  an  assault  with  a  weapon,  i^eason- 
ahly  calculated  to  endauKer  the  life  of  the  person  assaulted,  and  death  re- 
sults, he  can  not  be  heard  to  say  that  it  was  an  Involuntary  homicide.  In 
this  case  it  appears  that  the  accused  stabbed  the  deceased  with  a  knife— first 
in  the  arm  and  then  in  the  .side.  He  tesrifles  that  his  intention  was  simply 
to  disalile  the  deceased,  who  was  engafsred  in  a  flffht  with  the  brother  of  the 
accused.  Held— That  the  court  did  not  err  in  failing  to  instruct  the  jury  as 
*o  involuntary  manslauf^hter. 

.3.  Degrees  of  ofifense— I'nder  an  indictment  for  murder  the  defendant  can 
not  be  convicted  of  the  statutory  offense  of  willfully  stabbing  or  shooting 
another  not  designing  thereby  to  produce  or  cause  his  death,  this  offense  not 
being  a  lower  degree  of  the  offense  cliarged,  or  included  in  it. 

W.  F.  Browder,  Richard  Lyles,  John  S.  Rhea,  S.  A.  Bass  and 
S.  R.  Crewdson  for  appellant. 

N.  A.  Porter  and  P.  W.  Hardin  for  ppellee. 

Appeal  from  Logan  Ciicuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  principal  ground  of  complaint  in  this  case  is  that  the  lower 
court  failed  to  give  the  whole  law  applicable  to  it  by  not  instruct- 
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ing  the  jury  as  to  involuntary  manslaughter.  A  brief  statement 
of  the  circumstances  connected  with  tlie  liomicide  is  necessary 
to  the  consideration  of  this  question. 

Brewer  Wood,  who  is  a  brother  of  the  appellant,  Harrison  Wood; 
and  the  deceased,  Morgan  Procter,  were  diflfering  as  to  the  right 
to  the  possession  of  a  breast  pin.  They  agreed  to  submit  the 
matter  to  one  H.  L.  Eades,  and  accompanied  by  John  Walton 
and  Sarah  Proctor,  the  motlier  of  tiio  deceased,  they  proceeded 
to  the  office  of  the  proposed  arbitrator  where,  just  outside  the 
door,  they  stated  the  matter  to  liim,  Brewer  Wood  claiming  that  ' 
he  rightfully  held  the  pin  in  pledge  for  a  debt  the  deceased  owed 
him,  while  the  latter  asserted  that  it  had  been  obtained  from 
him  by  force.  p]ades  said  to  them  that  accepting  the  statement 
of  one' he  was  right,  hut  if  that  of  the  otlier  were  true  then  he 
was  entitled  to  it. 

Thereupon  the  deceased  repeated  his  version  of  it  when  Wood 
called  him  a  liar  and  began  striking  and  kicking  him,  while  the 
latter,  as  he  rc^rreated  backward,  was  endeavoring,  with  his 
open  hands,  to  protect  his  person  from  violence.  Just  at  this 
time  the  appellant,  Harrison  Wood,  came  up  and  joined  in  the 
attack  upon  the  deceased,  who,  as  he  c<mtinued  to  back,  was 
still  endeavoring,  with  his  open  hands,  to  ward  oif  the  blows 
and  kicks  of  his  two  assailants.  Finally  he  reached  a  place 
where  there  was  a  downward  step  to  the  level  with  the  bottom 
of  a  cellar  window,  and  there  he  either  stumbled  or  was  knocked 
or  kicked  down,  and  his  assailants  then  left  him.  During  the 
time,  however,  the  accused  had  stabbed  him  with  a  knif(»  twice 
—once  in  the  right  arm  and  then  in  the  side.  He  got  up,  walked 
a  few  steps  and  fell  dead.     He  was  unarmed. 

Besides  the  actors  in  the  tragedy  but  four  persons  witnessed  It 
or  any  part  of  it.  One  of  tliem,  Walton,  was  not  introduced  as  a 
witness.  He  wns  not  at  the  trial.  One  of  the  remaining  three 
was  the  mother  of  the  deceased,  while  the  other  two  were,  so  far 
as  this  record  discloses,  disinterested  and  in  no  way  related  to 
the  parties.  The  accused  testified  that  the  deceased  struck  his 
brother  and  was  endeavoring  to  draw  a  pistol;  that  he  only  in- 
tended to  disable  him,  and,  therefore,  stabbed  him  first  in  the 
arm,  but  finding  that  he  had  not  succeeded  in  his  purpose  he  then 
stabbed  him  in  the  side.  The  testimony  of  the  brother  supports 
this  statement,  bur  the  jury  did  not  accept  it  as  true,  and  tlie 
evidence  of  the  two  disinterested  witnesses,  supported,  as  it 
is,  by  the  testimony  of  the  mother  of  the  deceased,  shows  that 
they\vere  right  in  rejecting, it.  The  circumstances  of  the  trans- 
action as  above  detailed  are,  in  our  opinion,  fully  siiown  by  the 
testimony.  Did  they  authorize  the  submission  to  the  jury  of  the 
(piestion*  of  involuntary  manslaughter?  If  at  all,  however 
sliglitly,  then  it  was  the  duty  of  the  trial  court  to  present  it  to 
them  by  proper  instructions  for  their  determination.  It  is  notice- 
able tliat  the  accused,  although  represented  by  distinguisiied 
counsel,  asked  no  instruction  upon  the  subject.'  This  omission, 
however,  did  not  render  it  less  the  duty  of  the  court  to  submit 
the  question  to  the  jury,  if,  upon  the  facts  of  the  case,  it  was 
proper  to  do  so.  Blackstone  has  defined  involuntary  manslaugh- 
ter as  the  killing  of  anotfher  in  doing  some  unlawful  act  without 
any  hoimcidal  intention,  whether  the  act  be  directed  against  the 
person  killed  or  another.  Lord  Hale  says  that  ** involuntary 
homicide  is  the  death  or  hurt  of  the  person  of  a  man.  against  or 
beside  the  will  of  him  that  kills  him."  Thus  if  A  strikes  B  with, 
a  small  stick,  not  intending  to  kill  him,  and  it  is  not  reasonably 
calculated  to  do  so  or  at  all  probable  that  it  w^ill  have  such  effect^ 
this,  if  death  results,  would  be  involuntarj'  manslaughter.     One. 
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must,  however,  be  held  to  intend  the  reasonable  and  usual  con- 
"sequences  of  an  act.  If  it  be  reasonably  calculated  to  endang^er 
human  life,  and  death  results,  the  doer  can  not  be  heard  to  say 
that  it  was  an  involuntary  homicide.  If  so,  this  would  be  the 
common  excuse,  and  the  law,  instead  of  protecting  the  innocent, 
would  afford  a  shelter  to  the  lawless.  It  is  ur^ed,  however,  that 
the  testimony  of  the  accui^ed  and  that  of  his  brother  required 
that  the  jury  should  have  been  so  instructed. 

It  is  true  that  when  there  is  evidence,  however  slight,  from 
which  a  jury  might  find  the  existence  of  facts  constituting  invol- 
untary manslaughter,  it  is  the  duty  of  the  court  to  instruct  them 
as  to  the  law  of  this  offense.  (Bush  v.  Commonwealth,  78  Ky., 
268.)  In  this  instance,  however,  the  accused  intentionally  used 
<a  deadly  weapon.  Its  use  was  reasonably  calculated  and' likely 
to  produce  death.  He  knew  it,  and  kno\v*ing  this,  he  stabbed  the 
deceased  and  killed  him.  Under  these  circumstances  he  will  not 
be  allowed  to  now  shield  himself  under  the  plea  that  he  did  not 
in(*_'nd  to  kill  the  deceased.  Tested  by  his  own  evidence  it  was 
not  a  case  of  involuntary  homicide. 

Section  2,  article  4,  chapter  29  of  the  General  Statutes,  pro- 
vides: 

"Any  person  who  shall  willfully  strike,  stab,  thrust  or  shoot 
another,  not  designing  thereby  to  produce  or  cause  his  death  and 
which  is  not  done  in  self-defense,  or  in  an  attempt  to  keep  and 
preserve  the  peaec,  or  in  the  lawful  arrest  or  attempt  to  arrest  a 
person  charged  with  felony  or  misdemeanor,  or  in  doing  any 
other  legal  act,  so  that  the  person  struck,  stabl)ed,  thrust  or  shot 
■  shall  die  thereof  witihn  six  months  next  thereafter,  shall  be  con- 
fined in  the  penitentiary  not  less  than  one  nor  more  than  six 
years.'' 

This  is  an  indictment  for  murder.  In  such  a  case  tlie  accused, 
if  not  guilty  of  murder  or  voluntary  manslaughter,  mav,  if  the 
facts  authorize  it,  be  convicted  of  involuntary  manslaughter,  but 
he  can  not,  under  such  an  indictment,  be  convicted  of  the  offense 
created  by  the  statute.  In  such  a  case  the  trial  must  proceed 
as  if  the  statutory  offense  had  not  been  created.  (Conner  v.  Com- 
monwealth, 18  Bush,  714;  (Buckner  v.  Commonwealth,  14  Bush, 
f>Ol.)  It  is  not  a  degree  of  the  offense  charged  in  th'5  indictment, 
nor  is  it  included  in  it,  and  section  262  of  the  Criminal  Code  only 
authorizes  a  conviction  for  a  lower  degree  than  the  one  charged, 
or  of  an  offense  included  in  the  charge  contained  in  the  indict- 
ment. 

The  statute  created  a  new  offense,  and  an  indictment  there- 
under must  describe  the  offense  in  the  language  of  the  statute  or  • 
by  words  of  like  import.  It  must  state  circumstances  which, 
under  the  act,  make  up  the  offense,  and  where,  as  in  this  case, 
the  enacting  clause  contains  exceptions,  the  indictment  must  neg- 
ative them.  It  follows  that  the  jury  should  not  have  been  in- 
structed as  to  the  offese  created  by  statute.  Even  if  the  indict- 
ment had  embraced  the  statutory  offense,  or  if,  as  defined  by  the 
statute,  it  were  equivalent  to  the  common  law  offense  of  invol- 
untary homicide,  yet,  as  we  have  alrfeady  seen,  the  evidence 
would  not  have  authorized  any  instruction  upon  the  subject.  We 
fail  to  see  that  the  court,  in  its  instructions,  intimated  in  any 
-way  or  to  any  extent  to  the  jury  that,  in  its  opinion,  the  accused, 
if  not  guilty  of  murder,  should,  at  least,  be  convicted  of  man- 
slaughter. No  such  inference  can  fairly  be  drawn  from  them, 
and  they  were  as  favorable  to  the  accused  as  he  had  a  right  to 
<lemand  or  expect. 
Judgment  affirmed. 
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JEFFRIES  V.  COMMONWEALTH. 

(Filed  February  25,  1888— Not  to  be  reported.) 

1.  Reversible  errors— The  correctness  of  an  instruction  not  objected  or  ex- 
f)ented  to  in  the  lower  court  can  not  be  oonsldered  on  appeal. 

2.  Same— There  can  be  no  reversal  for  an  error  in  overruling  a  motion 
for  a  new  trial. 

J.  C.  Johnson  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  McLean  (Mrcuit  Court. 

Opinion  of  the  court  by  Judire  Lewis. 

No  bill  of  exceptlon.s  or  bill  of  evidence  is  filed  as  part  of  the 
record  in  this  case,  and  even  if  the  instruction  complained  of  by 
appellant's  counsel  was  properly  before  us,  we  could  not  con- 
sider it,  as  has  been  repeatedly  held,  because  it  was  not  objected 
or  excepted  to  in  the  lower  court. 

The  only  exception  which  the  transcript  before  us  shows  was 
taken  to  any  ruling  by  the  lower  court,  is  one  to  the  decision 
overruling  the  motion  for  a  new  trial,  which  section  281  of  the 
Criminal  Code  expressly  provides  shall  not  be  subject  to  excep- 
tion. 

As  the  only  alleged  error  of  the  lower  court  was  not  then  ex- 
cepted to,  nor  is  properly  presented  to  us  for  revision,  we  have 
no  right  to  consider  it,  and  the  judgment  must  consequently  be 
affirmed. 


WADE,  &c.  V.  BRYANT,  &c. 

(Filed  February  25,  1888— Nut  to  be  reported.) 

1.  Nunc  pro  tunc  judgment—Although  neither  the  minutes  nor  the  order 
book  showed  that  a  certain  judgment  hud  been  rendered  at  a  previous  teim 
of  the  court,  yet  as  the  defendants  had  filed  both  nn  assignment  of  errors 
and  a  supersedeas  bond  reciting  the  rendition  of  such  a  judgment,  these 
were  admissions  of  record  that  the  judgment  had  been  renderc>d,  and  were 
Bufiiolent  to  authorize  the  court  to  enter  the  judgment  nunc  pro  tunc. 

2.  Bills  of  exceptions— As  no  bill  of  exceptions  was  tendered  at  the  term 
at  which  judgment  was  rendered,  and  leave  was  not  obtained  to  present  the 
bill  at  the  succeeding  term,  the  court  properly  refused  to  sign  a  bill  ten- 
dered at  the  succeeding  term. 

Tisdale  &  (tray  for  appellants. 

Collins  &  Fenley  for  appellees. 

Appeal  from  Kenton  Circuit  ('ourt. 

Opinion  of  the  court  by  Judge  Bennett. 

In  an  action  which  was  brought  by  the  appellees  in  tlie  K<jn- 
ton  Circuit  Court  against  the  appellants  for  the  purpose  of  hav- 
ing the  estate  of  the  late  Francis  Loamine  between  the  appellees 
and  the  appellants  as  devisees,  the  court  appointed  three  proper 
persons  as  commissioners  to  partition  the  real  estate  among:  said 
parties.     The  commissioners  thus  appointed  made  to  the  court  a 
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written  report  of  partition.  To  this  report  the  appellants  filed 
exceptions  upon  the  ground  that  the  partition  was  unfair  and 
unequal.  The  exceptions  were  set  for  hearing  on  the  17th  day  of 
June,  1882,  but  it  does  not  appear,  either  from  the  minutes,  orders 
or  judgment  of  the  court  at  that  term,  that  tlie  exceptions  were 
passed  upon  at  said  term  of  court.  But  it  does  appear  that  on 
the  3d  of  July,  1882,  the  appellants  filed  their  assignment  of 
errors,  in  which  they  recite  the  judgment  of  partition,  and  com- 
plain of  the  court's  overruling  all  their  exceptions  to  the  com- 
missioner's report  of  partition,  and  of  the  court's  confirming  the 
same.  Jt  also  appears  that  on  the  8d  of  July,  1882,  the  appellants 
executed  a- supersedeas  bond,  in  whirh  it  is  recited  that  a  judg- 
ment was  rendered  confirming  the  report  of  partition.  It  also 
appears  that  on  the  27th  day  of  September.  1882,  the  superse- 
deas bond  was  again  referred  to  in  one  of  the  orders  of  court. 
The  case  was  appealed  to  this  court,  and  the  appeal  was  dis- 
missed in  1884.  At  the  May  term,  1884,  of  the  circuit  court,  the 
court  fixed  the  Bth  day  of  said  term  for  the  hearing  of  the  excep- 
tions to  the  report  of  partition,  but  the  exceptions  were  not  heard 
on  that  day.  On  May  the  29th,  1884,  the  mandate  of  this  court 
was  filed  dismissing  the  appeal.  Thereupon  the  appellants  filed 
additional  exceptions  to  the  report  of  partition,  but  these  excep- 
tions having  been  lost  or  misplaced,  they  are  not  copied  in  the 
record.  They,  therefore,  can  not  be  considered.  On  the  same 
day  the  exceptions  were  heard  in  part,  and  continued  for  further 
hearing  until  the  12th  day  of  the  term.  On  that  day  the  appel- 
lees moved  the  court  to  enter  judgment  as  of  September  the  17th, 
1882,  nunc  pro  tunc,  overruling  the  exceptions  theretofore  filed  to 
the  report  of  partition  and  confirming  the  same. 

The  court,  on  the  llth  of  September,  1884,  adjudged  that  it  had 
rendered  a  judgment  in  writing  on  the  17th  day  of  June,  1882, 
overruling  the  exceptions  to  the  report,  and  confirming  the 
same,  which  judgment,  by  oversight,  was  never  entered  on  the 
order  book.  It  was  adjudged  that  the  appellants'  exceptions  to 
the  report  of  partition  "be  now  overruled  and  said  report  con- 
•firmed,"  and  that  the  judgment  "be  entered  of  record  as  of  date, 
June  17th,  1882,  nunc  pro  tunc."  It  was  also  adjudged  that  the 
appellants'  exceptions  filed  since  the  filing  of  the  mandate  of  the 
Court  of  Appeals  "be  overruled."  The  appellants  have  appealed 
from  this  judgment. 

It  is  cont(Mi(led  that  J\.s  neither  the  miniftes  or  order  book 
showed  that  a  judgment  was  rendered  on  the  I7th  day  of  June, 
18S2,  the  court  had  no  i)ower  to  render  a  judgment  nunc  pro 
tunc.  Tiie  record  shows  that  the  appellants  on  the  3d  of  Jul\% 
1882,  filed  their  assignment  of  errors,  in  which  they  state  that  the 
court  overruled  all  their  exceptions  to  the  report  of  partition, 
and  rendered  judgment  confirming  the  same.  The  record  also 
shows  that  on  the  3d  of  July,  1882,  the  appellants  filed  a  super- 
sedeas bond,  in  which  it  is  stated  that  the  court  had  rendered  a 
judgment  overruling  their  exceptions  to  the  report  of  partition, 
and  confirming  the  same,  from  which  judgment  they  have  praved 
an  appeal  to  the  Court  of  Ai)peals.  These  writings,  while  they 
were  not  entered  upon  the  order  book  as  orders  of  court,  consti- 
tute a  part  of  the  record  of  the  case.  They  are  the  solemn  writ- 
ten declarations  of  the  appellants,  which  they  filed  in  the  ease, 
to  be  made  a  part  of  the  record,  and  upon  the  truth  of  which  they 
intended  the  court  to  rely.  If,  at  the  time  the  motion  was  made 
to  have  the  judgment  rendered  nunc  pro  tunc,  the  appellants  had 
filed  a  response,  admitting  that  a  judgment  was  rendered  on  the 
I7th  day  of  June,  1882,  overruling  all  their  exceptions  to  the  re- 
port of  partition,  and   confirming   the   same,  doubtless  it  would 
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not  be  contended  that  upon  such  admission  the  court  would  not 
have  had  the  power  to  render  a  judgment  nunc  pro  tunc.  The 
written  orders— the  acts  of  the  appellants— contain  the  same 
solemn  admissions.  They  were  before  the  court  at  the  time  the 
nunc  pro  tunc  judgment  was  rendered,  which  judgment  contains, 
so  far  as  it  sets  forth  the  previous  action  of  the  court,  precisely 
what  tiiese  orders  contain.  It  is  clear,  therefore,  that  there  was 
record  evidence,  the  verity  of  which  was  avouclied  by  the  appel- 
lants, by  which  the  judgment,  nunc  pro  tunc,  could  be  rendered, 
and  tiiat  the  court  did  not  err  in  so  doing. 

The  appellants  did  not,  during  the  term  of  court  at  whicli  the 
nunc  pro  tunc  judgment  was  rendered,  present  to  the  court  a  bill 
of  exceptions  containing  the  evidence  offered  to  sustain  their 
exceptions  to  the  report  of  partition,  nor  did  they  obtain  leave  to 
present  it  at  the  following  term.  But  at  the  following  term  they 
presented  to  the  court  tlie  bill  of  exceptions,  which  the  court  re- 
fused to  sign.  In  this,  as  lias  been  repeatedly  decided  ))y  this 
court,  the  court  did  right.  Therefore,  as  we  can  not  consider  the 
bill  of  exceptions,  and  as  the  report  of  partition  on  its  face  seems, 
to  be  fair  and  etiui table,  tiie  judgment  is,  therefore,  affirmed. 


WPP  V.  COMMONWEALTH. 

(Filed  February  28,  1888.) 

L  Indictinenft—AiilfTS  and  abettors— The  nctual  door  of  a  criminal  act  and 
one  present  aiding;  and  abetting?  may  be  jointly  indicted,  both  being  guilty 
of  tiie  same  offense,  the  one  a8  principal  and  tlie  other  as  accessory,  and  it 
makes  no  difference  that  under  the  statute  the  actual  doer  may  be  iruilty  of 
a  felony,  while  the  one  present  aiding  and  abetting  is  guilty  of  a  misde- 
meanor. 

3.  Verdict— Appellant  and  B.  were  jointly  indicted  for  willfully  and  ma- 
liciously cutting  another  with  intent  to  kill.  The  indictment  contains 
three  counts.  In  the  first,  both  are  charged  with  the  cutting.  In  the  second, 
B.  is  charged  therewith,  and  appellant  with  being  present,  counseling,  aiding 
or  abetting.  In  the  third,  appellant  is  charged  as  principal  arid  B.  as  aider 
or  abettor.  By  the  verdict  appellant  was  found  guilty  "as  charged  in  the 
indictment,"  and  his  punishment  fixed  at  confinement  in  the  penitent i&i*y, 
and  B.  was  found  guilty  of  aiding  and  abetting,  as  charged  in  the  indict- 
ment, and  his  punishment  fixed  at  $50.  Held— That  the  verdict  is  sufficiently 
definite  and  certain. 

8.  Evidence— Whether  the  prosecutor  did  or  did  not  use  certain  profane 
and  insulting  language,  which  both  the  defendants,  in  contradiction  of  him, 
swore  he  did  use,  had  an  important  bearing  upon  the  defense,  and  it  was, 
therefore,  error  to  the  prejudice  of  appellant  to  permit  the  statement  of 
another  witness  that  be  knew  the  moral  character  of  the  p^oseoutor,  which 
had  not  l)een  attacked  by  the  defense,  and  that  he  had  never  heard  him  use 
any  profane  language,  as  such  testimony  was  calculated  in  an  illegal  man- 
ner to  support  the  testimony  of  the  prosecution,  and  discredit  the  testimony 
and  defense  of  the  accused. 

4.  The  Commonwealth's  attorney,  as  he  began  his  argument  to  the  jury, 
called  the  prosecutor  in  front  of  the  jury  and  said  to  them,  putting  his  hand 
on  the  prosecutor's  face.  "Gentlemen,  look  at  that  scar  on  his  face;  is  that 
worth  only  $50?"  The  defendants  objected.  Held— That  the  Criminal  Cod© 
prescribes  the  mode  and  order  in  which  testimony  may  be  given  to  the  jury 
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and  courts  can  not  afford  to  permit  a  departure  tberefrnm,  when  the  object 
or  effect  is  to  give  either  party  an  undue  advantage  of  the  other. 

5.  The  Commonwealth  8  attorney  propnslngr,  in  the  course  of  his  argument, 
to  talk  about  the  Instruction  as  to  self-defense,  the  court,  addressing  him  In 
presence  of  the  jury,  said,  "Never  mind.  I  withdraw  that  instruction." 
The  defendants  objecting,  the  court  said,  again  addressing  the  attorney  in 
presence  of  the  jury,  "The  defendants  object,  let  the  instruction  go  for  what 
it  is  worth."  Held— That  if  the  court  had  failed  or  refused  to  give  that  in- 
struction, it  would  have  been  a  reversible  error,  but  it  would  have  been  far 
better  for  the  defendants  for  the  court  to  have  withheld  it  than  to  accom- 
pany ic  with  the  comments  made.  It  is  clear,  therefore,  that  the  defendants 
did  not  have  a  fair  and  impartial  trial. 

Robertson  &  Sraltii  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  Charles  Cupp,  was  jointly  with  Bob  Cupp  indicted 
for  the  offense  of  willfully  and  maliciously  cutting  with  a  knife 
Morrow  Kitts,  with  intention  to  kill  him,  of  which  he  did  not 
<lie.  The  indictment  contains  three  counts.  In  the  first,  both  of 
them  are  charged  with  the  cutting;  in  the  second  Bob  Cupp  ib 
charged  tlierewith,  and  appellant  with  being  present  counseling, 
aiding  or  abetting;  and  in  the  third  appellant  is  charged  as  prin- 
cipal and  Bob  Cupp  as  aider  or  abettor.  By  the  verdict  appel- 
lant was  found  guilty,  as  charged  in  the  indictment,  and  his  pun- 
ishment fixed  at  confinement  in  the  penitenitary,  and  Bob  Cupp 
guilty  of  aiding  and  abetting,  as  charged  in  the  indictment,  and 
his  punishment  fixed  at  $50. 

It  was  made  ground  of  demurrer,  and  is  contended  in  argument 
that  the  indictment  is  defective,  because  what  is  called  the  prin- 
cipal offense  and  the  offense  oi  aiding  or  abetting  can  not,  be- 
cause not  authorized  by  section  127,  (.riminal  Code,  be  charged  in 
one  indictment.  The  "fallacy  of  that  position  consists  in  the 
assumption  tiiat  there  are  two,  when  in  fact  but  one  offense  is 
charged  in  the  indictment.  Section  2,  article  5,  chapter  29,  Gen- 
eral Statutes,  under  which  the  indictment  was  found,  provides 
that  if  any  person  shall  willfully  and  maliciously  cut  another 
with  a  knife  or  other  deadly  weapon,  with  intention  to  kill,  if 
tlie  person  cut  die  not  tliereby,  shall  l)e  confined  in  the  peniten- 
tiary, and  any  one  wlio  sliall  counsel,  aid  or  abet  in  the  commis- 
sion of  the  offense,  shall  be  fined  or  confined  in  jail,  or  both  in 
the  discretion  of  tlie  jury.  "By  the  common  law  all  persons 
present  giving  aid  and  comfort  to  another  committing  an  offense, 
even  a  felony,  are  regarded  as  principals,  that  is,  as  in  legal  con- 
templation doing  the  deed.  Therefore,  if  a  statute  maxes  the 
doing  of  a  thing  criminal,  it  includes  with  the  actual  doer  per- 
sons who  are  present  lending  their  countenace  and  aid."  (Bishop 
on  Statutory  Crimes,  section  136.) 

It  does  not  make  any  difference  that,  while  the  actual  cutting 
is  made  by  the  statute  felony,  the  one  present  aiding  and  abetting 
is  guilty  only  of  a  misdemeanor.  For  both  are  guilty  of  the  same 
offense,  the  one  as  principal  and  the  other  as  accessory.  And  to 
require  two  distinct  indictments  and  two  trials,  when  the  cir- 
cumstances of  the  offense  would  have  to  be  stated  in  each  in- 
dictment and  proved  at  each  trial,  would  be  needless,  and  cer- 
tainly is  not  required  by  the  Code.     In  the  case  of  the  Common- 
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"wealth  V.  Patrick,  80  Ky.,  605,  referred  to  by  counsel,  the 
iDdictment  was  held  bad,  not  because  both  the  principal  and 
accessory  were  charged  in  it,  but  for  the  reason  that  the  offense, 
being  a  single  act  of  shooting,  could  not  be  done  by  both,  but 
that  one  being  the  principal,  and  the  other  accessory  or  alder  and 
libettor,  they  should  have  been  so  respectivelj-  charged.  But  In 
the  indictment  in  this  case  the  defendants  are  charged  alter- 
natively as  principal  and  as  aider  or  abettor,  which  may  be  prop- 
erly done  under  tne  Code. 

It  seems  to  us  the  jury  could  not  have  used  language  more 
definite  and  certan  than  was  used  in  this  verdict,  for  no  one 
Qould  be  misled  or  in  doubt  as  to  their  meaning. 

It  appears  that  on  the  occasion  of  the  cutting,  which  was  done 
after  night,  the  defendants.  Bob,  about  eighteen,  and  Charles, 
Bbout  sixteen  years  of  age.  and  several  other  boys  were,  without 
objection,  sitting  around  the  stove  in  the  back  part  of  a  grocery 
store  of  which  Kitts,  the  person  injured,  had   temporary  charge. 

A  person  present,  in  narrating  a  previous  occurrence  in  which 
11  small  brother  of  the  defendants  was  an  actor,  called  him  a 
little  devil,  at  which  Bob  took  offense,  when,  in  the  language  of 
the  witness,  Kitts,  the  person   giving  the  offense,  *' began  to  ex- 


plain and  apologize,  they  kept  talking  and  liissing, "  whereupon 
tie  (Kitts)  told  them,  addressing  the  Cupp  boys,  they  must  go 
T>ut   of    the    liouse,    to   which    they   paid    no   attention,    and   he 


then  told  them  if  tliey  did  not  go  he  would  call  the  police.  And 
then  Charles  said  to  fiim,  if  he  did  not  like  it  to  come  out  the  door 
and  they  would  do  liim  uj).  Tlie  witness  stated  he  then  started 
to  the  front  door  to  call  tlie  police,  when  Bob  caught  him,  but  he 
pulled  loose,  and  Bob  went  before  him,  and  when  he  poked  his 
nead  out  to  look  for  police,  Bob  struck  him  witli  a  stick  on  the 
head.  He  then  took  hold  of  the  stick  and  Bob's  arm,  and  they 
scuffled  off  the  pavement  and  while  engaged,  Charles  Cupp  ran 
up  behind  and  cut  him  across  the  head  with  a  knite.  Four  other 
"Witnesses,  including  the  two  defendants,  the  other  two  intro- 
"duced  by  the  C'ommonwealth,  testified  as  to  the  occurrence,  and 
they  all'i'ontradict  Kitts  in  two  important  particulars.  They  all 
Btate  he  did  not  repeat  his  order  for  them  to  leave  the  store,  for 
thev  got  up  and  started  out  immediately  after  being  told.  They 
all  likwise  say  he  did  not  threaten  to  call  the  police,  there  being, 
acconling  to  their  account,  no  necessity  for  it.  They  all  agree 
that  Charles  said,  if  you  come  out  we  will  do  you  up.  But  the 
statement  of  the  defendants  is  that  lie  was  following  them  at  the 
time.  The  two  defendants  also  testified  that  he  came  to  the  door 
and  t  reatened  to  kick  them  all  over  the  street,  calling  them 
"damn  little  devils."  It  was  further  proved  that  Kitts  was 
larger  than  either  of  tlie  defendants,  and  he  knew  Bob  was  just 
recovering  from  a  spell  of  sickness.  If  the  evidence  of  the  other 
four  witnesses  he  true,  it  is  not  true,  as  stated  by  Kitts,  he 
either  threatened  to  call  the  police  or  went  to  the  door  for  that 
purpose.  But,  on  the  contrary,  the  jury  might  have  reasonably 
believed  his  purpose  was  a  hostile  one.  And  that  theory  is  sup- 
ported by  the  fact  Bob  attempted  to  hold  him,  by  his  threatening 
and  profane  language  at  the  door,  if  he  in  fact  used  it,  and  by 
his  going  outside  tlie  door  when  there  Was  no  real  necessity  for 
his  doing  so.  For  there  had  been  no  hostile  demonstration 
towards  him  in  the  house,  nor,  if  the  four  witnesses  are  to  be 
believed,  was  there  any  hesitation  on  the  part  of  the  defendants 
to  go  out  when  told  to  do  so,  although  the  order  was  manifestly 
Ifiven  in  no  very  polite  or  conciliatory  way. 

The  circumstances  of  this  case,  as  shown  by  the  record  before 
^B,  are  such  as  might  have  justified  the  jury  in  concluding  that 
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when  Charles  Cupp  cut  Kitts  with  the  knife  he  believed,  an<t 
had  reasonable  grounds  to  believe,  his  brother  was  in  danger  of 
losing  his  life  or  suffering  great  bodily  harm  at  the  hands  of 
Kitts.  Or  if  not»  they  niigl)t  and  would  have  been  fully  author-* 
ized  in  finding  that  the  cutting  was  done  in  sudden  heat  and 
passion.  The  question  then  arises  whether  appellant  was,  by 
reason  of  errors  of  law  occurring,  denied  a  fair  presentation  of 
either  of  these  issues  to  tiie  jury.  Whether  Kitts  did  or  did  not 
use  the  profane  and  insulting  language  at  the  door,  wliich  both 
the  defendants,  in  contradiction  of  him,  swear  he  did,  had  an  im- 
portant bearing  both  upon  the  question  of  self-defense  and 
whether  the  cutting  was  done  maliciously  or  in  sudden  heat  and 
passion.  And  it  was,  therefore,  an  error  of  the  court,  to  tho 
prejudice  of  appellant,  to  permit  the  statement  of  another  wit- 
ness that  he  knew  tlie  moral  cl)ara?ter  of  Kitts,  which  had  not 
been  attacked  by  tlie  defense,  and  tiiat  he  never  heard  him  curse 
or  use  any  profane  language.  Sucii  testimony  was  calculated,  in 
an  illegal*  and  improper  manner,  to  support  the  witness  Kitts 
and  discredit  the  testimony  and  defense  of  the  accused  parties. 

It  appears  that  after  the  argument  to  the  jury  in  behalf  of  the 
defendants  had  closed,  and  just  as  the  attorney  for  the  Common- 
wealth began  his  argument,  he,  standing  in  front  of  the  jury, 
told  Kitts,  the  prosecutor,  to  come  around  where  he  was,  and 
when  he  had  done  so  the  attorney  put  his  hands  on  the  face  of 
Kitts,  and  saici  to  the  jury:  "(Ttmtlemen,  look  at  that  sear  on 
his  face.  Is  that  worth  only  foO?"  That  conduct  on  the  part  of 
the  attorney  appears  to  have  been  tolerated  by  the  court,  not 
withstanding  the  objection  of  the  defendants. 

It  is  not  the  interest,  nor  is  it  presumed  to  be  the  intention,  of 
the  Commonwealth  to  procure  the  conviction  of  persons  accused 
of  crime  by  illegal  means.  The  Criminal  Code,  in  order  to  pro- 
cure fair  trials,  prescribes  the  mode  and  order  in  which  testi- 
mony may  be  given  to  th^^jury,  and  courts  can  not  aiford  to  per- 
mit a  departure  therefrom  when  the  object  and  effect  is  to  give 
to  either  party  an  undue  advantage  of  the  other. 

Tlie  Commonwealth's  Attorney,  in  the  course  of  his  argument^ 
stated  to  the  jury  he  desired  to  talk  about  the  instruction  on  self- 
defense,  when  the  court  said,  addressing  him,  in  yjresence  of  the 
jury,  *' never  mind;  I  withdraw  that  instruction. '^  And  the  de- 
fendants then  objecting,  the  court  said,  in  presence  and  hearing 
of  the  jury,  again  addressing  him,  "the  defendants  object;  let 
the  instruction  go  for  what  it  is  worth."  If  the  court  had  failed 
or  refused  to  give  that  instruction,  it  would  have  been  a  reversible 
error.  But  it  would  have  been  far  better  for  the  defendants  for 
the  court  to  have  withheld  it  than  to  accompany  it  with  the 
comments  made  in  reference  to  it. 

Although  we  do  not  believe  the  court  intended  to  do  any  wrong 
to  the  defendants,  still  they  did  not,  nor  could,  in  the  meaning 
of  the  law,  have  a  fair  and  impartial  trial  under  the  circum- 
stances shown  by  the  bill  of  excei)tions  to  have  occurred  upon* 
the  trial  of  appellant,  and  the  judgment  is  reversed  for  a  new 
trial. 


CHEEK  V.  COMMONWEALTH. 

(Filed  February  28,  1888.) 

1.  Criminftl  law— Bribery— Section  19  of  article  12,  chapter  38  of  the  GeD* 
eral  Statutes,  having  been  repealed,  one  may  be  coDvioted  of  being  bribed 
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\ipoii  the  testlmoDy  of  a  single  witness,  even  though  that  witness  be  the 
briber. 

8.  Same— Practice— While  it  was  not  the  province  of  the  jury  to  declare 
that  the  defendant  should  he  deprived  of  his  right  of  suffrage  and  to  hold 
office,  yet  the  fact  that  the  jury  did  so  declare  is  not  a  reversible  error,  the 
court  having  entered  judgment  depriving  the  defendant  of  his  right  of  suf- 
frage and  to  hold  office,  as  the  statute  makes  it  mandatory  upon  the  court  to 
^o  upon  the  return  of  a  verdict  of  guilty. 

8.  Appellate  jurisdiction- When  the  judgment  convicts  the  defendant  of 
«n  infamous  offense  and  deprives  him  of  the  right  to  vote  and  hold  office,  he 
Is  entitled  to  an  appeal,  although  the  fine  imposed  does  not  exceed  150. 

Ewell  <fe  Smitli  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  tlie  oouit  hy  Judj?e  Bennett. 

The  appellant  was  eonvieted  in  the  liaurel  Circuit  Court  of 
the  offense  of  reeeivinp:  a  brihe  of  $5  to  vote  at  the  August  elec- 
tion, 1880,  from  certain  persons,  who  were  candidates  for  the 
tsounty  ofHces  of  said  county.  Tlie  circuit  court  having  overruled 
his  motion  for  a  new  trial,  lie  has  appealed  to  this  court. 

Tt  was  proven  hy  the  only  witness  for  tlie  Commonwealth  on 
the  trial  tiuit  he  gave  the  appelhuit  $5  to  vote  for  certain  county 
candidates  at  the  election.  It  was  also  proven  that  the  appel- 
lant did  vote  for  these  candidates.  The  appellant  swore  that 
Jones  did  not  give  him  $5  or  any  otiier  sum  or  thing,  nor  promise 
the  same,  to  vote  for  these  candidates,  nor  was  he  influenced  to 
vote  for  them  hy  tlie  hope  or  promise  of  reward;  that  he  voted 
for  them  as  a  matter  of  clioice,  they  agreeing  with  him  in  pol- 
itics. But  the  jury  disregarded  his  testimony  and  found  him 
guilty  of  the  offense  charged,  and  fixed  his  punishment  at  a  fine 
of  $50  and  excluded  him  from  the  right  of  suffrage  and  office. 

Section  li,  article  12,  chapter  H3  of  the  (reneral  Statutes,  pro- 
vides: 

•*Any  person  guilty  of  receiving  a  hrihe  for  his  vote  at  an  elec- 
tion, or  for  his  services  or  influence  in  procuring  a  vote  or  votes 
at  an  election,  shall  he  fined  from  $01)  to  $501),  and  excluded  from 
office  and  suffrage." 

1st,  ** Brihe  or  Dribery"  means  any  reward,  benefit  or  advan- 
tage, present  or  future,  to  tiie  party  influenced  or  intended  to  he 
influenced,  or  to  another  at  his  instance,  or  tlie  promise  of  such 
reward,  benefit  or  advantage." 

3d.  **  Whoever  shall  receive  money  or  other  thing  of  value,  to  be 
used  for  the  purpose  of  procuring  or  influencing  a  vote  or  votes, 
«hall  he  deemed  to  have  been  bribeci." 

Section  12  provides:  "Whoever  shall  bribe  another  shall,  on 
tsonviotion,  bo  fined  from  $50  to  $100,  and  imprisoned  from  ten  to 
ninety  days,  or  both  so  fined  and  imprisoned,  and  be  excluded 
from  office  and  suffrage  for  i\vi*  years."  Section  19  of  said  chap- 
ter and  article  provided:  "Bat  the  •^''j^^^JJ^J^hall  never  coLvict  any 
5>ne  under  the  provisions  of  this  ch'JjLii^  upon  the  testimony  of  a 
single  witness,  unless  sustained  by  strong  corroborating  ciVcum- 
«tanoes." 

The  legislature,  by  an  act  approved  May  7th,  1886,  repealed  this 
provision. 

The  offense  of  bribing  persons  to  vote  is  always  committed  In 
«ecret.     The  briber  and  the  bribed   contend   that  the  transaction 
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shall  be  a  secret  between  themselves.  They  seek  such  places  t<v 
negotiate  as  preclude  the  possibility  of  detection.  This  they  oau 
easily  do.  If  others  were  on  the  alert  to  detect  them  their  best 
efforts  would  prove  a  failure  In  ninety-nine  cases  out  of  a  hun^ 
dred.  Also  it  would  be  almost  impossible  to  convict  the  parties 
upon  circumstantial  evidence  alone.  Therefore,  the  legislature, 
seeing  that  the  offense  would  be  rarely,  if  ever,  committed  in 
the  presence  of  third  parties,  and  the  impossibility  of  obtaining^ 
evidence  in  nearly  every  instance  from  that  source,  and  the^ 
almost  impossibility  of  convicting  the  offenders  by  oircumstan- 
tial  evience  alone,  repealed  the  section  supra,  so  as  to  allow  a 
conviction  to  be  had  upon  the  testimony  of  a  single  witness.  And 
for  the  reasons  above  indicated  we  conclude  that  the  legislaturo- 
intended  that  either  the  bribed  or  briber  might  be  convicted  on 
the  testimony  of  the  other.  There  is  no  doubt  about  the  fact 
that  the  conduct  of  the  briber  is  as  reprehensible  in  the  eye  of" 
the  law  as  that  of  the  bribed.  Both  are,  in  the  eye  of  the*law» 
guilty  of  an  infamous'offense,  the  one  having  bartered  away  bia 
birthright,  having  sold  his  manhood,  having  destroyed  the  trusta 
of  his  government.  The  other  having  furnished  the  corrupting^ 
wherewith,  it  is  but  proper  that  eitlier  should  be  convicted  upon 
the  testimony  of  the  other. 

If  the  jury  in  their  verdict  declared  that  the  appellant  should 
be  deprived*  of  his  right  of  suffrage  and  to  hold  office,  while  this, 
■was  not  within  the  province  of  the  jury,  as  it  was  made  the  duty 
of  the  court  to  so  declare  upon  tlieir  verdict  of  guilty,  yet  the 
court  entered  judgment,  depriving  the  appellant  of  his  right  of 
suffrage  and  to  hold  office.  Tliis  duty  was  mandatory  upon  the- 
court,  and  the  mere  fact  that  the  jury  so  declared  in  their  verdict 
is  not  a  reversible  error. 

It  is  contended  that  in  view  of  section  347  of  the  Criminal 
Code,  which  limits  appeals  to  cases  of  fines  for  over  |50,  or  to 
imprisonment  for  over  thirty  days,  this  court  has  no  Jurisdiction 
of  this  appeal.  The  statute  in  this  case  makes  the  offense  of 
bribery  or  being  bribed  to  vote  at  an  election  infamous.  In  thla 
respect  it  stands  upon  the  same  footing  of  other  infamoua 
crimes.  And  wliile  the  pecuniary  fine  of  $5()  only  was  imposed 
upon  the  appellant,  yet  judgment  was  also  rendered  against  him* 
depriving  him  of  his  right  to  vote  and  to  hold  office.  This  is  a 
penalty  attached  to  all  infamous  crimes  or  offenses,  w*hich  is  not 
only  a  badge  of  disgrace  and  infamy,  but  deprives  the  party  of  a. 
most  sacred  right.  It  seems  clear,  therefore,  that  he  has  the- 
right  of  appeal. 

The  judgment  is  affirmed. 


FURNISH.  &c.  V.  AUSTIN,  ifcc. 
(Filed  February  28,  1888— Not  to  be  reported.) 

1.  Sale  of  infnnt'fi  renl  estn*^'^  -^'nder  chapter  8^5  of  the  Revised  Statutes.  14 
was  not  necessary  to  make  t.  ints  parties  to  a  proceeding  by  their  stJitU'^ 
tory  ffiiardian  to  sell  their  rea.  .  'ftiite. 

2.  8arae— Void  judgment— The  fact  that  the  commissionora  appointed  hy 
the  court  in  such  an  action  reported  tliat  they  believed  a  sale  of  the  land 
would  redound  to  the  benefit  of  the  infants,  Instead  of  statin^;;  positively 
that  the  interest  of  the  infants  required  the  sale  to  be  nmde  as  reqnired  by 
the  statutfis,  was  a  reversible  error,  but  did  not  render   the  judgment  void. 

3.  A  judgment  can  not  be  attacked  in  a  collateral  proceeding  unless  it  1%. 
void. 
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J.  Irvine  Blanton  for  appellants. 
C.  H.  Lee  for  appellees. 
Appeal  from  Harrison  Chancery  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

James  Moore,  as  the  statutory  guardian  of  the  appellees,  Mary 
Ann  Wells,  now  Austin,  and  John  H.  Wells,  filed  his  petition  to 
the  May  term,  1866,  of  the  Harrison  Circuit  Court,  for  the  pur- 
pose of  having  their  undivided  interest  of  one-third  each  in  a> 
tract  of  land  containing  thirty-one  acres  sold.  It  was  alleged  in 
the  petition  that  said  infants  had  no  estate  whatever  except  their 
interest  in  this  tract  of  land,  and  that  a  sale  thereof  would  re- 
dound to  their  benefit.  The  petitioner  executed  tiie  bond  that 
was  required  by  chapter  86  of  the  Revised  Statutes,  then  in  force. 
Thereupon  the  court  appointed  three  commissioners  to  report  the 
net  value  of  the  infant's  real  and  personal  estate,  and  the  annual 
profits  thereof,  and  whetlier  the  int(;rest  of  the  infants  required 
the  sale  to  be  made.  The  commissioners  thus  appointed  re- 
ported, under  oatii,  at  the  same  term,  that  (he  infants  owned  no 
estate  except  their  interest  in  said  tract  of  land,  the  net  value  of 
which  was  $214,  and  that  the  annual  value  thereof  was  $12,  and 
that  they  "believed  a  sale  of  said  tract  would  redound  to  the 
benefit  of  said  infants."  Thereupon  the  court  rendered  judg- 
ment for  the  sale  of  two  undivided  thirds  of  said  land.  At  the 
commissioner's  sale  thereof  J.  H.  Garnett,  who  owned  one  un- 
divided third  of  said  tract,  and  who  was  made  a  party  to  the 
action,  purchased  the  same  at  the  jirice  of  $160.  He  executed 
bond  for  the  purchase  money,  and  at  the  next  term  of  the  court 
the  sale  was  confirmed.  In  the  fall  of  1866,  after  the  confirma- 
tion, Oarnetf  sold  Ihe  tract  of  land,  tlie  possession  of  which  has 
been  ever  since  lield  adversely  by  (rarnett's  vendees  and  tliose 
claiming  under  them.  At  the  time  of  the  commissioner's  sale 
the  appellee,  Mrs.  Austin,  was,  according  to  the  entry  in  the 
family  Bible,  wliich  she  makes  an  exhibit  in  this  case,  a!)out 
eighteen  years  old,  and  the  appellep,  John  H.  Wells,  was  about 
twenty  years  old.  The  appellee,  Mrs.  Austin,  and  her  present 
husband  were  married  in  1868,  she  being  still  a  minor.  In  188ii 
the  appellees  brought  tliis  action,  by  which  they  sought  a  divis- 
ion of  said  tract  of  land  and  the  allotment  of  their  third  each  to 
them.  The  appellants,  who  claimed  the  whole  of  the  land  by 
virtue  of  siid  decretal  sale,  relied  upon  the  same  as  a  bar  to  the 
appellees'  right  to  recover.  The  lower  court  adjudged  in  favor 
oi  the  appellees,  and  the  appellants   have  appealed  to  this  court. 

At  the  time  Moore  filed  his  petition  for  the  sale  of  the  land  he 
was  the  statutory  guardian  of  the  appellees. 

The  appellees  were  not  formally  made  parties  to  that  action. 
But  it  has  been  repeatedly  decided  by  this  court  that,  under 
chapter  86  of  the  Ilevised  Statutes,  it  was  not  necessary  to  make 
the  infants  parties  to  a  proceeding  by  their  statutory  guardian  to 
sell  their  real  estate.  The  record  shows  that  tlie  bond  recjuired 
by  that  chapter  was  duly  and  properly  executed.  It  also  appears- 
that  the  three  commissioners  required  by  that  chapter  to  be  ap- 
pointed were  duly  and  properly  appointed,  and  that  they,  under 
oatli,  made  tlieir'report  to  coiirt,  which  complied  with  the  re- 
quirements of  the  statute,  except  in  one  particular,  to  wit:  They 
stated  that  they  "  believed  a  sale  of  the  land  would  redound  to 
the  benefit  of  the  infants,"  whereas  the  statute  required  that 
they  should  state  positively   whether   the   interest  of  the  infants  j 
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required  the  sale  to  be  made.  While  the  distinction  between  the 
two  forms  of  expression  may,  for  practical  purposes,  be  regarded 
as  shadowy,  yet  this  court  has  heretofore  held,  in  a  number  of 
cases,  tliat  tlie  latter  form  of  expression,  or  its  equivalent,  must 
be  used,  and  that  tiie  former  was  defective.  But  it  has  never 
been  held  by  tiiis  court  that  this  defect  rendered  the  sale  void. 
On  the  contrary,  it  has  been  expressly  held  in  several  cases  that 
the  defect  was  a  mere  irre^;ularity,  which  did  not  render  the 
sale  void,  but  only  constituted  a  reversible  error  on  a  direct  ap- 
peal by  tiie  purciiaser  or  infants. 

It  has  been  iield  time  and  again  by  this  court  that  a  judgment 
oan  not  be  attacked  in  a  collateral  proceeding  unless  the  judg- 
ment is  void;  that  if  the  irregularities  do  not  render  the  judg- 
ment void,  but  merely  constitute  reversible  errors,  the  party 
aggrieved  thereby  must  appeal  from  the  judgment  to  have  the 
same  corrected.  The  appellee  never  appealed  from  the  judgment 
ordering  a  sale  of  their  land.  The  same  stands  in  full  force  and 
is  binding  upon  them.  More  than  fifteen  years  after  a  sale  of  the 
land  under  the  decree,  they  having,  years  before,  arrived  at 
twenty-one  years  of  age,  they  instituted  suit  to  have  the  land 
<livided,  and  to  tlie  plea  ol*  said  judgment  and  sale  in  bar  of 
their  ri»^ht  to  the  land,  tliey,  for  the  first  time,  attack  the  judg- 
ment upon  the  <»round  that  it  is  void.  The  judgment  not  being 
void  they  can  not  thus  attack  it,  even  if  the  fifteen  years  adverse 
possession  of  the  land  did  bar  their  right. 

The  judgn)ent  of  the  lower  court  is  reversed  and  cause  is  re- 
manded, witli  directions  to  dismiss  the  appellees'  petition. 


mp:rc^p:r,  &c.  v.  mp:kcek'8  adm'r. 

(Filed  Feljruary  28,  1  SS. ) 

1.  Promise  of  putative  father  to  support  bastard  child— The  natural  affec- 
tion of  a  putative  father  for  bis  child,  and  the  moral  oblifration  and  duty 
resting  upon  him  to  support  and  provide  lor  it.  do  not  constitute  a  sufficieDt 
consideration  to  impart  a  legal  obligation  to  a  verbal  promise  Iiy  the  father 
to  support  or  provide  for  the  child. 

3.  Practice— This  being  really  an  action  at  law  brought  and  heard  without 
objection  upon  the  equity  side  "of  the  docliet,  if  there  were  no  other  obstacles, 
the  court  is  not  authorized  to  reverse  the  chancellor's  finding  upon  the  facts, 
{IS  it  is  not  flagrantly  against  the  evidence. 

Harrison  &  Belden  for  appellants. 

Wm.  Lindsay  and  Russell  &  Averitt  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellants,  who  are  bastards,  sue  in  assumpsit  by  their 
mother  as  their  next  friend  to  recover  upon  an  alleged  parol 
promise  made  to  her  for  their  benefit  by  their  deceased  putative 
father,  Felix  Mercer.  The  petition  avers  that  he,  in  considera- 
tion of  his  relationship  and  the  natural  and  moral  duty  restine 
upon  him  to  support  and  educate  them,  promised  to  give  and 
secure  to  them  therefore  his  entire  estate,  less  $10,000,  to  be  given 
to  another  illegitimate  child.     No  other  consideration  is  stated. 

At  common  law  the  father  was  not  bound  to  support  his  ba.stard 
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tjhild.  He  was  said  to  be  Alius  nuUiiis,  and  while,  in  the  absence 
t)f  a  statue,  the  father  is  under  no  legal  obliagtion  to  support  him, 
and  it  can  be  enforced  only  through  the  remedy  thus  provided, 
yet  a  just  sympathy  for  the  innocent  and  helpless  and  a  proper 
recognition'of  right  has  led  to  some  advance  of  legal  right  and 
remedy  in  his  favor.  Thus  tlie  weight  of  English  authority  now 
is  that  a  pro^nise  by  the  putative  father  to  pay  the  mother  a  cer- 
tain sum  in  consideration  that  she  will  support  and  maintain 
their  child,  is  enforcible.  (Jennings  v.  Brown,  9  M.  cfe  W.,  496; 
Hicks  V.  Gregory,  8  (/.  B.,  378.)  Also  if  his  promise  be  in  con- 
fiideration  that  the  mother  will  abstain  from  attiliation  or  bas- 
tardy proceedings  against  him,  and,  in  consetjuene  tlu^reof,  she 
suffers  the  time  within  which  they  may  be  had  to  expire,  it 
will  be  binding  upon  him.     (Linnegnr  v.  Hood,  5  i).  B.,  487.) 

In  this  State  it  was  hold  by  this  court  in  the  early  case  of  Bur- 
gen  ^•.  Straughan,  7  .7.  J.  M.,*  oKi,  tliat  a  contract  by  tiie  putative 
father  to  pay  the  mother  a  certain  sum  for  the  support  of  tiieir 
xjhild,  provided  she  would  not  proceed  against  him  under  the 
baslardy  act,  was  not  immoral  or  inconsistent  with  tlie  policy  of 
the  law.  but  l)inding  and  enforcible.  She  has  a  riu:ht  to  ctjinprl 
him  to  assist  in  supporting  the  child.  It  is  a  civil  right,  sup- 
ported by  a  civil  remedy.  If  to  save  botli  from  exposure  and  dis- 
grace, and  to  indufe  her  to  waive  her  right  to  comptl  him  to  do 
rigiit,  he  promises  to  contribute  for  tlie  support  of  their  innocent 
and  lielpless  offspring,  there*  is  no  cc»mpounding  of  offense  or 
other  violation  of  the  rigiits  of  society.  In  such  a  case  she 
waives  a  right,  and  it  is  a  sufficient  considt  ration  to  sup[)ort  the 
contract.  Indeed  such  a  course  is  likley  to  redound  often  to  the 
public  benefit.  The  motlier  will  often  prefer  to  suiter  in  poverty 
iind  permit  her  child  to  do  so  rather  than  expose  her  shame  to 
the  gaze  of  tiie  pul)lic  eye  by  a  court  trial.  And  then  tlie  child, 
in  the  absence  of  a  contract  by  tlie  father  to  support  it,  based 
upon  the  waiver  of  logal  proceedings  by  the  mother  for  that  pur- 
pose, and  which  is  a  detriment  to  her,  and.  therefore,  a  valuable 
consideration,  will,  as  a  pauper,  become  a  charge  upon  the  com- 
munity. The  same  doctrine  was  announced  in  the  lati^r  case  of 
(Mark  v.  McFarland's  Executors,  5  l)aiia.  45,  where  such  a  con- 
tract, made  when  the  mother  was  about  to  institute  bastardy 
proceedings,  was  upheld.  The  court,  however,  in  substance,  said 
that  the  natural  affection  of  a  putative  father  for  his  child,  and 
the  moral  obligation  and  duty  resting  upon  him  to  support  ancl 
provide  for  it,  did  not  constitute  a  sutllcient  consideration  to  im- 

f>art  a  legal  obligation  to  a  verbal  promise.     They  are  insufflcient 
n  themselves  to  such  an  end.     A  mere  moral  diity  is  insufficient 
of  itself  as  a  consideration  for  such  a  contract. 

In  this  Instance,  nothing  else  was  either  pleaded  or  proven  as  a 
consideration  for  the  alleged  promise. 

The  action  is  against  both  the  beir*«  and  personal  representa- 
tive. Doubtless  the  only  reason  why  it  was  instituted  upon  the 
equity  side  of  the  docket  was  that  the  personal  estate  of  the 
decedent  was  insufficient  to  pay  the  claim,  and  it  was  asked  that 
the  real  estate  in  the  hands  of  the  heirs  be  subjected  to  its  pay- 
ment. It  is  not  an  action  against  the  heirs  alone  to  obtain  a 
lien  upon  the  real  estate  descended  to  them,  but  one  to  enforce  a 
legal  right  for  which  a  lej^al  remedy  exists.  (Hagan,  <fec.  v.  Pat- 
terson, 10  Bush,  441.)  It  IS  really  an  action  at  law,  brought  and 
heard  without  objection  upon  the  equity  side  of  the  docket.  The 
mother  is  really  the  only  witness  in  support  of  the  alleged 
promise  or  promises.  She  is  not  only  materially  contradicted 
out  is  shown  to  be  of  bad  character.  The  chancellor,  acting  in 
the  place  of  jury,  passed    upon    the   facts,  and    if   there    was   no 
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other  obstacle  in  the  way  we  would  not  be  authorized,  upon  the 
evidence,  to  reverse  his  findings  as  flagrantly  against  it. 

The  mother  li^ed  with  the  decedent  for  many  years  as  his  con- 
cubine. The  unlawful  relation  began  prior  to  the  birth  of  any  of 
the  appellants,  and  continued  until  his  death.  The  mother,  no 
doubt,  expected  that  he  would  provide  for  her  andMier  children 
by  will.  There  is  no  evidence  that  she  ever  threatened  or  pro- 
posed to  institute  any  proceedings  against  him  looking  to  the 
support  of  the  children.  They  were  all  living  under  the  same 
roof.  Under  such  c i re u\n stances,  it  would  be  exceedingly  dan- 
gerous to  the  rights  of  legitimate  heirs— even  legitimate  children 
—  and  destructive  of  home,  family  and  socijil  relations  if,  upon 
questionable  testimony  and  mere  natural  affection  and  moral 
duty  only,  the  parol  promise  of  the  putative  father  were  to  be 
held  valid,  and  his  estate  subjected  to  its  payment. 

The  statute  has  provided  a  remedv  for  the  mother  and  illegiti- 
mate children,  and  the  law,  through  mercy  and  for  the  protec- 
tion of  the  weak  and  helpless  from  the  imposition  of  designings 
men,  and  to  guard  against  the  waiver  or  loss  of  their  legal  rights 
by  a  reliance  upon  promises,  has  so  far  expanded,  by  the  aid  of 
the  courts,  as  to  permit  the  enforcement  of  a  promise,  such  aa 
we  have  been  considering,  if  based  upon  a  suflicient  considera- 
tion, and  not  resting  upon  a  mere  moral  or  natural  duty. 

Judgment  aflirmed. 


P^EttCUJSON  v.  BT'SH.  &c. 

(Filed  February  28,  1HH8— Not  to  be  reported.) 

Sntisfaction  of  devise— F.  delivered  to  J.,  his  son,  a  larjre  porUon  of  hia 
land,  greatly  exceed iiig  In  valne  the  estate  devisfd  to  his  other  children.  To 
M.,  a  daughter,  he  devised  only  a  very  insij^niflcant  sum.  After  ninklDf? 
hia  will  the  t-estntor  sold  and  conveyed  to  W.  a  portion  i-f  the  land  devised  to 
J.  The  remainder  of  the  land  devised  to  .7.  the  test^ilor  afterwards  conveyed 
to  him,  charsrin^  the  land  thus  conveyed  with  the  support  of  himself  and 
wife.  It  was  also  provided  in  the  deed  that  if  tl.o  proceeds  of  the  land  sold 
to  W.  failed  to  pay  a  rertiiin  debt,  the  t«^srator  owed.  .T.  was  to  yay  the  re- 
mainder of  the  debt,  and  a  lien  was  retained  upon  the  land  thereft>r.  J  ac- 
ceT)ted  the  deed  and  had  it  recorded.  Subsequently  VV.,  ha^in|i2  failed  to  pay 
the  pnrciiAse  price  of  the  land  sold  to  him,  reconveyed  it  to  F. .  the  testator, 
who  died  the  owner  thereof.  M. ,  by  her  petition  in  equity,  seeks  to  hav© 
this  land  set  apart  to  her  to  make  her  equal  with  the  other  children,  claim- 
int?  that  as  to  this  land,  her  father  di(  d  intestiite.  .1.  claims  that  lie  is  en- 
titled to  this  land  under  the  devise  to  him.  It  appears  that  the  testa t-or 
said  repeatedly  that  he  intended  this  land,  which  W.  hud  reconveyed  to  him, 
fur  his  d.iughter  M.  Held— That  it  is  clear  that  the  test-ator  intended  that 
the  land  conveyed  to  J.  should  \m  in  full  .satisfaction  of  the  prwvious  devise 
to  hiuj.     Therefore,  M.  is  entilted  to  the  relief  sought. 

York,  C'onnally  &  (Mine  for  appellant. 

A.  J.  Auxier  and  J.  Lee  Ferguson  for  appellees. 

Appeal  from  Pike  (Meruit  (-ourt.  ' 

Opinion  of  the  court  by  Judge  Bennett. 
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In  1877  James  Ferguson,  the  father  of  the  appellant  and  ap« 
pellee,  made  his  will,  by  which  he  devised  to  the  appellant  for 
and  during  his  life,  with  remainder  to  his  children,  about  one- 
half  of  his  land.  The  land  thus  devised  was  designated  by  metes 
and  bounds.  James  Ferguson  also  devised  to  his  daughters.  Jane 
Ratliffe,  Malinda  Williams  and  Alice  Motley,  equal  portions  of 
his  remaining  land.  To  the  appellee,  his  daughter,  he  devised 
nothing,  save  a  very  insignificant  sum.  In  1878,  about  a  year 
after  making  his  will,  James  Ferguson  sold  to  O.  B.  Wright  a 
portion  of  the  land  that  he  had  devised  to  the  appellant.  This. 
saU  was  madp  by  deed,  and  the  consideration  agreed  to  !)e  paid 
for  the  land  was*$600.  In  1879,  about  a  year  after  the  sale  to  O. 
B.  Wright,  James  Ferguson  conveyed,  by  d^d  duly  acknowl- 
edged and  recorded,  to  the  appellant,  for  and  during  his  life, 
with  remainder  to  his  children,  the  remaining  portion  of  the  land 
previously  devinod  to  Iiini.  In  this  deed  to  the  appellant,  James 
Fergusoncharged  the  land  thus  conveyed  with  the  support  of 
himself  and  wife  during  the  lives  of  each  of  them.  It  was  also 
provided  in  the  deed  that  if  the  proceeds  of  the  land  above  men- 
tioned, sold  to  O.  B.  Wright,  failed  to  pay  the  debt  that  James 
Ferguson  owed  to  James  D.  Busli,  the  appellant  was  to  pay  the 
remainder  of  said  debt,  and  a  lien  was  retained  upon  tlie  land 
thus  conveyed  to  secure  tlie  payment  of  said  debt.  The  appellant 
accepted  said  deed  and  had  the  same  recorded.  In  1880,  about  a 
year  after  this  deed  was  made,  accepted  and  recorded,  O.  B. 
Wright,  having  failed  to  pay  the  purcha.^e  price  of  the  land  that 
he  bought  from  James  Ferguson,  he,  l)y  deed,  <*onveynd  the  same 
back  to  James  li'erguson.  James  Ferguson  died  in  1881,  tlie  owner 
of  this  land.  After  his  death  his  \\  ill  was  put  to  record.  The 
appellee,  by  his  petition  in  equity,  souglit  to  have  tiiis  land  set 
apart  to  her  upon  the  ground  that  as  to  said  land  James  Fergu- 
son died  intestate,  and  that  the  same  would  be  required  to  make 
her  equal  with  the  appellant  and  her  sisters.  The  appellant  eon- 
tested  her  right  upon  the  ground  tliat  the  land  being  a  portion  of 
the  land  devised  to  him,  and  James  Ferguson  having-  died  the 
owner  of  it,  and  his  will  not  having  been  revoked  by  the  sale  of 
it,  it  belonged  to  him.  Tlie  chancelh)r  having  adjudged  that 
James  Ferguson  died  intestate  as  to  this  land,  and  that  tiie  ap- 
pellee was  entitled  to  it  to  make  lur  equal  with  the  appellant,  he 
has  appealed  to  this  court. 

Section  17,  chapter  118,  General  Statutes,  provides:  "A  provis- 
ion for  or  a(ivancement  to  any  person  shall  be  deemed  a  satisfac- 
tion in  whole  or  in  part  of  a  devise  or  bequest  to  such  person 
contained  in  a  previous  will,  if  it  would  be  so  deemed  in  case  the 
devissee  or  legatee  weie  the  child  of  the  testator,  and  whether 
he  is  a  child  or  not  it  shall  be  so  deemed  in  all  cases  in  which  it 
shall  appear  from  parol  or  other  evidence  to  have  been  so  in- 
tended." A  devise  was  made  to  the  appellant  of  a  specified 
quantity  of  land.  It  is  evident  that  the  testator,  at  the  time  he 
made  his  will,  intended  that  (he  appellant  should  have  no  more 
of  his  land.  After  the  makinu;  of  his  will,  he  sold  a  portion  of 
this  land,  evidently  for  the  purpose  of  raising  money  with  which 
to  pay  the  debt  that  he  owed  to  James  D.  Bush.  After  this  he 
deeded  the  remaining  portion  of  this  land  to  the  appellant.  In 
this  deed  he  charged  said  portion  of  the  land  with  the  support  of 
himself  and  wife  during  the  life  of  each.  He  also  required  the 
appellant  to  pay  \vhatever  portion  of  the  Bush  debt  that  might 
remain  unpaid  after  applying  the  purchase  price  of  the  land  sold 
to  Wright,  for  the  payment  of  which  he  created  a  lien  upon  the 
land,  which  land  was  largely   in   excess  of  the  estate  devised  ta 
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any  of  his  other  children.  Also  he  said  to  the  attorney  to  whom 
he  applied  to  draw  up  the  deed  to  the  appellant  that  he  intended 
the  land  for  him  as  his  portion.  Also  he  said  time  and  again 
that  he  regretted  that  he  had  not  given  the  appellant  anything, 
and  tliat  he  intended  the  land  which  Wright  had  reconveyed  to 
him  for  her.  It,  therefore,  seems  clear  that  tlie  testator  intended 
that  the  land  conveyed  to  the  appellant  should  be  in  full  satis- 
faction of  the  previous  devise  to  him  in  respect  to  the  land. 
The  judgment  of  the  lower  court  is  affirmed. 


ROKPUITS  V.  (H)MMONWEALTH. 

(Filed  February  28,  18S8— Not  to  be  reported.) 

1.  Criminal  liw— Confession  out  of  cnurt— Upon  the  trial  of  appellant, 
Tharat^d  with  imirderinR  B.,  therw  was  proof  of  a  confession  by  appellant 
out  of  court  that  he  did  the  killing.  In  addition,  there  was  proof  that  B. 
was  killed,  and  the  appellant  admitted  in  his  testimony  that  he  did  the  kill- 
ing?. HHld— That  the  count  properly  rpfused  to  instruct  the  jury,  that  "a 
ccnifesslon  of  a  defendant,  unh^ss  made  in  open  court,  will  not  warrant  a 
conviction,  unless  accompanied  with  other  proof  that  such  an  offense  was 
committed." 

2  R«'versiblf^  error— While  the  testimony,  as  it  appears  in  the  record,  would 
have  justified  the  jury  in  acquittinpr  the  appellant,  yet  this  court  can  not 
reverse  on  that  ground,  as  the  jury  were  the  sole  judges  of  the  facts. 

J.  K.  Hays  for  appellant. 

R.  C  Warien  and  Wm.  Herndon  for  appellee. 

Appeal  from  Casey  Circuit  C^ourt. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  convicted  in  the  ('ascy  ('ircuit  Court  of  the 
crime  of  murdering  (i.  W.  paker.  The  lower  (;ourt  having  over- 
ruled his  motion  for  a  new  trial,  lie  has  appealed  to  this  court. 
The  principal  ground  of  complaint  is  that  the  lower  court  failed 
to  instruct  (he  jury,  according  to  section  240,  Criminal  Code,  that 
*'a  confession  of  a  defendant,  unless  made  in  open  court,  will 
not  warrant  a  conviction,  unless  accompanied  with  other  proof 
that  such  an  offense  was  committed."  G.  W.  Baker  was  found 
dead  in  the  appellant's  lot,  having  been  killed  by  a  pistol  shot 
wound.  The  Commonwealth  introduced  a  witness  who  swore 
that  the  appellant,  at  the  coroner's  inquest,  swore  that  he  killed 
Baker.  The  appellant  was  introduced  as  a  witness  in  his  own' 
behalf.  He  swore  that  he  killed  Baker.  So  it  was  shown  outside 
of  the  appellant's  statements  that  Baker  was  killed,  and  he  in 
his  evidence  in  open  court  admitted  that  he  killed  Baker.  Th« 
lower  court  did  right,  therefore,  in  refusing  the  instruction. 
I'pon  the  subject  of  murder,  manslaughter  and  self-defense  the 
court's  instructions  were  full  and  correct.  The  instructions 
asked  for  by  the  appellanr,  and  whicli  were  refused  by  the  court, 
were  but  a  repetition  of  tlie  law  as  given  by  the  court.'  The  court, 
therefore,  did  right  in  refusing  to  give  them. 

Tc  seems  to  us  that  if  the  record  sets  out  all"  that  occurred  be- 
fore the  jury,  the  appellant  made  out  a  case  that  would  have  jus- 
tified the  jury  in  acquitting  him,  but  they  were  the  sole  judges 
-of  the  facts,  and  as  we  can   not  reverse  the  finding  of  the  jury  on 
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questions  of  fact,  and  as  we  find  no  reversible  error  in  tiie  record, 
the  judgment  must  be  affirmed. 


KENTUCKY  si;pp:rior  court. 


SEAR(^Y  V.  GARDNER. 

(Filed  February  15,  18H8. ) 

1.  AssiKnmeiit— Failure  of  consideration— Kach  aRsif?nor  of  assignable 
paper,  "whether  he  bo  the  first  or  subsequent  assignor,  by  his  IndorFement  of 
it,  guarantees  to  his  immediate  assignee  tliat  the  paper  is  just  "what  it  pur- 
ports to  be,  and,  then»fore,  impliedly  undertakes  that  he  will  restore  the 
consideration  received  from  the  assignment,  if  the  assignee,  without  laches 
on  his  part,  fails  to  recover  upon  it. 

2.  Same -Diligence— Whether  or  not  it  is  necessary  for  on  assignee,  in 
order  to  preserve  his  right  of  recourse  on  his  assignor,  to  exercise  the  sani-e 
legal  diligence  to  test  the  liability  of  the  obligors  that  it  is  to  test  thei»  sol- 
vency, he  must  exercise  at  least  reasonable  diligence;  and  whethtr  he  has 
done  so  or  not.  the  facts  being  admitted,  is  a  question  of  law. 

In  this  case  the  assignee  did  not  institute  suit  against  the  maker  for  more 
than  Feven  j'eais  after  the  note  matured,  and  he  then  so  acted  that  a  judg- 
ment obtained  by  him  against  the  defendant  >vas  set  aside  because  procured 
by  fraud.  His  suit  was  finally  dismissed,  because  the  land  for  which  the 
note  was  executed  was  taken  to  satisfy  a  lien  upon  it  created  by  the  vendor. 
Held— Tuht  the  facts  show  a  want  of  diligence,  and  that  the  assignor  of  the 
note  is  released  ironi  liability. 

Geo.  O.  Drane  and  Masterson  &  Gaunt  for  appllant. 

Winslow  &  Winslow  for  appellee. 

Appeal  from  Carorll  Circuit  Court. 

Opinion  of  tbe  court  by  Presiding  Judge  Ward. 

August  30,  1870,  L.  S.  Gardner  sold  to  Riciiard  Roberts,  by  an 
executory  contract  in  writing,  forty  and  one-half  acres  of  land. 
The  consideration,  evidenced  by  notes  of  Roberts,  was  $l,r.OU, 
divided  into  three  annual  payments,  the  first  one  of  which 
matured  March  1,  1871.  The  second  note  was  assigned  by  L.  S. 
Gardner  to  T.  J.  Gardner,  who  assigned  it,  before  matiirity,  to 
appellant  Searcy.  At  tlie  time  (Gardner  sold  the  land  it' was 
encumbered  by  a  lien  in  favor  of  liis  vendor.  Iti  1878  a  suit  was 
instituted  to  enforce  this  lien,  and  a  judgment  and  order  of  sale 
entered.  In  February,  1879,  the  land  was  sold  for  $727,32,  the 
amount  of  the  purcliase  money  and  interest  and  costs.  It  is 
claimed  that  Roberts,  by  said  sale,  lost  the  lan(i,  and  was  re- 
leased from  paying  the  notes  to  L.  S.  Gardner.  In  May,  1879, 
Searcy,  for  the  first  time,  institutd  suit  upon  the  note  which  had 
been  assigned  to  him,  making  Roberts  the  obligor,  and  L.  S.  and 
T.  J.  Gardner,  the  assignors,  defendants.  In  that  suit  he  tnade 
no  reference  to  the  fact  that  the  land  had  been  sold  to  satisfy 
prior  liens.  He  asked  for  a  personal  judgment  against  Roberts, 
and  that  the  Gardners  be  compelled  to  make  a  deed,  as  L.  S. 
Gardner  had  ageed  to  do.  T.  J.  Gardner  demurred  to  the  peti- 
tion, and  it  was  dismissed  as  to  him  on  the  ground  that  the. 
plaintiff  had  **no  cause  of  action  against  T.  J.  Gardner  by  rea*. 
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f»on  of  his  assignment. '^  Personal  judgment  was  rendered  against 
Roberts,  but  there  was  no  disposition  of  the  case  as  to  L.  S. 
<}ardner.  In  1880  Roberts  instituted  suit  against  Searcy  to  enjoin 
the  execution,  which  had  been  issued  upon  this  judgment,  claim- 
ing, first,  that  the  judgment  had  been  procured  by  fraud,  and 
second,  that  the  consideration  of  the  note  upon  which  it  was 
based  had  failed,  because  of  the  sale  of  the  land,  for  the  reason 
stated  above.  On  hearing  he  was  adjudged  the  relief  he  asked.  In 
1882  this  suit  was  instituted  by  Searcy  against  T.  J.  Gardner  to 
recover  the  amount  paid  for  the  assignment  of  the  note,  upon  the 
ground  that  the  note,  not  being  a  valid  or  enforceable  demand, 
he  is  entitled  to  have  the  consideration  paid  for  the  assignment 
restored  to  him. 

The  principle  is  elementary  that  if  a  party  pays  for  an  article, 
and  the  thing  or  consideration  for  which  he  pays  fails,  so  that  he 
gets  nothing  by  his  purchase,  he  is  entilted  to  have  his  money 
refunded.  We  see  no  reason  why  this  rule  should  not  apply  as 
well  to  the  sale  of  a  note  as  any  other  property,  nor  why  not  as 
well  when  the  assignor  sought  to  be  charged,  is  himself  the 
assignee  of  some  otiier  assignor,  as  when  he  is  both  payee  and 
assignor. 

Each  assignor  of  assignable  paper,  whether  he  be  the  first  or 
sul)sequent  assignor,  by  his  endorsement  of  it  guarantees  to  his 
iniinediate  assignee  that  tlie  paper  is  just  what  it  purports  to  be, 
and,  therefore,  impliedly  undertakes  that  he  will  restore  the  con- 
sideration received  for  the  assignment,  if  the  assignee,  without 
laches  on  his  i)art,  fails  to  recover  upon  it.  This  principle  is 
fully  maintained,  as  we  think,  by  the  cases  of  Hunt  v.  Arm- 
strong's Adrn'r,  &c.,  5  Ben.  Mon.,  H99;  P]mmerson  v.  Clavwell, 
U  Ben.  Mon.,  15;  Winstell  v.  Hehl,  6  Bush,  58.  In  all  of  these 
cases  the  effort  was  to  recover  of  an  assignor  who  was  not  payee 
or  oi)ligee,  but  who  was  the  assignee  of  some  other  assignor,  and 
in  the  second-named  case  Claywell  recoverd  from  Emmerson,  his 
assignor,  because  Free  Billy,  the  immediate  or  remote  assignor  of 
Emmerson,  had  no  title  to  the  paper,  and  that  case  is  distin- 
guished from  the  line  of  cases  on  which  counsel  for  appellee  re- 
lies in  this  case  to  show  that  such  a  recovery  is  not  allowed.  So 
it  follows  that  appellant  may  recover  if  he^is  not  barred  by  his 
ladies  or  by  the  statute  of  limitations  relied  upon  by  appellee, 
and  whether  he  is  or  not  so  barred  are  questions  of  consiclerable 
difficulty. 

In  Wynn  v.  Poynter,  3  Bush,  55,  the  Court  of  Appeals,  through 
Judge  Robertson,  said:  "The  sale  of  the  note  implied  a  guar- 
antee of  its  genuineness  as  to  all  apparent  parties  to  it,  but  the 
l)older  was  under  an  implied  obligation  to  try,  by  due  diligence, 
the  liabilitv,  as  well  as  the  solvency,  of  the  ostensible  obligors." 
The  same  clistinguished  jurist,  in  response  to  an  earnest  petition 
for  reliearing  by  another  distinguished  jurist,  Judge  Simp.son, 
after  laying  down  the  principle  that  a  judgment  of  a  court  dis- 
charging one  of  the  apparent  obligors,  because  he  did  not  execute 
the  paper,  was  indispensable  to  show  that  the  paper  was  not 
what  it  purported  to  be,  assigned  as  a  reason  for  the  discharge  of 
the  assignor,  because  of  a  want  of  diligence  by  the  assignee, 
these  remote  possibilities  as  applicable  to  that  case:  *'Had  the 
proi)er  suit  been  brought  in  proper  time  on  the  bond,  we  may 
I)resume  from  the  record  that  the  debt  might  have  been  made 
out  of  the  principal,  who  has  since  become  insolvent,  and  perhaps 
out  of  the  surety,  who  might  then  not  have  resisted  a  joint  judg- 
ment." Whether  that  case  decides  that  it  is  necessary  for  an  as- 
signee, in  order  to  preserve  his  right  of  recourse  on  his  assignor, 
to  exercise  the  same  legal  diligence  to  test  the  liability  of  the 
obligors  that  it  is   to   test  their  solvency,  we  need  not'now  de- 
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termine.  But  it  must  be  admitted  tliat  it  is  an  authority  for  tlie 
projposition  tlmt  tlie  assignee  must  exercise  reasonable  diligence, 
ancf  failing  therein,  he  will  losp  his  recourse.  The  rule  thus 
stated  would  certainly  be  supported  by  reason  and  the  analogies 
of  the  law. 

One  who  takes  paper  merely  as  collateral  security  for  another 
debt  is  bound  to  exercise  ordinary  care  and  vigilance  to  preserve 
the  value  of  the  paper  held  by  him.  (Banta  v.  Curry,  3  Bush, 
678.)  And  whether  he  does  so  or  not,  the  facts  being  admitted, 
Is  a  question  of  law". 

The  sale  and  transfer  of  a  note  differs  in  many  essential  partic- 
ulars from  the  sale  of  tangible  property.  The  one  is  an  entity, 
having  intrinsic  value,  and  capable  of  immediate  possession  and 
enjoyment.  The  other  has  no  intrinsic  value,  can  not  be  enjoyed, 
but  as  the  representative  of  value  may  be,  by  importunity  or 
legal  coercion,  converted  into  something  of  actual  value.  As  to 
one,  the  vendee  owes  the  vendor  no  duty,  except  to  defend  the 
possession.  The  other  is  a  right  of  action.  It  is  the  purchase  of 
an  opportunity,  and  if  the  opportunity  is  neglected,  the  law  can 
not  say  that  loss  would  have  resulted  if  there  had  been  no  cul- 
pable neglect. 

It  has  been  held  in  a  number  of  cases  that  the  judgment,  of  a 
court  establishing  the  fact  that  the  assignee  can  not  recover 
from  the  real  or  apparent  obligor,  because  of  failure  of  considera- 
tion, non  est  factum,  or  of  payment  before  notice  of  the  assign- 
ment, is  necessary,  in  order  to  enable  him  to  recover  from  the 
assignor  on  the  implied  contract  arising  frou)  the  assignment. 
(Wynnv.  Poynter,  H  Bush,  54;  Hurst  v.  Chamber,  12  Bush,  155.) 
The  only  qualification  to  tlitf  rule  is,  when  the  assiernor  was 
guilty  of  fraud  in  the  assignment,  then  the  assignee  has  an  im- 
mediate cause  of  action,  and  need  not  wait  to  pursue  his  rem- 
edies on  the  assigned  paper.  It,  therefore,  follows  that  as  the 
law  devolves  the  duty  of  a  suit  upon  the  assignee  in  order  that 
he  may  have  a  right  of  aclion  against  the  assignor,  it  will  with- 
hold or  deny  this  right  of  action  in  case  the  duty,  upon  which 
it  rests,  is  not  performed  within  a  reasonable  time.  We,  there- 
fore, think  that  in  order  for  the  appellant  to  recover  in  this  case 
he  must  show  that  he  instituted  suit  against  Roberts  to  ascer- 
tain his  liability,  and  that  he  did  so  within  a  reasonable  time, 
and  prosecuted  the  same  with  diligence  and  fidelity.  The  reasons 
for  this,  it  seems  to  us,  are  much  more  apparent  than  those  as- 
signed in  Wynn  v.  Poynter,  supra,  and  much  more  aptly  illustrate 
the  necessity  and  wnsdom  of  the  rule  which  requires  the  assignee 
to  act  with  at  least  reasonable  diligence.  The  lien  upon  the 
land,  with  interest  for  eight  years  and  costs,  only  amounted  to 
$727.32.  It  is,  therefore,  obvious  that  the  principle  sum  was  less 
than  $500.  Now  it  is  alleged  that  Roberts  was  to  pay  L.  S. 
Gardner  for  the  land,  $l,f)00,  and  there  is  no  allegation 'that  he 
paid  either  of  the  olher  notes.  It  is  alleged  in  the  answer  that 
Roberts  owed  L.  S.  Gardner  more  than  was  necessary  to  dis- 
charge the  lien,  and  this  allegation  is  not  denied.  Itis,  there- 
fore, evident,  these  things  being  so,  that  it  was  to  the  interest  of 
Roberts  to  be  relieved  of  this  contract  with  Gardner,  and  have 
the  land  bought  in  for  his  wife,  at  a  much  less  sum  than  he  owed 
for  it,  and  it  is  also  apparent,  from  these  facts,  that  by  a  suit. 
Instituted  at  the  proper  time,  these  equities  might  have  been  so 
adjusted  as  to  have  saved  the  title  to  Roberts,  and  yet  have 
made  him  liable  on  his  notes  to  Gardner,  at  least  in  a  sum  greater 
than  the  note  due  to  appellant.  Again,  there  is  no  allegation 
that  L.  S.  Gardner  was  insolvent  when  he  has  signed  the  notes, 
or  that  he  is  now  solvent.  If  he  was  then  solvent  and  now  in- 
solvent,   T.    J.    Gardner,   if  made   responsible,    will   be   without 
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reinedy,  and  because  of  appellant's  neglect.  Appellant  not  only 
owed  it  to  his  immediate  assignor  to  act  witli  diligence  for  his 
protection,  but  to  his  own  self-preservation,  for  he  not  only  had 
tlie  right  to  look  to  T.  J.  Gardner  for  protection,  but  through  T. 
J.  Gardner  to  L.  S.  Gardner. 

Whether  appellant  acted  with  due  diligence  or  within  a  reason- 
able time,  is  a  question  of  law,  the  facts  being  admitted.  (John- 
son V.  Lewis,  1  Dana,  182.) 

The  facts  are,  that  he  did  not  enter  suit  against  Roberts  for 
seven  years,  two  months  and  two  days  after  his  note  matured, 
and  wiien  he  did  enter  suit  he  so  acted  as  that  the  judgment 
obtaine<l  against  Robeits,  whicli  judgment  was,  of  course,  a  bar 
to  any  right  of  action  against  appellee,  was  set  aside,  because 
procured  by  fraud.  We  think  these  facts  sliow  a  want  of  dil- 
igence. 

If  It  should  be  claimed  and  could  be  maintained,  upon  the 
authority  of  Emmerson  v.  Clay  well,  14  Ben.  Mon.,  15,  that  appel- 
lant was  under  no  obligation  to  sue  Rol)erts  in  order  to  ascertain 
whether  Roberts  was  or  not  bound  on  the  note,  or  if  so,  to  what 
extent,  then  it  would  follow  that  there  was  an  immediate  cause 
of  action  in  the  contract  of  assignment  agtiinst  appellee,  because 
the  note  was  not  what  it  purported  to  l)e,  to  wit:  A  valid  obli- 
gation against  Roberts.  But  in  that  event,  as  appellant  (iid  not. 
sue  appellee  for  more  than  ten  years  after  the  contract  of  assign- 
ment, his  action  would  be  barred.  (Flynn  v.  Allen,  57  Penn., 
485;  Waits,  Actions  and  Defenses,  volume  1,  page  367.)  So  in 
either  event  it  seems  be  has  manifested  no  right  to  recover,  aid 
it  having  been  so  determined  by  the  judgment  of  which  he  com- 
plains, it  must  be  and  is  aftlrmed. 
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SUPERIOR  COURT  ABSTRACTS. 


LOUISVILLE  &  NASHVILLK  11.  R.  CO.  v.  LO(5AN. 

Filed  February  15,  1888.     Appeal  from   Marten   Circuit  Court.     Opinion   of 
the  court  by  Judfte  Barbour,  reversing. 

1.  Railroads— Biffht  of  conductor  to  ejoot  passengers  for  disorder— It  is 
not  only  the  right  but  the  duty  of  the  officers  and  employes  of  a  railroad 
train  to  preserve  order  and  decorum,  and  to  that  end  to  eject  all  drunken, 
riotous  and  disorderly  persons.  A  drunicen  passesnger,  with  an  open  knife 
in  bis  hand,  abused  the  conductor  in  a  loud  and  angry  tone,  so  as  to  frighten 
other  passengers,  and,  upon  being  taken  out  of  the  ladies  car  and  locked 
out,  pulled  the  bell  rope,  thus  causing  the  train  to  be  stopped  in  answer  to 
the  ringing  of  the  bell.  He  then  took  a  seat  in  the  oar  and  feigned  to  be 
asleep.  The  conductor  went  to  him  and  asked  him  why  he  liad  rung  the 
bell,  in  response  to  which  he  denied  that  he  had  done  so.  The  conductor 
then  returned  to  him  his  fare,  and,  with  the  aid  of  a  brakeman,  put  him  off 
the  train,  which  had  not  yet  l)een  put  in  motion,  and  he  was  afterwards 
killed  by  another  passing  train.  It  was  a  warm,  bright  night.  In  this 
action  by  his  widow  against  the  company,  alleging  that  his  death  was 
oansed  by  its  wilful  jieglect.  Held— That  if  in  view  of  the  peril  existing 
from  the  presence  of  the  drunken  man  on  the  train  it  was  necessary  to  put 
him  off,  and  in  doing  this  no  more  force  was  used  than  was  necessary,  and 
he  was  then  placed  beyond  danger,  the  company  can  not  be  held  liable  if  he 
afterwards  went  upon  the  track  and  w:is  run  over  by  another  train,  unless 
the  employes  on  such  train  saw  his  danger  in  time  to  have  avoided  injuring 
him  and  failed  to  use  the  means  at  their  command  to  prevent  it.  As  there 
was  no  testimony  tending  to  show  that  the  defendant's  empl():res  had  any 
knowledge  that  the  drunken  man  was  physically  or  mentally  incapable  of 
taking  care  of  himself,  and  that  to  put  him  off  the  train  would  necessarily 
expose  him  to  danger  from  being  run  over  by  passing  trains,  it  was  error  to 
instruct  the  jury  that  they  must  find  for  plaintiff,  if  they  believed  from  the 
evidence  that  such  facts  existed. 

2.  Instructions  telling  the  jury  that  they  must  find  for  plaintiff  if  they  be- 
lieved the  life  of  the  plaintiffs'  husband  was  lost  by  the  willful  neglect  of 
the  defendant's  employes,  and  defining  willful  neglect,  were  abstract  and 
misleading. 

W.  J.  Lisle  and  Wm.  Lindsay  for  appellant;  Harrison  &  Belden  for  appellee. 

CALDWPJLL  &  CO.,  &c.  v.  JAMES,  &o. 

Filed    February  15,  1888.     Appeal  from    Henderson  Circuit   Court.     Opinion 

of  the  court  by  Presiding  .Judge  Ward,  affirming. 

Garnishment— A  garnishee  proceeded  against  by  a  notice  which  is  defec- 
tive, by  reason  of  its  failure  to  specify  the  debt  attached,  may  waive  the  de- 
fect and  perfect  the  defective  proceeding  of  the  attaching  creditor,  provided, 
he  does  so  befoi-e  other  attaching  cn^ditors  acquire  a  lien  on  the  funds  in  his; 
hands.  In  this  case  the  garnishee,  being  indebted  to  the  defendant  in  a 
greater  sum  than  the  amount  of  the  attaching  creditor's  claim,  refused  to 
settle  with  the  defendant  until  the  latter  had  secured  the  claim  sued  on, 
which  he  did  by  placing  in  the  hands  of  his  attorneys  a  sum  equal  to  the 
debt  and  costs  of  the  plaintiff,  and  thereupon  the  garnishee  paid  him  the 
full  amount  of  his  claim.     Other  creditors  thereafter  attacheil  t: 
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the  hands  of  the  attorneys,  and  claim  priority  because  the  notice  served  upon 
the  garnishee  in  the  action  of  the  first  atcaching  creditor  was  defective. 
The  lower  court  rendered  a  personal  judgment  in  favor  of  the  first  attaching 
creditor,  and  adjudged  that  he  was  entitled  to  the  fund  set  apart  for  his  ben- 
efit and  paid  into  court  by  the  attorneys.  Held— That  the  first  attaching 
creditor  is  entitled  to  priority  as  adjudged,  as  the  action  of  the  debtor  and 
the  garnishee  perfected  his  lien  before  the  other  attachments  were  issned, 
and  even  though  his  petition  does  not  show  a  good  cause  of  action,  nor  a 
ground  of  attachment,  he  would,  under  the  cironm stances,  have  bad  the 
right  to  amend  his  pleadings  so  as  to  perfect  his  cause  of  action,  and  his 
claim  to  the  fund  deposited  for  his  benefit,  and  as  there  is  no  pretense  that 
he  could  not  have  done  this,  and  the  debtor  is  not  complaining,  there  is  no 
reason  for  disturbing  the  judgment  and  remanding  the  case  that  the  same 
end  may  be  accomplished. 
S.  B.  and  R.  D.  Vance  for  appellants. 

l.onSVILLK    &    xVASHVILLE    R.  R.  CO.  v.  BOARD    OF    COUNCIL- 
MEN  OF  THE  CITY  OF  FRANKFORT. 

Filed  February  1.5,  18JSS.     Appeal  from  Franklin  Circuit  Court.     Opinion  of 

the  court  by  Judge  Bowden,  affirming. 

Railroads— Taxation— The  l)oard  of  trustees  of  a  town  by  resolution  g^nted 
to  a  railroad  company  the  right  of  way  to  locate  its  road  through  any  of  the 
streets  of  the  town  "to  the  full  extent  that  may  be  necessary  to  construct 
said  road,"  the  resolution  providing  that  "the  same  when  located  by  said 
company  for  the  purpose  aforesaid  shall  forever  be  and  remain  in  perpetuity 
of  said  president  and  managers  and  their  successors  in  office,  without  any 
tax,  charge,  duty,  let  or  hindrance,  upon  the  part  of  the  trustees  or  their 
successors  in  oflQce."  The  company,  or  its  vendee,  claims  that  its  property 
is  exempt  from  taxation  by  the  town  by  I'eason  of  this  resolution.  Held— 
That  the  word  "same"  refers  to  the  right  of  way  and  not  to  the  completed 
road,  and  that  the  company's  proi)erty  is  not  exempt  from  taxation. 

Ira  Julian  for  appellant;  W.  C.  Herndon  for  appellee. 

SHKLLMAN  v.  FRYMIRE. 

Filed  February  15,  1888.    Appeal  from  Breckinridge  Circuit  Court.    Opinion 
of  the  court  by  Judge  Bowden,  affirming. 

1.  Seduction— Evidence— In  an  action  by  a  father  to  recover  damages  for 
the  seduction  of  his  daughter,  the  daughter  can  not  be  required  to  answer, 
even  on  cross-examination,  whether  or  not  she  had  had  interoonrse  with 
other  men  than  the  defendant,  nor  can  witnesses  be  compelled  to  testify  that 
they  had  had  intercourse  with  her. 

2.  Same— While  prior  unchastity  may  be  proved  by  the  defendant  in  snoh 
an  action  in  mitigntioo,  it  is  not  matter  of  defense. 

8.  Same— Technical  seduction,  which  must  be  proved  in  a  criminal  prose- 
cution, need  not  be  shown  in  order  thair  the  father  may  recover  for  loss  of 
services.  It  is  not  necessary  in  this  action  to  show  reluctance  overcome  by 
artful  practices. 

4.  Same— The  common  law  remedy  for  loss  of  service  is  not  displaced  by 
•our  statute.  The  statute  is  cumulative,  giving  an  aQtion  for  the  seduction 
itself  without  regard  to  the  consequences. 

5.  Same— Instructions  which  precluded  a  recovery  except  on  the  hypotbesii 
that  the  defendant  used  persuasions  or  threats  were  prejudicial  to  the  plain- 
tiff and  not  the  defendant.  C^ nnn](> 

J.  A.  Murray  for  appellant;  Morris  Kskridge  for  appgi^iiJ?  by  VjUO^IC 
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BHODES  V.  COX. 

Filed  February  15,  1888.    Appeal  from  Madison   Court  of  Common  PleasL 

Opinion  of  the  court  by  Judge  Bowden,  reversing. 

1.  Attachment— Shares  of  stock  in  a  corporation  are  properly  attached  by 
a  service  of  the  order  on  its  chief  officer. 

8.  Contracts— Painting  was  not  necessary  to  the  completion  of  a  mill  ao- 
cording  to  the  contract  which  bound  the  miller  merely  to  put  it  "up  and  In 
running  order." 

3.  Principal  and  agent— An  agent  to  superintend  the  building  of  a  mill 
had  no  right  to  reject  material  offered  by  others  and  furnish  it  himself  at  a 
itigher  price.    His  duty  to  his  principal  forbade  it. 

John  Bennett  for  appellant;  Smith  &  Mason  for  appellee. 
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McELVAIN  V.  PORTER,  c&. 

(Filed  February  23,  1888— Not  to  be  reported.) 

CoDStruotioD  of  devise— Election— Estoppel— Pleading— Umitation— A  tes- 
tator devised  all  his  estate  to  his  wife  for  life,  and  at  her  death  a  oertaln 
portion  of  his  real  estate  to  a  married  daughter  "and  her  children."  The 
will  provided,  that  should  the  daughter,  during  the  minority  of  her  children, 
desire  to  dispose  of  the  land  "In  order  to  remove  to  some  other  part  of  the 
country,"  she  should  he  permitted  to  do  so,  the  sale  to  be  valid,  provided  the 
money  be  re  invested  in  land  for  her  benefit  and  that  of  her  children.  The 
testator  then  appointed  his  executor  as  trustee  "should  my  daughter  desire 
to  sell  as  above  provided  for.. to  see  that  this  provision  of  my  will^is  faith- 
fully executed."  It  appears  that  the  wife  owned,  by  inheritance  from  her 
father,  the  greater  part  of  the  lands  which  the  testator  attempted  to  devise^ 
but  she  accepted  the  provisions  of  the  will,  and  thereafter  executed  a  deed, 
conveying  to  the  other  devises  all  her  right  to  the  lands  she  had  as  widow 
under  the  will  and  also  all  she  inherited  from  her  father,  except  the  life  estate 
given  to  her  by  the  will,  to  be  held  by  them  in  accordance  with  the  provisions 
of  the  will,  it  being  recited  as  a  consideration  for  the  conveyance  that  it  was 
made  in  order  to  prevent  litigation  arising  in  regard  to  the  validity  of  the 
devise  of  the  lands.  The  testator's  daughter,  together  with  her  husband  and 
her  mother,  the  testator^  widow,  thereafter  sold  and  conveyed  to  appellant 
a  part  of  the  land  devised  to  her,  and  she  and  her  husband,  after  the  death  , 
of  her  mother,  together  with  an  adult  son,  conveyed  to  appellant  another 

Sart  of  the  land.     Both  the  daughter  of  the  testator  and  her  husband  being 
ead,  this  action  was  instituted  by  their  surviving  children  against  appel- 
lant to  recover  the  land  conveyed  to  him,  and  for  rent.     Held— 

1.  The  testator's  widow  having  elected  to  accept  the  provisions  of  the  wllU 
she  and  those  claiming  under  her  are  now  estopped  to  assert  title  in  opposi- 
tion to  that  passed  by  the  will.  But  even  if  this  had  not  been  the  case,  she 
divested  herself  of  title  to  everything  except  a  life  estate,  by  the  deed  to  th& 
other  devisees. 

2.  The  testator's  daughter  took  only  a  life  estate,  the  remainder  interest- 
being  in  her  children. 

3.  She  and  her  husband  had  no  power  to  convey  anything  except  her  l]f» 
estate,  and,  therefore,  their  deed  did  not  pass  title  to  the  remainder.  It  waa 
intended  by  the  tastator  that  his  executor,  as  trustee,  should  sell,  conveys 
and  re-invest. 


Digitized  by  VjOOQ IC 


900  MC  ILVAIN  V.  PORTER,  &C. 

4.  The  cause  of  aofcion  did  not  accrue  to  the  plaiotifls  until  the  death  of 
their  mother,  the  life  teuaut,  and,  therefore,  their  action  is  not  barred  by 
limitation. 

6.  It  was  error  to  give  jud^nient  for  rents  accruing  before  the  death  of  the 
life  tenant. 

6.  The  prayer  of  the  petition  for  ^reneral  relief  did  not  authorize  a  judg- 
ment for  damagps  for  waste,  especially  when  the  issue  in  relation  thereto  is 
properly  triable  before  a  jury. 

W.  J.  Hendrick  and  W.  G.  Dearing  for  appellant 

Joim  P.  McCartney  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Lewis. 

Samuel  Strahn  died  in  1866  testate,  leaving  a  widow,  Jane,  and 
two  married  daughters  his  only  children,  Polly  A.  Money  and 
Eliza  Jane  Leforge. 

By  his  will,  probated  May  28,  he  devised  all  his  real  and  per- 
Ronal  estate  to  liis  wife,  during  her  life,  and  at  her  death  *'to 
Polly  A.  Money  and  lier  children  125  acres  of  land,  including  the 
Morrow^  tract  of  1(K) acres;  to  Eliza  Jane  Leforge  and  her  children," 
15(1  acres  of  his  home  place,  and  to  his  two  grandchildren,  Mary 
J.  Todd  and  Milton  Leforge,  fifty  acres. 

Following  the  appointment  of  Thomas  Butler  as  executor  is 
this  clause:  "I  add  this  further,  that  should  my  daughters,  at 
4iny  time  during  the  minority  of  their  children,  desire  to  dispose 
•of  the  lands  bequeathed  to  them  and  their  children  in  order  to 
remove  to  some  other  part  of  the  country,  they  shall  be  permitted 
to  do  so,  and  such  sale  shall  be  valid,  provided  all  the  money  for 
these  lands  be  reinvested  in  land  for  their  benefit  and  that  of 
their  children,  and  I  hereby  appoint  my  executor,  Thomas 
Butl»r,  trustee,  should  my  daughters' desire  to  sell,  as  above  pro- 
vided for,  to  see  that  this  provision  of  my  will  is  faithfully  exe- 
<;uted.'' 

September  26,  1866,  Jane  Strahn,  the  widow,  made  a  deed,  by 
which  she  conveyed  to  the  devisees  mentioned  all  Ihe  right  and 
title  to  the  lands  she  had  as  widow  under  the  will,  and  also  all 
she  inherited  from  her  father,  except  the  life  estate  given  to  her 
by  the  will,  to  be  held  by  them  in  accordance  with  the  provis- 
ions, and  subject  to  the  conditions  therein  contained,  the  several 
parcels  so  conveyed  being  designated  and  described  in  a  survey 
and  division,  which  liad  been  previously,  by  agreement  between 
the  devisees,  made  and  filed  in  the  clerk's  office  for  record  and 
referred  to  in  the  deed. 

It  was  recited,  as  consideration  for  the  conveyance,  that  it 
was  made  in  order  to  prevent  litigation  rising  in  regard  to  the 
vlidity  of  the  devise  of  the  land,  and  to^iromote  good  feeling  be- 
tween her  children  and  grandchildren. 

According  to  the  survey  and  division  mentioned,  the  lot  devised 
to  Eliza  Jane  Ijeforge  and  her  children  contained  16()  instead  of 
15()  acres,  and  Feburary  15,  1872,  she,  together  with  her  husband. 
Win.  C.  Leforge,  and  Jane  Strahn,  the  widow,  for  the  recited  con- 
sideration of  $:^0(),  conveyed  by  deed  16  acres  of  the  lot  to  appel- 
lant, Mc  1 1  vain,  who  has  held  possession  of  it  ever  since. 

July  HI,  1876,  Wm.  C.  and  Eliza  Jane  Leforge  and  their  son, 
Orvilie,  then  of  full  age,  Jane  Strahn  being  then  dead,  conveyed 
to  one  Robertson   for  the  recited   consideration   of  $546.47,  about 
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47  acres  of  the  same  lot.  But  subsequently  Robertson,  for  the 
recited  consideration  of  $470,  reconveyed  it  to  Eliza  Jane  and  Win. 
C  Leforge,  the  deed  containing  a  clause  of  special  warranty 
t)nly.  And  March  28,  1879,  two  days  thereafter,  they  conveyed  it 
to  appellant,  Mcllvain,  for  the  consideration  oiP  $760. 

This  action  was  instituted  in  1884  by  the  four  surviving  ohil- 
•dren  of  Eliza  Jane  Leforge  wlio,  as  well  as  OrvilU  Leforge,  was 
then  dead,  to  recover  of  Mcllvain  the  two  tracts,  16  and  47  acres, 
und  rents,  and  judgment  having  been  rendered  in  their  favor  for 
five-sixths  of  the  tract  of  16  and  four-sixths  of  the  one  of  47 
acres,  and  for  damages  on  account  of  waste,  as  well  as  for  the 
value  of  rents,  he  appeals. 

It  appears  the  testator,  Samuel  Strahn,  did  not  in  fact  own 
?iny  of  the  lands  he  attempted  to  devise,  except  one-half  the 
Mason  tract,  the  whole,  including  the  other  half  of  that  tract, 
belonging  nt  the  time  to  liis  wife. 

But  it  IS,  we  think,  correctly  contended  for  appellees,  and  the 
judgment  was  rendered  upon  the  assumption  that  she.  having 
elected  to  accept  the  provisions  of  her  husband's  will,  was 
thereby,  antl  also  by  her  deed  to  the  other  devisees,  divested  of 
3all  title  and  interest  in  the  lands  except  the  life  estate  therein 
<ievised  to  her. 

The  intention  of  the  tenttjitor  to  dispose,  by  his  will,  of  all  the 
■estate  therein  mentioned,  to  be  held  by  his  devisees,  including 
ills  widow,  accordlner  to,  and  noon  condition  of,  the  acceptance  by 
them  of  all  its  provisions  clearly  appears. 

It  is  also  shown  that  the  widow  elected  to  accept  the  provisions 
t)f  the  will  and  to  hold  and  enjoy  the  estate  devised  to  her,  with 
full  knowledge  of  her  title  to  the  lands  devised.  For  not  only 
does  an  intelligent  witness  testify  he  apprised  her  of  her  rights, 
but  that  fact,  as  well  as  a  deliberate  election  to  accept  and  abide 
by  the  will,  appears  from  the  recitals  in  her  deed  to  the  other 
lieirs,  wlilch  was  made  long  after  the  will  was  probated. 

We  think,  therefore,  her  election  was  made  under  all  the  exist- 
ing conditions  necessary  to  estop  herself,  and  those  claiming 
under  her,  asserting  title  In  opposition  to  that  passed  bv  the 
will.  (Dawson  v.  Hays,  1  Met.,  460.)  But  even  if  this  had  not 
been  the  case  she  divested  herself  of  title  to  everything  except 
»  life  estate  by  the  deed  to  the  other  devisees. 

It  is  also  clear,  and  seems  to  be  conceded  by  counsel  for  appel- 
lant, that  under  the  will  Eliza  Jane  Leforure  had  only  a  life 
-estate  in  the  l(iO  acres  of  land,  the  remainder  inten»st  i>eing  In 
ber  children.  (Estill  v.  Carr,  &c.,  16  B.  M.,  'mi,)  But  it  is 
Hrgned  that  as  the  certificate  of  acknowledgment  to  the  deed 
from  Jane  Strahn  to  the  devisees,  which  was  executed  in  due 
form  and  recorded,  was  signed  only  by  a  deputy  clerk,  the  pur- 
chasers of  the  two  tracts  in  controversy  did  not  have  construc- 
tive notice  thereof,  and  consecjuently  are  not  affected  thereby. 

If  such  rule  was  applical)le  at  all,  it  could  only  affect  the  pur- 
trhase  of  the  tract  of  16  acres,  made  in  1872.  For  Jane  Strahn 
was  not  a  party  to  the  det^l  of  1876.  But  we  think  there  is 
enough  in  this  case  to  show  that  the  purchaser  had  actual  notice 
Eliza  Jane  Leforge  had  merely  a  life  estate  in  the  two  tracts  she 
Httempted  to  convey,  or  at  least  to  put  a  prudent  person  on  in- 
quiry. 

The  principal  question  is  as  to  the  construction  to  be  given  to 
the  clause  of  the  will  we  have  italicized,  and  the  rights  and  duties 
of  appellant,  as  purchaser,  in  respect  to  it.  F«)r  if  Eliza  Jane 
Leforge  had  any  right  to  sell  more  than  her  own  life  estate  in 
the  160  acres,  or  anv  part  of  it,  it  existed  under  that  clause  of 
the  will. 
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No  power  was  given  thereby  to  any  person  to  sell  during  the* 
minority  of  her  children,  except  in  case  she  desired  to  dispose  of 
the  land  in  order  to  remove  to  some  other  part  of  the  country, 
and  even  in  that  event  the  validity  of  the  sale  was  to  depend 
upon  a  reinvestment  of  the  proceeds  in  other  land  for  the  benefit 
of  herself  and  children. 

Though  it  was  provided  a  sale  might  be  made  as  a  consequence 
of  her  determination  to  remove,  which  no  one  else  was  expected 
to  control,  the  language  used%  does  not  necessarily  import  that 
such  sale  was  to  ])e  made  by  her  in  person.  On  the  contrary,  it 
is  a  fair  inference  that  the  testator,  considering  her  condition  a& 
a  married  woman,  did  not  intend  to  invest  her  with  the  power  to- 
sell,  convey  and  reinvest,  but  that  Butler,  his  executor,  should, 
as  trustee/do  so.  For  if  he  was  not  to  have  that  power,  it  is  im- 
possible to  see  for  what  purpose  he  was  appointed.  It  is  not  a. 
reasonable  supposition  the  testator  intended,  his  married  daugh- 
ters, under  the  dominion  of  their  husbands,  should  be  invested 
with  power  to  sell,  pass  the  title,  collect  and  reinvest  the  pur- 
chase money,  instead  of  the  person  specially  appointed  trustee- 
to  see  his  wishes  faithfully  executed  in  regard  to  such  sale  and! 
reinvestment.  It  seems  to  us,  if  such  had  been  his  intention, 
the  language  giving  them  such  unusual  power  would  have  been' 
too  plain  to  be  misunderstood,  and  no  other  person  would  have* 
been  ai)pointed  trustee,  because  there  would  have  been  no  neces- 
sity for  it. 

In  our  opinion  Kliza  Jane  Leforge  had  no  power  to  sell  and' 
convey  any  other  interest  than  her  life  estate  in  the  two  tracts- 
in  dispute,  and  no  title  to  tiie  remaider  interest  passed  by  either 
of  the  two  deeds  executed  by  her. 

The  statute  of  limitation  has  no  application  to  this  case,  for 
the  cause  of  action  did  not  accrue  to  the  plaintiffs  until  the  death 
of  their  mother  in  1H84. 

Nor  do  we  see  in  what  way  the  principle  of  substitution  can^ 
avail  appellant,  except  to  tlie  extent  of  the  interest  inherited 
from  her  deceased  son,  Orville,  and  passed  by  descent  to  the- 
plaintiffs,  her  children.  For  it  seems  that  her  husband.  Wm.  C. 
Leforge,  who  was  bound  as  well  as  she  by  the  warranty  in  the 
two  deeds,  died  before  his  son,  Orville,  did.  And  on  the  part  of 
the  latter  there  was  only  a  special  warranty.  But  we  think  the 
court  erred  in  rendering  judgment  either  for  rents  accruing  be- 
fore the  death  of  Kliza  Jane  Leforge  or  for  damages  for  waste. 

Hy  the  deed  of  1872,  in  which  both  the  mother  and  grandmother 
of  appellees  united,  the  life  estate  of  both  in  the  16  acre  tract, 
and  the  latter  being  dead  in  1876,  when  the  second  deed  was 
made,  the  life  estate  of  the  former,  in  the  tract  of  47  acres,  passed 
to  the  purchaser. 

There  was  no  prayer  in  the  petition  of  the  plainitiff  for  dam- 
ages for  waste,  nor  issue  in  reg»ard  thereto  properly  made,  and 
we  think  it  would  be  extending  the  operation  and  effect  of  a 
praver  for  general  relief  further  than  is  authorized  by  the  Civil 
Code  to  render  a  judgment  upon  it  alone  for  damages,  especially 
when  the  issue  in  relation  thereto  is  properly  triable  before  a 
jury. 

The  judgment  must,  therefore,  be  reversed  and  cause  remanded* 
for  further  proceedings  consistent  with  this  opinion. 

In  response  to  a  petition  therefor,  Judge  Lewis  delivered  the 
following  extension  of  tiie  opinion: 

The  opinion  heretofore  rendered  in  this  case  Is  extended  for 
the  purpose  of  indicating  the  quantity  of  land  for  which*  appellees. 
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should  have  judgment  about  which  counsel  suggest  there  may 
be  some  question. 

Deducting  from  the  original  tract  of  160  acres  47  acres,  one- 
fifth  of  which  belongs  to  appellant,  there  remains  118  acres,  one* 
fifth  of  which,  being  22  3-5  acres,  belonged  to  Orville  Leforge, 
and  one-half  thereof,  being  11  3-10  acres,  passed  at  bis  death  to 
his  mother,  Eliza  Jane  Leforge,  now  dead,  and  is  claimed  by 
inheritance  by  appellees,  her  four  surviving  children.  But  as 
she  boun<1  herself  for  a  good  title  to  the  47  and  1«  aero  tracts, 
Avhich  appellees  seek  to  recover,  there  should  bo  deducted  from 
those  two  tracts,  and  adjudged  to  belong  to  appellant,  11  3-10 
acres,  in  addition  to  the  one-fifth  of  the  47  acres  to  which  appel- 
lant is  entitled  ia  virtue  of  Orville  Leforge's  conveyance  to  him. 


t^RAlG  v.  WALKER,  &c. 

(Filed  March  1,  18S8— Not  to  be  reported.) 

Deeds— Possession—Appellant  accepted  a  deed  to  land  in  satisfaction  of  bis 
vendor's  tltVe  bond,  with  the  knowledge  that  the  deed  did  not  include  the 
land  in  controversy,  which  was  excluded  because  it  was  covered  by  a  patent 
from  the  Commonwealth  to  another  than  the  vendor.  The  appellant  now 
t^Iaims  that  after  he  accepted  the  deed  he  found  that  this  land  belonged  to 
him  by  virtue  of  his  tith;  bond,  and  that  he.  from  that  time  forward,  claimed 
it  as  his  own,  and  that  he  has  acquired  title  by  {xissession.  Held  -  That  the 
•deed  merged  the  title  bond,  and  the  fact  that  appellant  held  the  actual  pos- 
session of  the  land  within  the  boundary  of  the  deed,  did  not  extend  either  an 
actual  or  constructive  possession  beyond  that  boundary. 

E.  F.  Dnlin  and  Jhs.  I).  Jones  for  appellant. 

R.  I)»  Davis  for  appellees. 

Appeal  from  Carti^r  Circuit  Court. 

Opinion  of  the  court  hy  Judge  BenutMt. 

The  appellant  instituted  an  action  of  trespass  against  the  ap- 
j)ellees  tor  •rutting  timber  on  a  piece  of  woodlan(i  which  tiif* 
appellant  daimeil  to  l)e  tlie  owner  of  and  in  the  actual  posses- 
sion of. 

Fron*  the  appellant's  evidence*  it   appears    tliat  he.  in  IWMi,  pur- 

eha.'=ed  l)y  tUl«p  iw>ntl  a  tract   of   land   from    tlip  heirs  of Mad- 

dix;  that  tl)»*  latter,  nnniy  years  before,  ])MrcIiasrd  said  land,  hy 
title  l)on(l,  frcnn l)Hws(5n:  that  Maddix  iiad  lirld  tlie  posses- 
sion of  said  land  ever  since  iiis  j)urcliase  from  Dawson  until  his 
<leath,  and  liis  lieirs  continued  to  hold  tl)e  nossession  until  they 
sold  the  land  to  appellant;  that  thc»  apix'llant  then  took  thV 
possession  of  said  lan<i  and  has 'held  it  ever  since:  tliat  he  insti- 
tuted legal  pnuMM'tllngs  against  the  said  heirs  to  get  a  deed  io  thf* 
land.  Tlie  result  of  the  pro(M*e<lings  was  that  thr  court  ordered 
its  commissioner  in  mako  to  th«'  appellant  a  deed  to  the  land. 
For  that  purpose  the  land  was  surv«>yed,  and  th«'  appellant  at- 
tended the  survey.  The  \)\vqv  tof  land  upon  wlii<'li  th»*  tin)l)rr  was 
cut  hy  the  appelle«»s  was  exchnled  from  tlie  survey  for  the  reason 
that  the  saine  was  covered  i)y  a  ]>atent  fr<»m  the  Comomnwealth 
to  Milh'r  ill  ISHO.  Said  Miller  and  th.»  ap]>ellant  were  partners  in 
the  survey  and  entry  of  saitl  land,  hut,  lor  some  r«'ason  unex- 
plained, the  patent  was  issued  to  Miller  alone.  TIh*  court's  com- 
missiojier   made   a   d»M'd    to    the   aj>j)ellant  which,  in  acciirdance 
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with  the  8urvey,  excluded  the  land  in  controversy.  He  reeeired 
the  deed  and  held  and  claimed  only  the  land  conveyed  by  it,  for 
Honie  time,  with  a  knowledge  of  the  fact  that  the  survey  and 
deed  excluded  the  land  in  controversy,  and  tliat  the  land  in  con- 
troversy was  covered  by  the  said  patent.  The  appellant  claims^ 
however,  that  some  time  after  he  accepted  the  deed  he  found  out 
that  the  land  In  controversy  belonged  to  him  by  virtue  of  his. 
title  bond  from  Maddix's  heirs,  and  he,  from  that  time  forward, 
claimed  the  same  as  his  own,  and  evinced  his  ownership  by 
occasionally  cutting  and  removing  timber  from  the  land.  But 
he  never  took  any  legal  steps  to  correct  the  mistake,  if  any  there 
was,  in  the  deed.  The  deed  has  remained  all  the  time  in  full 
force,  with  the  appellant  claiming  under  it.  The  deed  merged 
the  title  bond,  ancl  the  appellant's  right  of  property  is  limited 
within  the  boundary  of  tlie  deed,  and  that  the  fact  that  the  ap- 
pellant held  the  actual  possession  of  the  land  within  the  bound- 
ary of  the  deed  would  not  extend  either  an  actual  or  constructive^ 
possession  beyond  the  deed  boundary.  In  order,  therefore,  for 
the  appellant  to  accjuire  a  possessory  title  to  the  land  in  contro- 
versy, he  must  have  held  the  actual  adverse  possession  of  it  for 
at  least  fifteen  years.  This  he  did  not  do.  besides,  the  record 
fails  to  show  that  the  land  in  controversy,  prior  to  1860,  had  been 
** entered,  surveyed  or  patented-''  So  far  as  appears  from  the 
record  said  land*  was  vacant  land  at  the  time  Miller  obtained  a 
patent  for  it.  The  appellant  in  1«6()  thought  so,  and  he  was  of  the 
same  opinion  at  the  time  he  received  the  commissioner's  deed^ 
and  the  facts,  as  presented  in  the  record,  accord  with  his  view* 
We  tliink  tliat  the  lower  court  did  right  in  instructing  the  jury 
to  find  for  the  appellees. 
The  judgment  is  affirmed. 


(  AI^DILL  v.  CAUDILL, 

(Filed  March  1,  1S88— Not  to  be  reported  ) 

Aoquiesceiice  In  informal  partition— Com luisaiooers  professing  to  actunder* 
the  order  of  the  proper  county  court,  made  an  allotmeut  of  a  testator's  landa. 
araonf?  the  devif^es.  The  devisees  at  once  took  possession  under  the  division^ 
and  hnvo  quietly  remained  in  possession  ever  since,  a  period  of  ten  jears. 
Appellee,  one  of  the  devisees,  seeks  by  this  notion  to  obtain  a  deed  to  the 
land  allotted  to  him.  To  this  all  the  devisees  consent,  except  the  appellant, 
who  denies  that  there  ever  was  any  order  appointing  oommissloners  to  make 
the  allotment,  or  that  it  was  ever  reported  or  conflrined,  the  records  of  the 
county  ODurt  having  been  lost  or  destroy e<l.  Held— That  however  irregular 
and  informal  the  division  may  have  been  as  a  court  prooeeding.  yet  the 
parties,  by  their  silence  and  conduct,  must  be  held  to  have  sanctified  and 
adopted  it,  and  will  not  now  be  allowed  to  question  it  in  a  court  of  con*^ 
science. 

P.  A.  Ciine  and  Jas.  M.  York  for  appellant. 

Tinsloy  <fc  Marrs  for  appellee. 

Appeal  from  Letcher  Circuit  C'i)urt. 

Opinion  of  the  court  by  Judge  Holt. 

John  Can  dill  died  (estate  in  1S7H,  leaving  a  widow  and  eleven 
children,  of  whom  tlie  appellant  and  api)ellee  are  two,  surviving 
him. 
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His  will  shows  an  intention  to  equalize  his  children.  To  each 
of  several  of  them  he  devisd  land  worth  $500.  That  of  several  of 
them,  however,  was  valued  by  the  testator  at  but  $4()0  each,  and. 
he,  therefore,  provided  that  each  of  them  should  be  paid  $100  in 
addition  out  of  his  estate.  As  to  two  of  them  to  wit,  his  daugh- 
ter, Polly,  and  the  appellee,  W.  G.  Caudill,  the  will  provides, 
that  they  were  each  to  have  '*$500  in  hind  out  of  my  home  farm, 
where  I  now  live,  in  order  to  make  them  equal  with  my  other 
children." 

Shortly  after  the  probate  of  the  will  three  commissioners,  pro- 
fessing to  act  under  the  order  of  the  proper  county  court,  allotted 
the  widow's  dower  in  the  home  farm,  the  interest  of  Polly  and 
also  that  of  the  appellee  therein,  save  that  instead  of  giving  him 
$600  they  allotted  him  $600  worth  of  land.  This  probably  arose 
from  its  being  impracticable  to  do  otherwise,  J»ut  they  required 
him,  by  way  of  accounting  for  the  excess,  to  pay  $100  to  one  of 
the  devisees  who  was,  by  the  will,  to  receive  that  much  by  way 
of  equalization.     This  he  did. 

This  action  was  brought  by  the  appellee  againt  all  the  other 
children  and  the  widow  for  a  deed  to  the  land  thus  allotted  him. 
All  of  them,  save  the  appellant,  S.  J.  Caudill,  by  answer,  con- 
sented to  it. 

It  is  admitted  that  tlie  records  of  the  county  court  have  been 
lost  or  destroyed,  but  it  is  denied  that  there  ever  was  any  order 
appointing  commissioners  to  make  the  allotment  in  question,  or 
that  it  was  ever  reported  or  confirmed. 

But  three  witnesses  testify  in  the  case,  to  wit:  The  appellee, 
one  of  the  commissioners,  and  a  brother  of  the  parties  to  this 
appeal.  Tlie  appellee  is  the  county  clerk.  It  is  proven  that  no 
record  of  the  division  can  be  found,  but  that  the  commissioners 
were  appointed  by,  acted  and  reported  to  the  county  court. 

It  does  not  appear  whether  the  report  was  ever  confirmed  or 
not,  but  no  deeds  were  ever  made  to  any  of  the  parties. 

This  occurred  sliortly  after  the  death  of  the  testator.  The 
appellant  was  one  of  the  executors  of  his  father,  and  although  in 
response  to  the  charge  contained  in  the  reply  he  denies  that  he 
consented  to  or  took  any  part  in  the  division,  but,  upon  the  con« 
trary,  objected  to  it,  yet  he  fails  to  testify,  and  all  the  circum- 
stances compel  the  conclusion  that  he  knew  all  about  it,  and  if 
not  an  adviser  and  participant  at  least  ac(iuiesced  in  it. 

The  parties  at  once  took  possession  under  tlie  division,  and 
have  so  remaine«l  ciuietiy  ever  since. 

A  portion  of  the  land  so  allotted  to  the  appellee  was  subject  to 
the  widow's  dower,  and  they  have  lived  upon  the  land  ever  since 
the  division,  claiming  respectively  by  virtue  of  it.  It  lias  thus 
been  acMjuiesced  in  and  rei.'ognized  by  all  the  devisees  for  some 
ten  or  twelve  years.  It  is  not  proven  that  any  complaint  what- 
ever has  ever  be**n  made  as  to  it  by  the  appellant  or  any  of  the 
devisees  until  this  suit  was  brought  in  1885.  Tiie  appellee  has- 
been  in  possession  of  the  land  so  allotted  him  ever  since  tiie 
division,  unless  it  be  the  portion  conveyed  by  the  widow's  dower 
right,  and  lias  improved  it.  Aside  from  the  improvtments,  the 
value  of  it  tias  changed  somewhat,  and  to  now  disregard  the 
division  so  long  acquiesced  in  would  not  only  hv  unjust,  but  it 
would  tend  to  destroy  the  eciuality  of  the  division  of  his  proj)- 
erty,  which  th(»  testator  designed.'  Tliere  is  no  evidence  tending 
to  show  that  the  allotment  was  not  a  just  and  fair  one.  It  was 
the  work  of  three  impartial  persons,  and  presumption  favors  its 
correctness.     It   lias   hecMi   acted   uj)on,  acquiesced   in  and  reco;^- 
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nized  for  too  long  a  period  to  be  now  disturbed.  However  irregr- 
ular  and  informal  the  division  may  liave  been  as  a  court  proceed- 
ing, yet  the  parties,  by  their  silence  and  conduct,  must  be  held 
to  liave  sanctified  and  adopted  it,  and  will  not  now  be  allowed 
to  question  it  in  court  of  conscience.  (Parker's  Heirs  v.  Ander- 
son's Heirs,  &c.,  6  Mon.,  445.) 

The  circumstances  attending  it  are  of  such  a  character  that,  if 
the  court's  action  be  altogether  disregarded  or  rejected  as  invalid, 
yet  it  would  be  inequitable,  in  view  of  the  appellant's  silence  and 
conduct,  to  now  disturb  it.  The  parties  must  be  considered  as 
having  made  the  action  of  the  commissioners  their  own,  and 
must  be  upheld. 

Judgment  affirmed. 


DITTO  V.  WOODFELT/S  ADM'R,  Ac. 

(Filed  Marcii  1,  1888— Not  to  be  reported.) 

Execution  Fales— An  execution  agrainst  appellant  and  others  was  levied  on 
two  town  lots  as  the  property  of  appellant.  In  this  action  by  the  purcbaserg 
at  execution  sale  to  recover  the  property  of  appellant,  it  is  allegt^d  by  the 
plaintiffs  that  while  the  proi)erty  was  levied  on  as  two  lots,  it  was  in  fact 
only  one  lot,  and  was  sold  by  the  sheriff  as  one  lot,  and  a  deed  made  to  the 
whole  as  one  lot.  Appellant  alleges  that  there  were  two  lots,  and  that  only 
one  of  them  was  sold,  which  he  is  willing  to  surrender.  The  sheriff's  report 
of  sale  WHS  not  recorded  by  the  clerk,  as  the  execution  was  taken  from  the 
clerks'  office  by  appellant  after  its  leturn.  and  has  never  since  been  seen.  It 
appears  that  the  property  was  inclost^d  by  one  fence,  and  was  really  but  one 
lot.  Held— That  the  evidence,  which  is  recited  in  the  opinion,  fails  to  sus- 
tain the  defense. 

(teo.  ('-  Diane  for  appellant. 

Carroll  <fe  Barbour  foi*  appelliM's. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  .Jiuljre  BtMinett. 

T!i<»  Deposit  Hank  of  Kminence  caused  two  executions,  Xos. 
17(>()  and  ITHT,  to  he  issued  upon  jndjrments  from  the  Henry  Cir- 
cuit Clerk's  otfice  against  t!)e  appellant  and  others,  wliich  execu- 
tions were  i)lace(i  in  the  liaiids  of  tlie  sheritf  of  Henry  county. 
Aftpr  tliesc  executions  had  l)een  returned  to  tlie  circuit  clerkV 
office  tliey  were  taken  therefrom  l)y  the  appellant.  They  were 
never  returned  by  him.  nor  Iiave  they  been  since. 

Tiie  clerk  of  tlie  circuit  court  did  not  copy  tlie  sheritT's»return 
on  botii  of  tliese  executions,  but  he  copied  tlie  return  on  only  one 
of  them.  Tills  copy  of  rlie  return  shows  that  tlie  sheriiT  levied 
the  execution  on  two  town  lots  in  the  town  of  Bethlehem  as  the 
property  of  the  appellant,  one  occupied  by  Wtnfred  Jesse,  and 
tiie  other  by  Abe  Ditto  ilid»jjeway. 

The  appellees  instituted  an  action  against  the  ap])ellant,  in 
which  tliey  alle«i:(ui  tiiat  tlie  sheriff,  under  and  by  virtue  of  these 
two  executions,  sold  tliese  two  lots,  and  that  John  W.  Sewell 
became  the  purchaser;  that  he  assigned  his  bid  to  the  appellee's 
ancestor,  and  that  the  sheritf  made  to  him  a  deed  to  the  prop- 
erty. Tiiey  also  allege  that  whil<»  the  said  property  was  levied 
on  as  two  iots.  yet  the  property  was  in  fact  only  Olie,  and  that 
the  same  was  sold  by  the  sheriff  as  one  lot,  and    that  a  deed  was 
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made  to  the  whole  property  as  one  lot.  They  sought  to  recover 
the  posHession  of  the  lot.  The  appellant  denied  that  the  prop- 
erty was  only  one  lot,  alleging  that  there  were  two  adjoining 
lots,  only  one  of  which  was  sold  hy  the  sherlfiP,  which  he  wa» 
willing  to  surrender,  but  that  he  was  not  willing  to  surrender 
the  other  because  the  same  was  not  sold  by  the  sheriflF. 

The  proof  is  clear  that  there  was  no  fence  dividing  this  piece 
of  ground  into  lots,  but  the  same  was  enclosed  by  one  fence,  and 
was  really  but  one  lot.  Several  witnesses  swear  that  they  were 
present  at  the  sale,  and  that  the  entire  lot  was  sold  as  one  lot. 
The  sheriff  and  the  purchaser  are  among  the  witnesses  who  thus 
suffer.  Some  of  them  swear  positively  that  the  whole  property 
was  sold  as  one  lot,  the  others  give  it  as  their  best  recollection 
that  such  was  the  case.  Not  a  witness  (Hmtradicts  these  wit- 
nesses. The  appellant  was  present  at  the  sale,  and  he  does  not 
contradict  them.  The  proof  is  conclusive,  therefore,  that  the 
M'hole  property  was  sold  as  one  lot.  Besides,  the  deed  conveys 
all  of  trie  property  as  one  lot. 

But  it  appears  that  the  sale  of  this  property  lacked  $15  or  $20 
of  satisfying  the  dehts,  and  a  venditioni  exponas  was  directed  to 
the  sheriff,  commanding  him  to  sell  one  lot  of  ground  in  the  town 
of  Bethlehem  to  satisfy  said  sum.  It  is  contended  that  this  lot 
is  the  one  that  remained  unsold  at  the  sale  under  the  execution, 
and  that  it  is  conclusive  therefore,  of  that  fact.  But  the  sheriff 
says  that  tlie  lot  referred  to  in  tlie  venditioni  exponas  is  not  one 
of'tlie  lots  in  controversy;  tliat  it  is  a  lot  on  tJje  opposite  side  of 
the  lane  which  lie  liad*  levied  oii,  and  whicli  he  sold,  and  one 
Peyton  became  the  purchaser  of  it. 

A  careful  examinati4m  of  the  record  convinces  us  that  the 
appellant  has  wholly  failed  to  make  out  a  case. 

The  jud^nient  is  jittlrmed. 


rNDKRWOOOI)  v.  PARKKK. 

(Filed  Marcli  1,  ISHS—Xot  to  he  reported.) 

Vendor  and  vendee— In  this  action  to  rerowr  the  purchase  money  cf  Innd. 
as  the  plaintiff  avers  an  ability  and  willingness  to  enuvey  the  land  according 
lo  the  title  bond,  and  the  defendant  is  in  possessicin.  it  wns  error  to  dismiss 
the  petition,  no  proof  beln^  taken  to  sustain  the  allegatiotis  of  the  answer, 
which  were  denied. 

T.  D.  Theobald  for  appellant. 

Z.  T.  Young  for  appellee. 

Appeal  from  Rowan  (Mrcuit  Court. 

Opinion  of  tli«*  court  by  Judge  Lewis, 

The  effect  of  the  judgment  in  this  ease  is  \o  not  only  de])y  the 
plaintiff,  vendi^r.  recov«'ry  on  the  not«s  ^ivni  for  tlje  juireliase 
money,  i)ut  t<»  leave  the  defendant,  vendee,  in  possessioti  and 
enjoyment  of  the  land,  tliougl)  unpaid  f<»r.  As  nnitlo^r  the  pur- 
chase of  the  land  n»»r  exeeution  of  the  notes  therefor  wa>  (ieiiied 
in  the  answer,  we  are  at  a  loss  to  see  the  ground  for  dismlssiti^ir 
the  petiti«)n.  Altliough  it  is  alleged  in  tin-  answer  thi'  tith>  bond 
was  intended  to  cotitain  an    undertaking:   l)y   tiir   i)laintitT  to  con- 
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vey  the  land  upon  payment  of  the  purchase  money  with  a  clause 
of  general  warranty  in  the  deed,  instead  of  binding  him,  as  by 
its  terms  was  done,  to  convey  with  a  special  warranty  merely* 
no  proof  was  taken  to  sustain  that  allegation,  though'  it  was 
denied. 

An  ability  and  willingness  to  convey  the  land  according  to  the 
title  bond  being  averred,  and  the  defendant  being  in  possession 
of  the  land,  the  judgment  dismissing  the  action  was  erroneous 
and  is  reversed,  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 


TALBOTT'S  ASS'EE  v.  EWALT,  &e. 
(Filed  March  1,  1888— Not  to  be  reported.) 

Debtor  ftnd  creditor— Unlawful  preference— While  the  design  to  prefer  wlU 
be  inferred  from  a  payment  to  a  creditor  by  an  insolvent  debtor,  the  clrcuin- 
stances  attending  the  transaction  may  Rhow  plainly  that  there  was'  no  mo- 
tive or  thought  of  giving  an  advantage  or  preference,  and  then  the  presump^ 
tion  is  repelled. 

In  this  case  the  debtor's  estate  was  valued  at  110,000  or  $13,000.  The  debtor 
had  recently  traded  with  a  neighbor  and  owed  him  $58,  the  payment  of 
which  is  att}icked  as  a  preference.  He  was  under  no  ohlieation  to  this  cred- 
itor, while  there  were  other  creditors  to  whom  he  was  under  obligation  for 
assistance.  A  few  days  after  this  payment  wal^made  the  debtor  made  an 
assignment  for  the  benefit  of  all  his  creditors.  Held— That  the  presumption 
of  a  design  to  prefer  is  repelled,  and  that  the  court  erred  in  disturbing  the 
assignment. 

Geo.  C  Lockhart  for  appellant. 

E.  W.  Hines  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pry  or. 

This  court,  in  a  renent  case  from  the  Bourbon  Circuit  Court, 
Grimes  v.  (Jrimes  [ante,  page  694],  held  that  tlie  design  to  prefer 
will  be  inferred  from  a  payment  to  a  creditor  by  an  insolvent 
debtor,  l)ut  the  circumstances  attending  the  transaction  may 
show  plainly  that  there  was  no  motive  or  thought  of  giving  an 
advantnge  or  preferene,  and  tlien  tlie  presumption  is  repelled. 
The  facts  before  us  present  a  case  where  wo  are  satisfied  the 
debtor,  although  insolvent,  had  no  intention  to  prefer.  Talbott 
was  indebted  near  $20,000,  and  owned  an  estate  valued  at  $10,000 
or  $12,(KK).  He  liad  l)een  struggling  against  financial  embarrass- 
ment tor  years  with  the  hope  of  being  able  to  finally  satisfy  bin 
creditors.  He  had  friends  and  relatives  who  had  aided  him  in 
his  pecuniary  troubles  by  loaning  him  money  and  endorsing  hisi 
paper  for  considerable  sums.  His  oblIf;ations  to  such  friends  and 
the  extent  of  their  liabilities  for  him  would  have  suggested  to 
him  ihatif  his  purpose  was  to  make  a  preference  it  should  be 
made  to  them  and  not  to  those  who  luid  no  otlier  claims  upon 
him  than  the  payment  to  them  of  small  del)ts,  necessarily  con- 
tracted by  a  man  of  appellant's  business  habits  in  neighborhood 
transactil)ns.  Appellant  was  a  trader  in  st()ck;  had  traded  with 
his  neiijhbor  and  owed  him  about  $58.  A  few  days  after  this  pay- 
ment was  made  he  made   the   assignment,  based  on  the  fact  that 
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Bome  one  for  whom  he  was  liable  as  surety  had  failed,  and  it-, 
may  be  for  the  additional  reason  <hat  total  bankruptcy  would  soon- 
follow  his  then  insolvent  condition.  He  swears  that  he  had  no, 
intention  to  prefer  Morris,  and  in  such  a  small  transaction,  with, 
an  estate  worth  $10,000  and  tradinp^  as  an  every  day  business  in 
his  neighborhood,  It  is  not  to  be  presumed  that  he  would  have, 
selected  Morris,  who  had  never  aided  or  assisted  him  in  any 
manner,  above  all  of  his  creditors,  as  tiie  man  he  should  prefer- 
when  contemplating  making  this  assignment  for  the  benefit  of 
all  alike. 

The  transaction  between  Morris  and  Talbott  was  a  recent  one — 
an  ordinary  neighborhood  transaction— involving  but  a  smal) 
sum  of  money,  and  neither  party,  we  are  satisfied,  supposed  that 
a  preference  was  being  given  in  contemplation  of  insolvencv* 
The  inducement  to  prefer  the  friends  of  the  debtor  certainly- 
existed,  but  his  purpose  doubtless  was  to  treat  all  alike,  and, 
having  done  so,  we  perceive  no  reason  for  disturbing  his  act  of 
assignment,  although  the  payment  to  Morris  may  result  in  giv- 
ing him  a  preference.  The  circumstances  of  the  transaction- 
usually  determine  the  purpose  and  intent  of  the  i^arties.  A 
chancellor  would  presume  the  intent  to  prefer  by  the  payment  of 
money  in  the  one  case  when  he  would  not  in  the  other.  The. 
pecuniary  condition  of  the  debtor,  although  insolvent;  the  char-, 
acter  of  the  transaction  resulting  in  the  payment;  the  relation 
between  the  parties,  and  other  circumstances  will  be  con«*iderecV 
to  show  at  least  that  no  preference  was  intended.  Although  pay-, 
ment  has  been  made  when  such  circumstances  exist  as  negative, 
the  idea  of  an  intention  to  prefer,  aided  by  the  oatli  of  thos 
debtor,  the  statute  does  not  require  the  estate  of  the  debtor  to. 
be  seized  or  thrown  into  bankruptcy  by  the  chancellor,  and  iiv 
this  case  the  court  below  erred  in  disturbing  the  assignment 
made  by  the  appellant. 

Judgment  reversed,  and  cause  remanded  for  proceedings  con-, 
sistent  with  this  opinion. 


COUNTS  V.  KITCHEN. 
(Filed  March  1,  1888.) 

1.  Occupying  clnlmants— Improvements— In  junctions -Under  the  st-jitnte, 
in  relation  to  "occupying  claimants, "  whlcli  provides  that  any  i  erson  be- 
lieving himself  to  be  the  owner  by  reason  of  a  claim,  the  foundation  of 
which  is  of  public  record,  shall  "seat  and  improve"  any  land,  which,  upon 
judicial  investijiation,  shall  be  decided  to  t)elong  to  another,  the  value  of  his 
improvements  shall  he  paid  to  him  by  the  successful  party  before  the  court 
shall  cause  the  possessitm  to  be  delivert*d,  and  further  pro'vides  for  the  em- 
paneling of  a  jury  to  assHss  the  value  of  the  improvements,  the  occupant  rai> 
not  stand  by  and  see  a  judi;ment  rendered  upon  which  a  writ  can  is<ue  with- 
out regard  to  the  value  of  his  improvement*,  and  then  obt^ain  an  injunction, 
to  prevent  the  execution  of  the  writ  upon  no  other  equitable  pround  than, 
the  failure  of  the  successful  party  to  pay  the  value  of  the  improveiiients.  He. 
may,  however,  at  a  subsequent  term,  liy  motion  or  petition,  have  a  jury  em- 
paneled, as  provided  by  the  statute,  to  assess  the  value  of  tiie  hnprovenients,. 
and  make  the  successful  claimant  liable  therefor,  as  the  statute  df>es  not 
limit  the  application  for  a  jury  to  the  term  at  which  the  land  is  adjiulgid  to. 
be1on<2  to  another. 

In  this  case  the  appellant,  the  occupant,  by  a  petition  in  etiuity.  sought  tu 
enjoin  the  execution  of  the  writ  of  possession  upon  the  ground  thot  the  suc- 
cessful claimant  had  not  paid  him  the  value  of  his  improvements,  and  aske<^ 
that  a  jury  \x*  empaneled  to  assess  their  value.     Held— That  the  court  proifcv 


Digitized  by  VjOOQ IC 


^10  COUNTS  V.  KITCHEN. 

^rly  dissolved  the  injanctloD,  hut  erred  Id  dlRinlssiDff  the  petition,  as  a  jnry 
«hou1d  have  been  einpaDeled  as  reques^d. 

S.  Costs  of  appeal— Both  parties  being  in  default,  no  judgment  will  be  ren- 
dered for  costs  on  the  appeal. 

E.  B.  Wilholt,  R.  D.  Davis  and  Thos.  D.  Thc^obald  for  appellant. 

•J.  R.  Botts  for  appellee. 

Appeal  from  Carter  Cir<?uit  Court. 

Opinion  of  tlie  coart  by  Chief  Ju.stice  Pryor. 

Article  1  oTthe  statntt?  in  relation  to  occupying  claimants,  pro- 
vides that*'il  any  person  believing  liiniself  to  be  the  owner  by 
reason  of  a*claini  in  law  or  e^juity,  the  foundation  of  which,  being 
X)f  public  recorcl,  hath  or  shall  hereafter  peaceably  seat  and  im- 
prove any  land,  but  wli'jc'h  laud  shall,  upon  judicial  investigation, 
be  decided  to1>eldng'to  anotljer,  the  value  of  the  iniprovement8 
jf^hall  be  paid  l)y  the  .successful  party  to  the  occupant,  or  the  per- 
son un<ler  whom  aiul  for  whom  he  entered  and  holds,  before  the 
court  retidering  judgment  or  decree  of  eviction  shall  cause  the 
possession  to  be  delivered  to  the  successful  party."  Section  2  of 
the  same  act  provides:  "Tlie  court  in  wliich  the  judgment  or 
•dec^fw^of  eviction  shall  be  remlered,  at  the  request  of  either 
party,  ?.>ia!l  d'troct  tlie  clerJ%  of  said  court  to  issue  venire  facias 
to  the  slieriff  iif  tlie  cminty  in  whicli  the  land  is  situated,  com- 
manding him  to  Rimimons  a  justice  of  tlie  peace  of  his  county, 
and  also  to  empannel  a  jury  of  twelve  discrete  and  impartial 
freeholders,  not  of  l«in  to  either  party,  to  meet  upon  the  premises 
recovered  on  a  day  to  be  named  in  the  writ."  etc. 

The  statute  further  provides  that  this  jury  shall  assess  the 
damages,  If  any,  which  may  have  been  done  the  land  by  culti- 
vation and  unnecessary  waste  of  timber  after  suit  brought,  the 
rents  aird  i)Toflts  which  have  accrued  after  final  judgment,  and 
the  value -of  the  improvt^mt^nts  ui)on  the  land  from  which  the  oc- 
t^upant  is  to  be  evicted,  to  be  estimated  as  of  the  time  the  jury 
IS  empannek'd. 

The  ancestor  of  tiie  appellees  recovered,  by  his  action  in  the 
t-arter  Circuit  Court,  a  tract  of  land  from  the' appellant,  who  had 
entered  under  a  prior  patent  issued  to  his  vendor,  and  obtained  a 
judgment  of  eviction,  A  writ  of  ])ossession  issued  upon  the  judg- 
ment, and  was  place<l  in  the  hands  of  the  sheriff,  when  th*^ 
appellant,  who  was  still  in  the  actual  occupancy  of  the  land, 
filed  his  petition  in  ec[uity  against  tlie  api)ellees',  in  which  he 
claimed  coinnensarion  for  his  improvements  and  obtained  an  in- 
junction prohibiting  them  from  executing  the  writ  of  habere 
facias,  A  general  demurrer  was  sustained  to  the  petition,  and 
the  appellant  prosecutes  this  appr^al. 

All  the  facts  nt^t'^^ssary  to  <Mititle  the  occupant  to  pay  for  his 
improvements  are  plainly  alle^red  in  the  petition,  and  the  de- 
murrer should  have  been'overruled  unless  the  failure  to  ask  for  a 
jury  to  determine  the  value  of  his  improvements  at  and  when  the 
judgment  was  entereil  is  a  bar  to  the  recovery. 

The  first  section  of  the  act  referred  to  provides  that  the  suc- 
cessful party  shall  pay  to  the  «)ccupant  the  value  of  his  improve- 
ments l)eforV  possession  is  rejjuired  to  be  delivered  under  the 
judgment  of  eviction,  and  while  this  is  the  plain  letter  of  the 
statute,  if  possessirm  is  ordered  to  l)e  delivered  without  regard 
to  the  rights  of  the  occupant,  the  judgment  would  be  erroneous 
only  and  not  void.  So  the  (juestion  arises  whether  the  o<'Cupant, 
^Ht  {'i  subseciuent  teiin  of  the  court,  as  was  done  in  this  case,  can 
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ask  for  a  Jury  that  the  value  of  his  improvements  may  be  ascer- 
tained and  the  party  recovering  made  liable  therefor. 

The  second  section  of  the  act  provides  that  the  court  in  which 
the  judgment  is  renderd  shall,  at  the  request  of  either  party, 
have  a  jury  empanneled,  as  provided  by  the  act,  to  inquire  of 
damages  and  fix  the  value  of  the  improvement»,  and  it  is  con- 
tended that  this  should  be  done  when  the  judgment  of  eviction 
is  entered  or  during  the  same  term  of  the  court.  It  certainly 
would  be  the  proper  practice  under  this  statute,  so  as  not  to  pro- 
long the  litigation  and  to  prevent  an  independent  action,  to  re- 
quire the  party  desiring  a  jury  to  demand  it  at  the  time  when  the 
judgment  is  rendered  or  during  the  same  term  of  the  court.  The 
statute  is  silent  as  to  when  this  request  for  a  jury  is  to  be  made, 
but  when  the  occupant  stands  by  and  sees  the  judgment  entered 
upon  which  a  writ  can  issue  and  Interposes  no  objection,  the 
right  to  execute  the  Judgment  should  not  be  prevented  by  an  in- 
junction upon  no  other  equitable  ground  than  the  failure  of  the 
successful  i)arty  to  pay  the  value  of  the  improvements  made. 

The  statute  afforded  a  plain  remedy  for  preventing  the  execu- 
tion of  the  writ,  and  as  the  appellant  failed  to  adopt  it  the  in-, 
junction  should  have  been  dissolved.  Did  tlie  appellant,  how- 
ever, lose  his  right  to  the  value  of  his  improvements  by  failing 
to  request  the  empanneling  of  a  jury  as  provided  by  the  seconu 
section  of  the  act?  We  think  not.  His  right  to  compensation  is 
unquestioned,  and  he  is  endeavoring  to  proceed  as  the  statute 
requires,  by  asking  the  court  rendering  the  judgment  to  give  hini 
a  Jury  to  go  upon  the  premises  and  say,  by  their  finding,  what 
sum,  if  any.  he  is  entitled  to  from  the  appellees.  It  is  not  an 
ordinary  action,  although  in  the  form  of  a  petition  in  which  the 
appellant  is  seeking  to  recover  the  amount  due  him,  but  he  i» 
askins:  the  court  to  let  him  pursue  the  remedy  the  statute  gives 
him  and  no  other,  and  we  see  no  reason  why  this  might  not  have 
been  done,  by  motion  or  by  petition,  at  a  subsiquent  term,  as  lie 
is  not  limited  in  his  application  by  the  statute  to  the  term  at 
which  the  land  was  adjudged  to  belong  to  another. 

Besides,  under  tlie  act  or  1819,  where  commissioners  fixed  the 
value  of  the  improvements,  the  question  was  presented  to  this 
court  in  several  cases  as  to  the  right  of  the  occupant  to  move 
for  the  appointment  of  commissioners  at  a  term  of  the  court  after 
that  in  which  judgment  was  obtained,  and  it  was  held  that  the 
appointment  of  commissioners  at  a  subsequent  term  was  proper, 
((^raig  V.  Major.  1  Mar.,  J87:  Smith  v.  Walton,  2  Mar.,  26;  Smith 
V.  Hornback,  1  Lit.,  272.)  Here,  the  appellees  having  been  sum- 
moned and  before  the  court,  the  statutory  remedy  should  have 
been  grant«Hl  the  appellant,  but  his  injunction  should  have  been 
dissolved,  the  only  ground  for  the  injunction  being  that  a  writ  of 
possession  was  in  the  hands  of  the  sheriff.  The  appellee  had  no 
means  of  knowing  that  the  appellant  would  assert  a  claim  far 
improvements,  and  his  failure  to  do  so  when  the  judgment  w^as 
rentlered,  or  during  the  term,  can  not  now  be  asserted  as  the 
reason  for  appealing  to  the  chancellor. 

The  judgment  is  reversed  and  remanded  for  proceedings  con- 
sistent with  this  opinion,  and  as  each  party  is  in  default  na. 
Judgment  will  be  rendered  for  the  costs  in  this  court  by  the  one 
against  the  other. 
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SIMS,  Ac.  V.  WALSHAM,  Ac. 
(Filed  Macrh  3,  1888— Not  to  be  reported.) 

Pension  not  exempt— Fraudulent  oonveyanoeg— Pension  money  is  no* 
>ezempt,  under  seotion  4747  of  the  Revised  Statutes  of  the  United  States, 
-after  It  reaches  the  hands  of  the  pensioner. 

In  this  case  money  did  not  actually  come  to  the  hands  of  the  penslooor, 
^ut  a  check  therefor  did,  and  that  he  transferred  to  another  person  with 
directions  to  cash  it  and  deliver  the  money  to  his  two  sons,  appellees,  to  be 
used  by  them  in  paying  for  the  land  in  controversy.  Held— That  the  appel- 
lees hold  the  land  by  what  is,  In  the  menninff  of  the  statute,  a  voluntary 
X)onveyance  from  their  father,  and,  therefore,  the  conveyance  should  be  set 
«8ide  and  the  lands  subjected  to  a  pre  existing  debt  of  the  father. 

Carr  &  Kullock  for  appellants. 

Boles  &  BaKham  for  appellees. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Lewis. 

In  the  case  of  Robinson  v.  Walker,  5  Ky.  Law  Rep.,  799,  it 
Avas  lield  tliat  under  section  4747  of  the  Revised  Statutes  of  the 
United  States,  the  exemption  tlierein  provided  *'does  not  extend 
beyond  the  time  the  money  readies  the  liands  of  the  pensioner," 
nnd  tiie  same  construction  has  been  given  to  the  law  of  Congress 
t)y  this  court  in  the  cases  of  Hudspeth  v.  HwrrLscn,  6  Ky.  Law 
Rep.,  »)4,  and  Herreld  v.  Skillen's  Ass'ees,  6  Ky.  Law  Rep.,  666, 
una  such  seems  to  be  the  current  of  d<»cisions  of  courts  of  other 
•States. 

The  money  did  not,  in  this  case,  actually  come  to  the  hands  of 
the  pensioner,  but  a  check  therefor  did,  and  that  he  transferred 
to  another  person  with  directions  to  cash  it  and  deliver  the 
money  to  his  two  sons,  appellees,  to  be  used  by  them  in  paying 
for  the  land  in  controversy.  If  tlie  pensioner  had  applied'  the 
•«hr?ck  or  proceeds  of  it  to  the  purchase  of  the  land  in  his  own 
name  ancf  for  liis  own  benefit,  he  could  not,  under  the  ruling  of 
this  court,  liave  claimed  a  homestead  exemption  against  the  pre- 
fjxisting  debt  of  appellant.  And  no  more  can  liis  two  sons,  who 
hold  the  land  i)y  what  is,  in  the  meaning  of  the  statute,  a  volun- 
tary conveyance,  without  valuable  consideration  from  tiif»ir 
lather,  prevent  it  being  subjected  to  that  debt. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed,  and 
•cause  remanded  for  further  proceedings  consistent  witli  this 
opinion. 


KARRIS,  &c.  V.  ROGERS,  GD'N,  <fec. 

(Filed  March  H,  1H88— Not  to  be  reported.) 

1.  Partial  restraints  upon  alienutiou  of  laud,  when  reasonable,  have,  in 
«ome  cases,  been  held  valid,  even  where  a  fee  simple  title  was  given,  yet 
:such  a  restriction  should  not  be  adjudsred  upon  doubtful  language. 

A  testator,  after  providing  that  the  devisees  should  have  a  fee  simple  title 
to  the  land  devised,  added:  "I  wish  for  this  land  never  to  be  sold  outsideof 
the  family."  Held— That  the  words  quoted  must  be  regarded  as  the  expres- 
sion of  a  hope  merely,  and  not  as  mandatory. 

2.  8<)le  of  Infants*  real  estate— A  sttitutory  fruardian  seeks  the  sale  of  land 
devised,  in  which  his  ward  owns  a  one-fourth  int-erest,  the  share  of  each 
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\<rard  belDg  worth  less  tb^n  $100.  The  petition  alleges  that  the  sale  is  Deces- 
sary  for  the  support  and  education  of  the  wardR,  and  that  the  land  can  not 
be  divided.  All  the  parties  in  interest  were  before  the  court,  and  all  con- 
sented to  the  sale  except  appellant,  who  owns  a  one  fourth  interest.  Besides, 
a  creditor  of  the  testator  asks  the  sale  of  the  land  to  pay  his  debt,  there  being 
no  personal  assets.  Held— That  it  was  not  necessary  that  the  guardian 
should  execute  a  bond  to  render  the  order  of  sale  valid. 

8.  Purchase  from  devisee— Where  one  of  several  devisees,  for  a  valuable 
cO'isideration,  sells  the  land  devised  to  hiui  to  one  who  has  no  notice  of  any 
indebtedness  upon  the  part  of  the  estate,  the  land  is  not  liable,  in  the  hands 
of  the  purchaser,  to  the  crpditors  of  the  testator,  the  entire  burden  being 
thrown  upon  the  land  in  the  hands  of  the  other  devisees. 

Chas.  H.  Rodes  for  appellants. 

John  W.  Yerkes  and  Fox  &  Fox  for  appellees. 

Appeal  form  Boyle  Circuit  ('oiirt. 

Opinion  of  tiie  court  by  Judge  Holt. 

The  devisees  of  Patsy  Cowan  took  an  absolute  fee  under  her 
will.  It  is  true  it  says:  *'!  wish  for  this  land  /never  to  he  sold 
outside  of  the  family, "  but  in  view  of  all  of  its  provisions  this 
must  be  regarded  as  the  expression  of  a  hope  merely,  and  not  as 
mandatory.  Otlierwise  it  is  repugnant  to  the  estate  granted. 
The  will  expressly  says  that  the  devisees  are  to  have  a  fee  simple 
title.  Parti*il  restraints  upon  alienation,  when  reasonable,  have, 
in  some  cases,  been  held  valid,  even  where  a  fee  simple  title  was 
given.  But  as  our  law  favors  the  existence  of  tlie  power  of  alien- 
ation, a  partial  restriction  should  not  be  adjudged  upon  doubtful 
language.  Here  the  word  ** never''  is  used,  and  unless  our  con- 
struction be  correct,  it  savors  of  a  perpetuity,  forljidden  by  our 
statute,     ((teneral  Statutes,  chapter  68,  article  1,  section  27.) 

The  evidence  shows  that  the  imdivided  interest  of  each  of  the 
two  defendant  wards,  for  a  sale  of  which  their  statutory  guar- 
dian petitions,  is  worth  less  than  $100;  that  its  sale  is  necessary 
for  their  support  and  education,  and  tliat  it  can  not  bo  divided 
among  the  joint  owners  without  material  injury  to  its  value. 

The  petition  avers  all  this  also,  and  all  the  parties  in  interest 
were  before  the  court.  The  wards  of  the  petitioner  own  one  un- 
divided interest;  the  appellee,  (-aid well,  two,  by  purchase,  and 
the  remaining  one  belongs  to  tlie  female  appellant. 

Caldwell,  in  his  answer  and  cross-petition,  avers  that  the  land 
is  indivisible,  and  he  also  asks  its  sale.  The  owners  of  three- 
fourths  of  it  are,  therefore,  seeking  the  same  object. 

In  addition,  a  creditor  of  the  t^^statrix,  by  an  answer  and  cross- 
petition,  asserts  his  debt,  and  asks  that  the  land  he  sold  for  its 
payment,  there  being  no  personal  assets.  The  appellants  entered 
their  appearance  to  this  cross-petition;  all  the  other  parties  in 
interest  either  did  so  or  were  duly  summoned,  and  we,  therefore, 
have  a  case  where,  not  only  the  statutory  guardian  of  infant 
Joint  owners  and  devisees,  wnose  interests  are  worth  less  than  one 
hundred  dollars  eacli,  are  asking  the  sale  of  land  incapable 
of  division,  but  a  creditor  of  the  testatrix,  in  the  absence  of  per- 
sonal assets,  is  asking  its  sale  for   the  satisfaction  of  his    debt. 

No  bond  was  recjuired  in  such  a  case  from  the  statutory  guar- 
dian to  render  an  order  of  sale  valid,  and  upon  the  pleadings  and 
evidence  presented  it  was  proper  to  so  decree,  as  a  sale  was  not 
forbidden  ))y  the  will. 
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One  of  the  devisees  died  pubsequent  to  the  death  of  the  testa- 
trix, unmai'ired,  and  intestate.  His  interest  in  the  land  de- 
scended to  the  other  devisees.  His  administrator  filed  an  answer 
and  cross-petition,  asking  its  sale,  and  averring  that  his  estate 
was  indebted  to  the  female  appellant.  This  was  denied,  and 
there  is  no  evidence  to  support  it.  The  judgment  gives  him  no 
part  of  the  proceeds  to  arise  from  the  sale,  and  he  is  now  com- 
plaining. The  judgment  provides  that  the  debt  of  the  creditor 
of  the  testatrix  is  to  be  paid  out  of  that  portion  of  the  proceeds 
of  the  sale  that  will  be  going  to  the  female  appellant  and  the  two 
infants.  In  other  words,  this  burden  is  thrown  entirley  upon 
them,  or  their  one-half  of  the  pio.*eeds,  and  the  purchaser. 
Caldwell,  or  his  half,  bears  none  of  it.  Tin's  hardship  to  them 
is,  however,  unavoidable.  The  will  creates  no  charge  upon  the 
land  for  the  payment  of  the  debts  of  the  testatrix. 

Section  8,  article  1,  chapter  44  of  our  General  Statutes,  pro- 
vides: '*When  the  heir  or  devisee  shall  alien,  before  suit  brought^ 
the  estale  descended  or  devised,  he  shall  be  liable  for  the  value 
thereof,  with  legal  interest,  from  the  time  of  alienation  to  the 
creditors  of  the^decedent  or  testator,  but  the  estate  so  aliened 
shall  not  be  liable  to  the  creditors  in  the  hands  of  a  bona  fide 
purchaser  for  valuable  consideration." 

Here  Caldwell  purchased  and  paid  for  his  one-half  of  the  prop- 
erty in  the  spring  of  1885.  He  did  so  without  notice  of  any  in* 
debtedness  upon  the  part  of  the  estate,  and  the  creditor's  «!laim 
was  not  asserted  against  it  until  the  fall  following. 
•It  follows  that  the  suhjection  of  the  purchaser's  interest  in  the 
land,  or  the  proceeds  arising  from  its  sale,  is  expressly  forbidden 
by  the  statute. 

Judgment  affirmed. 


DAVIS  V.  PRITCHARD. 
(Filed  March  8,  188P— Not  to  be  reported.) 

Homestead— Abandonment— A  debtor  being  in  bad  health  removed,  with 
his  family,  from  his  farm,  which  he  bad  oc«.Mipieil  as  a  home  for  many  years, 
intending  to  return  as  soon  as  his  health  improved.  Finding  that  his  health 
grew  worse  instead  of  better  he  sold  his  ftirm  to  appellant  for  less  than  tl,000. 
At  the  time  of  thf)  sale  there  was  an  execution  against  the  debtor  in  the 
hands  of  the  sheriff  which  had  been  levied  upon  this  property.  Held— That 
the  debtor  had  not  abandoned  his  homestead,  and  that  appellant,  by  bis  par- 
obase,  acquired  a  perfect  title. 

In  this  contest  over  the  probate  of  a  will  upon  the  ground  that  the  testator 
was  of  unsound  mind,  it  is  held  that  the  testimony  which  Is  reviewed  in  the 
opinion,  establishes  the  fact  that  the  testator  had  sufficient  mental  capacity 
to  execute  the  will  in  contest. 

J  as.  D.  Jones  and  Wm.  Bowling  for  appellant. 

E.  B.  Wilhoit  for  appellee. 

Appeal  from  Carter  Circuit  Court.  \ 

Opinion  of  the  court  by  Chief  Jusitce  Pryor. 

If  Kibby,  who  was  the  vendor  of  the  appellant,  was  entitled  to 
a  homestead  in  the  land  at  the  date  of  appellant's  purchase,  it 
obviates  the  necessity  of  determining  the  other  Questions  pre- 
sented by  counsel.  The  land  was  sold  to  the  appellant  when  it 
is  claimed  the  appellee  held  a  lien  upon  it  by  reason  of  an  exe- 
cution against  Kibbv  in  favor  of  the  appellant,  Pritchard  (the 
owner),  then  in  the  hands  of  the  sheriff  and  levied.  Kibby  lived 
on  the  land  and   mortgaged   it   to  one   Regan,  who  assitcned  the 
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benefit  of  the  mortgage  to  White.  To  satisfy  this  mortj^age  the 
land  was  sold  and  purchased  by  Patton  for  the  benefit  of  Kibby, 
and  tlien  Patton  and  Kirby  conveyeci  the  land  to  the  appellant. 
Davis.  The  land  failed  to  bring  two-thirds  of  its  value,  and  the 
equity  of  redemption  had  been  levied  on  by  Pritchard  before  the 
sale  to  Davis.  If  Kibby  was  entitled  to  a  homestead,  the  land 
not  being  worth  exceeding  $7()(),  Kibby  had  the  right  to  sell  and 
pass  the  title  to  the  purchaser.  It  appears  tliat  Kibby  was  in 
very  bad  health,  and  had  borrowed  the  money  for  which  the 
mortgage  was  given  to  enable  him  to  go  to  Texas  temporarily 
with  a  view  of  benefitting  his  healtli;  that  lie  returned  in  a  short 
time,  deriving  but  little,  if  any,  benefit  from  tlie  trip,  and  con- 
cluded to  remove  a  short  distance  from  his  farm  to  a  small  place 
belonging  to  his  father-in-law.  He  rented  his  farm  out  and  lived 
near  enough  to  supervise  it  and  utilize  the  rents,  and,  from  the 
testimony,  intended  to  move  back  upon  the  place  as  soon  as  his 
health  improved.  He  grew  worse,  however,  and  in  a  short  time 
died.  The  fact  that  he  sold  this  land  after  his  removal  from  it  did 
not  divest  liim  of  his  right  to  a  homestead,  if  the  removal  was 
temporary  and  th  *  purp  ;st^  to  return  existrd.  H(^  was  engaged 
in  no  busin(»ss,  and  was  evidenlty  leaving  Iiis  home  for  tlie  time 
being  in  order  to  regain,  if  possible,  his  health,  and  with  no  in- 
tention to  al)<nul«)n  his  home.  In  this  condition,  when  ascertain- 
ing lliat  lie  was  growing  worse  instead  of  b(^tter,  he  sold  the 
land  to  Davis  for  its  full  value,  and,  we  think,  passed  a  perf(»ct 
title  to  the  extent,  at  least,  of  $1.()(M)  in  value  of  the  land  sold. 
Here  the  owmn*  owned  no  otht^r  property  for  his  support  and 
maintenance.  He  had  actually  occpuied  the  land  for  years  as  a 
homestead,  and  lef^^  with  th(>  intention  of  returning.  In  such  a 
case  the  homestead  is  not  abandoned.  Where  one  purchases  land 
upon  which  he  has  never  lived,  with  tin*  inttMition  of  going  upon 
it,  h.e  accpiires  no  right  of  homestead,  and  the  (piestion  of  inten- 
tion can  only  apply  where  the  owner  has  occupicnl  tin*  premises 
as  a  homest(»ad  ami  tlien  removes.  In  such  a  case  if  the  removal 
was  merely  teiiipcrary  the  homestead  riglit  exists.  The  (luestion 
is.  did  tlie  owner  int(Mid  to  abandon  his  home  in  this  case?  We 
think  every  fact  and  circumstance  in  it  indicates  clearly  that  he 
had  no  sucli  intention,  and  in  making  the  sale  to  Davis  he  must 
be  treated  as  if  in  the  actual  occupancy  of  the  land.  The  case 
of  Hansford  v.  Holdam,  14  Bush,  210,  is  conclusive  of  this 
case.  Any  other  construction  of  tin*  statute  would  deprive 
the  owner  of  his  honn»stead  in  (n-ery  case  where  he  had  left  his 
premises  with  a  tenant  in  possession,  although  his  ])urpose  not. 
to  abandon  his  homestead  nniy  ho  clearly  shown. 

The   judgment    below    is    reversed,  anil    caus(»    remanded,  with 
directions  to  dismiss  the  petition. 


HOSKINS,  &c.  V.  HOSKINS,  &c. 

(Filed  March  3,  1888— Not  to  be  reported.) 

In  this  contest;  over  the  probate  of  a  will  upon  the  pcround  that  the  testator 
WHS  of  unsound  mind,  it  is  held  that  the  t.eRtimony  which  is  reviewed  in  the 
opinion,  establlshos  the  fact  that  the  testator  had  sulficieDt  mental  capacity 
to  execute  the  will  in  contest. 

J.  M.  Unthank  for  appellants. 

May  15,  1888—2 
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J.  H.  Tinsley  for  appellees. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Chief  Jusitce  Pryor. 

This  case  originated  in  the  county  court  of  Knox,  where  the 
will  of  Levi  Hoslcins  was  offered  for  probate.  The  instrument  was 
properly  proven  in  that  court  as  the  last  will  of  the  testator,  and 
from  the  order  of  probate  an  appeal  was  prosecuted  to  the  circuit 
court,  and  a  trial  by  jury  waived,  resulting  in  a  judgment  against 
the  validity  of  the  paper. 

The  will  was  assailed  for  the  want  of  mental  capacity  on  the 
part  of  Levi  Hoskins  at  the  date  of  its  execution,  and  the  exer- 
cise of  an  improper  influence  over  him  by  one  of  his  sons.  It  was 
executed  by  the  testator  in  October,  1863,  and  admitted  (o  probate 
in  the  county  court  in  1876.  How  long  he  lived  after  its  execu- 
tion does  not  appear,  but  near  thirteen  years  elapsed  from  its 
execution  to  the  time  of  probate,  and  the  presumption  is  that  the 
testator  lived  many  years  after  he  executed  the  paper. 

After  a  careful  consideration  of  the  record,  we  conclude  there  is 
an  entire  absence  of  evidence  showing  either  a  want  of  mind  to 
execute  the  will,  or  an  undue  influence  over  the  testator  by  his 
sons  or  others  at  the  time  it  was  executed.  In  fact  we  have 
seldom  seen,  in  any  record  involving  similar  questions,  a  stronger 
case  of  mental  capacity  made  out  for  a  testatcp*  than  appears 
from  the  testimony  to  have  existed  in  this  case  with  reference  to 
the  capacity  of  Levi  Hoskins.  Attesting  witnesses  who,  from 
their  statements  in  genearl  and  in  detail,  exhibit  more  than  ordi- 
nary intelligence,  aiid  who  had  known  the  testator  for  many 
years,  one  of  them  writing  his  will,  have  no  doubt  as  to  his 
mental  condition  wlien  he  signed  tlie  paper,  and  that  he  fully 
compreliended  the  nature  of  the  solemn  act  he  was  then  execut- 
ing. 

Its  contents,  tliey  both  say,  was  the  offspring  of  his  own  mind, 
and  in  furtherance  of  a  purpose  contemplated  by  him  many  years 
prior  to  its  execution.  He  had  spoken  on  two  several  occasions 
to  the  draftsman  of  the  will  of  his  intention  to  execute  such  a 
paper,  and  to  some  of  his  neighbors  who  lived  near  him,  and  were 
on  intimate  and  friendly  relations  with  him,  he  had  detailed 
more  tlian  once  the  manner  in  which  he  intended  to  dispose  of 
his  estate. 

The  whole  testimony  in  favor  of  the  validity  of  the  paper  sus- 
tains the  mental  capacity  of  the  testator  to  co'mprehend  fully  the 
character  of  his  esatte  and  his  obligations  to  his  offsprings  in 
making  the  distriubtion  between *them.  Tlie  onlv  point  raised 
upon  wliich  a  suspicion  of  mental  imbecility  could  be  based  was 
the  failure  of  tlie  testator  to  provide  for  his  wife,  but  we  think 
it  is  apparent  that  he  must  have  known  that  she  would  be  en- 
titled to  her  distributable  share  as  widow,  as  well  as  her  dower, 
or  that  his  children  would  provid(i  for  her  as  long  as  she  lived. 
The  widow  renounced  the  provisions  of  the  will,  and  there  is  no 
contest  over  her  rights  in  the  premises. 

The  testimony  auf.iinst  the  will  by  one  witness  was  to  the  effect 
that  the  aged  devisor  was  in  fear  of  the  rebels;  that  they  had 
caniped  with  Indians  near  his  home;  that  he  was  excited  and 
crying,  no  doubt  from  fear  of  tlie  Indians,  or  the  still  greater  fear 
that  they  might  deprive  him  of  his  property. 

Another  witness  says  that  he  was  present  when  both  the 
daughter  of  the  testator  and  her  husband  were  lying  dead  at  the 
same  time.     There  was  some  discussion  as  to  the  place  of   burial. 
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find  the  old  man  being  present  seemed  disturbed  and  flustrated. 
8till  another  witness  said  he  was  feeble  in  mind;  talked  strange. 
And  another,  that  he  purchased  some  goods  and  told  the  wit- 
ness to  take  the  change  out  of  the  money  handed  him  without 
asking  the  price;  that  he  handed  back  the  change  and  nothing 
more  was  said.  No  act  of  the  testator  or  conversation  with  him 
is  detailed  by  a  single  witness  evidencing  even  a  feeble  intellect, 
bat  a  futile  elfert  to  destroy  the  validity  of  the  paper,  made  by 
this  testator  upon  testimony  to  the  effect  that  he  looked  strange, 
was  excited  when  the  rebels  came  in,  and  was  also  seen  talking 
privately  with  his  two  sons  on  one  occasion.  The  testator  was 
advanced  in  years,  and  we  have  no  doubt  his  mental  vigor  was 
Bomewhat  impaired,  but  that  he  was  wanting  in  mental  power  to 
execute  the  paper  in  controversy  is  not  established  by  any  fact  or 
circumstance  in  the  entire  record. 

The  judgment  below  reversing  the  order  of  probate  is  reversed, 
and  the  same  remanded,  with  directions  to  award  a  new  trial, 
and  for  proceedings  consistent  with  this  opinion. 


BELL  V.  WOOD,  Ac. 
(Filed  March  6,  1888.) 

1.  Weight  prlven  to  judgment  of  lower  oourt— Where  the  law  and  faots  in 
«D  ordinary  action  are  submitted  to  the  court,  its  findings  of  facts  are  to  be 
tested  as  the  verdict  of  a  properly- instructed  jury  and  will  not  be  disturbed 
tinless  nalpably  against  the  evidence. 

8.  Release  of  judgment— Effect  on  lien— Where  a  creditor  of  the  plaintiff 
1q  a  judgment  has  obtained  a  lien  upon  the  judgement  by  attachment,  an 
agreement  by  the  plaintiff  to  release  his  judgment,  entered  into  after  the 
lien  attached,  will  not  be  enforced  a.<)  against  the  attaching  creditor,  there 
being  no  valid  defense  against  the  jud^rinent  at  the  time  the  lien  was  created. 

8.  Garnishment— Notice— In  order  to  execute  an  attachment  upon  a  debt 
It  is  not  necessary  that  the  notice  served  upon  the  garnishee  should  describe 
the  debt  sought  to  be  attached ;  and  this  was  true  prior  to  the  amendment  of 
^lay  16,  1886,  to  section  203  of  the  Code.  (Menderson  v.  Specker,  &c.,  79 
Ky.,  — ,  overruled.) 

Bobert  W.  Slack  and  Richards  &  Hines  for  appellant. 

W.  N.  Sweeney  &  Son  and  Weir,  Weir  &  Walker  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett, 

At  the  March  term,  X^2^  of  the  Daviess  Circuit  Court,  upon 
issues  joined  between  J.  B.  Norris  as  plaintiff  and  the  appellant 
as  defendant,  the  jury  rendered  a  verdict  in  favor  of  J.  B.  Norris 
for  $196.  The  circuit  court  rendered  judgment  upon  this  verdict. 
The  appellant  superseded  said  judgment  and  appealed  to  the 
Superior  Court. 

The  appellee,  Wood,  on  the  llth  day  of  September,  1882,  filed  his 
petition  m  equity  in  the  Daviess  Circuit  Court  against  J.  B. 
Norris  anil  tlie  appellant.  The  petition  alleged  that  Norris  was 
indebted  to  tlie  appellee.  Wood,  on  a  note  for  $105;  that  Norris 
was  a  nonresident  of  the  State;  that  tlio  appellant  was  indebted 
to  Norris  in  a  sum  more  than  suflflcient  to  pay  said  debt.  On  this 
petition,  the  proper  allegations  having  been  made  and  bond  exe- 
cuted, an  order  of  general   attachment  was  issued  September  the 
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11th,  1882.  Summons  havinj^  been  issued  on  the  same  day  against 
the  appellant,  it  was  served  on  him  the  next  day.  The  order  of 
attachment  having  been  issued  on  the  11th  of  September,  1882,  a^ 
copy  of  it  was  served  on  the  appellant  as  garnishee  on  the  next 
day.  The  clerk  of  the  Daviess  Circuit  Court  endorsed  on  the 
back  of  tlie  summons  as  follows: 

"The  object  of  this  action  is  to  subject  to  the  payment  of  the- 
plaintiff's,  A.  O.  Wood,  debt  of  $105,  with  interest  from  Decem- 
ber 21st,  1880,  and  $30,  the  probable  cost  of  this  action,  any  money 
or  property  l)elonj^in^?  to  tlie  def(?ndant,  J.  R.  Norris,  or  due  him, 
and  to  especially  subject  any  amount  duo  him  by  the  defendant^ 
J.  H.  Bell,  or  any  indohtednoss  from  the  said  Bell  to  said  Norris. 
''Attest:      '  F.  F.  CONWAY,  Clerk.'' 

When  the  appellees'  petition  was  filed  and  the  order  of  attach- 
ment and  sunitnons  were  issued  and  served  on  the  appellant  the 
appellant's  appeal  against  Norris  was  pendinjy  in  the  Superior 
Court,  where  it  remained  undisposed  of  until  March,  1884,  when 
the  same,  without  having  been  tried  by  the  Superior  Court,  was 
dismisst'd  settled.  Afterwards,  the  appellant  filed  his  answer  to 
the  appellees'  j)etition  and  amended  petilion.  A  demurrer  was 
sustained  to  the  answer,  and  an  amended  answer  was  filed.  The 
defense  relied  on  in  the  answer  and  amended  answer  were,  firsts 
matters  of  set-oflf  against  Norris;  second,  a  compromise  between 
him  and  Norris  of  the  judgment  attached  by  the  appellee,  Wood. 

The  lower  court,  upon  the  lujaring,  by  the  request  of  the  appel- 
lant, separated  its  conclusions  of  law  from  its  finding  of  facts. 
In  rel'er(»n('e  to  the  matters  of  set-off  the  court  found  that  the- 
jury,  in  the  case  of  Norris  against  the  appellant,  considered 
these  maiters;  also,  that  Norris  and  the  appellant  agreed  that 
the  amount  due  by  Norris  to  the  appellant  for  rent  was  $24,  which 
sum,  by  agreement,  was  credited  on  the  judgment  for  $196  in  favor 
of  Morirs  against  the  appellant.  The  finding  of  fact  by  the  lower 
court  must  be  treated  by  this  court  as  the  verdict  of  a  i)roperly 
instructed  jury,  which  we,  as  has  been  repeatedly  decided,  can 
not  reverse,  unless  the  finding  is  palpably  against  the  weight  of 
the  evidence.  We  have  repeated  this  proposition  so  often— both 
in  published  and  manuscript  opinions— that  an  attempt  to  induce 
us  to  change  or  relax  the  rule,  in  a  case  like  this,  is  a  work  of 
superogation.  We  can  not  say  that  the  finding  of  the  lower 
court,  in  reference  to  these  matters  of  set-off,  is  palpalby  against 
the  weight  of  the  evidence. 

On  the  24th  day  of  November,  1883,  and  while  the  case  of  the 
appellant  against  Norris  was  pending  in  the  Superior  Court,  the 
appellant  and  Norris  entered  into  a  written  agreement,  bv  which 
Norris  agreed  to  release  his  judgment  against  the  appellant  and 
to  waive  all  claim  for  damages  on  the  supersedeas  bond  executed 
by  the  appellant.  In  consideration  of  which  the  appellant  agreed 
to  dismiss  his  appeal  in  the  Superior  Court,  and  to  save  Lostutter 
harmless  by  reason  of  his  being  bound  as  the  surety  of  Norris  on 
a  bond  for  cost  executed  by  said  Norris  in  the  action  as  a  non- 
resident plaintitf.  Upon  the  execution  of  this  agreement  the  ap- 
pellant dismissed  his  appeal  in  the  Superior  Court.  It  is  to  be 
observed  that  this  agreement  was  executed  and  the  appeal  was 
dismissed  after  the  appellant  was  summoned  as  garnishee  to 
answer  the  appellees'  action  in  the  Daviess  Circuit  Court.  The 
question  is,  was  this  compromise  agreement  effectual  as  against 
tlie  appellees'  claim?  That  said  agreement  was  binding  as  be- 
tween the  appellant  and  Norris  is  conceded.  But  the  agreement, 
stripped  of  its  verbiage,  was  to  the  effect  that  Norris,  in  consid- 
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oration  of  the  appellant's  agreeing  to  save  Lostutter  harmless  as 
the  surety  of  Korris  on  his  bond  as  a  nonresident,  was  to  release 
the  appellant  from  the  payment  of  said  judgment.  At  the  time 
the  agreement  was  made  the  appellee,  by  the  garnishment,  had 
acquired  a  lien  upon  the  judgment  for  the  payment  of  his  debt, 
'Which  lien  the  appellant  and  Norris  could  not  defeat  by  an 
agreement  based  upon  the  consideration  set  forth  in  the  agree- 
ment. Of  course  any  valid  defense  against  the  judmgment  that 
the  appellant  might  have  had  at  the  time  summons  to  the  answer 
as  garnishee  was  placed  in  the  sheriff's  hands,  would  have  been 
an  available  defense  against  the  lien  (>f  (he  appellant  upon  the 
Judgment,  but  the  comiiromise  agreement  was  based  upon  a  con- 
sideration which  could  only  arise  by  the  terms  of  the  agreement, 
without  which  the  matters  tlierein  agreed  upon  could  not  have 
been  used  as  a  subsisting  defense  at  the  time  the  lien  was 
-created.  It  is  also  contended  that  as  the  service  of  the  order  of 
littachment  upon  the  appellant  to  answer  as  garnishee  was  not 
accompanied  with  a  notice  specifying  the  debt  that  the  appellee 
nought  to  garnishee,  the  service  of  the  order  was  void,  and,  there- 
fore, no  lien  was  created  on  the  debt. 

By  section  203  of  the  Civil  Code,  it  is  provided:  "The  order  of 
attachment  sliall  be  executed  by  the  sheriff  in  the  following 
manner:  First,  upon  real  property,  by  leaving  with  tlie  occupant 
thereof  a  copy  of  tliH  order;  second,  upon  personal  property 
t;apable  of  manual  delivery  by  taking  it  into  his  custody;  third, 
upon  other  pc^rsonal  property,  l)y  delivering  a  copy  of  the  order, 
with  a  notice  specifying  the  property  attached,  to  the  person 
holding  it>  or  as  to  a  debt  or  demand  to  the  i^erson  owing  it." 

According  to  the  language  of  the  Code  it  is  the  sheriff  s  duty  to 
pive  whatever  notice  is  required  by  the  thiid  subsection.  When 
It  is  the  duty  of  the  sheriff  to  levy  upon  personal  property  not 
capable  of  manual  delivery,  such  property  may  be  in  the  posses- 
sion of  a  person  other  than  the  defendant,  it  would  be  important 
for  such  person  to  know  what  property  is  attached.  It  is,  there- 
fore, the  duty  of  the  sheriff  to  give  him  a  notice  specifying  such 
property.  Also,  if  such  property  is  in  the  possession  of  the  de- 
fendant, the  sheriff  must  give  him  a  notice  specifying  it.  The 
reason  of  the  requirement  is  plain.  For  instance,  if  the  sheriff 
should  levy  upon  one  of  sev<»ral  fi(>lds  of  corn,  it  would  be  the 
duty  to  notify  the  defendant,  or  other  person  in  possession,  which 
one' of  the  fields  of  corn  he  levied  on,  in  order  that  the  defendant 
or  other  person  in  possession  might  not  render  himself  liable  for 
gathering  or  disposing  of  that  particular  corn.  But  no  reason 
exists  for  giving  notice  specifying  the  particular  debt  or  demand 
to  the  person  owing  it.  8nch  requirement  would  render  it  im- 
practicable, in  a  large  majority  of  cases,  to  garnishee  debts  or 
'demands,  for  the  plaintiff  would  not  know  nor  have  the  means  of 
aiscertaining  the  amount  or  nature  of  the  debt  that  the  garnishee 
•owed  the  defendant.  For  instance,  the  defendant,  as  a  merchant, 
might  have  unrendered  accounts  against  hundreds  of  persons. 
In  such  a  case  it  would  probably  be  wholly  impracticable  for  the 
plaintiff  to  ascertain  and  specify  the  amount  of  the  indebtedness 
t)f  such  of  these  persons  as  he  wished  to  garnishee.  Also  the 
relation  between  debtor  and  creditor  is  usually  a  private  one.  and 
correct  information  as  to  the  amount  or  nature  of  the  indebted- 
ness can  usually  be  obtained  from  only  one  or  the  other,  and 
neither  is  under  legal  obligation  to  make  the  fact  known  to  the 
Plaintiff.  Therefore,  to  require  a  notice  to  the  garnishee,  speci- 
fying the  debt  that  he  owed  to  the  defendant,  would  usually  de- 
feat the  speedy  provisional  remedy  given  to  the  plaintiff  by  the 
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Code  of  Practice  as  a  security  for  his  debt.  For  these  reasons  wft 
are  of  the  opinion  that  the  section  of  the  Code  supra  does  not 
require  that  notice  shall  be  given  to  the  garnishee  specifying- 
the  debt  or  demand  owing  by  him  to  the  defendant.  Besides, 
the  grammatical  construction  of  the  section  of  the  Code  supra  ia 
in  harmony  with  the  foregoing  views,  for  the  expression,  **with 
a  notice  specifying  the  property  attached''  is  a  parenthetical 
clause,  whicli  refers  to  and  modifies  the  antecedent  and  not  the 
subsequent  clause  in  said  subsection.  Besides,  by  an  act,  ap-^ 
proved  May  the  15th,  1886,  the  legislature  interpreted  said  subsec- 
tion by  adding  words  showing  that  no  notice  was  required  to  be 
given  to  the  garnishee  specifying  the  debt  or  demand  owing  by 
him  to  the  defendant. 

The  case  of  Menderson  v.  Specker,  Ac,  79  Ky.,  609,  which  the 
Superior  Court  followed  in  this  case,  is,  in  so  far  as  it  oonflicta 
with  tliis  opinion,  overruled. 

We  think  that  the  judgment  of  the  lower  court,  subjecting  8ai<i 

iudgment  to  the   payment  of   the  appellee's   debt  and   allowing 
sforris'  attorney  prior  lien  on  said  judgent,  is  correct* 
The  judgment  is  affirmed. 


HARGIS,  &c.  V.  SEWELL'S  ADM'R. 
(Filed  March  6,  1888.) 

1.  LimltatioD— Our  statute  of  limitations  applies  to  all  actions,  whether  at 
law  or  in  equity,  and  the  Cwancellor  can  ezeroi8«^  no  dlsoretion  on  the  sub^ 
ject,  but  must  apply  the  statute  when  properly  pleaded,  although  the  juris- 
diction over  the  subject  matter  belongs  exclusively  to  a  court  of  equity. 

2.  Same— Trusts— While  it  is  expressly  provided  that  the  statute  shall  not 
apply  "in  the  case  of  a  continuiniK  and  subsistinft  trust,"  this  exception  ap- 
plies only  where  one  has  the  right  to  use  or  hold  the  estate  as  trustee  for 
another,  the  latter  ocoupyine  all  the  while  the  position  of  cestui  que  trusty 
and,  therefore,  does  not  apply  to  an  administrator  after  he  has  settled  hia 
{Recounts,  and  t>'e  distributive  share  of  the  heir  has  bef'n  ascert-ained. 

8.  Same— Administrators— An  action  upon  the  bond  of  an  administrator  la 
barred  after  the  lapse  of  fiftcH*n  years  from  the  time  the  cause  of  action  first 
accrued,  the  limitation  of  fifteen  years  applying  to  the  obligor  and  that  of 
five  years  to  his  surety:  and  the  action  upon  the  express  undertaking  for  tha 
faithful  discharge  of  his  duties  being  barred,  there  can  be  no  liability  by 
reason  of  an  implied  undertalsing  to  perform  similar  duties. 

4.  Same— Husband  and  wife— The  fact  that  an  heir  was  a  married  woman 
at  the  time  the  administrator  settled  his  accounts  did  not  prevent  the  stat- 
ute from  running  against  her  as  soon  as  the  settlement  was  made,  as  the 
husband  In  right  of  the  wife,  or  in  his  own  right,  could  haAe  receipted  for 
and  collected  his  wife's  distributable  share  at  any  Mme  after  the  settlement. 

6.  Same— New  promise— An  acknowledgment  of  a  debt,  to  take  the  case 
out  of  the  statute  of  limit-ations,  must  be  made,  not  to  a  mere  stranger,  but 
to  the  creditor,  or  some  one  acting  for  him. 

Bronston  &  Kinkead  and  Hargis  &  Eastin  for  appellants^ 

Breckinridge  A  Shelby  and  Wm.  Lindsay  for  appellee. 

Appeal  from  Fayette  Cicruit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor% 
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William  Sewell  died  in  the  county  of  Breathitt  in  the  year  1856' 
leaving  his  widow,  Emeline,  surviving  him,  and  several  children. 
His  father,  Thomas  Sewell,  administered  on  his  estate,  as  is 
alleged,  made  a  final  settlement  of  his  accounts  as  suoh  with  the 
judge  of  the  Breathitt  County  Court  in  June,  1859,  showing  a 
balance  due  the  children  and  widow  of  $6,447,  that  was  approved 
and  confirmed.  Some  years  after  this  settlement  was  made  the 
records  of  the  court  were  destroyed,  and  all  evidence  of  the  set- 
tlement rested  in  the  recollection  of  those  who  aided  in  making 
it.  Thomas  Sewell,  the  administrator,  lived  in  the  same  county 
for  years,  but  prior  to  the  present  controversy  had  removed  to  the 
county  of  Fayette.  He  was  a  man  of  considerable  means,  and 
having  a  large  estate  to  manage  and  being  advanced  in  years 
made,  in  the  year  1882,  a  deed  of  trust  of  all  his  estate  to  Wilgus, 
of  Lexington,  giving  to  the  latter  the  control  thereof,  retaining 
an  ample  support  for  himself  and  wife  during  life,  and  at  his 
death  the  trust  to  terminate,  and  his  estate  to  pass,  by  descent, 
to  his  heirs,  in  the  manner  provided  by  the  statute.  He  died  in 
the  year  1882,  and  the  present  appellee,  w^ho  is  his  administra- 
tor, filed  this  petition  in  equity  for  a  settlement  of  his  estate, 
making  liis  children  defendants.  After  the  death  of  Wm.  Sewell, 
his  widow,  Emeline,  married  the  appellant,  John  S.  Hargis.  The 
marriage  took  place  prior  to  the  year  1859,  when  the  settlement 
was  made  by  Thomas  Sewell  in  the  county  of  Breathitt  of  his  son 
William \s  estate. 

John  S.  Hargis  and  his  wife  (formerly  the  widow  of  Wm. 
Sewell),  Emeline,  and  some  of  her  children  by  her  first  husl)and, 
filed  an  answer  in  this  suit  by  Thomas  SewelTs  administrator, 
alleging  the  settlement  made  in  1859,  and  claiming  the  balance 
due  on  that  settlement  of  $6,447,  with  the  interest,  asking  judg- 
ment for  that  amount  against  Tliomas  SewelKs  administrator. 

The  making  of  the  settlement  was  denied  by  the  administrator, 
and  also  a  denial  of  any  indebtedness  whatever,  with  the  plea  of 
the  statute  of  limitationts  interposed  as  a  bar  to  the  recovery. 

The  alleged  settlement,  made  in  the  year  1859,  having  been  de- 
stroyed, it  appears,  that  after  the  institution  of  the  present 
action  in  January,  1884,  by  proceed inprs  in  the  county  court,  the 
lost  or  destroyed  record  was  supplied  by  the  appointment  of  a 
commissioner,  wlio  reported,  from  tiie  evidence  before  him,  that 
a  settlement  was  made  in  tlie  year  1859,  showing  a  balance  in  the 
administrator's  hands  for  distribution  uf  $6,447  as  of  that  date. 
Whetiier  tlie  administrator  had  notice  of  this  motion  to  supply 
the  record  does  not  appear,  but  whetiier  so  or  not,  tlie  county 
judge  swears  that  the  settlement  was  made,  and  the  balance  re- 
ported by  the  commissioner  was  the  amount  found  due  on  the 
settlement  made  by  him  with  Tbo^mas  Sewell  as  the  administra- 
tor of  his  son.  There  is  conflicting  testimony  as  to  the  character 
and  value  of  the  estate  passing  into  the  hands  of  tlie  administra- 
tor, and  after  the  lapse  of  so  many  years  it  must  necessarily  bo 
uncertain  as  to  the  value  of  the  assets  of  Wm.  SewelTs  estate 
that  passed  to  his  administrator,  or  the  amount  for  which  he 
was  properly  chargeable.  We  will  assume,  however,  for  the  pur- 
poses of  this  case,  that  such  was  the  condition  of  the  estate  in  the 
year  1859.  Whilst  this  case  was  progressing  in  the  court  below 
the  claim  of  several  of  the  children  or  grandchildren  was  with- 
drawn, by  a  compromise  effected  between  them,  and  the  only 
question  presented  now  arises  as  to  the  claim  of  the  w^idow,  the 
appellee  insisting  that  her  claim,  if  any  existed,  is  barred  by  the 
statute.  It  is  claimed,  first,  that  this  balance  on  the  settlement 
of  1859  was  a  trust  fund  in  the  hands  of  the  administrator,  and  for 
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that  reason  the  statute  of  limitation  is  not  an  available  defense; 
secondly,  that  the  widow,  Eiiieline,  having  married  John  S. 
Hargis,  who  is  now  living,  prior  to  the  year  1869,  she  has  been 
under  the  disability  of  coverture  during  the  entire  period,  and, 
therefore,  the  statute  does  not  run  against  her;  and  lastly,  that 
the  acknowledgment  by  Thomas  Sewell  of  his  indebtedness 
avoids  tlie  statutory  bar. 

Courts  of  equity  in  this  State,  prior  to  the  adoption  of  the  Re- 
vised Statutes,  assumed  the  power,  and  properly,  to  apply  the 
statute  of  limitations  to  cases  of  exclusively  equitable  cogni- 
zance, although  the  old  statutes,  by  their  terms,  applied  alone  to 
actions  at  law,  but  now  the  statute  of  limitations  applies  to  all 
actions,  wlu'ther  at  law  or  in  equity,  and  tl)e  chancellor  can 
ex(>rcisp  no  discretion  on  tlie  sui)ject,  but  must  apply  the  statute, 
when  properly  pleadfd,  although  the  jurisdiction  over  the  sub- 
ject matter  belongs  exclusively  to  a  court  of  equity. 

There  are  cases  where  the  statutory  time  can  not  operate  as  a 
bar,  and  an  exception  is  found  in  the  statute  in  r<-lation  to  a  con- 
tinuing and  subsisting  trust.  Section  20  of  article  4,  chapter  71, 
<»ntilted  •* Limitation  of  Actions,"  provides:  "The  provisions  of 
this  chapter  shall  not  apply  in  the  case  of  a  continuing  and  sub- 
sisting trust,  nor  to  an  action  by  a  vendee  of  real  property  in  the 
possession  thereof  to  ol)t'ain  a  conveyance." 

The  reason  that  the  statute  does  not  run  in  such  a  case  is  that 
the  cestui  que  trust  has  no  right  to  sue  the  trustee  and  recover 
the  trust  fund,  but  whenever  the  right  of  action  exists  there  is 
no  reason  why  the  trustee  jnay  not  rely  on  the  statute,  if  the 
time  has  run,  as  a  bar  to  the  recovery,  lor  when  the  right  cf 
action  accrues  the  tr.  st  terminates.  It  is  true  the  manner  of 
holding  and  the  continued  recognition  of  the  trust  might  prevent 
the  statute  from  running,  and  in,  cases  of  express  trusts,  where 
the  title  is  in  the  trustee,  or  where  the  party  is  holding  as  the 
agent  of  the  rightful  owner,  there  must  (!xist  such  facts  as  show 
an  open  renunciation  of  the  trust  brought  home  to  the  cestui  que 
trust  before  the  statute  begins  to  run.  (Hendrick,  &c.  v.  Kobin- 
f^on's  Adm'r,  7  Dana,  167;  Bohanno  I's  Heirs  v.  Sthreshley's  Ex'ors, 
2  B.  M.,  437.)  The  statute  of  limitations  in  ex])ress  terms  disposes 
of  the  question  pie -rented  in  this  case.  Soct.'o:i  1  of  article  3,  chap- 
ter 71,  Genearl  Statutes,  provides:  "Civil  actions,  other  than 
those  for  the  recovery  ( f  real  property,  shall  be  commenced 
within  the  following  periods  after  the  cause  of  action  has  ac- 
crued, and  not  after;  *  *  *  nn  action  upon  the  offlcial  bond  of  a 
sheirff,  marshal,  clerk,  *  *  *  personal  representative,  guardian, 
<^ommittee  or  a  trustee  appointed  by  a  court  of  authority  of  law 
*  *  *  shall  be  commenced  within  fifteen  years  after  -the* cause  of 
action  first  accrued." 

In  this  case  the  settlement  was  had  in  tlie  year  1859,  and  the 
widow  at  that  time  had  an  independent  cause  of  action  against 
Thomas  Sewell  for  her  distributable  share  of  the  balance  found 
due  on  the  settlement. 

Nearly  twenty-five  years  elapsed  from  that  time  until  this 
claim  was  asserted  by  the  appellants,  and  not  until  after  the 
•death  of  Thomas  Sewell,  and  then  claim  was  for  the  first  time 
■asserted  against  his  personal  representative. 

The  period  of  fifteen  years  bars  any  recovery  on  the  bond  from 
the  time  the  cause  of  action  accrued  to  the  widow.  Her  second 
marriage  with  John  S.  Hargis,  her  coappellant,  did  not  prevent 
the  running  of  the  statute,  although  that  took  place  before  the 
year  1859.  The  husband,  in  right  of  the  wife,  or  in  his  own 
right,  could  have  settled,  receipted  for  and  collected  this  money 
at  any  time  after  the  settlement.     He  was  entilted   to  this  fund 
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by  reason  of  the  marriage,  and  the.  statute  began  to  run  as  soon 
as  this  settlement  took  place. 

There  is  no  reason,  therefore,  for  holding  that  the  coverture  of 
the  wife  operated  to  prevent  the  running  of  the  statute,  \vhen  at 
no  time  during  the  twenty-five  years  next  preceding  the  institu- 
tion of  this- action  were  the  parties  precludued  from  suing  even 
■at  law  to  recover  of  Thomas  Sewell  the  widow's  distributable 
share  of  the  estate.  It  can  not  be  said  that,  while  no  action  can 
be  maintained  on  the  bond  of  the  personal  representative,  he  may 
be  sued  as  a  mere  naked  trustee  holding  this  fund  for  the  benttit 
of  the  widow.  If  he  is  not  liable  upon  his  written  obligation  to 
pay  this  money  and  discharge  faithfully  his  duties  as  adminis- 
trator, we  cannot  well  see  in  what  manner  a  personal  liability 
can  arise  b.y  reason  of  an  implied  undertaking  to  discharge  sim- 
ilar duties.'  Tlie  boi.d  is  re(|uired  to  be  executed  with  surety  for 
the  faitfhul  performance  of  the  tru^t.  and  on  this  bond  the  ai)pel- 
lants  must  proi-eed,  witli  the  limitation  of  fifteen  years  applying 
to  the  principal  obligiu*,  and  five  years  to  his  surety,  from  the 
time  the  cause  of  action  acciued.  (Section  8  of  article  (),  chap- 
ter 71,  (reneral  Statutes.) 

It  matters  not  hf)w  just  the  claim  after  the  lapse  of  twenty- 
four  years,  no  action  ought  to  he  allowed  to  be  maintained  unless 
in  the  cise  of  a  continuing  (>xisting  trust,  wliere  the  one  has  the 
right  to  use  or  hold  the  estate  as  Iruslee  for  the  benefit  of 
another,  the  latter  occupying  all  the  while  the  position  of  cestui 
que  turst.  This  rub^  could  not  b.'Wi^  been  applied  to  an  adminis- 
trator regardless  of  the  present  statute,  as  he  was  never  consid- 
■ered  as  sucii  a  trustee  after  the  selth^ment  of  his  accounts  and 
the  distributive  share  of  the  heir  ascertained.  The  heir  then  had 
the  right  to  sue  for  lis  distributive  share  at  law,  and  the  statute 
would  run  from  the  accrual  of  the  cause  of  action.  (App  v. 
Briesbach,  21  American  Decisions,  page  4r)l,  and  cases  there 
cited.) 

It  is  urged  lastly  that  the  appellee's  intestate,  by  his  repeated 
acknowledgment  of  the  liability,  has  kept  the  trust  alive,  and, 
therefore,  the*  chancellor  erred  in  dismissing  the  cross-petition  of 
the  widow.  The  effort  in  this  case  is  to  create  a  personal  lial)illty 
by  reason  of  a  subsefpient  promise  tliat  either  excluded  the  run- 
ning of  the  statute  up  to  tin*  date  of  the  promise,  or,  being  made 
after  the  bar,  was  such  a  promise  as  enabled  the  part  to  recover 
upon  it.  It  is  manifest  from  the  testimony  in  this  case  that  no 
promise  was  ever  made  to  the  widow  or  to  her  second  husband 
to  pay  this  debt,  or  any  acknowledgment  even  to  eitlier  of  them 
that  evidenced  such  a  promise.  The  acknowledgment  seems  to 
have  l)een  made  to  third  parries,  who  were  neither  the  agents  of 
the  widow  nor  interested  in  the  result,  and  is,  at  best,  unsatisfac- 
tory in  its  character,  and  not  such  as  should  create  an  obligation 
to  pay  after  the  lapse  of  near  a  quarter  of  a  century,  without  any 
reason  for  the  failure  to  assert  the  claim  at  an  earlier  date. 

Whether  the  promise  to  pay  was  before  the  running  of  the 
statute  or  after  the  bar,  it  must  be  made  to  the  creditor  or  to 
Rome  one  authorized  by  the  creditor  to  treat  with  the  debtor  as 
his  agent  in  the  transaction.  Judge  Story  says  "that  an  acknowl- 
•edgment  of  a  debt  to  take  the  case  out  of  the  statute  of  limita- 
tions, or  bar  by  lapsp  of  time,  must  be  made  not  to  a  mere 
stranger,  but  to  a  creditor,  or  some  one  acting  for  him.  and  upon 
which  the  creditor  is  to  act  and  confide."  (Story's  Equity,  1521; 
Truesdale's  Adm'r  v.  Anderson,  9  Bush,  276;  McKin'nev  v. 
Snyder,  78  Penn.  St.,  497;  Carroll  v.  Forsyth,  69  Illinois,' 127; 
Niblack  v.  Goodman,  67  Indiana,  174.) 

It  appears  that  the  widow  received  from   the  appellee's  intes- 
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tate  $1,000;  that  her  first  husband  was  a  man  of  only  limited 
means,  and  was  aided  in  his  busineHS  affairs  by  his  father,  who 
seems  to  have  been  not  only  independent,  but  was  in  fact  a  man 
of  much  wealth  at  the  time  he  administered,  and  so  continued  up 
to  the  time  of  his  death.  He  had  no  motive  to  defraud  his  son's 
widow  or  his  grandchildren,  but,  on  the  contrary,  seems  to  hav© 
been  providing  for  them  by  gifts  of  property  prior  to  his  death, 
and,  by  the  deed  of  trust  executed  in  the  year  1882  to  Wilgus,  made 
the  grandchildren  equal  participants  in  the  distribution  of  his 
estate  with  their  uncles  and  aunts,  giving  to  them  what  would 
have  been  their  father's  part  of  the  estate.  No  claim  was  at  any 
time  asserted  by  the  widow  and  her  second  husband  for  thfs 
money  during  the  life  of  the  appellee's  intestate,  and  after  such 
a  lapse  of  tinie,  with  the  nature  of  the  delay  unexplained  by  any 
fact,  and  no  obstacle  in  the  way  of  proceeding  to  make  the 
money,  the  court  must  necessarily  apply  the  statute  as  a  bar  to 
so  stale  a  claim. 
The  judgment  below  is  affirmed. 


CORNWALL,  JR.,  v.  LOUISVILLE  &  NASHVILLK  R.  R.  CO. 

(Filed  March  6,  1888.) 

1.  Railroads— Condemnation  of  street— In  the  absence  of  an  express  statute 
to  that  effect,  a  railroad  ooinpanj  can  not  have  condemned  and  sppropriat«d 
to  its  use  nd  libitum  land  alrewdy  dedicated  to  the  puliiic  lor  streets,  and 
unless  such  precise  ilizht  be  shown  to  exist,  not  only  the  municipal  corpora- 
tion, but  tho  owner  of  the  fee  niay  have  an  injunction  to  prevent  such  cod- 
demnation,  upon  the  ground  that  the  use  of  the  streets  for  such  unauthorized 
purpose  is  a  special  injury  to  him. 

2.  Adverse  possession  of  street— If  a  person  has  been  permitted  to  remaii^ 
in  the  continued  actual  adverse  possession  of  a  public  street  or  part  of  a 
street,  as  embraced  within  his  inclo.sure,  for  a  period  of  fifteen  years,  such 
person  will  be  vested  thereby  with  the  complete  title  to  thejrround  so  actually 
occupied  by  him.  And  while  under  section  1  of  article  6,  chapter  71  of  th» 
General  Statutes,  the  possession  does  not  bfcome  adverse  until  themuniclpai 
corporation  has  been  notified  that  it  is  so  intended,  this  cast^  is  to  he  deter- 
mined by  the  law  ns  it  existed  prior  to  the  General  Statutes,  as  the  street  in 
contest  was  inclosed  in  1854.  and  had  l)e«  n  in  the  continued  actual  adverse- 
possession  of  the  present  claimant  fur  more  than  thirty  years  at  the  time  the- 
cross  petition  was  filed  by  the  railroad  company  in  this  case  seeking  to  have- 
the  street  opened. 

3.  Condemnation  of  private  property— While  the  power  of  the  ]e|zislature> 
to  condemn  private  property  for  the  use  of  .-i  railroad  can  not  be  impaired  op- 
defeated  by  any  private  contract  between  the  owner  of  the  property  and  the 
railroad  company,  yet  where  the  owner  has  cedtd  property  for  the  use  of  the- 
company,  upon  the  express  condition  that  no  more  of  his  property  shall  h^ 
taken  for  the  purposes  of  the  railroad,  the  company  will  not  be  allowed  ta 
condemn  additional  property,  under  authority  given  by  the  legislature,  with« 
out  making  compensation  for  that  originally  ctded  to  it  by  the  owner,  and. 
where  the  owner  seeks  in  a  court  of  equity  to  enjoin  the  company  from  con- 
demning additional  property,  relying  upon  his  contract  with  the  oompany^ 
the  court  will  place  the  company  upon  the  terms  of  first  paying  for  the  laud 
which  it  has  already  gotten  for  no  other  consideration  than  its  agreement 
not  to  take  any  more  of  the  owner's  property. 

B.  F.  Buckner  and  Arthur  Wallace  for  appellant. 

Wm.  Lindsay  and  Barnett,  Noble  &  Barnett  for  appellee. 
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Appeal  from  LouiBivlle  Chanoery  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

In  1870  the  city  of  Louisville  made  a  contract  with  the  Louis^ 
ville,  Cincinnati  &  Lexington  Bailroad  Company,  then  owning^ 
the  right  of  way  and  having  its  track  on  Jefferson  street,  by^ 
which  the  company  was,  upon  specified  conditions,  given  the 
right  to  construct  a  track  from  the  head  of  that  street  southward 
to  a  point  of  connection  with  the  line  of  the  Louisville  <fc  Nash- 
ville Bailroad  Company. 

The  city  further  agreed  to  construct,  at  its  own  cost,  by  Jan-, 
uary  1,  1876,  a  roadbed  suitable  for  a  flrst-class  double  track  rail- 
road, north  of  Main  street,  by  a  route  indicated  in  the  contract^ 
which,  for  some  distance,  was  along  the  bed  of  Beargrass  creek^ 
and  to  convey  to  the  company,  in  fee  simple,  the  right  of  way^ 
roadbed  and  grounds  of  sufficient  dimensions  for  the  purpose^ 
contemplated  by  the  parties. 

And  in  consideration  thereof  the  company,  besides  other  stip-. 
ulations  that  need  not  to  be  mentioned,  agreed,  upon  completioi> 
of  the  work,  to  remove  its  track  from  Jefferson  street,  and  relin-. 
quish  whatever  right  and  francihses  it  owned  th(  ron,  west  of  its 
grounds,  at  the  head  of  that  street,  and  to  convoy  to  tlie  city,  at 
a  valuation  to  be  fixed,  all  its  grounds  and  iniproveinents  be- 
tween Jefferson,  Green,  Brook  and  Floyd  streets. 

The  Louisivlle  A  Nashville  Railroad  Company  was  also  a  party 
to  that  contract,  but  as  the  portion  relating  to  it  has  no  bearin^- 
on  the  question  before  us,  it  need  not  be  mentioned. 

In  pursuance  of  that  contract  the  city  porceeded  to  obtain  the. 
right  of  way  alone  the  proposed  new  route,  and  for  that  purpose, 
instituted,  under  legislative  authoirty,  a  proceeding  against  Hall 
and  others  in  the  Common  Pleas  Court  for  the  condemnation  or 
such  land  needed  for  the  roadbed  as  the  owners  failed  or  refused' 
to  cede,  to  which  Cornwall  &  Brother,  under  whom  the  appel- 
lants claim,  were  made  parties  defendant.  During  the  pendency 
otf  that  proceeding  one  Roberts,  a  member  of  the  city  counciU 
and  probably  induced  by  his  desire  for  the  removal  of  the  rail- 
road track  from  Jeffeson  street,  applied  to  Cornwall  &  Brother  ta 
give  the  right  of  way  over  tlieir  land  for  the  use  of  the  company. 
And  in  answer  to  his  application  they  delivered  to  him  the  fol- 
lowing communication: 

"Louisville,  Ky.,  February  23,  1872. 
"Mr.  D.  F.  Roberts: 

"Dear  Sir:— -We  say,  in  reply  to.  your  requst,  that  we  shall  grant 
the  right  of  way  to  the  Louisville,  Cincinnati  &  Lexington  Rail- 
road Company  to  use  from  the  center  of  the  creek,  80  feet  south 
of  it  for  the  base  of  the  fill,  the  road  being  in  the  center  of  tho^ 
creek;  that  we  agree  to  that  proposal  provided  the  company  do- 
not  take  possession  of  more  than  20  feet  inside  the  fence  as  it 
now  stands,  and  we  consent  that  if  nceessary  their  embankment 
may  come  further  over,  or  inside  our  fence,  more  than  20  feet,  w^e 
being  allowed  to  run  our  enclosure  or  building  up  to  within  2ft» 
feet  of  where  the  fence  now  stands. 

"Yours  truly, 

"CORNWALL  &  BROTHER." 

That  communication  'was,  by  the  city  attorney,  filed  with  and 
as  part  of  an  amended  petition  in  the  proceeding  referred  to,  and 
was  made  the  ground  of  an  nncontroverted  allegation  that  Corn-, 
wall  &  Brother  had  ceded  the  right  of  way  over  their  land,  and» 
as  a  consequence,  the  jury  awarded  them  nominal  damages^ 
merely. 
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Although  the  new  roadbed  was,  according  to  the  contract  of 
1870,  made  by  the  city  of  Louisville,  the  L.  (.'.  &  L.  Railroad 
•tJompany  never  occupied  or  accepted  it,  nor  removed  its  track 
from  Jefterson  steet.  But,  in  an  action  instituted  for  the  benefit 
of  its  creditors,  its  property,  rights  and  franchises  were,  in  1877, 
8old  under  judgment  of  court,  and  purchased  by  certain  persons 
who  organized  a  company  with  the  name  of  the  Louisville,  Cin- 
cinnati &  Ijexington  Railway  Company.  And  to  that  «ompany, 
which  had  thus  acquired  the  property,  rights  and  franchises  of 
the  other,  the  city  of  TiOuisville,  ])y  its  mayor,  under  an  act  of 
the  legislature  and  in  accordance  with  an  ordinance  of  the  city 
council.  May  «,  18H),  made  a  deed  by  which  it  conveyed  the  right, 
-of  way,  so  far  as  it  owned  the  same,  along  the  route  set  out  and 
designated  on  the  several  maj  8  fib  d  in  cas<\s  in  the  Jeflerson  Court 
of  Common  Pleas,  "the  City  of  Louisivlle  v.  Hall/'  being  referred 
to  as  one  of  them,  and  in  the  several  verdicts  and  judgments  in 
tliose  cases,  together  witli  the  roadbed,  bridges  and  right  to 
operate  a  railway  over  tlie  same, 

A  short  time  after  the  execution  of  that  deed  appellee,  the 
Louisville  &  Nasliville  Railri)ad  Company,  acquired  possession 
of  th«'  new  roadbed,  and  has  had  it  ever  since. 

This  action  was  brought  by  appellants  in  l^^y7,  and  in  their  peti- 
tion they  stated  appellee  had  instituted  a  proceeding  in  the  Jef- 
ferson County  ('ourt  to  have  condemned  for  its  use  a  part  of  their 
land  adjacent  and  in  addition  to  what  they  ceded  in  1S72. 

Tlie  relief  prayed  for  Is  a  specific  execution  of  the  contract  be- 
tween them  and  the  city  of  l^ouisville,  evidenced  by  the  proposi- 
tion made  through  Roberts  and  accepted,  and  an  injunction 
restraining  further  proceedings  by  ai)pelli^e  to  have  their  land 
condemned  f(»r  its  use. 

Resides  th(>  defenses  to  b(»  hereafter  referred  to,  appellee  al- 
leged in  its  answer  the  land  in  contest  was  not  rightfully  in  the 
possession  of  appellants,  but  had  been  dedicated  for,  and  was, 
public  streets,  and  asked  that  the  city  of  Louisville,  made  de- 
fendant to  its  cross-petition,  be  compelled  to  cause  them  opened. 
No  answer  was  filed  by  the  city  of  Louisville,  nor  claim  made 
"by  it  to  tlie  land  in  dispute. 

*Ry  tiie  judgment  rendered,  thi.'  injunction  was  denied,  and  the 
petition  and  cross-petition  were  each  dismissed,  of  which  both 
parties  complain. 

The  question  of  title,  raised  by  the  cross-petition,  will  be  first 
^•onsidered. 

We  can  not,  however,  readily  see  how  a  judgment  finding  the 
land  in  question  to  be  public  streets,  and  ordering  it  opened  as 
such,  would  benefit  appellee.  For,  while  its  statutory  right  to 
cause  to  be  condemned  for  its  use  additional  private  i)roperty  has 
not  been  controverted  in  their  pleadings  by  appellants,  it  doe.s 
not  follow,  nor,  in  the  absence  of  an  express  statute  to  that 
effect,  can  it  be  assumed  that  appellee  mav  have  condemned  and 
appropriated  to  its  use,  ad  libitum,  land  already  dedicated  to  the 
public  for  streets.  And  unless  such  precis  ?  right  be  shown  to 
exist,  not  only  the  municipal  corporation,  but  the  owner  of  the 
fee,  may  have  an  injunction  on  the  ground  the  use  of  streets  for 
«uch  unauthorized  purpose  is  a  special  injury  to  him.  (High  on 
Injunctions,  section  4()S. ) 

As  this  judgment  appears  to  us,  we,  therefore,  think  the  effect 
H)f  a  judgment  in  favor  of  the  city  on  that  issue  would  be  to  pre- 
vent the  occux)atlon  of  the  land  by  appellee. 

The  two  streets  which  it  is  claimed  are  unlawfully  occupied  bv 
>ippellant  are  Water  and  Perry.  Ry  a  deed  made  to  Cornwall  A; 
Brother  in  1854,  under  which  appellants  claim,  tlie  lot  conveyed 
is  described  as  bounded  on   one  side  by   Perry  street  and  on  the 
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north,  "fronting  on  Beargrass  creek  or  Water  street  when  laid- 
out/' 

The  evidence  shows  that  both  tliose  streets  were  intended  by 
the  owner  of  tlie  tract  of  land,  of  which  the  lot  subsequently  pur- 
chased ])y  Cornwall  &  Brother  is  a  part,  to  be  dedicated  to  the 
use  of  the  public,  and  were  designated  and  called  for  in  his  deeds 
to  pui chasers  of  lots  adjacent  to  them.  But  in  1854  Cornwall  & 
Brother  extended  their  enclosure  to  tlio  creek,  including  the 
portion  of  Water  street  between  it  and  the  north  side  of  tlieir  lot» 
and,  in  conjunction  with  the  gas  company,  enclosed  Perry  street 
on  the  east  side,  and  tliat  enclosure  continued  until  their  fence 
was,  about  IHTo,  moved  back  to  the  line  of  tliat  jjortion  ceded  to 
the  city  of  Louis! vile  in  IH72. 

By  section  1,  article  o,  cbai)ter  71,  General  Statutes,  it  is  pro- 
vided that  limitation  shall  not  begin  to  run  in  respe(?t  to  an 
action  to  recov(>r  a  street  until  the  municipal  corporation  has 
been  notified  in  writing  by  the  ijarty  in  possession,  or  about  ta 
take  possession,  to  the  elTect  that  such  possession  will  be  adverse 
to  the  right  or  title  of  the  town  or  citv.  But  in  the  case  of  Dud- 
ley v.  Trustees  of  Frankfort,  12  B.  M.,  614,  decided  in  1851.  by 
which  the  question  before*  us  must  be  determined,  it  was  hel'd 
that  if  a  person  has  Ikmmi  permitt<^d  to  remain  in  the  continued 
adverse  actul  ])()ssr^ssion  of  a  public  street,  or  part  of  a  strt^et.  aa 
embraced  witliin  his  enclosure  for  a  period  of  twenty,  now 
fifteen,  years,  such  ])ers()n  will  be  vested  thereby  with  the  com- 
l)lete  title  to  the  ground  so  actully  occupied  by  him. 

The  possession  of  the  ground  here  claimed  to  be  streets  had 
been  held  by  Cornwall  &  Brother  and  appellants  by  actul  en- 
closure continuously  for  more  than  thirty  years  when  the  cross- 
petition  of  appellee  was  filed  in  this  case,  and  we  think  there 
could  be  no  more  satisfactory  evidence  it  was  held  adversley  than 
is  furnishcKl  by  the  proceeding  of  the  City  of  Ijouisville  v.'  HalU 
&c.,  wherein  Jippellants  claimed,  and  tlie  city  admitted,  the  title 
to  be  in  them. 

The  chancellor  did  not,  therefore,  err  in  dismissing  the  cross- 
petition.  Nor  need  tliere  be  any  confusion  as  to  the  location  of 
the  line  dividing  the  j^ortion  of  their  land  ceded  from  that  re- 
served by  appellants  in  1872.  For  it  is  clearly  proved  that  the 
fence  was  moved  back  to  the  place  on  the  embankment  that  had 
been  indicated  in  the  communication  to  Roberts,  and  evidently 
agreed  by  the  city  of  Louisville  as  the  boundary  line. 

As  the  alleged  contract  !)et\veen  (•ornwall  &  Brother  and  the 
city  of  Louisville  is  made  the  sole  ground  of  the  relief  asked  in 
this  case,  an  inquiry  on  the  main  issue  must  be  confined  to  the 
meaning  and  effect  of  that  contract. 

It  seems  to  us  clear  that  it  was  intended  i)y  Cornwall  & 
Brother,  for  their  proposition,  embodied  in  the  communication 
to  Roberts,  can  not  be  construed  otherwise,  and  was  so  under- 
stood and  accepted  by  the  city  of  Louisville,  acting  through  the 
city  attorney,  that  a  certain  designated  quantity  of  their  land 
was  ceded  to  the  city  of  Louisville  for  the  use  of  the  L.,  C  &.  L. 
Railroad  C^ompany  upon  the  express  condition  no  more  was  ever 
to  be  taken,  against  their  consent,  for  railorad  purposes. 

It  is  equally  clear  that  if  appellee  is  now  permitted  to  have 
condemned  for  its  use  additional  land  of  appellants,  without  any 
condition  or  restriction  other  than  first  paying  therefor,  not  only 
will  that  contract  be  violated,  but  there  will  be  the  further  result 
of  giving  to  appellee  the  use  of  that  already  in  its  possession 
without  any  compensation  whatever  to  the  owners.. 
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Bufc  under  the  right  of  eminent  domain,  reserved  by  every  sov* 
<ereign  Stnte,  and  nowhere  more  distinctly  roeognizea  as  existing 
than  this  court,  it  is  in  the  power  of  the  legislature  to  condemn 
the  property  of  the  appellants  for  the  use  of  appellee  which  has 
been  settled  to  be  a  public  use.  And  this  power  can  not  be  im- 
paired or  defeated  by  any  private  contract  between  a  railroad 
company  and  the  owner  of  property  that  the  legislature  may  at 
-any  subsequent  time  deem  necessary  for  public  use. 

We  have,  then,  presented  a  rather  anomalous  question  for  our 
tlecision.  Appellee,  under  a  statutory  right,  the  existence  of 
which  is  not  denied  by  appellants,  and  which  the  legislature  had 
the  unquestionable  power  to  give,  is  proceeding  to  exercise  that 
right  in  a  wav  that  involves  a  violation  of  a  contract,  connected 
with  the  land  about  to  be  taken,  between  appellants  and  the  city 
■of  Louisville,  under  which  it  holds  and  enjoys  other  land  of  ap- 
pellants, obtained  in  virtue  of,  and  upon  conditions  contained 
in  it. 

Appellants  will  not,  as  urged  by  counsel,  have  a  right  of  action 
against  the  city  of  Louisville,  for  the  contract  has  not  been  vio- 
lated by  it,  nor  does  appellee  claim  the  right  to  take  from  appel- 
lants the  additional  land  by  reason  of  any  authority  conferred,  or 
stipulation  contained  in  that  contract,  but  solely  under  the  stat- 
utory right,  independent  of  and  beyond  anything  contained  in 
the  contract.  But  as  the  unqualified  exercise  of  that  right  nec- 
•essarily  involves  a  violation  of  a  constitutional  right  that  every 
one  has  to  compensation  for  property  taken  for  public  use,  is  it 
not  in  the  power  and  the  duty  of  a  court  of  equity  in  a  case  like 
this  to  prescribe  such  terms  as  will  do  justice  and  assure  to  the 
property  owner  his  right  to  compensation?  If  no  such  power 
^resides  anywhere,  then  we  have  a  plain  violation  of  an  express 
provision  of  the  Constitution,  which,  though  indirect,  is  just  as 
palpable  and  injurious  as  if  done  directly. 

We  are  not  to  assume  that  the  legislature  intended  to  confer 
upon  appellee  the  right  to  thus  arbitrarily  violate  a  contract 
made  by  its  vendor,  and  of  which  the  recitals  in  the  deeds  show 
It  had  notice,  and  as  the  result  of  such  violation  appropriate  and 
•enjoy  private  property  without  compensation. 

While,  then,  we  think,  as  the  record  stands,  the  chancellor  had 
no  right  to  enjoin  the  proceeding  in  the  county  court,  absolutely, 
the  power  does  not  exist,  and  we  think  it  should  be  exercised,  to 

f)ut  appellee  upon  the  terms  of  first  paying  for  the  land  of  appel- 
ants,  ceded  under  the  contract  of  1872. 

The  judgment  is,  therefore,  reversed  on  the  appeal,  and 
affirmed  on  the  cross-appeal,  with  directions  to  the  chancellor  to 
require  of  appellee,  as  a  condition  of  further  prosecuting  the  pro- 
ceeding in  the  county  court  and  appropriating  to  its  use  the  land 
in  contest,  to  first  pay  io  appellants  tne  value  of  that  ceded  in 
1872,  and  in  case  the  parties  do  not  agree  upon  the  amount,  an 
issue  out  of  chancery  in  regard  thereto  must  be  had. 
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GERMAN  INS.  CO.  OF  FREEPORT,  ILLS.  v.  REED,  Ac. 
(Filed  March  7,  1888.) 

1.  Verdicts— The  word  "defeDdaDts"  In  the  answer  of  the  jury  to  a  special 
Interrogatory  is  treated  as  meaning  "plaintiffs,"  where  it  is  plain  that  suoh 
"Was  the  meaning  of  the  jury. 

a.  Insurance— Fraud— Where  a  policy  of  fire  insurance  which  covers  several 
flubjects  provides  that  any  fraud  on  the  part  of  the  insured  shall  forfeit  all 
claims  under  the  policy,  a  fraudulent  claim  by  the  insured  as  to  one  of  the 
subjects  forfeits  the  pulley  as  to  all,  although  the  different  subjects  be  sev- 
erally valued  and  insured. 

8.  Whether  the  court  erred  in  refusing  to  submit  to  the  jury  special  inter- 
rogatories asked  to  be  propounded  can  not  he  considered,  unlef^s  the  infer- 
ixigatorles  are  made  part  of  the  record  by  order  of  court  or  bill  of  exceptions. 

W.  D.  Greer  for  appellant. 

Josiah  Harris  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  interrogatories  which  the  appellant  asked  the  court  to  pro- 
pound to  the  jury  are  not  made  a  part  of  the  record  by  an  order 
of  court  or  by  bill  of  exceptions.  We  can  not,  therefore,  consider 
whether  the  court  erred  in  refusing  to  submit  them   to  the  jury. 

The  objection  to  the  form  of  the  answer  given  by  the  jury  to 
the  third  question  is  hypercritical.  The  question  is:  ''Bid  the 
plaintiffs,  in  their  preliminary  proofs,  *  »  *  swear  falsely  as  to 
the  loss  of  any  of  the  articles  mentioned  in  the  exhibit  'L.  E. 
R.,'  or  did  they  »  »  »  swear  to  any  false  statement  in  their 
Baid  proofs  of  loss  with  intent  to  defraud  the  defendant  com- 
pany?" The  answer  is:  "We  believe  that  neither  of  the  'defend- 
ants' knowingly  or  willfully  swore  falsely,  but  were  mistaken  at 
the  time  as  to  the  articles  claimed  to  be  lost  as  per  exhibit  'L. 
E.  R.,'  and  did  not  *  *  ♦  swear  falsely  to  defraud  said  de- 
fendant company.'*  The  meaning  of  tlie  answer  is  too  clear  to 
admit  of  question— the  use  of  the  words  "defendants"  instead  of 
^'plaintiffs"  in  the  first  part  of  the  answer  could  not  possibly 
mislead  any  one. 

Upon  the  special  findings,  if  they  are  sustained  by  the  evi- 
dence, the  plaintiffs  were  entitled  to  their  judgment,  but  it  is 
insisted  that  the  verdict  is  not  sustained  by  tlie  evidence,  but  is 
flagrantly  against  it. 

The  action  was  brought  by  tlie  appellees  against  the  appellant 
on  a  policy  of  insurance  to  recover  the  amount  of  their  loss  by 
the  burning  of  the  insured  property,  a  dwelling  house,  and  house- 
hold furniture,  \vearing  apparel,  etc.  The  appellants  resisted  a 
recovery,  nriinly  upon  two  grounds:  First,  upon  the  ground  that 
the  plaintiffs  had  themselves  burned  the  property;  and  second, 
upon  the  ground  that  the  plaintiff.*^  had,  in  their  proofs  of  loss, 
misrepresented  the  amount  of  household  furniture,  wearing  ap- 
parel, etc.,  and  that  this,  by  the  provisions  of  the  policy,  forfeited 
all  claims  under  It.  I'pon  the  first  issue,  it  must  be  conceded 
that  there  were  some  very  suspicious  circumstances  proven  on 
the  trial  against  the  plaintiffs,  but  these  circumstances  tlie  jury 
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may  have  reconciled  upon  some  other  hyjiothesis  than  that  of  the 
guilt  of  the  plaintiffs.  Upon  the  other  issue,  the  finding  of 
the  jury  is  clearly  against  the  evidence,  and  inconsristout 
with  their  finding  of  other  facts.  In  their  answer  to  the 
third  interrogatory  they  say  tliat  they  believe  that  neither  of  the 

f)laintiffs  knowingly  or  willfully  swore  falsely  in  their  proofs  of 
OSS.  In  tlieir  answer  to  the  fourtli  interrogatory  the  jury,  in 
their  verdict,  named  each  of  the  articles  and  their  value,  which 
were  stated  in  the  plaintifts'  proof  to  liave  been  lost,  amounting 
in  all  to  near  ?4r)0.  and  say  that  only  $B0  worth  of  these  articles 
were  lost,  and  that  the  reinaininij;  articks  were  not  lost.  It 
seems  to  us,  in  view  of  this  latter  llndim;,  it  necessarily  follows 
that  the  former  finding  can  not  l-e  sustaiiK  d.  There  is  no  pre- 
tense that  the  plaintilf  labored  under  any  mistike  as  to  at  least  |830 
worth  of  the  articles  which  they  swear  were  lost.  This  discrep- 
ancv  is  too  great  to  be  the  result  of  an  honest  mistake.  The  issue 
was  not  that  the  articles  were  stolen  and  thus  lost,  in  which  case, 
nothing  else  appearing:,  the  appellees  might  Jionestly  liMve  sworn 
that  they  wer^e  burned,  because  they  were  missln.ir.  But,  upon 
the  issue  as  nfade,  the  evidence  was  conclusive  that  there  was 
an  abundance  of  time  to  remove  everything,  and  that  everything 
except  a  roll  (probably  a  carpet)  in  one  room  had  1)een  removed 
from  the  house.  I'pon  this  evidence  and  the  answer  of  the  jury 
to  the  fourth  interrogatory,  the  conclusion  is  inevitable  that  the 
claim  was  fraudulently  preferred.  The  policy  provides,  thjit 
"any  fraud  or  attempt  to  defraud  or  (bH'eive  on  the  part  of  the 
insured,  or  any  misrepresentation  in  the  proofs  or  examination  as 
to  the  loss  or  dannige  shall  forfeit  all  claims  under  this  policy." 
The  question  for  our  consideration  is,  whether  this  provision  is 
to  be  enforced  to  the  extent  of  denying  to  the  apj)ellees  the  right 
to  recover  the  value  of  the  house,  and  those  articles,  if  any, 
which  were  destroyed  by  the  fire,  because  they  have  made* a 
fraudulent  claim  for  other  articles  which  were  not  lost.  We 
are  of  opinion  that  not  only  the  letter,  but  the  reason  and  spirit  of 
the  contract,  require  us  to  so  hold.  We  can  not  see  w.iiy  parties 
may  not  enter  into  such  a  contract.  Tliere  is  nothing  in  it  un- 
reasonable, or  against  public  policy.  (May  on  Insurance,  section 
477.)  The  C-ourt  of  Appeals  of  Virginia,  in  tiie  case  of  Moore  v. 
Va.  Fire  and  Marine  Ins.  ('o.,  28  Gratt.,  514,  where  this  identical 
question  arose,  said  "a  j)olicy  of  insurance  is  a  contract,  in  the 
making  of  which,  peculiar  and  erreat  confidence  must,  of  neces- 
sity, be  reposed  by  the  insurer  in  the  insured.  Good  faith  and 
fair  dealing  are  especially  required  ])y  the  former  «»f  the  latter. 
The  former  must  mainly  depend  on  the  oath  of  the  latter  and 
the  account  he  may  render,  to  show  the  fact  of  the  loss  of  the 
property  insured,  and  the  amount  of  damage  incurred  by  him, 
for  wl;ich  he  claims  indenmity  under  the  policy.  »  *  ♦  Now 
where,  instead  of  there  being  no  good  reason  to  suspect  fraud  or 
false  swearing  on  the  part  of  insujed  in  making  out  his  prelim- 
inary proofs,  it  is  proved  that  his  claim  for  his  alleged  loss  on  one 
of  the  subjects  insured  was  fraudulent  and  false,  and  that  the 
amount  of  loss  designated  in  his  proof  of  loss,  sworn  toby  him, 
was  fraudulent  and  false,  so  far  as  the  said  subject  was  con- 
cerned, is  it  unreasonable  for  the  policj'  to  provide  that  in  such 
a  case  the  insured  shall  forfeit  all  claim  under  the  policy,  not 
only  as  to  the  said  subjects,  but  also  as  to  all  other  subjects  in- 
cluded in  the  policy?  Having  been  proved  to  be  guilty  of  fraud 
and  falsehood  in  regard  to  one  of  the  subjects  included  in  the 
policy,  it  is  not  unreasonable  to  suppose  that  he  may  be  guilty  of 
the  like  wrongs  in  regard  to  the  other  subjects  included  therein. 
He  may  be   so  guilty,  and   the   insurer  may   have  no  means   of 
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proving  such  guilt.  He  may  liimself  have  been  the  author  of  the 
burning  of  which  he  complahiR,  or  he  may  have  obtained  the  in- 
surance for  the  very  purpose  of  obtaining  money  by  committing 
fraud  and  perjury  in  regard  to  one  or  more  of  the  subjects  in- 
sured. He  was  capable  of  either  of  these  crimes  as  he  was  cap- 
able of  the  crime  which  was  proved  upo»  him.  We,  therefore, 
think  the  construction  contended  for  by  counsel  for  the  insur- 
ance company  is  a  reasonable  one,  and  that  it  is  the  true  one, 
especially,  as  it  accords  with  the  literal  terms  of  the  provision  in 
question."  The  court  then,  after  saying  that  the  counsel  for  the 
plaintiff  argue*,  that  though  the  policy  in  this  case  is  a  contract 
entire  in  form,  it  is  in  substance  a  several  contract  because  it 
proceds  to  value  severally  the  different  parts  of  the  subject  in 
Bured  as  the  building  at  so  much,  and  the  contents  at  so  much, 
and  that,  therefore,  the  provision  of  forfeiture  in  question  must 
be  construed  precisely  in  the  same  way  in  this  contract  as  a  like 
provision  would  be  construed  in  a  several  policy  on  each  of  the 
objects  insured,  says:  **The  rule  applies  in  many  cases,  but  not 
to  this  case,  for  reasons  already  stated  it  being  the  manifest 
Intention  of  the  parties,  as  it  is  the  express  declaration  of  their 
contract,  that  *all  fraud, ^  etc.  shall  cause  a  forfeiture  of  all  claim 
under  this  policy.  *  *  »  There  are  cases  in  which  it  is  held 
that  a  policy  may  be  avoided  as  to  a  part  of  the  subject  insured, 
and  valid  as  to  the  rest,  even  though  the  language  of  the  policy 
declaring  it  to  be  void  in  such  a  case  may  seem  to  be  general, 
and  apply  to  the  whole  policy.  As,  for  instance,  in  a  case  in 
which  a  policy  declares  that  it  shall  be  void  for  any  subsequent 
alienation  by  the  insured.  There,  if  only  a  part  of  the  subject 
be  aliened,  and  the  risk  as  to  the  r^st  can  not  be  increasecl  by 
such  partial  alienation,  the  policy  as  1o  the  rest  would  not  be 
thereby  avoided,  but  would  remain  in  full  force,  in  pursuance  of 
the  presumed  intention  of  the  parties.  But  such  a  construction 
has  never  been  applied  to  a  case  like  this  of  fraud  and  false 
swearing  which  pervades  and  avoids  the  whole  policy.  To  such 
a  case  the  maxim,  falsus  in  uno,  falsus  in  omnibus,  applies. ^^ 
The  reasoning  of  the  court  in  the  case  cited  applies  with  peculiar 
force  to  the  facts  of  this  cnse. 

For  the  reasons  given  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  the  appellant  a  new  trial  and 
for  further  proceedings. 


May  15,  1888—3 

Digitized  by  VjOOQ IC 


932  ABSTRACTS. 

SUPERIOR  COURT  ABSTRACTS. 


SPRINGFIELD   FIRE  AND   MARINE   INSURANCE  CO.  v.  JENKINS. 

Filed    February  22,  nSH.     Appeal  from   Hardin   Circuit  Court.     Opinion  of 

the  court  by  .Tudgt^  Barbour,  aflirniing. 

Insurance— Failure  to  deliver  pel  icy— Proofs  of  loss— Canceahiient  of  policy 
— Presumptions— Appellee  made  a  contract  with  appellant's  soliciting  agent 
for  the  insurance  of  his  dwelling,  the  agreement  being  that  the  policy  was 
to  be  delivered  in  ten  or  fifteen  days.  The  contract  was  subject  to  the  ap- 
proval of  the  company's  agent  at  Chicago.  The  application  and  appellees' 
note  for  the  premium  were  forwarded  to  the  agent  at  Chicago,  and  received 
and  approved,  and  the  policy  written  out  and  signed.  Some  months  after 
the  contract  was  made,  appellee,  becoming  dissatisfied,  requested  appellant's 
local  agent  to  cancel  the  policy,  which  the  agent  told  him  he  could  not  do 
without  the  policy.  The  appellee  then,  and  subsequently,  told  the  agent 
that  he  had  never  received  his  policy.  The  premium  note  not  being  paid  at 
maturity,  appellant  instituted  suit  upon  it,  the  appellee  resisting  a  recovery 
upon  the  ground  "that  the  consideration  of  the  note  bad  never  been  com- 
pleted by  the  company."  Pending  this  suit  the  insured  property  was  burned. 
The  next  day  appellee  notified  the  agent  at  Chicago,  by  letter,  of  the  loss, 
and  that  he  would  demand  the  insurance.  Some  months  after  the  loss,  ap* 
pellee  instituted  this  action  in  eq^iity,  asking  that  the  company  be  compelled 
to  deliver  the  policy,  and  for  judgment  for  the  amount  of  the  insurance. 
After  the  issue  had  been  made  up  appellee  dismissed  so  mtich  of  his  petition 
as  prayed  for  a  delivery  of  the  policy,  and  the  case,  on  his  motion,  was  trans- 
ferred to  the  ordinary  docket,  a  trial  by  jury  resulting  in  a  verdict  for  the 
plaintiff  for  the  amount  of  the  insurance.  The  appellant  defended  upon  the 
ground,  first,  that  the  plaintiff  forfeited  all  rights  under  the  contract  by 
failing  to  pay  the  premium  not  at  maturity;  second,  that  the  policy  had,  by 
agreement,  been  cancelled;  and  third,  that  the  plaintiff  had  made  no  proof 
of  loss,  as  required  by  the  terms  of  the  policy.  Appellants'  agents  at  Chi- 
cago testified  that  the  policy  was,  as  soon  as  made  out,  sent  to  appellee  by 
mail  in  an  envelope  duly  stamped  and  addressed  to  him  at  his  postoffice  in 
Kentucky,  while  appellee  testified  that  he  never  received  it.    Held — 

1st.  The  contract  was  complete  without  the  delivery  of  the  policy,  and 
there  was,  therefore,  no  necessity  for  the  plaintiff  to  go  into  equity,  and  after 
so  much  of  the  petition  as  prayed  for  a  delivery  of  the  policy  was  dismissed, 
there  was  no  equitable  issue  to  be  disposed  of,  and  the  court  had  the  right  to 
transfer  the  action  to  the  ordinary  side  of  the  docket. 

2d.  No  legal  presumption  arises  that  the  party  to  whom  a  letter  is  addressed 
has  received  it,  from  the  fact  that  the  letter  duly  stamped  and  addressed  was 
deposited  in  the  postoffice. 

3d.  To  effect  the  cancelment  of  a  policy,  both  parties  must  agree,  and  ap- 
pellant's insistence  of  the  payment  of  the  note  was  inconsistent  with  the 
idea  that  it  had  agreed  to  any  cancelment,  while  appellee's  defense  to  the 
action  upon  thn  note  was  not  inconsistent  with  the  existence  of  the  contract. 

•ith.  The  failure  to  pay  the  premium  note  at  maturity  did  not  work  a  for- 
feiture. Appellee  was  not  in  default  until  the  company  had  delivered  the 
policy  as  it  agreed  to  do. 

5th.  As  it  does  not  appear  what  the  agreement  was  rts  to  the  form  of  policy  to 
be  delivered,  it  must  be  assumed  that  the  form  of  policy  stipulated  for  was* the 
form  then  in  use  by  the  company,  but  the  continued  failure  of  the  company 
to  deliver  the  policy,  after  repeated  notifications  that  it  had  not  been  re- 
ceived, relieved  the*  insured  of  the  duty  to  comply  with  conditions  which  it 
can  not  be  supposed  he  knew  of,  and,  therefore,  he  did  not  forfeit  any  right 
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by  his  failure  to  make  the  required  proof  of  loss.  Under  all  the  oiroum- 
fitanoes  the  insured  could  not  reasonably  have  supposed  that  the  company 
would  comply  with  a  request  for  a  delivery  of  the  policy  or  a  duplicate  after 
bis  house  was  burned. 

6th.  As  appellant  did  not  claim  a  credit  for  the  amount  of  the  premium 
note,  the  court  did  not  err  in  failing?  to  instruct  the  jury  to  allow  such  a 
credit. 

Brown,  Humphrey  &  Davie  and  Bush  &  Robertson  for  appellant;  J.  P. 
Hobson  and  James  Montgomery  for  appellee. 

NORTHWESTERN  NATIONAL  INSURANCE  CO.  v.  DAVIS. 

Filed  February  23,  1888.    Appeal  from   Marion   Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Ward,  reversing. 

A  contract  of  fire  insurance,  provided  that  "if  the  risk  be  increased  by  the 
erection  or  occupation  of  neighboring  buildings,  or  by  any  means  whatever 
within  control  or  knowledge  of  the  assured,  without  the  assent  of  the  com- 
pany indorsed  thereon,  ♦  •  •  then  this  policy  shall  be  void."  In  an  action 
upon  the  policy  the  admitted  facts  are  that  a  frame  building  was  moved, 
added  to,  and  then  connected  with  that  insured,  and  that  it  was  claimed  to 
be  the  subject  of  separate  insurance,  and  was  insured  for  its  value,  and  that 
the  fire  originated  in  that  building  and  destroyed  the  other.  Held— That 
while  the  question  as  to  whether  the  addition  did  or  not  increase  the  risk 
may  be  proper  for  the  jury  to  determine  in  many  cases,  yet,  when  it  is  ad- 
mitted that  the  burning  was  caused  by  the  burning  of  the  addition,  the  in- 
sured can  not  claim  that  his  unauthorized  act  in  making  the  alteration  was 
not  the  cause  of  the  fire. 

Thompson  &  McChord  and  Samuel  Avritt  for  appellant;  Harrison  &  Bel- 
den  for  appellee. 

PEARCE  V.  COOPER. 

Filed  February  22,  1888.     Appeal  from  Campbell  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  reversing. 

Forcible  entry  and  detainer— D.  and  C.  sued  out  a  writ  of  forcible  entry 
against  P.  and  others.  The  trial  in  the  country  resulted  in  a  verdict  finding 
the  defendants  guilty  of  the  forcible  entry,  as  charged  in  the  warrant.  The 
inquisition  was  traversed  and  the  proceeding  docketed  in  the  circuit  court. 
After  issue  joined  in  the  circuit  court,  an  order  was  made,  discontinuing 
the  proceeding  as  to  D. ,  on  his  motion.  After  this  the  trial  proceeded,  re- 
sulting in  a  verdict  finding  the  inquisition  in  the  country  to  be  true,  upon 
which  the  court  rendered  a  judgment  of  restitution  in  favor  of  C.  Held — 
That  it  was  improper  to  dismiss  the  case  as  to  D.,  since,  by  reason  thereof, 
the  case  tried  in  the  circuit  court  was  not  the  case  tried  in  the  country.  Nor 
is  it  material  that  D.  was  a  nominal  parti  merely  and  improperly  ioined. 

E.  W.  Hawkins  and  R.  B.  Hawkfns  for  appellant;  Chas.  J.  Helm  for  ap- 
pellee. 

HAYDEN'S  ADM'R  v.  PHILLIPS,  ADM'R. 

Filed  February  22,  1888.     Appeal  from   Nelson    Circuit   Court.     Opinion   of 
the  court  by  Judge  Barbour,  reversing. 

1.  Damages  on  injunction  bond— Where  the  injunction  is  to  stay  proceed- 
Ings  on  a  judgment,  to  enable  the  party  to  recover  special  damages  on  the 
bond,  the  damages  must  be  assessed  at  the  time  the  injunction  is  dissolved. 

An  injunction  was  obtained  to  stay  proceedings  on  a  judgment  for  the  re- 
covery of  a  house  and  lot.  At  the  time  the  injunction  was  dissolved  no 
damages  tvere  assessed.  In  this  action  upon  the  bond,  Held— That  there  can 
be  no  recovery  for  rents  and  waste. 

2.  Same— The  party  injured  can  recover  his  costs,  occasioned  by  reason  of 
the  injunction    though  they  are  not  assessed  at  the  time  of  its  dissolution. 

J.  A.  Fulton  for  appellant;  J.  D.  Wickliffe  for  appellee. 
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VONDERHIDE  v.  DANIELL. 

Filed  February  23,  1888.    Appeal  from  Campbell  Chancery  Coart.    Opioioik 

of  the  court  by  Judge  Barbour,  afflrming. 

PleadiDfc— Part  performance  of  consideration  for  note— Appellee's  answer 
to  appellant's  petition  avers,  that  at  the  time  she  executed  the  note  deaoribed 
in  the  cross  petition,  she  did  not  owe  appellant  anything,  but  was  in  arrears 
of  payments  due  the  plaintiff,  the  building  association ;  that  the  appellant 
was  an  officer  of  the  association,  and  that  the  sole  consideration  for  the  note 
was  an  agreement  on  the  part  of  the  appellant  to  pay  for  her  to  the  said  as- 
sociation the  amount  she^was  then  delinquent,  and  to  continue  to  pay  her 
dues  to  the  association  until  he  had  paid  altogether  $350  (the  amount  of  the 
note),  and  that  he  had  only  paid  $97  to  the  association.  The  reply  merely 
traversed  the  allegation  that  at  the  time  the  note  was  executed,  appellee  did 
not  owe  appellant  anything.  The  couil;  rendered  judgment  for  appellant 
for  $97.  Held— That  the  appellee's  answer  presented  a  good  def«>Dse,  and 
that  the  reply  made  no  issue.  The  appellee  was,  therefore,  liable  for  only 
$97. 

John  S.  Ducker  for  appellant;  C.  J.  Helm  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BARBOUR. 

Filed  February  22,  1888.     Appeal  from  Logan  Circuit  Court.    Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

1.  A  bill  of  exceptions  filed  In  vacation,  although  under  a  previous  order 
of  court  permitting  it  to  be  done,  can  not  be  considered. 

9.  Carriers— It  is  the  duty  of  a  caiTler  to  forward  and  deliver  goods  in  a 
reasoDable  time,  and  what  constitutes,  in  a  particular  case,  unreasonable 
delay  is  a  question  of  fact  for  the  jury. 

3.  Same— Where  the  carrier's  delay,  being  unreasonable,  has  left  the  goods 
where  they  would  not  have  been  if  there  had  been  due  diligence,  and  they 
are  then  destroyed  by  flre,  the  carrier  is  liable;  and  this  is  true,  even  though 
the  contract  stipulates  that  he  shall  not  be  liable  for  loss  by  fire,  as  the  con- 
tract must  be  understood  as  relating  to  a  state  of  case  where  the  carrier  has 
used  due  diligence. 

Browder  &  Edwards  for  appellant ;  John  S.  Rhea  for  appellee. 

HINKSON  V.  TREMBLESON. 

Filed  February  32,  1888.     Appeal  from  Harrison  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  reversing. 

Pleading— Form  of  action— Not  even  under  the  Code  procedure  can  one  sue 
in  trover  and  recover  in  trespass. 

This  was  an  action  to  recover  possession  of  tobacco  alleged  to  have  been 
wrongfully  taken  and  detained  by  the  defendant,  if  the  tobacco  could  be 
found,  and,  if  not.  to  recover  its  value,  and,  as  incidental  to  the  wrong 
alleged,  to  recover  damages.  The  defendant  denied  that  he  had  ever  taken 
possession,  or  that  he  had  ever  detained  the  tobacco,  or  that  he  asserted  any 
claim  to  it.  The  evidence  showed  that  the  defendant  had  had  possession  of 
the  tobacco,  but  that  he  surrendered  it  prior  to  the  institution  of  the  action. 
The  judgment  is  for  the  delivery  of  the  tobacco,  and.  if  not  delivered,  for  its 
value.    Held— That  a  verdict  for  defendant  should  have  been  ordered. 

Forman  &  Cason  and  J.  I.  Blanton  for  appellant. 
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EDWARD  W.  MINES Frankfort,  Ky. 

Vol.  9.  eJUNE  1,  1888.  No.  23 


KENTUCKY  COURT  OF  APPEALS. 


DAWSON,  &o,  V.  DAWSON,  &c^ 

(Filed  October  5tt),  1SS7— Not  to  be  reported.) 

1.  Wrtiver  of  trujft— K.  and  wife  sold  a  tract  of  land  belonging  to  the  wlftf,. 
and  wlrh  the  prooeeds  paid  their  part  of  the  purchase  money  for  a  tract  of 
land  which  they  had  purchased  jointly  with  B.  R.  having  died,  his  widow 
sold  hep  interest  in  the  land  to  H.,  and  both  B.  and  the  widow  of  R.  having 
dipd,  the  heirs  of  B.  in  this  action  against  the  heirs  of  R.  are  claiming  the 
entire  proceeds  of  a  cerfcjiin  part  of  the  land  npon  the  ground  that  as  the  moner 
used  by  K.  and  wife  in  paying  for  their  half  of  tlie  land  was  derived  froiii 
the  sale  of  the  land  belonging  to  the  wife  a  trust  result4»d  in  her  favor 
which  enures  to  their  heueflt,  B.  having  purchast*d  her  interest  in  the  land. 
Held— That  as  both  B.  and  the  widow  of  R.  recognized  R.'s  inteivst  in 
various  ways,  the  heirs  of  B  have  now  no  right  to  ask  a  court  of  equity  in 
the  name  of  R.  's  widow,  and  to  the  detriment  of  her  heirs,  for  the  enforce- 
ment of  a  trust  which  she  never,  in  the  lifetime  of  her  husband  or  after- 
wards, asked  a  court  to  enforce,  and  which  must  be  regarded  as  having  been 
waived  by  her.  Therefore,  the  heirs  of  R.  are  entitled  to  Dne-fourih  of  the 
proceeds  of  the  land. 

2.  Res  judicata— In  an  aciion  in  the  United  States  Court  by  the  creditors 
of  B.  to  subject  the  land  in  lumrroversy  to  the  payment  of  their  debts  the 
heirs  of  R.,  now  appellees,  were  made  parties,  and  in  their  answer  s^t  up 
the  same  claim  as  they  have  done  here,  and  asked  that  the  judgment  which 
might  be  reudered  in  favor  of  tlie  plaintiffs  should  not  affect  their  rk?hts  in 
and  to  the  land  or  tlie  fund  derived  from  the  sale  of  it  under  judgiTent  in 
the  State  court  in  this  action,  then  pending.  The  court  rendered  judgment 
disiiissing  the  bill  of  the  creditors,  and  there  is  a  recit*il  in  the  same  judg- 
ment also  dismissing  the  cross  hill  of  the  appellees,  but  in  fact  there  was  no 
cross  bill,  nor  is^ue  pending  between  apf^ellant^-.  the  heirs  of  B.,  and  the  ap- 
pellees Held— That  as  the  judgment  of  the  United  States  Court  did  not 
raaoh  to  or  affect  the  questions  involved  in  this  action,  it  constituted  no  bar 
to  the  prosecution  of  the  claim  of  the  appellees. 

F.  W\  Darby  for  appell:ints. 

Geo.  W.  Duvall  for  appellees. 

Appeal  from  Hopkins  (■irciiit  Court. 

Opinion  of  the  court  by  Judge  Lewi.s. 
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In  1868  David  Mensor  executed  a  title  bond  in  whieii  he  cov- 
enanted to  convey  to  B.  N.  Dawson  and  R.  P.  Dawson  and  wife 
about  260  acres  of  land  for  the  price  of  $1,0(X),  one-half  of  which 
was,  by  an  arrangement  between  the  purchasers,  to  be  paid  by 
B.  N.,  and  the  other  lialf  bj'  R.  P.  Dawson  and  his  wife,  Re- 
becca, and  for  the  purpose  of  raising  the  money  to  pay  the  one- 
Iialf  a  small  tract  of  land  belonging  to  the  wife  was  sold  for  $6(X), 
but  from  the  notes  given  for  thg  purchase  money,  which  seem 
to  have  been  executed  to  the  husband,  only  $45<)  was  realized  and 
paid  to  Mensor.  The  other  $5()  does  not  appear  to  have  been  paid, 
nor  did  B.  N.  Dawson  ever  fully  pay  to  Mensor  the  other  half. 
*Soon  after  thr  purchase  R.  P.  Dawson  and  wife  removed  to  the 
land,  and  a  dwelling  house  was  erected  thereon  by  him  and  occu- 
pied lintil  his  death  in  1872.  B.  N.  Dawson  likewise  removed  to 
and  built  upon  the  land,  though  th»M-e  never  was  a  partition  of  it 
made.  It  appears  that  in  1870  a  railroad  was  built  over  the  land, 
and  a  depot  and  town  established  on  it,  and  there  were  various 
sales  of  parts  of  it  previous  to  the  deat^h  of  R.  P.  Dawson,  but 
what  proportion  of  the  proceeds  was  received  by  each  joint 
owner  does  not  clearly  appear,  nor  has  theKe  been  filed  by  either 
party  to  this  action  an  account  or  proof  made  of  accounts  between 
B.  S'.  and  Ri.  P.  Dawson  at  the  time  the  latter  died.  After  his 
death  it  scm'IUS  there  were  four  different  written  agreements  en- 
tered into  between  his  wife,  Rebecca,  and  his  brother,  B.  N. 
Dawson,  of  date  respectively  January  21,  1S7H.  April  28,  1873.  May 
80,  1871,  and  September  14,  1875,  and  as  they  serve  to  some  extent 
i-n  determining  tlie  main  issue  involved  in  tliis  action  it  is  proper 
to  refer  to  them.  By  the  first  it  is  agreed  to  autliorize  Mensor  to 
make  deed  to  thn  various  persons  who  had  previously  purchased 
lots  and  also  to  those  to  whom  B.  N.  Dawstin  might  sell  during 
that  year.  By  the  second  Rebecca  Dawson  agrees,  in  considera- 
tion of  the  amount  he  is  indebted  to  B.  N.  Dawson,  tliat  Mensor 
shall  convey  to  him  a  certain  boundary  of  the  land,  in  area  about 
288  acres,  and  which  is  the  principal  subject  of  controversy  in  this 
action,  it  being  stipulated  that  when  he  shall  have  received  from 
sale  of  lots  in  tliat  boundary  an  amount  sufllcient  for  one-half  of 
it  to  pay  him  amount  of  R.  P.  Dawson's  and  her  own  indebted- 
ness to  him,  he  will  then  divide  remainder  with  her  if  there  be 
such.  By  the  third  it  is  agreed  that  thev,  having  still  an  undi- 
vided interest  in  the  balance  of  the  land  not  already  d«  eded  to 
him  in  payment  of  the  indebtedness  of  R.  P.  Dawson  and  her- 
self, it  is  to  be  so  divided  as  to  pay  out  of  her  share  to  him  $325, 
her  additional  indebtedness  to  him.  awd  that  be  shall  have  of 
her  interest  in  the  land  enough  to  pay  him  what  she  may  there- 
after hiuMnne  indebted  to  him.  It  is  also  recited  therein  that  the 
amount  paid  by  him  to  Mensor  was  $0,").'),  and  by  R.*  P.  and  Re- 
becca Dawson  $450.  By  the  fourth  slie  acknowledges  the  pay- 
ment by  him  of  $8(>0  in  full  for  her  interest  in  the  land.  Such  in- 
terest is  stated  to  be  about  four-tenths  of  the  survey  not  already 
disposed  of,  and  soon  after  it  was  executed  she  gave  him  posses- 
sion of  the  land.  She  died  in  187B,  leaving  appellees,  her  chil- 
dren by  R.  P.  Dawson,  all  infants,  and  iii  1877  B.  N.  Dawson 
died,  leaving  appellants  his  children  and  heirs  at  law,  who  in  1882 
instituted  this  action  for  a  sale  of  the  2H  acres,  then  divided  into 
valuable  town  lots,  and  division  of  tlie  proceeds  of  such  sale 
amongst  themselves.  To  the  action  the  children  and  heirs  at  law 
of  R.  P.  Dawson  were  made  defendants,  and,  in  their  answer  set 
up  claim  in  right  of  their  father  to  one-fourth  of  the  proceeds  of 
the  sale,  and  judgment  having  been  rendered  in  their  favor  on 
that  issue  the  heirs  at  law  of  N.  B.  Dawson  appeal. 
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In  ftddition  to  one-fourth  of  the  proceeds  of  the  sale  of  lots 
^ithin  the  boundary  of  the  28  acres,  appellees  in  their  answer 
»lso  claim  their  proportion  of  proceeds  of  sale  of  other  parts  of 
the  Mensor  land  collected  by  B.  N.  Dawson  previous  to  his 
^eath,  amounting  to  about  $1,500,  which  they  ask  to  be  paid  out 
"Of  the  fund  arising  from  the  commissioner's  sale  of  lots,  but  that 
claim  was  properly  disallowed  by  the  lower  court,  it  being  cor- 
rectly assumed  that  the  evidence  tended  to  show  nearly  all  said 
sales  were  made  in  tlie  lifetime  of  R.  P.  Dawson,  and  the  pro- 
ceeds probably  applied  to  the  payment  of  his  indebtedness  to  B. 
N.  Dawson,  or  otherwise  accounted  for  to  him. 

The  first  ground  relied  on  for  reversal  which  we  will  notice  is 
that  the  parties  to  this  action  liave  already  litigated,  in  the  Dis- 
trict Court  of  the  United  States,  the  issues  now  presented,  and  the 
judgment  rendered  in  that  court  is  a  bar  to  any  recovery  by  ap- 
pellees in  ttie  lower  court. 

It  appears  that  in  1876.  by  proper  pleadings  in  the  United 
States  (jourt,  B.  N.  Dawson  was  adjudged  a  bankruj  t,  and  the 
28  acres  of  hind  was,  by  judgment  of  tliat  court,  set  apart  to  him 
*as  a  homesteads  but  after  bis  death,  and  after  the  commence- 
ment of  this  action,  his  creditors  instituted  suit  in  the  Federal 
Court  to  set  aside  the  order  allotting  to  him  the  homestead  and 
?*ubject  the  28  acres  of  land  to  the  payment  of  the  balance  of  their 
debts.  To  that  action  appellees  weie  made  parties,  and  in  their 
nnswer  set  up  the  same  claim  as  they  have  done  here,  and  asked 
that  the  judgment  which  might  be  rendered  in  favor  of  the  plain- 
tiffs should  not  affect  their  interests  and  rights  in  and  to  the  28 
acres  of  land  or  the  fund  derived  from  the  sale  of  it  under  judg- 
ment in  the  State  court  of  this  action,  and  those  under  the  juris- 
Kllction  of  that  court.  But  witliout  adjudicating  or  determining 
»ny  issues  between  appellants  and  appellees,  the  ITnited  States 
tUourt  rendered  judgment  dismissing  the  bill  of  the  creditors, 
and  there  is  a  recital  in  the  same  judgment  also  dismissing  the 
cross  bill  of  the  appellees,  but  in  fact  there  was  no  cross  bill  nor 
issue  pending  between  appellants  and  appellees,  and  the  only 
•effect  of  the  judgment  in  the  bankrupt  court  was  to  remit  the 
trial  of  such  issues  to  the  State  court,  where  this  action  was 
already  pending. 

We  think,  as  the  judgm.ent  of  the  United  States  Court  did  not 
reach  or  affect  the  questions  involved  in  this  action,  it  consti- 
tuted no  bar  to  the  prosecution  of  the  claim  of  th^  appellees. 

The  main  ground  relied  on  by  appellants  is  that,  as  the  money 
derived  from  the  sale  of  the  small  tract  of  land  belonging  to  Re- 
becca Dawson  was  used  in  the  purchase  of  the  250  acres  from 
Mensor,  a  trust  resulted  in  her  favor  which  enures  to  the  benefit 
•of  appellants,  heirs  at  law  of  B.  N.  Dawson,  who  purchased  her 
interest  in  the  land.  There  is  evidence  tending  to  show  that  the 
small  tract  mentioned  was,  at  the  time  it  was- given  to  Bebeoca 
Dawson  by  her  father,  unproductive,  and  the  improvements  put 
^pon  it  by  her  husband,  R.  P.  Dawson,  were  fully  as  valuable  as 
the4and.*  He  also  erected  the  dwelling  house  and  other  improve- 
ments upon  the  250  acres,  whereby  the  value  of  it  was  enhanced. 
Besides,  in  one  of  the  written  contracts  between  her  and  B.  N. 
Dawson,  executed  after  the  death  of  her  husband,  it  is  distinctly 
stated  that  the  J450  was  paid  to  Mensor  by  R.  P.  and  Rebecca 
Dawson.  It  seems  to  us,  from  the  evidence,  that  she  must  have 
t)een  aware  of  the  fact  that  by  the  terms  of  the  title  bond  given 
by  Mensor  she  and  her  husband  were  jointly  entitled  to  one-half 
the  land,  for  not  only  were  numerous  parcels  and  lots  of  the  Innd 
sold  by  R.  P.  Dawson   and   B.  N.  Dawson,  and   the  right  of  the 
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former  to  rtr  share  of  tlie  proceeds  exercised  and  recogtiizefl,  anc^ 
his  claim  to  a  joint  ownership  in  various  ways  asserted  without 
objection  by  her  or  by  B.  N.  Dawson,  but  the  title  bond  reniainecl 
in  her  possession  after  tlie  death  of  her  husl^and  and  was  ftle^ 
as  an  exhibit  in  this  action  by  appellees,  her  and  his  cWldren, 
but  this  is  not  an  assertion  of  an  equitable  right  to  tbe  land  for 
the  benefit,  but  by  appellants,  heirs  at  law  of  B.  N.  Dawrson, 
against  her  heirs  at  law.  Appellants  occupy  tbe  precise- attitude 
their  father,  B.  N.  Dawson,  would  occupy  if  hi;  were  alive,  and 
as  a  party  to  this  action  claiming  the  enforcement  in  his  favor 
of  the  alleged  trust.  Being  aware,  as  he  unquestionably  was,  of 
the  right  of  R.  P.  Dawson  !)y  the  terms  of  the  bond  to  an  undi- 
vided fourth  of  the  land,  having  recognized  his  right  in  various 
ways  before  his  death,  and  after  that  event,  by  contrat't  with  his 
widow,  acquired  considerable  quantity  of  the  land  in  payment  of- 
debts  whici)  lio  claimed  R.  P.  Dawson  owed  him,  and  having,  by 
a  s(»ries  of  negotiations  witli  Ijer,  tliat  «re  by  any  nit'ans  free 
from  the  taint  of  fraud  on  his  part,  eventually  aecjuired  the  lefi^al 
title  to  all  the  land  unsold  and  the  most  valuable  part  of  \t^  anel 
turned  her  out  of  x)<)ssession,  it  seems  to  us  his  beirs  at  law  have 
no  right  to  ask  a  court  of  equity,  in  the  name  of  Re!>eo<ni  Dawson^ 
and  to  the  detriment  of  her  heirs,  for  the  enforcement  of  a  trust 
which  she  nevcM*,  in  the  lifetime  of  her  husband,  or  afterwards,  ' 
asked  a  court  to  enforce,  and  must  be  rf'>XJirded  as  having  been 
waived  by  her.  We  think  the  heirs  at  law  are  entitled  to  one- 
fourth  the  fund  in  court  arising  from  the  sale  of  the  lots  into 
which  the  2SS  acres  was  divided. 

The  alleged  inch'btedness  of  the  estate  of  R.  P.  .Dawson  is  not 
shown  in  a  way  to  authorize  any  deduction  from  the  share  (►f  his 
heirs  to  thai  fund,  and  if  it  was  there  are  two  suiHcient  rojisons 
why  it  should  nor  l)e  done.  In  the  first  place,  as  before  stated 
in  the  contract  between  B.  N.  and  Rebecca  I3awson,  of  date  May 
:iO,  1S74,  after  the  death  of  her  liusbniid  it  was  a^riMHl  that  Ite  ac- 
cepteci  certain  parts  of  the  250  acres  in  full  satisfaction  of  what 
R.  P.  Dawson  owed  to  him,  though  tlie  amou'nt  is  not  stated,  nor 
in  fact  does  it  really  appear  that  lie  did  owe  him.  In  the  second: 
.  placH,  after  the  (hath  of  R.  P.  Dawson,  B.  X.  Dawson's  estate^ 
by  the  judgment  of  bankruptcy,  passes!  to  his  assignee. 

There  appears  to  be  'I'y^  acres  <»f  land  which  was  included  in 
the  sale;  V)y  the  C4)inmi?;sioner  as  part  of  tlie  2H8  acres  laid  off  into 
lots  and  sold  under  judgment  in  this  c  js(»,  and  it  is  contended* 
that  the  lower  court  improperly  adjiidg^Ml  to  a])pelle(\s  one-fonrth 
of  the  i)roceerls  of  tiie  sale  of  that  parcel.  It  seems  that  after^ 
the  deatli  of  B.  N.  Dawson  the  '1\  acres  was  appropriated  as 
vacant  land  and  patented  to  \V.  \V.  and  H.  E.  Prison,  who,  dur- 
ing the  pcnilrncy  of  this  action,  conveyed  to  appellants,  hat 
whether  that  trip' is  inside  the  bomlary  of'  the  250  acres  sold  hjr 
Mensor  or  inside  the  boundary  of  2S  acres  which  Rebecca  Daw- 
son attempted  to  sell  to  B.  N.  Dawson,  does  not  appear,  but  it 
seems  to  be  inside  the  limits  of  the  town  of  Dawson,  laid  off  anct 
claimed  by  R.  P.  and  l^.  N.  Dawson  as  part  of  their  purchase 
from  Meui^or,  and  was  in  their  possession  and  claimed  by  then^ 
under  their  purchase  from  Mensor  from  18t)8.  Moreover,  the  same 
strip  had  been  under  fence  and  cultivated  by  Mensor  many  years 
before  that  time. 

There  is  not  enough  in  the  record  apparent  to  us  to  anthorize  a 
reversal  of  the  judgment  of  the  lower  court  in  tj^at  rej«i)ect,  an^. 
it  is  affirmed. 
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:NEWP0RT  &  LICKING  TURNPIKE  ROAD  CO.  v.  FITZSIM- 

MONS,  &c. 

(Filed  March  8,  1888— Not  to  be  reported.) 

Actions  to  quint  title— Injunction— In  this  action  in  which  a  turnplk® 
'^onipAny,  bv  a  petition  in  form  quia  timet,  seekn  to  enjoin  the  owner  of  ad- 
joining land  from  encroaching  upon  its  rijfht  of  way,  the  exact  e:ctent  and 
location  of  the  plaintiff's  rijrht  of  way  as  well  as  its  extent  of  possession 
bainK  left  -In  doiibr  hy  the  conflicting  testimony,  the  petition  was  properly 
dismisstHl.  Where  hor.h  the  p  issession  and  ownership  are  Involved  in  doubt, 
%he  doniTt  should  h^  resolved  by  a  legal  investigation  and  not  by  a  resort  to 
nummary  equitable  Intervention. 

J.  C.  Wright  and  Geo.  Washington  for  appellant. 

Jno,  S.  Dnoker  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  l)y  Judge  Holt. 

The  road  of  the  appellant  and  the  land  of  the  appellees  adjoin. 
'The  former,  liy  a  petition  in  form  quia  timet,  sues  to  enjoin  the 
latter  from  encroaching  upon  its  right  of  way.  This  remedy  may 
be  resorted  to  in  case  of  repeated  trespass,  and  to  prevent  a  mul-y 
tiplieity  of  suits.  The  right,  howover,  must  be  clear  because 
the  remedy    is  summary.     (Roath  v.  Driscoll,  52  Am.  Dec,  852.) 

In  this  instance  the  company  claims  that  the  appellees  have 
'been  guilty  of  various  acts  of  trespass  upon  its  right  of  way,  as 
'by  extending  H  brick  yard  thereon,  laying  the  foundation  for  an 
icehonse  thereon  nnd  entering  upon  the  margin  of  it  for  various 
^kher  purposes.  I'pon  the  other  hand  the  appellees  assert  that 
as  the  land  upon  the  opposite  side  of,  and  immediately  next  to, 
the  Rpp'dlant's  road  is  not  suitable  for  it,  but  is  constantly  giv- 
ing wav  and  fallhig  into  the  river,  that,  therfeore,  the  company 
has  been  gradually  shifting  its  road  until  now  it  is  in  part,  at 
least,  out  of  its  true  situs,  and  to  this  extent  upon  their  land. 
The  controversy  is  therefore,  narrowed  to  a  strip  of  land  of  a  lew- 
feet  in  width  and  running  parallel  with  the  road. 

The  extent  of  the  right  of  way  of  the  company  is  not  shown  by 
-nny  writing.  Ind(»ed  it  appears  that  many  years  ago  it  entered 
upon  the  l-jud  bv  the  verbal  consent  of  the  then  owner,  and  con- 
■struoted  its  n>ad.  A  long  and  large  fill  was  necessary  at  that 
point,  and  there  is  evidence  tendinu:  to  show  that  wliere  this  had 
to  be  built  the  company  jippropriated,  for  the  purpose,  from 
fjighty  to  one  hundred  feet  m  width,  and  !)ut  sixty  i'eet  elsewhere, 
«nd  that  the  then  owner  verbally  gave  the  land  for  this  purpose, 
and  also  for  a  tollhouse.  The  exact  location  or  tlie  precise  quan- 
'tlty  of  the  land  thus  acquired  is,  however,  nor,  shown.  The  tes- 
timony is  quite  conflicting,  not  only  as  to  which  of  the  parties 
to  this  contest  has  the  possession  of  tiie  land  where  the  alleged 
acts  of  trespass  were  committed,  but  as  to  its  ownership.  Both 
tjaestions  are  in  doubt,  and  it  is  difficult,  from  this  record,  to  de- 
t>ernQine  to  our  own  satisfaction  the  relative  rights  of  the  parties. 
There  is  evidence  tending  to.sliow  tliat  the  company  at  one  time 
tried  to  induce  the  appellees  to  donate  to  it  the  disputed  land, 
^r  at  least  a  part  of  it,  and  failing  in  this,  that  it  then  sought  to 
purchase  it.  Also  that  some  of  its  officers,  shortly  after  the  ap- 
pellees purchased  their  land,  delivered  to  one  of  them  the  key  to 
t;he  frame  building,  whicli  then  stood  upon  the  disputed  land, 
^Bknd  which  had  been   ontre    used    as  a   toligate   house,  and  w^hich 
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the  appellees  subsequently,  and  without  objection  upon  the  part 
of  the  company,  removed  some  eight  or  ten  feet  further  baisk 
from  the  turnpike. 

Portions  of  the  fencing  which,  at  places,  once  existed  alon^ 
the  road  have  been  torn  away,  and  the  testimony  is  eonflicting^ 
whether  the  appellees,  in  making  their  various  improvements^ 
have  entered  within  the  line  where  they  formerly  stood  or  iiot« 
Other  portions  remain,  and  they  tend  to  show  that,  the  improve^ 
ments  along  those  portions  of  the  line  are  not  upon  the  appel- 
lant's right  of  way.  The  entire  testimony,  however,  fuiBlshes  a 
medley  of  contradictions.  It  leaves  the  question  of  both  owner- 
ship and  possession  in  the  fog,  and  as  the  bui^den  related  upon  th&> 
appellant  we  can  not,  under  these  circumstances,  say  that  tbe^ 
ehanc»ellor  erred  in  dismissing  its  petition.  Owing  to  the  con- 
fused condition  of  the  record,  if  it  were  clear  that  the 'company^ 
is  entitled  to  some  relief,  it  would  be  dilBcult  to  award  it  in  this. 
form  of  action. 

The  description  of  the  property  claimed  to  have  been  invaded 
is  left  in  suen  uncprtainty  as  to  render  it  almost,  if  not  entirely, 
impossible  to  authorize  any  decree  at  all  satisfactory  to  our 
minds  ^s  to  its  accuracy  and  justice. 

The  facts  in  dispute  should  have  been  submitted  to  an  investi- 
gation by  a  jury.  The  right  is  doubtful,  and  this  form  of  aotioi^ 
is  peculiarly  adapted  to  the  protection  of  acknowledged  or  cer- 
tain rights.  Where  both  the  possession  and  owmership  are  in- 
volved in  doubt  it  should  be  resolved  by  a  legal  investigation 
and  not  by  a  resort  to  summary  equitable  intervention.  , 

Judgment  affirmed. 

To  a  petition  for  a  rehearing  Judge  Holt  delivered  the  follow- 
ing response,  filed  Apirl  24,  1888: 

In  considering  the  petition  for  rehearing  we  have  read  the  brier 
for  appellant,  which  was  not  on  file  when  this  case  was  decided. 

Counsel  are  in  error  in  assuming  that  the  averments  of  the- 
amended  petition,  filed  October  28,  1885,  were  not  dented.  Waiv- 
ing the  question  whether  the  pleadings  theretofore  filed  by  the- 
appellees  had  not  in  substance  already  put  them  in  issue,  yet» 
by  an  order,  made  on  January  13,  1886,  they  were,  by  consent^ 
**'tra versed  of  record." 

This  order  certainly  related    to   the   amended   petition    filed  iito 
October,  because  the  appellees  pleaded  to  that  filed  on  April  18; 
1885. 

Upon  a  reconsideration  of  the  case  we  see  no  reason  for  not  ad- 
hering to  the  opinion  already  delivered. 

The  action  is  in  nature  to  quiet  title.  The  remedy  sought  is^ 
by  injunction,  and  summary.  The  party  seeking  such  relief  must 
show  a  clear  right. 

The  exact  extent  and  location  of  the  appellant's  right  of  way, 
as  well  as  its  extent  of  possession  when  this  action  was  insti- 
tuted, is  left  in  doubt  by  the  conflicting  testimony. 

Upon  this  record  tlhe  relative  rights  of  the  parties  to 
this  contention  are  in  doubt.  At  least  the  case  is  not  clear  foi^ 
the  appellant.  It  is  not,  therefore,  one  for  summary  equitable^ 
intervention. 

The  chancellor  passed  upon  the  evidence,  and  appears  to  have- 
been  of  this  opinion.  We  concur  in  his  view,  and  the  petition  ior^ 
a  rehearing  is  overruled.  ■  ' 
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WILLI4MS,  Ac.  V.  GLENI^'S  ADM'R. 
(Filed  March  8,  1888.) 

1.  Id  jadiolal  sales  of  real  estate  thera  is  uo  warranty  of  title,  and  after 
the  sale  ha-*  been  made  oomplet-e  by  oonfirmution  the  purchaser  can  not  re- 
sist the  payment  of  the  purchase  price  on  the  fcrouod  that  he  aoquired  00 
tlPle  UDleM  be  can  show  that  be  was  induced  tu  make  the  purchase  by  the 
misrepresentarioDs  of  thn  creditor  or  person  making  the -sale  as  to  the  oon-^ 
dinion  of  the  title,  and  that  he  did  nuc  dlhcovpr,  and  could  not  have  discov- 
ered with  ivasonable  diligence,  the  true  oondlDlon  of  the  title  until  after  the 
confirmation  of  the  siile.  '' 

8.  Where  the  purchaser  acquires  no  title  he  may  recover  of  the  debtor  what 
hn  has  paid  for  trie  innrt  upon  the  eronnd  that  he  has  paid  the  latter's  debt 
without  having  received  value  therefor. 

p.  W.  &  A.  T.  Boot  for  appellants. 

D.  A.  Glenn  and  A.  G.  Winston  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  an  action  pending  in  the  Campbell  Circuit  Court  by  John 
Glenn's  Adm'r  v.  George  B.  Hodge,  &c.,  the  court  decreed  a  sale 
of  the  land  in  controversy  as  the  property  of  George  B.  Hodge  to 
satisfy  a  mortgage  debt  thereon,  which  mortgage  was  executed 
by  George  B.  Hodge  to  the  appellee's  intestate.  At  the  master 
commissioner's  sale  of  said  land  the  appellant,  WillUims,  became 
the  purchaser.  Be  executed  honds  to  the  commissioner  for  the 
purchase  price  of  the  land,  payable  in  eight,  twelve  and  twenty- 
four  months  from  date,  with  the  appellant,  Johnson,  as  his 
surety  The  report  of  sale  was  confirmed  by  the  court  After  the 
confirmation  of  the  sale'and  the  maturity  of  the  first  and  second 
bonds  the  appellants  were  ruled  to  show  cause  why  they  siiould 
not  pay  these  two  bonds.  They  filed  separate  responses  to  the 
rule.  In  which  tney  alleged  that  at  the  time  of  the  sale  of  said 
land  George  B.  Hodge  had  no  title  whatever  to  said  land;  that, 
therefore,  there  was  no  consideratloji  for  said  bonds.  Th^*  circuit 
court,  notwithstanding  tliese  responses,  made  the  rule  absolille, 
from  which  they  have  appealed  to  this  court. 

This  court,  in  the  case  of  the  Farmers  Bank  v.  Peter,  13  Bush, 
591,  held  that  after  the  conflrmaton  of  the  decretal  sale  of  a 
peace  o(  real  estate  to  satisfy  a  mortgage  debt  in  favor  of  the 
Farmers  Bank,  Peter,  the  purchaser  of  the  real  estate,  was  not 
entitled  to  an  abatement  of  the  purchase  price  of  the  real  estate 
on  account  of  a  prior  and  superior  lien  thereon  for  taxes  due  the  • 
9*ate  and  city  of  Hepderson,  this  court  holding  in  that  case  that 
after  the  confirmation  of  a  decretal  sale  tlie  doctrine  of  caveat 
emptor  applied  in  all  its  rigor,  and  that  the  purchaser  could  not 
resist  the* payment  of  the  purchase  price  on  account  of  any  defect 
in  the  title  of  the  property,  but  it  is  contended  that  the  Peter 
case  is  distinguishable  from  this  case  in  this:  That  in  that  case 
Peter  got  a  clear  title  to  the  land  except  that  it  was  encumbered 
by  a  prior  lien  for  taxes;  that  he  in  fact  got  something,  which 
fact  was  sufficient  to  uphold  the  consideration,  but  in  this  case  the 
appellant,  Williams,  got  no  title  whatever,  therefore,  there  wa» 
a  total  failure  of  consideration  for  the  bonds.  But  the  court,  in 
the  Peter  case,  announced  t:he  broad  doctrine  that  in  iudfcial 
Bales  of  real  estate  there  is  no  warranty  of  tilte;  that  while  the 
chancellor  will  not  compel  his  vendee  to  pay  for  the  land  piir- 
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chased  at  his  sale,  if  the  purchaser  makes  known,  before  the  sale 
is  made  complete  by  confirmation,  that  he  acquires  no  title,  yet 
after  confirmation  the  purchaser  will  not  be  permitted  to  avoid 
the  payment  of  the  purchase  price  upon  the  ground  that  he  ac- 
quired no  title  to  the  land.  The  doctrine  thus  announced  is  In 
harmony  with  the  current  of  authorities  and  accords  with  reason. 

Rorer  on  Judiv.ial  Sales,  section  174,  2d  edition,  says:  **Tbe 
rule  is,  as  to  all  judicial  sales,  except  as  regards  fraud,  that  the 
maxim  caveat  emptor  applies.  Let  the  buyer  beware.  There  is 
no  warranty  of  title  or  quality.  They  are  sales  by  the  court,  and 
there  is  no  one  to  go  back  on  if  the  buyer  takes  nothing,  but, 
although  sales,  whether  judicial  or  on  execution,  are  made  sub- 
ject to  the  doctrine  of  caveat  emptor,  yet  if  misrepresentations 
be  made  by  the  person  selling  and  be  relied  on  by  the  buyer,  to 
the  injury  of  the  latter,  the  sale  will  be  set  aside."  The  rule  an- 
nounced in  Rorer  is  sustained  by  the  current  of  authorities,  and 
was  clearly  recognized  as  correct  by  this  court  in  the  Peter  case,  so 
it  may  be  regarcled  as  a  settled  rule  of  law  that  after  a  judicial 
s»le  of  real  estate  has  been  made  complete  by  a  confirm atioi>  of 
the  sale  the  purchaser  can  not  successfully  resist  the  payment  of 
the  purchase  price  on  the  ground  that  he  acquired  no  title  to  the 
property,  unless  he  can  show  that  he  was  induced  to  make  the 
purchase  by  the  misrepresentations  of  the  creditor  or  person 
making  the  sale  as  to  the  condition  of  the  title,  and  that  he  did 
not  discover,  and  could  not  have  discovered  with  reasonable  dil- 
igence, the  true  condition  of  the  title  until  after  the  confirmation 
of  the  sale.  The  appellants  did  not  allege  either  of  the  latter 
facts.  They,  tliereifore,  can  not  succ(\ssiully  resist  the  payment 
of  their  bonds. 

If  it  be  true  that  Georgo  B.  Hodge  had  no  title  to  said  land  he 
or  his  estate  will  bo  lial)le  to  the  appellants  for  the  sum  that  they 
may  pay  on  these  bonds  upon  the  ground  that  they  have  been 
compelled  to  pay  his  debt  without  havingneceived  value  therefor. 

The  judgment  of  the  lower  court  is  affirmed. 


JONErf,  &c  V.  JONPS,  &c 
(Filed  March  8,  1888.) 

!•  Breach  of  warranty  of  title— To  enable  a  vendee  to  recover  for  the  brench 
■of  a  general  warranty  of  tUlo  to  Jand  be  must  allefre  and  prove  that  be  has 
^been  evicted  hy  one  havinjr  the  lawful  title,  or  a  title  paramount  to  that  de- 
rived from  bis  vendor,  unless  he  gave  notice  to  his  vendor  of  his  adverse 
<;laini  and  called  upon  him  to  defend- the  title.  It  is  not  Bufficient  to  alle^ 
merely  that  the  plaintiff  has  been  evicted  and  that  the  title  conveyed  to 
liiui  has  failed. 

2.  Same— It  is  no  defense  to  such  an  action  that  the  plain bifi  knew  the 
title  was  defective  when  he  purchased. 

Henry  L.  Stone  and  J.  S.  Hurt  for  appellants. 

W.  H.  Holt  and  V.  B.  Young  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryoj. 

This  is  an  action  involving  an  alleged  breach  of  warranty  by 
the  ancestor  of   the   appellants   in    the   sale  and  conveyance  of  a 
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tract,  of  land  in  the  county  of  Bath  to  the  appellees.  The  case 
was  heard  on  the  equity  side  of  the  docket  and  a  judgment  ren- 
dered against  the  appellants,  to  be  levied  on  assotw  descended, 
«nd  from  which  they  prosecute-  the  appeal.  There  was  a  cove- 
nant of  general  warranty  contained  in  the  deed,  for  the  breach 
•of  which  the  action  was  instituted.  The  appellants  filed  a  gen- 
eral demurrer  to  the  petition  that  was  overruled,  and  this  is  the 
fact  now  complained  of.  It  is  alleged  by  the  appellee,  after  recit- 
ing the  deed  or  the  covenant,  that  'Tyding's  heirs,  by  an  action 
in  the  Batli  Circuit  Court,  recovered  a  judgment  against  the 
plaintiff  for  seven-ninths  of  the  land  conveyed  by  the  deed,  and 
by  reason  ther^^of  the  covenant  of  warranty  had  been  broken  to 
the  extent  of  seven-ninths  of  said  tract,  and  the  plaintiffs  ousted 
of  possession  under  the  judgment  on  the  —  day  of ,  there- 
fore, he  sues  for  the  recovery  of  $6,826,  with  interest,  the  title  to 
«aid  land  so  conveyed  to  him  having  failed  to  that  extent. 

The  ohjection  urged  to  »he  petition  is  that  the  plaintiff  fails  to 
allege  that  the  recovery  was  by  a  paramount  title  or  by  one  I)av- 
ing  the  lawful  title,  while  the  appellee  maintains  that  the  state- 
ment that  the  title  of  his  vendor  failed  to  the  extent  of  seven- 
ninths  of  the  land  is  equivalent  to  saying  that  the  party  evicting 
liim  had  the  superior  title.  The  want  of  title  in  thevendor  of 
the  appellee  is  no  evidence  of  title  in  the  purty  evicting  him. 
This  title  nmy  have  been  defective,  and  still  the  title  of  the 
party  suing  him  equally  so.  or  the  party  evicting  may  have  en- 
tered under  the  appellee,  or  tlie  latter  permitted  a  recovery  when 
he  could  have  defeated  the  claimant.  We  understand  the  rule  to 
be  that  where  thero  i:;  a  breach  of  the  warranty  x)f  title  the  ven- 
dee, to  recover  of  his  vendor,  must  allege  and  provp  that  the 
eviction  was  l)y  one  having  the  lawful  title  or  a  title  paramount 
to  that  derived  by  tlie  vendee  from  his  vendor.  This  is  indispen- 
sable to  a  recovery  for  the  broach  unless  the  vendee  h^s  given 
imtice  to  his  vendor  of  tlie  adversary  claim  and  the  pendency  of 
the  action,  calling  upon  him  to  defend  the  title  as  he  has  agreed 
to  do.  When  such  a  notice  is  given  and  averred  it  dispenses  with 
tlie  further  averment  of  a  recovery  by  a  better  title.  An  allega- 
tion of  a  defective  title  in  the  vendor.  wi,Mi  liis  vendee  in  posses- 
sion, or  the  want  of  title  to  the  land  will  not  authorize  the  vendee 
to  sue  until  he  is  evicted  by  a  paramount  title.  What  is  neces- 
sary to  be  alleged  is  required  to  be  proven,  and  the  court  will  not 
imply  a  better  title  in  the  party  recovering  than  that  of  the  one 
in  the  possession  upon  the  naked  statem?nt  that  th3  hitter's  title 
failed  or  that  of  his  vendor.  This  doctrine  is  elemetary.  In 
Booker  v.  Meriwether,  4  Lifctell,  218,  this  court,  in  discussing 
the  evidence  necessary  to  recover  on  a  breach  of  covenant  as  to 
title,  held  that  the  evidence  was  insufllcient.  and  to  entitle  Mer- 
iwether to  recover  he  must  show  that  he  lo:?t  his  land  by  a  para- 
mount title.  In  the  case  of  Patten  v.  Kennedy,  1  A.  K-  Mar- 
shall, 889,  the  covenant  of  warranty  was  apainst  all  persons 
claiming  under  the  title  of  Andrew  Monroe,  and  the  breach  x^ra 
an  eviction  under  an  ejectment  by  one  claiming  title  under  An- 
drew Monroe.  In  this  case  it  was  held  that  the  averment  as  to 
the  breach  was  suttlcient,  it  being  a  special  or  p.articnlar  cove- 
nant against  the  acts  of  those  nan\ed,  an  averment  that  the  evic- 
tion was  had  by  one  claiming  unaer  Monroe  was  sullicient,  but 
where  an  action  is  brought  on  a  general  covenant  of  warranty  it 
is  necessary  to  allege  that  the  eviction  was  under  an  adverse 
paramount  title,  or  that  tiie  eviction  was  a  lawful  one.  Whether 
the  eviction  was  by  a  superior  title  is  a  question  for  the  jury, 
and  the  fact  of  the  eviction  uftder  a  judgment  does  not  settle  the 
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vendee's  right  to  recover  from  his  vendor.  In  Stephens  v.  Pattie^ 
3  Bibb.  117,  it  was  Held  that  in  an  action  on  such  a  covenant 
**the  declaration  should  contain  an  averment  that  the  person 
evicting  had  lawful  title  at  or  before  the  grant  to  the  plaintiff, 
and  the  failure  to  nialce  such  averment  is  error  after  verdict.'* 
To  show  clearly  the  breach  assigned  comes  within  the  covenant 
**the  declaration  should  contain  an  averment  that  the  person 
evicting  had  lawful  title  at  the  date  of  the  grant  to  the  plaintiff, 
or  some  other  averment  from  which  it  would  be  evident  the 
claim  und^r  which  the  eviction  was  had  is  adverse  and  superior 
to  that  granted  the  plaintiff.*'  The  fact  of  the  recovery  and  that 
the  title  of  the  vendor  failed  is  not  equivalent  to  saying  that  the- 
evictor's  title  was  adverse  and  superior  to  the  title  of  the  plain- 
tiff. If  so,  the  averment  of  the  recovery  is  suflicifuf.  for  that 
implies,  in  one  aspect  of  the  case  at  least  that  the  tri  il  court 
thought  thR  title  of  the  adverse  claimant  win  -superior  to  tlm  title 
of  the  one  in  possession.  In  Fowler  v.  Chiles,  4  .T.  J.  Marshall, 
50i,  it  is  Slid  **that  a  legal  eviction  is  indispensable  to  the  exist- 
ence of  a  good  cause  of  action  on  the  coVenant.  If  the  defendant 
in  error  h'ld  be^n  in  possession  of  the  land  he  could  not  maintain 
this  action  until  he  had  been  evicted  by  th(»  judgment  of  a  com- 
petent court  founded  on  title  piramount  to  that  of  the  plaintiff 
in  error."  We  think  it  manifest,  therefore,  that  a  recovery  of 
the  vendee  or  a  statement  that  his.title  failed  in  an  action  against 
him  bv  another  for  the  land  is  not  equivalent  to  an  averment 
that  th3  claim  was  adverse,  and  the  title  of  the  party  recovering 
superior  to  that  of  the  plaintiff. 

The  answer  is  as  defective  a-'  the  petition,  save  the  pleader 
studiously  avoids  alleging  that  the  title  of  the  ancestor  wa» 
superior  to  tliat  of  th(4  party  recovering  from  the  plaintiff.  It 
avers  that  the  title  of  thoir  ancestors  was  defective,  and  sa 
known  by  the  appellee  when  he  purchased.  This  is  no  defense 
to  the  action,  but  the  petition  being  defective  no  recovery  cai> 
be  had.  • 

As  this  case  must  go  back,  it  is  proper  to  suggest  that  the  judg- 
ment is  to  be  mide  of  assets  descended,  and.  therefore,  the  value 
of  the  land  received  by  each  child  is  not  involved,  nor  can  It 
aff.3ct  the  question  of  contribution  between  them.  The  attention 
of  the  court  is  als.)  c  lUed  to  the  cros=;  complaint  of  the  appellees 
made  in  this  court,  in  which  it  is  claimed  that  he  ba*?  been  made 
to  account  twice  for  his  proportion  of  the  recovery.  His  part  be- 
ing deducted  first  from  the  amount  he  was  entitled  to  recover, 
and  th.ni  his  intorost  in  the  land  own^d  jointly  with  the  other» 
sold  to  satisfy  his  own  cluim.  If  this  be  so  it  is  error.  We  per- 
ceive no  error  in  the  judgment  as  to  the  claims  of  the  heirs  by 
reason  of  the  alleged  indebtedness  to  their  common  ancestor,  no^ 
is  there  anything  in  the  record  upon  the  Question  of  mental  in^ 
capacity  that  would  defeat  the  recovery.  The  judgment,  however, » 
being  reversed,  because  no  cause  of  action  is  stated,  leaves  those 
questions  open,  and  the  suggestions  are  only  made  to  prevent 
further  litlg'itinn  in  the  absence  of  additional  testimony. 

The  judn:ment  is  reversed  and  cause  remanded,  with  leave  ta 
the  plaintiff  to  amend  his  petition  on  the  return  of  the  cause,  aiM^ 
for  furthnr  proceedings  consistent  with  this  opinion. 

Judg.»  H.)lt  not  sittin.?. 
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SILVERS  V.  EDWARDS. 
(Filed  March  8,  1888— Not  to  be  reported.) 

1.  AttaohmeDt  lien— The  issual  of  ad  attaobment  created  a  HeD  upon  the- 
debtor's  land  which  was  not  defeated  by  a  oonveyanoe  by  the  debtor  to- 
another  whioh  was  not  delivered  until  after  the  attachment  was  issued.    ' 

2.  Satrie— Where  an  attachment  was  levied  upon  a  tract  of  land  which  the^ 
debtor  had  conveyed  to  another,  and  also  upon  land  which  he  had  not  con- 
veyed, the  last-mentioned  tract  should  have  been  first  subjected  and  a  sale- 
of  the  other  directed  only  in  the  event  it  was  necessary  to  satisfy  the  plain- 
tiff's debt. 

O.  H.  Waddle  for  appellant. 

W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Lewis. 

The  evidence  is  conflicting  as  to  the  time  the  two  deeds  were* 
delivered  to  and  accepted  by  appellant,  and  as  there  is  evidence^ 
showing,  they  were  not  delivered  until  after  the  attachment  was 
issued  in  favor  of  appellee,  at  which  time  a  lien  on  the  land  was 
created,  we  are  not  inclined  to  say  the  chancellor  erred  in  so  find- 
ing, especially  as  appellant  admits  the  deeds  were  executed  with- 
out bis  presence  or  knowledge,  and  in  the  absence  of  any  pre- 
vious agreement  betw^een  him  and  his  debtor  they  would  he- 
executed. 

But  in  addition  to  the  tracts  of  seventy-one  acres  and  fifty 
acres,  which  the  common  debtor  attempted  to  convey  to  appel- 
lant, the  attachment  was  levied  on  a  tract  of  two  hundred  acres^ 
or  upon  the  interest  of  the  debtor  therein,  which  was  not  in- 
cluded in  the  deed  to  appellant.  We  think  the  court  erred  in  dis- 
missing appellant's  petition  to  be  made  a  party  and  direetinp:  the 
two  tracts  conveyed  to  appellant  first  sold.  The  last-mentioned 
one,  about  w^hich  there  was  no  controversy,  should  have  teen 
first  subjected,  and  the  sale  of  the  other  two  directed  only  in. 
case  it  failed  to  bring  enough  to  satisfy  the  debt  of  appellee. 

For  that  error  the  judgment  is  reversed  and  cause  remanded, 
for  further  proceedings  consistent  with  this  opinion. 


KOENIG,  &c.  V.  KRAFT.  A^. 

(Filed  March  10,  1888.) 

Construction  of  devisp— While  devises  and  conveyances  by  a  husband  to  his; 
wffe  and  their  children  under  the  ordinary  rule  crf»ate  a 'joint  tt^nnncy,  yet 
the  ooni'ts,  tn  the  cons  cruet  ion  of  such  devises  or  onnypyanoes.  are  always. 
infSlined  to  construe  them  as  creating  an  estate  for  life  in  the  wife,  inmnin- 
dot  to  thf"  children,  and  where  there  is  any  langnajre  used  in  the  instrument 
from  whi6h  such  an  intention  can  be  inferred,  the  chancellor  will  decline  to- 
foHow  the'ordinary  rule  making;  the  wife  and  children  joint  tenants. 
'  A  testator  devised  all  his  estate  to  his  wife  and  her  only  child's  so^e  use- 
and  bbrieflt.  and  prave  bis  wife  full  power  to  sell  certain  real  estate,  l»ut  no. 
otber.  In  this  contest  between  the  testator's  chUd  named  in  the  will  end 
tthe  tJhlldi^n  of  his  wife  by  a  second  hnslwnd,  H6ld— ThAt  the  Wife  tobk  a 
life  efetate,  wfrh  full  power  to  use,  for  the  benefit  of  hertelf  and  i^hild,  that^ 
part  of  the  estate  which  it  was  provided  she  could,  sell,  remainder  in  tee  to^ 
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the  child.  Therefore,  upon  the  death  of  the  mother,  her  child  by  the  testa- 
tor took  the  whole  eRtate  UDdisposed  of,  and  no  part  of  it  descended  to  her 
-ohildren  by  the  second  husband. 

Frank  Hagan  and  rhas.  G.  Hulsewede  for  appellants. 

M.  A  D.  A.  Sachs  and  J.  G.  Sacjhs  for  appellees. 

Appeal  from  Louisville  Chancery  Court.    ' 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  case  is  here  for  tlie  construction  of  the  will  of  Win.  H. 
Kraft,  deceased.  He  died  in  January,  1866.  leaving  his  widow 
surviving  him  and  an  infant  daughter,  P3mma.  who,  at  his  death, 
was  four  years  of  age.  His  widow  subsequently  married  and  had 
•children  by  her  second  husband,  and  is  now  dead.  This,contro- 
versy  is  between  the  child  of  the  devisor  and  the  children  of  the 
same  mother  by  her  second  husband.  It  is  claimed  by  tlie  ap- 
pellees, tlie  children  by  the  second  marriage,  that  their  mother, 
under  the  will  of  her  first  husband,  acquired  a  joint  interest  with 
the  appellant.  Mrs.  Koenig,  her  only  child  by  the  first  marriage, 
in  the  estate  devised,  and  that  at  the  mother's  death,  she  own- 
ing a  half  interest,  it  descended  from  her  to  all  three  of  the  chil- 
dren. 

In  a  controversy  between  these  same  i)arties,  in  which  the 
present  appellant  sought  to  cancf^l  a  deed  made  by  her  to  her 
half  brother  and  sister  of  an  *'qual  interest  in  some  real  estate 
lievised  to  her  by  her  father  under  a  misapprehension  of  her 
rights,  this  courtheld  that  the  devise  to  the  daughter  was  in  fee, 
subject  to  a  life  estate  in  the  mother,  and  the  conveyance  to  her 
half  l)rother  and  sistqr  upon  the  facts  of  that  record  should  be 
set  aside.  In  the  present  c*ise  the  chancellor,  being  asked  to 
construe  the  will,  held  that  the  mother  owned  an  interest  equal 
to  that  of  the  child  by  her  first  husband,  and.  therefore,  the 
chMdren  by  the  secoml  husband  inherited  a  part  of  tlie  estate 
from  the  mother,  ignoring  the  construction  placed  on  the  will  by 
this  court  for  the  reason,  as  suggested  by  counsel,  that  it  was  not 
necessary  to  the  decision  of  (lie  question  in  the  case  heretofore 
in  til  is  court,  that  the  interest  of  the  appellant,  or  that  of  her 
mother  in  her  father's  estate,  should  be  determined. 

It  is  plain  that  the  extent  of  the  interest  of  tlie  moth^j  and 
child  in  the  estate  under  the  will  had  an  important  bearing  in 
determining  the  question  raised  in  the  former  litigation,  and  as 
the  question  is  again  presented  we  find  it  necessary  to  differ  from 
the  chancellor  as  to  its  construction.  The  language  of  the  tes- 
tator's will  is  as  follows:  **I  give  and  bequeath  to  my  beloved 
wife,  Elizabeth  Kraft,  all  my  real,  personal  and  mixed  estate  of 
wliich  1  may  be  possessed  at  the  time  of  my  demise  for  her  and 
her  child,  Emma  Kraft's,  sole  us(»  alul  benefit,  and  give  my  be- 
loved wife  full  power  and  authority  to  sell  my  real  estate  what 
I  now  hold  on  Walnut,  nearClny  street,  but  no  other,  and  I  ap- 
point my  beloved  wife,  Eli/abt't!  ,  ii^  .xeiulrix  of  this,  my  a>t  will 
and  testament,  without  security."  Under*  this  devise,  if  the 
widow  takes  an  equal  interest  in  tee  with  tlie  infant  child  of  the 
testator,  that  interest  extends  to  the  entire  estate,  as,  by  the 
clause  of  the  will  quoted,  he  gives  to  his  wife  all  of  his  estate, 
real,  personal  and  mixed,  and  if  this '  Ian Q:iiaG:c  is  not  restricted 
in  its  meaning  by  the  use  of  the  words  in  the  same  clause  evi- 
dencing a  contrary  intention  on  tho  n  irt  of  the  testator,  then  the 
wife  takes  jointly' with  the  cliild.  The  estate  is.  devised  to  the 
Avife,  however,  for  a  particular  purpose.  i\v\l  is,  "for  her  and  her 
<»hild's,  Emma's,  sole  use  and   beiuflt, "  aiul   the  right  of  alien- 
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ation  withheld  from   his  wife  of  all  liis  real  estate   but  that  he 
holds  on  Walnut,  near  Clay  street. 

The  limitation  of  the  power  of  the  wife  as  to  the  disposition  of 
the  realty  is  inconsistent  with  a  grant  of  the  fee,  and  evidences 
a  plain  intent  on  the  part  of  the  devisor  to  place  this  property 
under  the  control  of  his  wife  in  trust  for  her  and  the  child's  sole 
use  and  benefit,  and  in  the  use  of  the  property  you  may  sell  cer- 
tain realty,  but  no  other,  the  testator  evidently  contemplating 
that  a  necessity  might  exist  for  the  sale  of  this  realty,  that  it 
might  be  used,  or  Its  proceeds,  more  beneficially  by  the  objects 
of  his  bounty.  Besides,  I  desire  this  estate  for  the  sole  use  and 
benefit  of  my  wife  and  child,  not  for  the  benefit  of  her  second 
husband  or  those  who  had  no  claims  on  Iiis  bounty,  and  to  en- 
able them  to  enjoy  it  the  devisor  placed  no  limitation  on  its  use 
for  the  benefit  of  his  wife  and  child,  and  vested  in  the  widow 
the  power  to  sell  a  part  of  the  realty  for  that  purpose.  The  child 
was  then  only  four  years  of  age,-  and  th«  testator  no  doubt 
thought  that. his  wife,  in  raising  and  educating  it,  as  well  as  pro- 
viding for  her  own  comfort,  would  require  the  use  of  all  his 
estate  sa^  e  the  realty  that  he  expressly  said  should  not  be  sold. 
The  use  of  the  property  thus  devised  was  not  confined  to  the 
mere  income,  bu*-  the  whole  of  it  might  be  dljfi:)osed  of  by  the 
wife  for  that  purpose.  The  (luestion  is,  what  becomes  of*  that 
portion  of  tlie  estate  unsold  or  undisposed  of?  Suppose  the  wife 
ha  1  sold  more  of  the  realty,  then  is  it  not  manifest  that,  the 
mother  being  dead,  the  child  would  take  the  absolute  estate,  not 
from  the  mother,  but  from  the  father?  The  mother's  right  to  the 
use  and  enjoj  ment  having  terminated,  the  whole  passcnl  to  the 
child.  It  was  in  fact  a  life  estate  in  the  widow  for  the  use  and 
benefit  of  herself  and  child,  remainder  in  fee  to  the  child  at  its 
mother's  death.  She  wa-«  then  the  sole  beneficiary,  and  fhe  re- 
striction over  the  power  of  alienation  shows  a  manifest  purpose 
to  place  the  estate  in  trust,  to  be  held  by  the  wife  as  long  as  she 
could  enjoy  it  in  cojnnction  with  the  child,  but  no  longer.  In 
construing' the  meaning  of  a  conveyance  in  the  case  of  Davis  v. 
Hardin,  W)  Ky.,  (i72,  tiiis  court  said:  "When  a  husband  makes  a 
conveyance  to  his  wife  and  their  children,  there  is  less  reason  to 
suppose  that  he  intended .  they  should  take  as  joint  tenants, 
whereby  his  bounty  may,  by  the  death  of  the  wife,  pass  into  the 
hands  of  a  stranger."  In  thai  case  the  conveyance  was  to 
^'Thompson  in  trust  for  the  said  Mary  K.  Jones  and  Wm.  1*.  Jones 
and  any  other  child  she  may  have,"  this  court  held  that  the  wife 
took  a  life  estate.  Here  the  devise  is  to  the  %Yife  to  be  held  in 
trust  for  her  and  the  child  s  sole  iis^  and  benefit,  with  tlie  power 
of  alienation  taken  from  the  wife  of  his  realty  exe(^])t  certain 
portions  designated  by  the  will.  Did  the  testator  contemplate 
the  execution  of  a  will  by  which  the  use  and  profits  of  his  estatn 
or  the  proceeds  of  its  sale  shall  pass  to  the  second  husband  of 
the  wife  on  the  marriage  or  at  her  deatli,  or  was  he  attempting 
to  secure  the  estate  for  the  child  by  placing  it  in  trust  to  be  held 
by  the  mother  for  the  sole  use  and  ben(»fit  of  both  so  long  as  th«» 
mother  lived?  The  latter  construction  should  be  given  the  in- 
strument, and  any  other  defeats  the  intention  of  the  testator.  In 
Foster  v.  Shreve,  6  Bush,  519,  deed  to  the  mother,  conveying  to 
her  and  her  heirs  forever,  was  held  to  vest  in  the  mother  an 
estate  for  life  only.  In  ('rocketl  v.  ('rockett,  2  Phill.,  558,  the 
testator  directed  that  "all  T)f  his  property  should  be  at  the  dis- 
posal of  his  wife  for  herself  and  children.''  It  w^as  held  that  the 
wife  was  either  a  trustee  of  the  fund  with  a  large  discretion  as. 
to  its  application,  or  the  trust  was  subject  to  her  life  estate.  In 
French  v.  French,  11  Sim.,  25(>,  the   testator  gave  certain  moneys 
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in  trust  for  hia  daughter  **for  the  use  of  herself  and  children.'* 
It  was  held  to  be  a  life  interest  in  the  wife,  remainder  to  the 
■children.  In  re  Harris,  7  Exchq.,  844,  the  will  read:  **I  give 
and  bequeath  all  iny  property,  of  whatever  description,  to  my 
wife  for  the  maintenance  of  herself  and  children  (naming  them), 
and  I  constitute  my  said  wife  sole  executrix/'  This  was  held  to 
constitute  a  life  estate  in  the  wife.  While  gifts  and  conveyances 
to  a  wife  and  her  children  under  the  ordinary  rule  would  create  a 
joint  tenancy,  tlie  courts,  in  the  construction  of  such  instruments 
executed  hy'the  husband  to  the  wife  and  children,  are  always 
inclined  to'construe  the  instrument  as  an  estate  for  life  in  the 
wife,  remainder  to  the  children,  and  where  there  is  any  language 
used  in  the  instrument  from  which  an  inference  of  such  an  inten- 
tion appears,  the  chancellor  will  decline  to  follow  the  ordinary 
rule  making  them  joint  tenants.  In  the  pesent  case  a  trust  was 
created  by  the  testa.tor  with  enlarged  powers  of  disposition  on 
the  part  of  the  wifis  who  was  the  trustee.  She  could  use  not 
only  the  income  but  the  principal  for  the  use  and  benefits  of  her- 
self and  child,  except  certain  real  estate  that  she  was  prohibited 
from  selling.  After  placing  the  estate  under  the  control  of  his 
wife,  the  testate*  specifies  what  real  estate  the  wife  might  sell, 
and  confers  upon  her  the  express  power  to  do  so,  and  then  pro- 
cee(is  to  say  that  she  shall  sell  no  other,  showing  a  plain  purpose 
to  lin)it  the  estate  of  tlie  wife,  and  a  direction  as  to  its  control 
iind  disposition  after  his  death  for  the  uses  to  which  it  was  to  be 
applied. 

The  judgment  below  is  reversed   and   cause  remanded   for  pro- 
:»eedings  consistent  witli  this  opinion. 


STEMBRIDCiE  v.  STEMBRIDGE'S  ADM'R,  &c. 

(Filed  March  10,  1888.) 

1.  Vendor  and  vendee— Where  A  Rjzrees  to  convey  land  to  B  "upon  condi- 
tion that  P  exercises  his  option  to  do  a  certain  thing  ar.  a  npecifled  time,  but 
the  contraot  imposes  no  obligation  upon  B  to  do  the  thing  specified,  no  Ini- 
medintR  interest  in  the  land  passes  to  B. 

2.  Time  is  of  the  essence  of  such  a  contract,  and  unless  B  complies  with 
its  terms  he  can  not  demand  its  enforcement. 

A  agreed  to  convey  to  B  a  certain  inter«»8t  in  a  tract  of  land,  covered  by  a 
mortgage,  if  B  wou'ld  pay  a  certain  amount  on  the  mortgage  debt  when  It 
became  due.  Although  B  failed  to  pay  any  part  of  the  mortgage  debt,  either 
at  or  after  its  maturity,  his  administrator  st>eks  by  this  action  to  have  the 
agreement  treatetl  as  investing  B  with  an  equitable  Interest  in  the  land, 
and  to  enforce  a  Fpeciflc  performance  of  the  contract.  Held — That  the  failure 
of  B  to  pav  the  amount  specified  at  the  time  fixed  for  its  payment  aroouDted 
to  a  decision  upon  his  part  not  to  purchase  the  land  upon  the  terms  pro- 
posed, and  deprived  him  of  any  right  to  enforce  the  contract. 

Wm.  Lindsay  and  O,  W.  Jolly  for  appoUant. 

W.  Ij.  Burton  for  appellee?r. 

Appeal  from  Daviess  CMrcuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  February,  1879,  A.  H.  Stembridge  conveyed  to  his  wife,  the 
appellant,  a  tract  of  land  containing  one  hundred  and  twelve 
4icres.     The  consideration  for  this  conveyance  was  the  undertake 
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ing  by  the  appellant  to  pay  to Kinehart,  A.  S.  Stembridge's 

vendor,  a  balance  of  $1,500,  with  two  years'  interest  thereon,  due 
t)n  this  land  by  A.  S.  Stembridge  to  said  Rinehart,  and  to  sur- 
render a  claim  of  $600,  loaned  i^y  the  appellant  to  A.  S.  Stem- 
bridge,  to  pay  on  this  land,  and  to  cnncel  a  promissory  note  held 
by  the  appellant  on  him  for  $B46.  Afterwards  the  appellant  bor- 
rowed of  G.  W.  Jolly  tlie  sum  of  $1,790,  which  was  used  to  pay 
tlie  balance  of  the  purchase  njoney,  with  interest  thereon,  due  to 
Rinehart.  She  and  A.  S.  Stembridore  secured  Jolly  by  execut- 
ing to  him  a  mortgage  on  this  land/  On  the  21st  day  of  February, 
1880,  after  the  making  of  said  mortgage,  the  appellant  executed  a 
written  agreement,  >vhich  recites  that  the  mortgage  held  by  G. 
W.  Jolly  on  said  land  for  $l,7i:0  would  bp  due  the  10th  day  of  Feb- 
ruary, 1881.  The  agreement  then  provides  that  "if  A.  ^.  Stem- 
bridge  will  pay  on  said  mf)rtgage  debt  by  the  time  it  is  due, 
namely,  the  10th  day  of  Fel)ruary,  1881,  the  sum  of  $10  an  acre 
for  all  the  west  end  of  said  tract  of  land,  after  setting  apart  to 
the  said  L.  L.  Stembridge  fifty  acres  of  the  east  end,  fronting  on 
the  Calhoon  road  and  including  the  house,  etc.,  she  will  convey 
the  said  remainder  to  him,  but  the  amount  to  be  paid  by  A.  S. 
Stembridge  It  not  to  be  less  than  $1,0(X).''  This  agreement  was 
signed  by  the  api)ellant,  hut  not  by  A.  S.  Stembridge.  At  the 
time  this  agreement  was  made  the  appellant,  by  a  judgment  of 
the  Daviess  Circuit  (^ourt,  had  power  to  act  as  a  feme  sole.  Also, 
there  was  a  suit  pending  by  the  appellant  against  A.  S.  Stem- 
bridge  for  a  divorce.  A.  S.  Stembridge  failed  to  pay  the  sum  of 
money  mentioned  in  the  agreement  on  the  Jolly  note  at  its  ma- 
turity, nor  did  he  pay  it  thereafter.  After  the  death  of  A.  S. 
Stembridge  the  appellee,  as  his  administrator,  sought  by  this 
action  to  have  said  agreement  treated  as  investing  A.  S.  Stem- 
bridge  with  an  equitable  interest,  in  said  land,  and  to  enforce  a 
Tspeciflc  performance  of  it.  The  appellant  paid  off  the  Jolly  note 
after  the  action  was  brought.  She  in  her  answer  contended  that 
the  agreement  did  not  invest  A.  S.  Stembridge  with  an  equitable 
interest  in  the  land;  that  the  agreement  invested  him  with  no 
title  whatever,  except  upon  condition  that  lie  paid  said  sum  on 
the  Jolly  note  at  its  maturity,  and  having  failed  ^to  do  so  the 
title— legal  and  equitable — remained  in  her.  The  lower  court  sus- 
tained the  appellee's  view  of  the  agreement,  and  adjudged  a  sale 
x)f  enough  of  the  land,  except  the  fifty  acres  reserved  to  the  ap- 
pellant, to  satisfy  the  sum  mentioned  in  the  agreement,  with  in- 
terest thereon,  which  was  to  be  paid  to  the  appellant,  she  having 
paid  of!  the  Jolly  note,  also  charging  her  with  the  reasonable 
rent  of  said  land.     She  has  appealed  to  this  court. 

The  said  agreement  did  not  bind  A.  S.  Stembridge  to  take  and 
pay  for  said  land.  The  appellant  agreed  that  if  he  should  pav 
so  much  on  the  Jolly  note  at  its  maturity  then  she  would  convey 
to  him  all  of  said  land  except  fifty  acres,  etc.  The  agreement 
contains  no  promise  or  obligation  on  A.  S.  Stembridge's  part  to 
pay  said  sum.  It  was  entirely  optional  with  him  to  pay  said 
Bum  or  not,  nor  did  the  agreement  convey  him  any  present  inter- 
est in  the  land,  nor  did  it  bind  the  appellant  to  convey  to  him 
any  interest  in  the  land  thereafter  except  upon  the  condition  of 
his  exercising  his  option  to  pay  said  sum  on  the  Jolly  debt  at  its 
maturity.  This  option  he  never  exercised,  nor  did  his  represen- 
tatives. His  failure  and  that  of  his  representatives  to  do  so 
amounted  to  a  decision  not  to  purchase  the  land  on  the  terms 
proposed  by  the  appellant.  As  this  agreement  did-not  invest  A. 
fe.  Stembridge  with  any* immediate  interest  in  the  land,  and  as 
the  appellant  was  not  bound  to  convey  the  land,  except  upon  the 
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precedent  condition  of  A.  S.  Stem  bridge  pnyinpf  the  money  upon 
the  Jolly  debt  at  its  maturity,  the  sale  was  eonditionaK  and,  an 
he  failed  to  comply  with  this  precedent  condition,  he  was  entitled 
to  no  interest  in  the  land  whatever. 

A(2^ain,  in  cases  of  executory  sales  of  land,  that  is,  where  the 
purchaser,  by  the  lerms  of  the  contract,  receives  a  present  inter- 
est in  the  land,  courts  of  equity  will  not  ordinarily  regard  time  as 
of  the  essence  of  the  contract:  they  will  not  divest  the  party  of 
his  title  on  the  mere  piround  that  lie  has  not  kept  Ins  contract  to 
the  day,  but  where,  as  in  this  case,  the  contract  invests  the  one^ 

f)arty  with  no  title  whatever,  imposes  no  obligation  upon  him, 
eaves  it  optional  with  him  -to  do  a  certain  thirig  at  a  specified 
time,  in  such  a  case  tinif,  in^the  broadest  sense  of  the  rule,  is  of 
the  essence  of  the  contract,  and  tlie  failure  of  such  party  to  com- 
ply with  its  terms  deprives  him  of  the  right  to  demand  the  en- 
forcement of  the  contract. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded, with  directions  for  further  proceedings  consistent  with 
this  opinion. 


DAKLINU  V.   BROWN. 

(Filed  March  10,   1888— Not  to  be  reported.) 

In  tihifl  AOCioD  in  vol  vine  a  settlement  of  accounts  between  Appellant  and 
appellnw  the  aocoiints  nre  In  such  a  complicated  stnte  as  to  make  necessary 
a  re  reference  of  the  casi^  to  the  coiiimisHioner,  to  ascertain  and  report  aa 
near  an  possible  their  condition. 

Winslow  (Jt  Winslow  for  appellant. 

Masterson  <fe  Gaunt  for  appelliee. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  the  fall  of  1874  Darling,  appellant,  and  Brown,  appellee^ 
made  a  contract  l)y  \vliich  it  was  in  sul)stance  agreed  that  Brown 
was  to  buy  cattle  to  be  fed  in  pens  with  slop  and  offal  from  tho 
distillery  of  Darling,  Mie  hands  doing  tlie  feeding  to  be  paid  bj* 
Brown,  and  hay,  straw,  etc.,  out  of  tl)e  proceeds  of  the  cattle, 
and  the  net  profits  of  the  ealtlc^  when  sold  at  the  end  of  the  din- 
tilling  season,  the  ensuing-spring,  to  l)e  (livi(ied  equally  betweeh 
them.  This  contract  v.as  continued  for  four  succeeding  seasons, 
tlierc^  being  four  different  lots  of  cattle  fed  arid  sold,  besides  a 
number  of  mules. 

Darling  instituted  this  action  in  November,  1879,  alleging  that 
large  profits  were  made  each  of  the  four  years,  which  Brown, 
who  purcliased  and  sold  thr*  cattle,  had  not  fully  accounted  for, 
and  that  he  was  indebted  to  him  on  various  other  accounts. 
Brown  denied  profits  of  the  amounts  alleged  by  Darling  had  been 
made;  stated  he  had,  at  various  times,  paid  and  advanced  to 
Darling  cash  which  exceeded  the  profits,  and  asked  judgment 
over  against  him  for  such  excess. 

The  master  commissioner,  by  charging  Brown  with  the  amount 
of  profits  made  each  year,  according  to  his  finding,  and  with  some 
other  items  of  account,  found  him  indebted  the  sum  of  $12,151.21. 
On  the  other  hand  he  found  against  Darling  items  consisting  of 
cash  paid  at  different  times  the  sum  of  |18,561.60,  and  the  balance 
in  favor  of  Brown  $1,410.29,  but  the  exceptions  filed  to  the  report 
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by  each  of  the  parties  were  sustained  by  the  court,  the  report  set 
aside  and  judgment  rendered  in  favor  of  Darling  for  $296.61,  of 
which,  however,  lie  complains. 

It  is  not  stated  in  the  judgment  the  reason  for  the  result  ar- 
rived at  so  different  from  the  report  of  the  commissioner,  nor  are 
we  enlightened  by  counsel  on  either  side  in  regard  thereto.  We 
are  thus  left  to  examine  accounts,  consisting  of  numerous  items, 
for  four  or  five  years,  neither  kept  nor  presented  in  any  order,  and 
confused  rather  than  explained  by  the  contradictory  and  incon- 
sistent statements  of  botli  of  them  in  their  pleadings  and  deposi- 
tions. We  are  thus  left  to  surmise  that  the  conclusion  of  the 
court  was  reached  bj'  disallowing  an  item  of  $l,o(X)  cash,  charged 
by  Brown  and  reported  by  the  commissioner,  which  the  proof 
does  not  seem  to  sustain,  and  increasing  to  the  amount  claimed 
by  Darling  the  charge  for  money  paid  to  Bealer,  but  even  in  that 
we  say  the  precise  amount  of  the  judgment  can  not  be  reached. 

The' principal  controversy,  except  as  to  the  amounts  of  the  an- 
nual profits,  which  we  do  not  deem  it  necessary  to  consider, 
arises  in  regard  to  payments  and  advances  alleged  to  have  been 
made  by  Brown  in  1875.  According  to  a  statement  made  by  Jolm 
I.  Howe,  cashier  of  a  bank,  which  the  parties  agreed  to  read  as 
a  deposition.  Darling  received  from  the  bank,  and  Brown  was 
charged  therefor,  April  27,  1876,  $2,lX)<);  April  3().  $1,846.50,  and 
that  Brown  deposited  with  the  bank  Septeigber  S,  1875,  which 
Darling  received,  $4,(KK),  and  November  15,  1876,  the  further  sum 
of  $1,260;  that  October,  1876,  Darling  paid  in  the  bank  for  Brown 
a  draft  on  him  for  $1,650,  and  October  9,  1875,  he  paid  for  him 
$2,210.  The  commissioner  charged  Darling  with  $1,260,  about 
which  there  seems  to  be  no  controversy,  and  witlr  the  two  sums 
of  $2,000  and  $1,846.50,  but  no  mention  is  made  of  th*e  $4,000,  nor 
is  Darling  credited  with  the  two  sums  paid  Octol)er  8  and  9,  1875,. 
making  an  aggregate  of  $8,860,  just  $18.50  more  than  the  aggre-^ 
gate  of  the  two  sums  received  by  hfm  from  Brown  April  27  and 
80,  1875,  but  it  seems  Brown  admits  there  is  only  a  balance  of 
about  $206  of  the  $4,000  due,  the  other  portion  having  been  paid 
in  manner  that  it  is  difficult  to  understand  further  than  that  the 
two  amounts  paid  liy  Darling  in  Octol)er,  1875,  were  in  part  so 
applied.  Darling  is  also  charged  with  what  is  called  (tutlirio 
checks  that  amount  to  $2,014,  paid  by  Brown  about  January,  1875. 

In  an  amended  petition  Darling  alleges  that  in  1872."  under 
another  contract.  Brown  fed  cattle  at  his  distillery  and  would 
be  indebted  to  liim  on  a  settlement  of  accounts  which  he  finder- 
takes  to  set  out.  He  also  alleges  that  Brown  was  also  inde])ted 
to  him  for  money  loaned  previous  to  their  contract  made  in  the 
fall  of  1874.  To  all  these  matters  of  alleged  indebtedness  Brown 
pleads  the  statute  of  limitation,  but  Darling  alleges  that  the 
money  received  by  him  from  Brown  in  <he  spring  of  1875  was  in 
fact  payments  on'tliat  indebtedness.  The  commissioner  did  not, 
however,  give  Darling  any  credit  by  Brown's  alleged  indebted- 
ness to  him  previous  to  the  fall  of  1874,  nor  report  the  amount  of 
such  indebtedness,  but  left  the  question  of  Darling's  right  to  ap- 
propriate money  received  by  him  from  Brown  in  the  spring  of 
1875  as  payments  on  the  pre-existing  indebtf^dness  to  the  court, 
but  no  ruling  was  made  by  the  lower  court  on  tiiat  question. 

The  condition  of  the  accounts  between  tlie  parties  are  in  such 
a  complicted  state  as  to  make  a  reference  of  the  case  to  the  com- 
missioner to  ascertain  and  report,  as  near  as  possible,  their  con- 
dition necessary,  for  the  court  can  not  be  expected  to  do  so,  and^ 
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in  our  opinion,  whatever  money  was  paid  by  Brown  in  the  spring 
of  1875  should  be  applied  to  the  payment  of  his  previous  indebt- 
edness to  Darling  not  then  barred  by  the  statute,  if  he  did  in  fact 
owe  him  anything. 

The  judgment  is,  therefore,  reversed  and  cause  remauded  for 
proceedings  consistent  with  this  opinion. 


WOOD  V.  ELLIOTT,  &c. 
(Filed'March  10,  l'888— Not  to  be  reported.) 

1.  Fraudulent  con veyaDces— When  a  conveyance  Is  actually  fraudulent  aa 
to  the  grantor's  creditors,  an  execution  creditor  is  not  hound  to  resort  to  an 
equitable  action  to  set  aside  the  conveyance,  but  may,  in  the  first  place,  have 
the  land  levied  on  and  sold  under  his  execution. 

2.  Same— One  who  purchases  land  in  jrood  laith  and  does  not  know  of  or 
enter  into  a  plan  or  intention  upon  the  part  of  the  vendor  to  defraud  his 
creditors,  can  not  \w  deprived  of  his  purchase,  and  while  circumst-ances  that 
would  put  a?i  ordinarily  prudent  man  upon  inquiry  are  snffloient  to  charcre 
the  vendee  with  noticse  bf  the  vendor's  fraudulent  intention,  the  mere  knowl- 
edge of  the  purchaser  that  his  vendor  is  in  debt  is  not  sufficient  for  that 
purpose. 

3.  Recording  of  rtlHMls— While  our  st.atute  requii-es  that  a  deed  shall  be  re- 
corded in  the  county  where  the  land,  or  thi»  greater  portion  of  it,  lies,  yet 
the  fact  that  the  deed  attacked  as  fraudulent  in  this  case  had,  prior  to  the 
levy  of  an  execution  on  the  land  in  Mason  county,  been  recorded  only  in 
Bracken  county,  where  the  smaller  portion  of  the  land  lay,  is  immaterial, 
since  the  exemition  plaintiff,  who  became  the  purchaser  at  the  execution 
sale,  bad  a(Ttual  notice  of  the  deed. 

W.  H.  Wads  worth  &  Son  for  appellant. 

R.  K.  Smith  and  J.  B.  Olark  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

William  C.  Dimmitt  was  the  owner  of  an  undivided  one-sixth 
remainder  interest  ?n  the  tract  of  land  that  had  been  allotted  to 
his  mother  as  dower,  lying  partly  in  Bracken  and  partly  in  Mason 
county,  Ky.,  but  mostly  in  the  latter  county.  On  August  27,  1881, 
he,  for  the  recited  cash  consideration  of  $400,  conveyed  it  to 
the  appellee,  John  W.  Elliott.  The  deed  was  properly  recorded  in 
Bracken  county  upon  the  day  it  was  made,  but  not  in  Mason 
county  until  February  29,1884.  The  appellant,  V.  Wood,  obtained 
a  judgment  against  William  C.  Dimmitt  in  the  TTnion  County 
Court  of  Common  Pleas  in  1878.  No  execution  appears  to  have 
issued  thereon  until  January  80,  1884,  when  one  was  sued  out 
to  Union  county  and  returned  nulla  bona.  A  seconci  one  was  sued 
out,  but  to  Mason  county,  on  Februnry  11,  1884.  It  was  levied  on 
February  27,  1884,  upon  the  undivided  interest  of  the  execution 
debtor  in  the  lan(i  theretofore  convoyed  to  Elliott,  and  when  sold 
under  the  execution  the  plaintiff  therein  purchased  it'  at  more 
than  two-thirds  of  its  appraised  value,  and  then  procured  a 
sheriff's  deed  to  it.  The  entire  debt,  however,  was  not  satisfied, 
and  the  portion  of  the  undivided  interest  situated  in  Bracken 
county  was,  in  June  following,  sold  under  another  execution,  is- 
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«aed  upon  the  same  judcrment  to  the  last-named  county,  and  pur- 
•chased  by  the  plaintiff  therein,  who  procured  a  sheriff's  deed  to 
himself  therefor. 

This  action  was  brought  by  the  appellee,  Elliott,  for  a  sale  of 
the  entire  tract  of  dower  land  upon  the  ground  that  it  was  indi- 
visible without  a  material  impairme^it  of  its  value,  and  for  a 
division  of  the  proceeds.  All  of  Wie  parties  in  interest  were  made 
-defendants  to  the  suit,  and  consented  to  the  sale.  The  appellant,  ^ 
Wood,  appeared,  and  by  proper  pleading  asserted  claim,  by 
virtue  of  his  execution  purchases,  to  the  interest  of  William  C-. 
Dimmitt,  but  consented  to  the  proposed  sale.  The  conveyance  to 
the  appellee,  Elliott,  was  also  attacked  by  him  for  actual  fraud, 
xipon  the  ground  that  the  vendor,  William  C.  Dimmitt,  made  it 
for  the  fraudulent  purpose  of  evading  the  payment  of  his  debt, 
«nd  that  the  vendee,  Elliott,  knew  of  and  participated  in  this 
■tlesign. 

The  only  q'.iostion  involved,  therefore,  is^  the  right  to  the  pro- 
-^eeds  of  the  s.vle  of  this  interest.  Jt  was  subject  to  be  seized 
under  execution,  upon  the  appellant's  judgment,  from  the  time 
of  its  renditi(  n  until  the  sale  to  Elliott,  a  period  of  some  three  or 
four  years.  Tl)e  appellant  appears  to  have  slept  upon  his  rights, 
but  this  may  have  been  owing  to  the  fact  that  he  lived  remote 
from  the  land.  It  can  make  no  difference,  however,  if  he  did,  if 
in  point  of  fact  the  sale  to  the  appellee  was  actually  fraudulent, 
«nd  if  so  the  execution  creditor  was  not  bound  to  resort  to  an 
-equitable  action  to  settle  the  rights  of  the  parties,  but  could,  in 
the  first  instance,  have  the  land  sold  under  his  execution. 

Our  status  requires  that  a  deed  sha-ll  be  recorded  in  the  county 
where  the  land,  or  the  greater  portion  of  it,  is  situated,  but  the 
fact  that  the  deed  to  the  appellee  had,  prior  to  the  levy  of  the 
execution  to  Mason  county,  been  recorded  in  Bracken  county, 
where  the  smaller  portion  of  the  land  lay,  can  cut  no  figure  in 
this  case,  as  the  appellee,  prior  to  both  of  the  execution  sales, 
had  not  only  notified  the  appellant's  attorneys  of  his  purchase, 
but  had  shown  them  his  deed,  and  he  also  appeared  at  each  sale 
and  objected  to  it,  at  the  same  time  giving  public  notice  of  his 
x;laim  to  the  land. 

There  is  no  question  but  what  the  appellee  paid  the  $400  for  the 
land.  The  testimony  shows  that  it  was  probably  worth  more,  but 
it  was  encumbered  by  a  dower  right,  which  usually  affects  the 
sale  of  land  more  thun  it  in  fact  decreases  its  value  when  esti-  ' 
mated  according  to  the  life  tables.  Moreover,  it  was  a  cash  sale. 
It  is  proven  both  by  the  appellee  and  the  draftsman  of  the  deed 
that  before  it  was  drawn  or  the  money  paid  the  appellee  said  to 
the  vendor  that  if  there  were  any  liens  or  encumbrances  on  the 
land,  or  any  trouble  in  any  way  as  to  it,  he  would  have  notliing 
to  do  with  it,  and  he  was  assured  by  the  vendor  that  there  were 
none,  and  that  there  was  no  danger  of  his  becoming  involved  by 
its  purchase.  There  is  some  conflicting  testimony  as  to  whether 
the  appellee  knew,  before  his  purchase,  of  the  existence  of  the 
appellant's  debt.  One  witness  says  that  he  had  told  him  of  it  a 
y^ear  or  two  before  its  purchase,  and  he  fixes  the  precise  day 
when  he  did  so  without  showing  what  enables  him  to  be  so  ac- 
curate as  to  time.  The  evidence  is  contradictory  upon  this  point, 
and  not  of  such  a  satisfactory  character  as  to  enable  us  to  say 
that  the  appellee  did  have  such  notice. 

But  even  if  the  appellee  knew  of  it,  yet  if  he  purchased  in  ffood 
faith,  and  did  not  know  of,  or  enter  into,  a  plan  or  intention  upon 
the  part  of  the  debtor  to  defraud  his  creditor,  he  can  not  he  de- 
prived of  his  purchase.  It  must  at  least  be  shown  that  he  knew 
t)f  the  intention  or  that  the  circumstances  were  such  as  required 
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him  tio  know  ife.  He  nuist  at  least  be  chargeable  with  notice  of 
the  fraudulent  intention,  and  to  this  extent  be  a  party  to  the  fraud. 
The  notice  may  be  shown  by  evidence  of  positive  knowledge- 
upon  Ills  part,  or  inferred  from  circumstances  that  would  put  an 
ordinarily  prudent  man  upon  inquiry.  If  he  has  notice  of  the- 
frauduleiit  intention  of  the  debtor,  or  be  chargeable  with  it  from 
all  the  circumstances,  then  by  making  the  purchase  he  becomea 
a  party  to  the  fraud.  In  arriving  at  it  inadequacy  of  price  and 
the  insolvency  of  the  debtor  may,  of  course,  be  consideied.  Here, 
however,  there  was  no  lien  upon  the  land,  and  the  mere  knowl- 
edge of  the  purchaser  that  his  vendor  is  in  debt  is  not  sufficient 
of  itself  to  fasten  any  intended  fraud  of  the  latter  upon  the  ven* 
dee,  and  invalidate  a  sale. 

In  our  opinion  the  evidence  is  not  sufficient  to  authorize  the 
conclusion  that  the  appellee,  in  making  the  purchase,  entered 
into  any  fraudulent  purpose  of  his  vendor,  or  fliat  the  circum- 
stances proven  are  such  as  to  charge  him  with  notice  of  any  such 
intention.  The  court  below  so  found,  and  the  judgment  ia 
affirmed. 


BENTLEY,  &c.  v.  CHILDRES. 
(Filed  March  18,  18SH— Not  to  be  reported.) 

1.  A  patent  is  void  and  confers  no  title  whatever  to  the  extent  that  It  in- 
terferes with  a  prior  patent. 

9.  Interfering  patents— Adverse  possession— In  this  action  of  trespass,  in 
which  the  parties  claim  under  interfering  patents,  each  claiming  to  bavc^ 
been  in  possession  to  the  extent  of  his  patent  boundary  for  more  than  fifteen 
years,  the  ri^rhts  of  the  parties  are  determined,  and  the  instructions  of  the 
lower  court  approved. 

3.  Champerty— A  purchase  of  land  adversely  held  is  cbampertous  and  void» 

Bentley  &  York  for  appellaius. 
John  E.  Stewart  for  appellee. 
Appeal  from  Pike  Circuit  Court. 
Opinion  nf  the  court  by  Judge  }5ennett. 

The  appellants  by  their  action  sought  to  recover  of  the  appellee 
damage  for  cutting  and  rlestroying  timber  on  a  tract  of  land  con- 
taining fifty  acM'es,  which  they  claimed  to  own  and  actually  pos- 
sess. The  appellee  denied  that  the  appellants  owned  or  possessed 
the  land  on  which  the  limber  was  cut,  etc. 

The  patent  under  which  the  appellants  claim  was  issued  by  the 
Commonwealth  in  1858.  The  patent  under  which  the 'appellee 
claims  was  issued  by  the  C'ommonweiilth  in  1824.  According  to 
the  evidence  in  this  record  the  patent  under  which  the  appellants 
claim  covers  a  part  of  the  land  embraced  in  the  patent  under 
which  the  appellee  claims.  The  timber  cut  by  the  appellee  was 
on  the  land  within  this  interference.  It  anpears  in  i)roof  that  the 
.  appellants  have  four  or  five  acres  of  land  cleared  and  enclosed 
within  the  interference  which  has  been  cleared  and  enclosed  for 
more  than  fifteen  years,  but  that  the  trespass  complained  of  waa 
not  upon  this  portion  of  the  land.  It  also  appears  that  the  appel^ 
lants  and  those  under  whom  they  claim  have  claimed  to  the  ex- 
tent of  their  patent  boundary  for  more  than  fifteen  years.    It  also- 
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appears  that  the  appellee  and  those  under  whom  he  olaims  have 
been  in  the  possession  of  the  land  claimed  by  them  ta  the  extent 
■%>t  their  patent  boundary  for  at  least  thirty  years. 

To  the  extent  that  the  appellants'  patent  interferes  with  the 
Tippeilee's  patent  the  same  is  void  and  confers  no  title  whatever, 
and  the  instruction  of  the  court  in  this  regard  is  right. 

But  if  the  appellants  and  those  under  whom  they  claimed  held 
the  actual^  adverse  possession  of  the  land  within  the  interference, 
claiming  to  the  patent  boundary,  for  at  least  fifteen  years,  such 
holding  gave  them  a  legal  title  to  the  land  unless  the  appellees 
also  held  the  actual  possession  of  the  land  covered  by  the  elder 
patent  claiming  to  the  extent  of  its  boundary,  then  sucli  holding, 
although  the  occupancy  was  outside  of  the  interference,  limited 
the  appellants'  possession  within  the  interference  to  their  en- 
•closure.  The  instruction  of  the  court  in  this  regard  is  correct, 
and  if  the  appellee  and  those  under  whom  he  claims  thus  held 
said  land  they  had  the  right  to  enter  upon  the  interference,  but 
not  within  the  appellants'  enclosure,  and  cut  timber.  The  in- 
struction of  the  court  in  this  regard  is  correct,  but  if  there  was 
not  such  holding  by  the  appellee  and  those  under  whom  he 
claims,  then  the  appellants'  entry  and  holding  within  t^he  inter- 
ference, claiming  to  the  extent  of  tlie  patent  boundary  for  fifteen 
■^rears  at  least,  would  perfect  their  title  to  the  land.  Also  if  those 
under  whom  th^  appellees  claim  were  not  in  the  actual  posses- 
sion of  the  land,  claiming  to  the  extent  of  the  patent  boundary, 
and  the  anpellants  were  in  the  actual  possession  of  the  interfer- 
■ence,  daimiriig  to  the  extent  of  their  patent  boundary,  and  while 
they  were  thus  possessed  the  appellee  purchased  the  land  from 
those  claiming  under  the  elder  patent,  but  were  not  in  the  actual 
possession  of  the  land,  then  such  purchase  was  champertous  and 
void  as  to  the  interference,  jind  gave  to  the  appellee,  no  right  of 
entry  tiiereon.  This  matter  was  also  submitted  to  the  jury  by 
the  court's  instruction. 

The  instructions  asked  for  by  appellants  and  refused  by  the 
•tJOur.t  are  not  copied  in  the  record.  We  must,  therefore,  presume 
that  the  court  did  right  in  refusing  them. 

The  Judgment  of  the  circuit  court  is  aflirmed. 


COOK'S  ADM'R,'&c.  v.  BRANNIN,  BRAND  &  GLOVER. 
(Filed  March  13,  1888.) 

1.  Liens— Where  A  advandes  money  to  B  with  which  to  buy  tobacco,  B 
qBjrreeinff  to  ship  the  tobacco  to  A,  who  is  to  have  a  lien  thereon  to  secure  his 
advancements,  and  the  tobacco  Is  purchased  with  the  money  thus  advanced, 
there  arises  an  inchoate  lien  on  the  tobacco  in  favor  of  A  from  the  moment 

-%)t  Its  purchase,  and  this  Hen  liecomes  complete  by  the  delivery  of  the  tobacco 

to  A  :  hut  such  lien  will  not  prevail  as  against  the  intervening  equities  of 

third  persons 

In  thiij  case,  B  havinfr  died  Insolvent  without  havlnjr  delivered  the  tobacco 
to  A,  the  right  of  the  other  cretHtors  to  have  the  whole  estate,  including;  the 

tobacco,  pro  rated  equally  among  all  the  creditors  Intervened,  and,  there- 
tore,  the  incipient  lien  in  favor  of  A  can  not  prevail  against  that  right,  al- 
lihongh  the  administrator  of  B  has  delivered  the  tobacco  to  A   since  his 

Intestate's  deaths 

2.  Decedents'  estatrs— The  right  of  the  creditors  of  an  insolvent  estate  t<o 
liave  the  estate  equally  pro  rated  among  themselves  attaches  upon  the-death      j 
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of  the  decedent,  wbloh  right  is  subject  only  to  the  payment  of  funeral  aiiA 
administration  expenses,  and  any  prlY>r  equitable  lien  upon  the  estate. 

O.  W.  Williams  &  Son  for  appellants. 

Wni.  Lindsay  and  W.  N.  Sweeney  &  Son  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Bennett. 

The  appellant,  W.  H.  Murphy,  as  the  administrator  of  S.  C^ 
('ook,  broupiit  his  action  in  the  Daviess  Circuit  Court  to  settle- 
the  estate  of  his  intestate,  Cook,  as  an  insolvent  estate.  The  ap- 
pellees, as  creditors  of  the  estate,  together  with  others,  were 
made  defendants  to  this  action. 

The  appellant,  having  received  a  lot  of  tobacco  as  a  part  of  the 
personal  estate  of  his  intestate,  he  prized  the  same,  and  after  the 
institution  of  his  action  he  shipped  the  same  to  the  appellees  as 
commission  merchants,  dealing  in  leaf  tobacco  in  the  city  of 
Louisville,  to  be  sold.  Ater  the  sale  of  the  tobacco  by  the  appeK 
lees  they  fil^d  an  answer,  in  which  they  stated  that  S.  C.  Cook, 
in  his  lifetime,  as  a  local  dealer  in  leaf  tobacco  in  the  town  of 
Delaware,  Daviess  county,  Ky.,  made  an  arrangement  with  them 
by  which  they  were  to  advance  him  money  with  which  to  buy 
tobacco,  which  he  was  to  ship  to  them  in  the  city  of  Louisville 
to  be  sold,  and  out  of  Ihe  proceeds  of  sale  they  were  to  retain  tlie 
amount  of  advancements  and  interest  thereon  and  commissions; 
that  the  tobacco  shipped  to  them  by  the  appellant  was  bought  by 
C.  S.  Cook  with  money  advanced  to  him  by  the  appellees,  upon 
whicli,  according  to  the  agreement  with  Cook,  they  had  a  liea 
to  secure  them  in  their  advancements,  which  amounted  to  |2,- 
621.16,  besides  $275  advanced  to  the  appellant  to  enable  him  to- 
prize  the  tobacco  and  ship  it,  and  $11.25  insurance  premium  on 
the  tobacco;  that  the  appellant  having  shipped  the  tobacco  ta 
them  pursuant  to  thp  agreement  with  Cook  they  had  a  lien  on  the 
same  to  secure  said  sums.  The  lower  court  having  sustained  the 
appellees'  contention  the  appellant  has  appealed  to  this  court. 

The  sum  of  $275  advanced  to  the  appellant  to  prepare  the  to- 
bacco for  market  and  the  sum  of  $11.25  paid  for  14 isu ranee  were 
reasonable  expenses  incurred  for  the  benflt  of  the  estate,  and  the- 
lower  t!ourt  did  right  in  allowing  the  appellees  to  retain  these 
sums  out  of  the  proceeds  of  the  tobacco. 

While  the  depositions  of  the  appellees  proving  the  agreement 
with  Cook  in  reference  to  their  advancements  of  money  to  him 
with  which  to  buy  the  tobacco  were  incompetent  and  were,  there- 
fore, properly  excluded,  yet,  from  the  other  facts  in  the  record,  it 
is  fairly  established  that  the  appellees  did  have  an  agreement 
with  C-bok  to  advance  him  money  with  which  to  buy  tobacco, 
and  that  the  same  was  to  be  shipped  to  them  for  sale,  and  out  of 
the  proceeds  they  were  to  retain  their  advancements  and  com- 
missions, and  that  they  were  to  have  a  lien  on  the  tobacco  thus: 
purchased  and  shipped  to  secure  their  advancements  and  inter- 
est, and  that  the  tobacco  on  hand  at  the  time  of  Cooks'  death, 
and  which  was  thereafter  shipped  to  the  appellees  by  the  appel- 
lant, was  purchased  with  money  advanced  to  Cook  by  the  appel- 
lees, but  the  evidence  as  to  whether  the  appellant  shippeil  the 
tobacco  to  the  appellees  pursuant  to  their  agreement  with  CooIl 
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is  contradictory.  It  may  be  assumed,  however,  for  the  purpose 
of  this  investigation,  that  the  tobacco  was  shipped  pursuant  to 
said  agreement. 

This  court,  in  the  case  of  Brooks,  Waterfleld  &  Co.  v.  Statun's 
Administrator,  &c.,  79  Ky.,  174,  decided  that  Brooks,  Waterfleld 
&  Co,,  having  advanced  money  toStaton  with  which  to  buy  to- 
bacco, with  the  agreement  that  Staton  was  to  ship  the  tobacco 
to  them,  upon  which  they  were  to  have  a  lien  to  secure  their  ad- 
vancements, and  the  tobacco  having  been  purchased  by  Staton 
with  the  money  thus  advanced  and  delivered  to  them,  there, 
arose  an  inchoate  lien  on  the  tobacco  from  the  moment  of  its 
purchase  in  their  favor,  which  became  complete  by  the  delivery 
of  the  tobacco  to  them,  but  such  lien  would  not  avail  as  against 
the  intervening  equities  of  third  persons.  The  court,  in  the  case 
of  Hoffman  v.  Burns,  .<fee.,  3  Ky.,  40(),  recognized  the  doctrine 
of  Brooks,  Waterfleld  &  Co.  v.  Staton,  but  held  that  the  doctrine 
of  that  case  did  not  apply  to  a  case  where  the  commodity  was 
not  actually  delivered  pursuant  to  tlie  agreement. 

S.  C.  (.'ook  having  died  insolvent,  tlVe  question  to  be  deter- 
mined is  whether  the  shipment  of  the  tobacco  to  tl)e  appellees 
for  the  purpose  of  sale,  conceding  that  it  was  shipped  pursuant  to 
the  agreement  with  Cook,  perfected  the  appellees'  lien  on  the 
tobacco  as  against  the  rights  of  Cook's  other  creditors. 

Section  33,  jnttcle  2,  chapter  3i)  of  the  (xeneral  Statutes  pro- 
vides in  substance  that  if  the  estate  of  a  deceased  person  is  in- 
solvent the  same,  after  satisfying  certain  expenses  and  prior 
liens,  shall  be  equally  pro  rated  among  the  creditors  of  the  de- 
cedent. The  administrator,  as  the  representative  of  Hie  decedent, 
holds  such  estate  in  tru^t  for  these  purposes.  The  rights  of  the 
creditors  of  an  insolvent  estate  to  have  the  estate  equally  pro 
rated  among  themselves  attaches  upon  the  death  of  the  deced- 
ent, which  right  is  subject  only  to  the  payment  of  the  funeral 
and  administration  expenses,  and  any  prior  enforceable  lien  upon 
the  estate. 

According  to  the  doctrine  of  the  Brooks,  Waterfleld  &  Co.  case 
the  appellees'  lien  upon  the  tobacco  at  the  death  of  Cook  was 
njot  complete;  it  was  only  incipient — begun  but  not  completed— 
therefore,  not  enforcible  as  against  the  intervening  rights  of 
third  persons.  The  right  of  the  other  creditors  to  have  the  whole 
estate,  including  the  tobacco,  pro  rated  equally  among  all  the 
creditors  having  intervened,  it  follows,  as  a  logical  sequence,  that 
the  incipient  lien  in  favor  of  the  appellees  can  not  prevail 
against  that  right,  for,  suppose  the  appellant  had  delivered  the 
tobacco  to  the  appellees  and  they  had  com^  into  court  asserting 
a  lien  on  the  tobacco  as  against  the  right  of  the  creditors  to  a 
pro  rata  distribution,  would  it  be  contended  that  their  lien  should 
prevail?  Would  not  the  response  of  the  chancellor  that  your  lien 
never  having  been  compleled,  and  the  statutory  rijzht of  the  other 
creditors  to  have  a  pro  rata  distribution  of  the  estate,  having  at- 
tached upon  the  death  of  Cook,  constitutes  an  intervening  equity 
that  your  incipient  lien  can  not  overreach,  be  all  sufficient?  We 
think  so.  Therefore,  as  the  creditors  of  Cook,  upon  his  death, 
acquired  the  right,  under  the  statute,  to  have  his  estate,  includ- 
ing the  tobacco,  equally  pro  rated  among  them,  and  as  this  right 
was  superior  to  the  appellees'  inchoate  lien,  it  seems  clear  that 
to  allow  the  administrator  to  breathe  life  into  the  appellee's  other- 
wise unenforcible  lien  as  against  the  other  creditors,  by  delivering 
to  the  appellee  the  tobacco,  in  order  to  perfect  their  lien  as  against 
the  statutory  rights  of  the  other  creditors,  would  be  in  direct 
violation  of  his  trust,  which  a  court  of  equity  would  not  uphold, 
but  having  the  parties  and  the  proceeds  of  the  tobacco  before  it. 
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for  the  purpose  of  determining  how  the  proceeds  should  be  ap- 
plied, would  direct  them  to  be  pro  rated  among  all  the  creditors. 
The  judgment  of  the  circuit  court  allowing  the  appellees  to  re- 
tain $2,621.16,  the  proceeds  of  the  tobacco,  is  reversed  and  cause 
is  remanded,  with  directions  to,  compel  tlie  appellees  to  pay  the 
same  into  court  for  the  purpose  of  being  pro  rated  among  all  the 
creditors. 


HOWE  V.  DUPOYSTER,  &c. 

(Filed  Marcii  13,  1888— Not  to  be  reported.) 

Partnership— Interest  in  profits— B.  and  D.  entered  into  an  a^rreement 
whereby  D.  was  to  furnish  a  room  in  which  B.  was  to  carry  on  a  saloon,  D. 
to  receive  two  thirds  of  the  profits  of  the  husiness  as  rent.  In  this  action 
by  appellant,  to  recover  of  D.  for  whisky  furnished  to  run  the  saloon  it  ap- 
pears that  D.  was  retrarded  by  the  n^ent  of  plaintiff,  who  sold  the  ffoods, 
as  being  at  the  head  of  the  firm.  Held— That  the  apreement  t-<i  pjirticipate 
in  the  profits  of  the  purchasHs  made  by  B.  made  D.  a  partner  as  to  the  plain- 
tiflf,  who  is  entirled  to  recover  unless  he  or  his  agent,  knowinjE  of  the'ajrree- 
inent  between  B.  an  D.  at  the  time  the  goods  were  sold,  gave  the  credit  t-o 
B.  alone.  But  the  mere  fact  that  the  firoods  were  charged  to  B.  is  not  con- 
clusive that  the  credit  was  given  to  him  alone. 

J.  W,  Bugg  and  J.  D.  Wilds  for  iippelhmt. 

White  &  Warden  for  appellees. 

Appeal  from  Ballard  Common  Pleas  ('ourt. 

Opinion  of  the  court  by  Chief  Justice  J'ryor. 

Instruction  No.  6  given  at  the  instance  of  the  defendant  waa 
calculated  to  mislead  th^  jnry  as  to  the  character  of  the  trans- 
action between  the  alleged  partners.  While  the  nature  and  terra.** 
of  the  contract  might  not  constitute  a  partnership  as  between 
Dupoyster  and  Barclay,  as  to  third  persons,  when  connected  with 
their 'mode  of  conducting  the  business,  they  should  be  regarded  as 
partners.  It  is  shown  by  the  testimony  of  Blacl^well  that 
Dupoyster  and  himself  entered  into  an  agreement  by  which 
Dupoyster  was  to  furnish  the  room  and  the  groceries'  for  the 
saloon,  and  Barclay,  who  was  without  any  capital,  was  to  render 
services  in  keeping  the  saloon  and  receive  one-third  of  the  profits 
and  Dupoyster  two-thirds;  that  after  this  agreement  was  entered 
into  a  writing  was  drawn  up,  by  which  Dupoyster  was  to  fix  up 
a  room  into  a  good  and  respectable  saloon  for  said  Barclay,  for 
which  Barclay  wasj;  to  pay  Dupoyster  the  sum  of  two-thirds  of 
the  profits  for  the  rent  of  same  for  one  year,  signed  by  B.  S. 
Dupoyster,  by  J.  C.  D.  The  contract  was  not  so  drawn,  *as  this 
witness  states,  and  the  saloon  to  be  run  in  his  name  in  order  to 
avoid  any  liability  on  the  part  of  Dupoyster  should  the  law  be 
violated  in  the  conduct  of  the  saloon.  As  between  the  parties  to 
this  contract  Dupoyster  was  entitled  to  two-thirds  of  the  profits 
for  the  rent,  but  here  the  plaintiff  furnished  the  whisky,  etc., 
to  run  the  saloon  and  Dupoyster  bting  entitled  to  two-thirds  of 
the  profits  is  liable  as  a  partner  unlesss  the  plaintiff  knew  of  this 
contract,  and  gave  the  credit  alone  to  Barclay.  The  appellee  re- 
ceived much  of  the  money,  ordered  the  articles  for  the  saloon 
through  Barclay,  and  was  regarded  by  Barclay  and  by  the  agent 
of  the  plaintiff,  who  sold  the  goods,  as  being  at  the  head  of  the 
firm.     It  is  difficult  to  perceive  how  a  party  could  be  dj^emed  as 
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to  third  parties  otherwise  than  a  partner  who  furnished  the  store- 
room in  which  the 'goods  purchased  were  sold  and  received  two- 
thirds  of  the  profits,  and  the  real  owner,  as  is  alleged,  only  one- 
third.  Here  is  an  agreement  to  participate  in  the  profits  of  the 
purchases  made  by  Barclay,  and  this  makes  them  partners  as  to 
the  plaintiff,  whatever  may  be  the  terms  of  the  contract  as  be- 
tween themselves.  If  the  plaintiff  or  his  agent  knew  of  the 
agreement  produced  by  the  appellee,  and  agreed  to  credit  Bar- 
rJay  alone,  there  is  some  reason  for  liolding  that  appellees  are 
not  responsible. 

In  the  case  of  Donley  v.  Hall  &  Long,  5  Bush,  548,  certain  par- 
ties agreed  to  purchase  of  D.  the  whisky  made  at  his  distillery 
Hi  a  fixed  price,  and  to  allow  D.  one-half  the  profits  over  and 
Hbove  the  pi  ice  paid.  It  was  held  that  the  parties  purcliasing 
were  not  liable  to  a  creditor  of  I),  for  labor  done  at  the  distillery 
or  barrels  furnished  it.'  In  the  case  of  Lnfoii  v.  Chinn,  6  B.  M., 
^05,  the  credit  was  given  to  (.'aid well  alone,  and  the  contract 
made  by  him  with  th«'  creditor,  and  not  only  so.'^tl^e  court  further 
finds  that  Cliian  knew  of  the  contract  between  Lafon  and  Cald- 
well, and  looked  to  the  latter  alone  for  his  pny.  There  can  be  no 
xioubt  but  if  Chinn  had  been  ignorant  of  the  terms  of  the  agree- 
ment between  Lafon  and  C -aid well  that  Lafon  would  have  been 
held  responsible  as  a  partner. 

Here  the  parties  were  selling  some  $2,<HW)  or  $8,(K)()  per  annum, 
with  large  profits  reali/ed,  according  to  the  statement  of  Bar- 
vlay,  and  the  party  receiving  the  largest  share  is  held  not  liable 
for'the  goods  out  of  which  these  profits  were  made.  The  fact 
that  the  goods  were  charged  to  Barclay  does  not  relpjise  I)u- 
poyster  unless  the  phiintitf  or  his  ageiu,  knowing  the  nature  of 
the  contract  between  Biirclay  and  Dupoyster.  gave  the  credit 
alone  to  Barclay.  The  court  should  have  instructed  the  jury 
that  the  agr'>ement  made  them  partners  as  to  the  plaintiff,  and 
the  latter  was  entitled  to  recover  unless  he  or  his  agent,  at  the 
time  th»;  goods  were  sold,  knowing  of  the  agreement  between 
them,  gave  the  credit  to  Barclay.  Whether  or  not  both  of  the 
Dupoysters  were  partners  is  a  question  of  fact  for  the  jury,  and 
In  regard  to  which  this  court  expresses  no  opinion. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  in  con- 
formity with  this  opinion. 


FISHBACK  V.  GKEKN,  <fec. 

FISHBACK,  &c.  V.    GIIKEX. 

(Filed  March  15,  ISJ'H. ) 

1.  Jurisdiction  to  sell  land— In  an  action  to  FPttl**  an  insnlvent.  eptnle  the 
tsourt  may  decree  a  stUe  of  land  situated  in  anuiher  coumy  than  thiit  in 
which  the  aoiitm  is  pending. 

2.  Judicial  sales— Statute  of  frauds— Whei-e  one  pnrrhnpes  Innfl  nt  a  judi- 
cial sale  under  an  ajrreement  with  the  owner  m  allow  hini  tn  icdi'tni.  ihe 
agreement  is  enforcilile,  nlthouffh  not  in  writintr.  Th»*  pnrchaper  holds  the 
land  in  trust  for  the  former  owner,  and,  therefore,  the  st-aiure  tit  Irauds 
presents  no  obstacle  to  recovery. 

8.  Same— Redemption— Bven  thouf^b  such  an  agreement  limited  the  time 
In  which  the  owaer  should  be  allowed  to  redeem,  he  will  l)e  allowed  to  re- 
deem after  the  expiration  of  that  time,  time  not  tx^inff  material,  hnt  he  will 
be  required  to  repay  the  purchaser  not  only  the  purohaFe  money  with  inter- 
est, hut  all  cost  he  may  have  incurred. 

4.  Revivor— The  fact  that  one  bad  not  been  appointed  administrator  at  the 
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time  a  petition  of  revi;ror  was  flltid  in  his  name  an  snoh  is  hnmaterial,  as  b& 
was  afterwards  appointed  and  qualified  as  administrator,  and  the  defendant 
thereafter  entered  his  appearance  to  the  petition,  wbibb  had  remained  on 
file. 

H.  Clay  White  and  J.  J.  Landram  for  appellants. 

Win.  Lindsay  for  appelleeK. 

Appeal  from  Grant  C'irfuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

A  creditor  of  J.  H.  Fish  back,  by  an  action  in  proper  fornn  in 
the  Grant  Circuit  Court,  sought  to  have  certain  acts  and  trans-* 
fers  of  the  debtor  declared  to  operate  as  an  assignment  of  all  hia 
estate  for  the  benefit  of  his  creditors,  under  section  1,  article  2, 
chapter  44  of  the  General  Statutes,  commonly  known  as  the  act 
of  1856.  The  effort  was  successul,  A  creditor  holding  a  lien  upon 
a  Iract  of  land  in  Kenton  county  was  made  a  defendant.  He 
asserted  it  by  proper  pleading,  and  among  other  relief  afTordecJ 
in  the  action  this  land  was  ordered  to  be  sold,  less,  however,  a 
homestead  of  thirty  acres,  which  was  set  apart  to  the  debtor, 
but  liy  the  judgment  was  not  exempted  as  to  the  lieii  debt  in 
case  the  balance  of  the  land  failed  to  pay  it.  After  the  rendi 
tion  of  this  judgment,  but  bofore  the  sale  of  the  land,  the  lien 
creditor  died.  On  December  22,  1880,  an  order  was  entered  recit- 
ing that  a  certain  person  as  his  administrator  filed  a  petit'on  of 
revivor,  and  that  J.  H.  Fishback,  by  attorney,  entered  his  ap- 
pearance to  it.  This  petition  set  forth  the  death  of  the  creditor, 
the  appointinent  of  the  party  as  his  administrator,  and  asked  the 
revivor.  In  point  of  fact  the  person  named  as  administrator  in 
this  onler  and  petition  did  not  qualify  as  sucli  until  March  10, 
1881.  At  the  May  term,  1881,  of  the  court,  however,  this  order 
was  entered:  "Tlie  petition  of  revivor  having  been  filed  herein, 
and  the  defendants,  J.  H.  Fishback  and  W.  A.  Fishback,  having^ 
entered  their  appearance  thereto,  it  is  now  ordered  and  adjudged 
that  the  judgment  herein  in  favor  of  the  defendant,  W.  L.  Rob- 
erts, be,  and  the  same  is  now,  revived  against  the  said  J.  H. 
Fishback  and  W.  A.  Fishback."  Thereafter  the  land  was  sold. 
It  failed  to  pay  the  lien  debt.  A  judgment  was  then  entered 
ordering  the  sale  of  the  thirty  acres  that  had  been  allotted  as  a 
homestead.  After  this,  but  before  tlie  sale,  it  was  for  valuable 
consideration  conveyed  by  J.  H.  Fishback  to  Annie  and  Jamea 
F.  Fishback.  They' were,  however,  pendente  lite  i)urchasers,  and 
on  September  18,  1882,  it  was  sold  under  the  decree  and  bid  in  by 
the  appellee,  E.  J.  Green,  for  $478.8(),  he  being  one  of  the  ap- 
praisers, and  it  being  appraised  at  $1,2<X).  J.  H.  Fishback  alone 
filed  exceptions  to  the  report  of  the  sale,  but  it  was  confirmed. 
Green  ol)tained  a  deed  and  an  order  for  a  writ  of  possefision,  but 
did  not  cause  it  to  issue  until  nearly  two  years  after  his  purchase. 
Thereupon  John  H.  Fishba«.*k  brought  one  of  these  actions,  seek- 
ing the  vacation  of  the  judgments  above  named,  and  enforcing: 
the  habere  facias  of  (Jreen  and  the  appellants.  Annie  and  James 
F.  Fishback  brought  the  other,  asking  substantially  the  same 
relief.  By  an  amended  petition,  however,  they  assert  that  Green 
bid  the  iaiid  in  for  the  appellant,  James  F.  Fishback.  under  an 
agreement  with  him  that  he  might  redeem  it,  and  it  ie  askeci 
that  Green  be  adjudged  to  be  a  mere  holder  of  the  title  in  trust. 

The  two  cases  present  three  questions:     First.  Did  the  court  in 
Grant  county  have  jurisdiction  to  decree  the  sale  of  the  land  in 
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Kenton  county?  Second.  Were  all  the  proceedings  looking  to  the- 
sale  of  the  land,  had  subsequent  to  the  death  of  the  lien  creditor, 
void  for  want  of  a  revivor?  Third.  If  Greenup  purchased  the  thirty 
acres  of  land  under  an  agreement  with  James  F.  Fishback  that 
he  might  redeem  it,  is  the  contract  an  enforcible  one,  and 
should  a  court  of  equity,  under  all  the  existing  circumstances,, 
exert  itself  in  that  direction? 

Ordinarily  a  lien  upon  land  must  be  enforced  in  the  proper  court 
of  the  county  where  the  property  is  situated,  and  the  question 
arises  whether  the  law  is  otherwise  in  an  action  where  it  is 
sought  to  throw  the  debtor's  estate  into  insolvency  and  divide  it 
among  his  creditors.     Section  62  of  the  ( !ivil  Code  provides: 

** Actions  must  be  brought  in  the  county  in  which  the  subject 
of  thp  action,  or  some  part  thereof,  is  situated— 

*'lst.  For  the  recovery  of  real  property  or  of  an  estate  or  interest 
therein. 

**2d.  For  the  partition  of  real  property  except  as  is  provided  in 
section  66. 

**3d.  For  the  sale  of  real  property  under  title  10,  chapter  14,  or 
jLinder  a  mortgage,  lien  or' other  encumbrance  or  charge  except 
for  debts  of  a  decedent." 

Section  65  says:  *'An  action  to  settle  the  estate  of  a  deceased 
person  must  be  brought  in  the  county  in  which   his  personal  rep-, 
resentative  was  qualified." 

It  will  not  be  questioned  but  what  lands  uf  a  decedent,  lying  in 
other  counties  than  that  where  the  suit  to  settle  liis  estate  may 
be  pending,  may  be  sold  under  a  decree  rendered  in  it.  This  is 
necessary  to  save  cost  and  multiplicityiof  suits.  The  least  reflec- 
tion dictates  that  any  other  course  would  be  improper.  So  cogent 
are  the  reasons  for  it  that  if  the  statutory  provision  upon  the 
subject  were  of  doubtful  construction  it  would  be  so  construed. 
Section  3,  article  2  of  chapter  44  of  the  General  Statutes,  in  speak- 
ing of  suits  to  throw  the  debtor  into  insolvency,  provides:  '*Any 
number  of  persons  interested  may  unite  in  the  petition,  but  it 
shall  not  be  necessary  to  make  any  persons  defendants  except 
the  debtor  and  the  transferee,  and  the  action  and  proceeding  as  to 
the  mode  of  proving  claims  and  otherwise  shall  be  conducted  as 
actions  and  proceedings  for  the  settlement  of  the  estates  of  de- 
ceased persons  are  now  required  to  be  conducted  so  far  as  the  same 
are  applicable."  It  is  true  that  the  first  section  of  the  same 
article  says:  "But  nothing  in  tliis  article  shall  vitiate  or  affect 
any  mortgage  made  in  good  faith  to  secure  any  debt  or  liafbility 
created  simultaneously  witti  such  mortgage,  if.  the  same  he 
lodged  for  record  within  thirty  days  after  its  execution,"  but, 
considering  the  subsequent  section  already  quoted,  as  well  as  the 
provisions  of  the  Code  supra,  and  the  manifest  reasons  why  they 
should  be  so  construed  when  viewed  together,  it  seems  plain  to. 
us  that  the  words  "vitiate  or  affect,"  as  used  in  the  statute,  re- 
late to  the  validity  of  the  mortgage,  and  that  in  an  action  to 
settle  an  insolvent  estate  the  court  may  decree  the  sale  of  land 
situated  elsewhere  in  the  State  than  in  the  county  where  it  is 
pending.  "The  subject  of  the  action"  in  such  a  suit  is  the  set- 
tlement of  the  entire  estate  of  the  insolvent,  and  not  one  particular 
portion  of  it,  and  the  Code  provides  that  it  "must  be  i)rought  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated."  The  object  of  an  action,  such  as  we  are  now 
considering,  is  to  settle  and  distribute  the  estate  of  the  Insolvent, 
among  his  creditors.  The  Grant  court  had  Jurisdiction  or  the- 
subject  of  the  action,  and  the  proceeding  in  rem  was  incidental... 
We  will  suppose  the  insolvent  debtor  owns  land  In   a  dozen  dVf-. 
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ferent  counties.     If  the  construction  contended  for  is  to  prevail, 
then  that  many  suits  will  be  necessary  to  the  desired  end.     This 

•«an  not   be.     Common   sense  forbitis   a  construction  leading   to 
«uch  needless  expense  and  litigation. 

With  the  death  of  the  lien  creditor  his  cross  action  abated. 
Without  a  revivor  the  subsequent  proceedings  would  have  been 
void.  Either  a  service  of  the  order  of  revivor  or  an  entry  of  ap- 
pearance to  it  by  the  adverse  party  was  necessary  to  render  it 
complete.  It  is  evident  that  when  the  petition  of  revivor  was 
filed  and  the  appearance  of  J.  H.  Fishback  entered  to  it  by  at- 
torney there  was  in  fact  no  administrator  of  the  deceased  cred- 
itor. The  petition,  however,  remained  on  file,  and  foon  after  the 
person  therein  named  as  the  personal  representative  did  in  fact 
become  sucii,  and  the  action  then  proceecled  without  any  sugsres- 
tion  from  the  debtor  tliat  it  had  not  been  properly  revived,  al- 
thougli  lie  was  taking  steps  in  it.  and  in  fact  excepted  to  tlie  re- 
port of  the  sal(>  to  the  appellee,  (ireen.  It  is  unecessary  to  deter- 
mine, however,  whether  this  was  not  a  waiver  of  the  statutory 
requirement  as  to  the  service  of  the  order  of  revivor,  nor  does  the 
question  of  the  jmwer  of  the  attorney  wlio  entered  the  appear- 
ance of  the  del)tor  to  the  i)etition  of  revivor  to  do  so,  whether, 
-owing  to  his  employnient  i)y  otiior  parties  to  the  suit,  lie  occu- 
pied such  a  position  tliat  the  law  and  public  policy  would  not 
admit  of  his  doing  it,  although  he  may  have  acted,  as  he  un- 
doubtedly did,  in  good  faith,  arise,  because  the  order  subse- 
quently made  at  the  May  term,  1H81,  alid  cited  above,  shows  that 
the  debtor  personally  appeared  in  court  and  entered  his  appear- 
ance to  the  petition  of  revivor  then  on  file. 

It  appears  that  upon  the  day  when  the  (rreen  land  was  sold 
James  F.  Fishback  was  proposing  to  purchase  it.  He  applied 
to  (ireen  to  become  his  security.  He  declined,  but  told  Fishback 
thnt  he  would  buy  it.and  he  (Fishback)  could  become  his  security, 
and  then  pay  the  purchase  money  and  redeem  the  land.  It  is 
unnecessary' to  review  all  the  evidence  upon  this  question.  When 
nil  of  it  is  considered  there  is  no  doubt  but  what  Green  bought 
the  land  in  for  Fishback,  and  under  an  agreement  that  he  might 
redeem  it  by  paying  the  purchase  money  with  its  interest.  All 
of  the  circumstances  strengthen  this  conclusion.  Several  wit- 
nesses, including  one  introduced  by  the  appellee,  (5reen,  prove  in 
substance  that  he  said  so.  He  contends  that  the  redemption 
privilege  of  Fishback,  under  the  aareement  between  them,  was 
limited  in  time,  to  wit:  If  he  repnidvthe  purchase  money  within 
^\  year  from  the  time  of  the  sale,  then  he  was  to  have  the  land 
back,  but  if  he  did  not  then  Green  was  to  hold  it.  This  right  the 
law  already  gave  him  in  the  event  the  land  did  not  bring  two- 
thirds  of  its  appraised  value.  It  is  sufficient  to  say  that  there  is 
«ome  conflict  of  testimony  as  to  whether  the  right  to  redeem  was 
under  the  agreement  thus  restricted.  Green  allowed  James  F. 
Fishback  to  remain  in  possession    of   the   property   without   any 

-effort  to  disturb  him  for  nearly  two  years  after  the  sale.  After 
it  was  made  Fishback,  at  a  considerable  cost,  built  a  barn  upon 
the  place  and  otherwise  improved  it.  The  conduct  of  the  parties 
ispeak  louder  than  their  words  even.  It  is  perfectly  evident  tliat 
the  purchase  was  made  by  Green  for  Fishhack.  He  bid  it  in  at 
^473.80,  when,  as  one  of  the  appraisers,  he  had  just  said  it  was 
worth  $1,200.  If  judged  by  the  entire  transaction  the  land  was 
to  be  held  by  Green  merely  as  security  for  the  money,  then  the 
time  of  redemption  is  not  material.  We  are  disposed  to  so  con- 
.ftider  it.     This  is  equitable.     If   this   view   be   not  adopted   then 

*<i^reen  gets  the  land  foi*  a  fraction  of  its  value,  together  with  the 
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improvements  put  upon  it,  evidently   in   good   faith,  by  Fishbaok 
since  the  sale. 

An  agreement  by  A  to  bid  in  land  at  a  sale  and  hold  it  subject 
to  an  agreement  with  the  owner  to  redeem  it  is  enforcible.  It  i» 
not  a  sale  by  A,  but  he  holds  it  in  trust  for  the  former  owner. 
The  statute  of  frauds,  therefore,  presents  no  obstacle  to  a  recov- 
ery in  such  a  case.  (Martin  v.  Martin,  16  B.  M.,  8;  Miller's  Heirs. 
V.  Antle,  2  Bush,  407;  Green  v.  Ball,  4  Bush,  580.) 

The  appellants,  Annie  and  James  F.  Fishbaek,  are  now  asking^ 
equity,  however.  Their  pleadings  show  that  they  were  slow  in 
setting  up  that  the  purchase  by  Green  was  for  James  F.  Fish-, 
l)ack's  heneflt.  He  has  never  brought  the  money  into  court  ta. 
repay  the  appellee,  Green,  nor  has  he  tendered  it  to  him.  If  any 
relief  be  granted  him  it  should,  therefore,  be  upon  terms  that  he 
who  asks  equity  must  do  equity. 

Tile  judgment  in  the  case  of  John  H.  Fishbaek  against  E.  J^ 
Green,  &c.,  is  atBrmed,  but  under  the  peculiiir  circumstances  the- 
judgment  in  the  case  of  James  F.  Fishbaek,  &c.,  against  E.  J. 
Green  is  reversed  and  cause  remanded,  with  directions  to  the 
lower  court  to  afford  the  appellant,  James  F.  Fisliback,  a  rea- 
sonable time  within  which  to  bring  the  purchase  money  paid  l)y 
the  appellee,  Green,  into  court  for  him,  together  with  interest 
thereon  from  the  time  of  payment,  and  Green's  cost  in  both  this 
and  the  lower  court  in  this  suit,  and  if  he  does  so  then  the  lower 
court  will  cancel  the  commissioner's  deed  to  Green  and  set  aside- 
all  subsequent  proceedings  in  his  favor,  looking  to  the  posses- 
sion of  the  land,  and  order  the  money  paid  to  him,  but  if  this  be 
not  done  thc^ii  tlie  court  will  dismiss  this  action  at  the  co,st  of  ax>- 
pellants. 


MARSHALL'S  TRUSTEE  v.  RASH,  &c. 
(Filed  March  L5,  1888.) 

1.  Trust  estate  subject  to  debts— A  testator  can  not.  nor  can  any  ono,  rest 
property  or  funds  in  trustees  for  the  use  of  another  without  subjecthig  it  tf> 
the  debts  of  the  cestui  que  trust,  and.  although  a  discretion  may  be  given  to 
the  trustee  in  the  luanagement  and  control  of  the  estate,  and  as  to  the 
amount  of  ])roflt8  therefrom  to  be  paid,  and  the  manner  of  paying  them  to 
the  person  for  whose  use  and  benefit  it  is  held,  the  ritrhts  of  creditors  are 
not  thereby  Impaired,  for,  such  discretion  is  subject  to  the  control  of  a  court 
of  equity. 

2.  Same— The  estate  Itself  may  be  subjected  and  sold;  or.  if  practicable, 
and  to  the  intere.n  of  the  parties,  tl)e  rents,  interest  or  profits  may  be  sub- 
jected and  applied  by  a  court  of  equity  to  the  payment  of  the  debts  of  the 
cestui  que  trust. 

A  testator  devised  real  estate  to  his  two  brothers,  John  and  William,  pro- 
viding that  John's  part  should  be  held  in  trust  by  his  brother  WlUiaro^ 
•*who  shall  manage  and  control  John's  part  and  pay  him  only  such  parts  of 
the  proceeds  and  profits  as  in  his  discretion  the  said  William  may  think  best, 
the  intention  being  to  invest  William  with  the  legal  title  to  John's  part  to 
be  held  in  trust  as  aforesaid."  John's  creditors  seek  to  subjict  his  interest, 
the  land  having  been  divided.  Held— That  as  it  does  not  appear  tiiat  the* 
debts  could  have  ail  been  satisfied  in  a  reasonable  time  from  the' rents  and 
profits,  the  court  did  not  abuse  a  sound  discretion  in  directlug  a  sale  of  th» 
land  for  that  purpose. 

Yeaman  &  Lockett  for  appellant. 
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H.  F.  Turner  and  R.  H.  Cunningham  for  appellees. 
Appe^.]  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  sceond  clause  of  the  will  of  J.  B.  Marsliall  is  as  follows: 
"All  the  rest  and  residue  of  my  estate  of  eveiy  description,  in- 
•<5luding  what  is  left  of  my  tract  of  land  after  laying  off  said  fifty 
acres  to  Mrs.  Hickman,  I  give  and  bequeath,  subject  to  the  pay- 
ment of  all  my  just  debts,  to  my  two  brothers,  Wm.  J.  Marshall 
»nd  John  H.  Marshall,  to  be  divided  equally  between  them,  but 
Bubjeet  to  this  condition:  That  my  brother  John's  part  is  to  be 
lield  in  trust  for  him  by  my  brother  William,  who  shall  manage 
^nd  control  John's  part,  and  pay  him  only  such  part  of  the  pro- 
-ceeds  and  profits  as  in  his  discretion  the  said  William  may  think 
best,  the  intention  being  to  invest  William  with  the  legal  title 
to  John's  i)art,  to  be  held  in  trust  as  aforesaid.'' 

It  apears  that  after  the  death  of  tlie  testator  a  division  was 
made  of  the  land  by  commissioners,  and  that  part  held  by  Wm. 
J.  Marshall  in  trust  separated  from  the  other,  and  appellees, 
<5reditors  nf  John  H.  Marshall,  instituted  their  several  actions, 
which 'were  consolidated,  to  subject  his  interest  in  the  land  so 
allotted,  and  in  all  otiier  property  held  in  trust  for  him  undei"  the 
M'ill,  and  whether  the  judgment  for  sale  of  the  land  to  satisfy  the 
debts  was  proper  is  the  question  now  before  us. 

Section  21,  article  1,  chapter  f53,  (General  Statutes,  is  as  follows: 
*' Estates  of  every  kind  held  or  possessed  in  trust  shall  be  sub- 
ject to  the  debts  or  charges  of  the  person  to  wliose  use  or  for 
whose  benefit  they  shall  be  respectively  held,  or  possessed  as 
they  would  be  subject,  if  those  persons  owned  the  like  interest 
in  the  property  hold  or  possessed,  as  thc^v  own  or  shall' own  in 
the  use  or  trust  thereof." 

That  provision  has  been  the  law  since  1793,  and  often  con- 
strued and  applied  in  cases  before  this  court,  and  from  the  vari- 
ous decisions  on  tho  subject  it  may  be   regarded   as  settled  that: 

1st.  As  said  in  Samuel  v.  Johnson,  12  B.  M.,  479,  *'a  testator  can 
not,  or  can  any  one,  according  to  our  laws,  vest  property  or 
funds  in  trustees  for  the  use  of  another  without  subjecting  it  to 
the  dehts  of  the  cestui  que  trust." 

For  the  language  of  the  statute  is  so  direct  and  explicit  as  to 
preclude  entirely  the  belief  it  was  intended  any  conditions  or  re- 
i^trictions  contained  in  a  will  or  deed  should  operate  to  exempt  an 
estate  so  held  from  tho  df^ht-?  and  ciian^es  of  the  person  to  whose 
use  and  for  whose  benefit  it  shall  be  held. 

2d.  Although  a  discretion  may  bo  given  to  the  trustee  in  the 
management  and  control  of  thn  estate,  and  as  to  the  amount  of 
profits  therefrom  to  i)e  p-iid,  and  in  the  manner  of  paying  them 
to  the  person  for  whose  use  and  benefit  it  is  held,  the  rights  of 
I'Teditors  are  not  thereby  impaired,  for  such  discretion  is  to  be 
reasonably  and  in  good  faith  exercised  for  the  benefit  of  the  ben- 
eficiary of  the  estate,  and  incidentally  for  the  protection  of  his 
creditors,  and  is  always  subject  to  the  control  of  the  court  of 
equity. 

.Sd.  As  said  in  Eastland  v.  Jordan,  8  Bibb,  186,  when  a  share 
held  in  trust  was  subjected  and  sold,  "it  is  not  the  trust,  but  the 
estute  itself  held  in  trust,  which' is  made  subject  to  the  debts  of 
thn  cestui  que  trust,"  anci  consequently  the  estate,  whether  it 
consist  of  buid  or  personal  property,  may  be  subjected  and  sold, 
or,  if  practicable,  and  to  the  interests  of  the  parties,  the  rents,  in- 
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terest  or  profits  may  b,e^  subjected  and  applied  by  a  court  of  equity 
to  payment  of  debts  of  the  cestui  que  trust. 

In  Pope's  Ex'or  v.  Elliott  8  B.  M.,  56,  it  was  held  that  the 
bequest  in  that  ca^e  Was,  by  the  terms  of  the  will*  different  from 
B  devise  of  property  or  money  in  trust  for  the  use  and  benefit  of 
an  individual  and  from  a  devise  of  specific  property  in  trust  to 
apply  the  proceeds  or  profits  to  his  support,  and,  therefore,  only 
such  interest  on  the  fund  as  had  accumulated  and  was  in  the 
hands  of  the  trustee  could  be  subjected. 

In  White  v.  Thomas,  8  Bush,  661,  it  .was  held  that  a  dwelling 
house  and  land  devised  was  not  liable  by  reason  of  a  proviso  in 
the  will  that  the  property  should  not  be  subjected  to  alienation  or 
sale  by  the  cestui  que  trust  or  for  her  debts,  and  any  attempt  to 
do  so  should  terminate  her  right  to  use  and  enjoy  the  property. 

In  Davidson  v.  Kemper,  79  i<y.,  5,  it  was  held  that  tne  bene- 
ficiaries, by  reason  of  the  peculiar  provisions  of  the  will,  took  no 
sue!)  interest  or  estate  under  it  as  could  be  made  subject  to  their 
debts,  or  be  enforced  against  the  trustee. 

It  is  not  necessary  to  refer  particularly  to  the  provisions  of  the 
Wills  in  the  three  CH««es  ju*«t  cited,  nor  to  determine  whether  they 
are  allowable  exceptions  to  the  rules  we  have  laid  c'.own  here,  for 
the  circumstances  of  these  ca^-^s  are  wholly  diflFerent  from  the 
■one  now  before  us,  and  would  not  serve  to  illustrate  the  question 
we  are  considering,  for,  by  the  will  of  J.  B.  Marshall,  the  estate 
devised  is  plainly,  in  the  meaning  of  the  statute,  tp  be  held  in 
trust  for  the  use  and  benefit  of  John  Marshall,  and  can  not  be 
diverted  from  that  object,  but  the  trust  may,  if  necessary,  be 
enforced  by  a  court  of  equity  at  the  instance  of  the  beneficiary, 
»nd  as  a  logical  result  the  estate  may  be  subjected  to  payment 
of  his  debts. 

It  does  not  appear  that  the  debts  could  have  all  been  satisfied 
in  a  reasonable  time  from  the  rents  and  the  profits,  and  the  court 
did  not,  therefore,  abuse  a  sound  discretion  in  directing  a  sale  of 
the  land  for  that  purpose. 

Judgment  affirmed. 


SANDERS  v.  MOORE. 

(Filed  March  17,  1888— Not  to  be  reported. ) 

1.  Ejecttrent— Inptrnotions— In  this  action  by  appellant  airalnst  appellee  to 
recover  possession  of  land  of  which  appt^llee  had  been  in  actual  possession 
Tor  more  than  twenty  years,  olainiinir  it,  ns  he  alleges,  as  bis  own,  neither 
party  made  out  a  perfect  titlp.  and  the  only  question  ^as  whether  appellee, 
after  hu  entered,  agreed  to  hold  as  the  tenant  of  appellee's  vendor.  The 
t>ourt,  on  its  own  motion,  inscruotod  the  jury  that  if  appellee,  after  entering; 
on  the  land,  agreed  with  V.,  appellant'^  vendor,  that  he  would  hold  the 
land  for  him  until  he  completed  his  title  and  then  buy  it  from  him,  then 
defendant  (appellee)  is  estopped  to  deny  the  title  of  V.,  and  they  must  find 
for  plaintiff  (appellant).  This  instruction  is  objected  to  because  it  singles 
out  particular  facts  proved,  and  makes  the  right  to  rec«»ver  depend  on  the 
truth  or  falsity  of  such  facts.  Held— That  if  the  instruction  is  objectioqahle 
it  is  more  objectionable  t-o  defendant  than  plaintiff,  as  the  very  fiicts  recited 
In  the,  instruction  are,  those  proved  by  the  plaintiff 's  witnesses,  and  upon 
which  his  recovery  depends.  Moreover,  it  follows  the  instruction  asked  by 
plaintiff  and  refused. 

2.  Same— Second  verdict— As  there  are  many  facts  inconsistent  with  own- 
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ership  in  appellant's  vendor,  and  this  is  the  second  vertllct  for  appellee,  tb«k 
court  is  not  inolined  to  disturb  it.  •  - 

T.  C.  Bell  for  appellant. 

Samuel  Avritt  and  John  W.  Lewis  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  is  the  second  time  this  case  !ias  been  brought  here  for  re-^ 
vision.  The  real,  and  in  fact  the  only,  controversy  in  this  ease 
is  whether  or  not  the  appellee  entered  upon  the  land  in  dispute, 
or  havinff  entered,  aji^reed  to  hold  as  the  tenant  of  the  vendor  of 
the  appellant. 

This  action  was  instituted  in  the  year  1H71,  and  on  the  first  trial, 
a  judgment  having  been  rendered  for  the  appellee  an  appeal,  was 
taken,  resulting  in  a  n^versal  for  the  reason  the  court  below  re- 
fused to  tell  the  jury  that  if  the  appellee  entered  as  tenant  of  ap- 
plelant's  vendor,  or  after  entering  agrecui  to  hold  under  his  title, 
he  could  not,  under  the  fads  proven,  fleny  his  landlord's  title  or 
that  of  his  vf  nde^^  On  the  return  of  the  cause,  the  evidence  be- 
ing in  substance  the  samc^  as  on  the  former  trial,  a  verdict  and 
Judgment  were  again  rendered  for  the  appellee.  It  is  urged  by 
the  appellant  that  the  court  failed  to  follow  the  law  as  directed 
in  the  former  opinion,  and  also  erred  in  refusing  to  instruct  the 
jury  as  asked  by  him. 

It  is  evident  that  neither  party  has  made  out  a  perfect  title, 
and  the  appellee  having  been  in  the  actual  possession  of  thia 
land  for  more  than  twenty  years  prior  to  the  bringing  of  this 
action,  claiming  it,  as  he  alleges,  as  his  own,  the  only  inquiry  to 
be  considered  is  as  to  the  manner  of  his  holding  after  he  entered 
upon  and  took  the  actual  possession.  There  is  no  pretense  that 
the  appellee  entered  on  the  land  as  J:he  tenant  of  the  vendor  of 
tiie  appellant,  but  having  gone  on  the  land  without  right  that  he 
agreed  with  Veach  to  hold  the  land  as  his  tenant,  and  to  pur- 
cliase  it  from  \Vm.  Veach  as  soon  as  the  latter  obtained  title  from 
the  heirs  of  Willis,  Veach  holding  Willis'  tM)nd  for  litlo.  The  tes- 
timony  of  mr)re  than  one  witness  establishes  this  agreement,  and 
that  of  others  showing  an  offer  by  the  appellee  to  purchase  the 
land  from  him  after  he  (the  appellant)  purchased  it  from  hia 
father.  The  evidence  makes  a  strong  case  as  to  the  existence  of 
the  tenancy,  and  the  recognition  by  the  appellee  of  Veach  as  liiR 
landlord.  Moore  denies  the  tenancy,  and  also  the  agreement  to 
hold  for  Veach,  and  says  the  offer  to  purchase  was  in  the  nature 
of  a  compromise.  It  is  a  singular  but  admitted  fact  that  Mooie 
has  been  in  the  actual  possession  of  this  land  for  over  thirty 
years;  that  he  paid  the  taxes  upon  it  for  twenty  years  and  re- 
mained there  unmolesttd  until  this  action  was  l>r()ught  in  1871. 
While  on  the  land  he  purchased  it  of  other  claimants,  or  a  part 
of  it,  and  Veach  wrote  the  bond  for  title.  He  <»xhibited  deeda 
and  patents  covering  the  land  that  were  hostile  to  the  title  of  the 
plaintiff,  and  while  oi)jections  were  urged  to  the  testimony  as  to 
the  boundary  (»mbraeed  by  them,  we  see  no  reason  why  they 
were  not  coinpet*MU  to  show  an  adverse  claim  as  well  as' an  ad- 
verse holding.  The  land  was  termed  by  some  as  congress  land, 
and  when  the  appellee  settled  upon  it  it  was  in  a  wild  state,  and 
subject  to  the  depredations  of  trespassers.  There  are  many  facta 
established  inconsistent  with  the  claim  that  appellee  was  hold- 
ing under  the  plaintiff's  title,  and  if  the  instructions  were  proper 
this  case  should  be  affirmed.  A  number*of  instructions  were 
asked  by  both  sides  and  refused,  and   some  of  them  were   unob- 
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Jectionable,  still  the  court  on  itH  own  motion  gave  the  jury  such 
instructions  as  embraced  the  law  of  the  case.  The  court  told 
the  jury  that  if  the  appellee,  after  entering  on  the  land,  agreed 
with  Veach  that  he  would  hold  the  land  for  Veach  until  he  com- 
pleted his  title,  and  then  buy  it  from  him,  then  the  defendant  is 
estopped  to  deny  Veach's  title,  and  they  must  find  for  the 
plaintiff. 

This  instruction  is  objected  to  because  it  singles  out  from  the 
testimony  particular  facts  proven,  and  malies  the  recovery  de- 
pend on  the  truth  or  falsity  of  such  facts.  If  objectionable  it 
seems  to  us  the  instruction  is  more  objectionable  to  the  defend- 
ant than  to  the  plaintiff,  as  the  very  facts  recited  in  the  instruc- 
tion are  there  proven  by  the  plaintiff  or  his  witnesses,  and  upon 
which  his  recovery  depends.  The  instruction  given  by  the  court 
follows  thie  instruction  asked  by  plaintiff.  The  instruction  by 
plaintiff  told  the  jury  that  if  the  defendant  occupied  the  land 
under  an  agreement  to  hold  it  for  Veach,  then  Moore  held  as 
tenant  and  is  estopped  from  denying  his  title,  and  must  restore 
the  possession.  It  is  clear  that  the  appellee  made  no  entry  un- 
der Veach,  and  equally  clear  that  if  no  agreement  was  made  after 
he  entered  to  holci  under  Veach  that  this  verdict  was  right.  This 
was  the  only  issue  or  fact  to  be  established,  and  the  subsequent 
conduct  of  the  appellee  as  to  his  offer  to  buy  was  evidence  to 
show  that  such  an  agreement  •  was  made.  The  agreement  was 
proven,  and  the  subsequent  acts  of  Moore  offered  to  confirm  its 
truth.  The  jury  believed  Moore,and  rejected  the  testimony  offered 
by  the  plaintiff.  Moore's  testimony  was  strengthened  by  his 
long-continued  possession;  by  the  payment  of  taxes  for  twenty 
years  or  longer;  by  a  possession  of  tiie  land  in  his  vendors  prior 
to  his  entry  upon  the  land  in  the  year  1861.  He  went  there  in 
1851,  and  was  there  when  this  suit  was  brought  in  1871.  He  paid 
no  rents.  There  was  no  cultivation  of  the  land  by  the  appellants' 
vendor;  no  act  reducing  it  to  possession;  no  claim  asserted  hos- 
tile to  Moore,  but  a  loose  conversation  conducing  to  show  the 
understanding  of  parties  as  to  the  mode  of  Moore's  holding. 
There  are  many  facts  inconsistent  with  ownership  in  Veach,  and 
as  this  case  has  been  tried  a  second  time,  resulting  in  a  second 
verdict  for  the  defendant,  we  are  not  disposed  to  disturb  it. 

Judgment  affirmed. 


PRYOR  V.  CASTLEMAN,  &c. 

(Filed  March  17,  1888— Not  to  be  reported.) 

Deeds— ReverRion— A  convejanoe  by  a  father  to  another  In  trust  fbr  hl» 
daughter  for  life,  and  upon  her  death  to  her  children,  but  if  no  children, 
then  to  the  legal  helrR  of  rhe  grantor  created  a  reversion  in  the  grantor 
which  he  could  pass  by  deed. 

John  Carroll  fnr  appellant. 

Wm.  Carroll  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1852  Peter  Foree,  in  consideration  of  love  for  his  daughter^ 
Frances  Crutcher,  conveyed  a  tract  of  about  3(X)  acres  of  land  to. 
her  husband,  James  Crutcher,  the  hai)endum  clause  of  the  deed 
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being  a»  follows:  '*To  have  and  hold  the  land  unto  said  James 
<Jrutcher  in  trust  for  the  use  and  benefit  of  the  said  Frances 
Crutcher  and  any  children  which  may  be  lawfully  born  of  her 
body  during  the  natural  life  of  the  said  James  Crutcher  and 
Frances  Crutcher,  his  wife,  but  it  is  distinctly  understood  that 
at  the  death  of  the  said  Crutcher  and  wife  said  trust  shall  oease. 
And  the  fee  simple  title  shall  vest  absolutely  in  the  children  of  said 
Frances,  born  in  lawful  wtdloelc,  and  if  no  children,  then  to  my 
legal  heirs."  In  18<i6,  in  virtue  of  a  judgment  of  court,  the  land 
was  sold  and  the  proceeds  invested  in  tjie  tract  in  contest  lying 
in  the  same  county,  and  a  deed  was  executed  therefor  by  one 
Gist  to  said  Crutcher  for  the  same  purpose,  and  containing  the 
8ame  terms  and  limitations  as  vvrre  in  the  one  first  mentioned. 
In  1876  Peter  Foree,  together  with  his  children  then  living,  and 
all  his  grandchildren,  except  the  two  who  are  defendants  to  this 
action  in  the  lower  court  and  now  appellants,  executed  a  deed 
to  Frances  Crutcher,  her  husl>and,  James  Crutcher  being  dead, 
by  which  thej-  conveyed,  or  undertook  to  convey,  to  her  the  ab- 
solute title  to  the  tract  which  had  been  previously  conveyed  by 
Gist.  In  that  deed  the  conveyance  by  Peter  Foree  in  1862,  the 
exchange  of  the  tract  of  3(K)  acres  for  the  one  conveyed  by  Gist, 
the  fact  that  Frances  C'rutcher  had  no  children,  and  the  desire  of 
her  father,  who  was  still  living,  as  well  as  the  other  parties 
who,  at  his  death,  would  inherit  as  his  heirs  at  law,  to  invest 
her  with  the  fee,  were  recited  as  the  inducement  and  considera- 
tion moving  the  grantor.  This  action  was  instituted  in  1885  by 
Frances  Crutcher  and  her  then  husband,  George  C.  Castleman, 
against  appellants,  Mary  and  Sallie  Pryor,  the  only  two  of  the 
heirs  at  law  of  Peter  Foree  who  had  refused  to  unite  in  the  deed 
of  1876,  and  in  the  petition  the  plaintitf  asked  that  the  title  of 
Frances  Castleman  to  thp  land  no  quieted,  and  it  be  adjudged 
the  defendants  had  no  estate  or  interest  in  it,  and  the  demurrer 
to  the  petition  having  been  overruled  and  judgment  rendered  as 
prayed  for  the  defendants  appeal. 

By  the  terms  of  the  deed  of  1852,  upon  the  death  of  Frances 
Crutcher  the  fee  simple  title  to  the  land  conveyed  was  to  vest 
absolutely  in  her  children  born  in  lawful  wedlock,  but  if  no 
children,  then  to  the  legal  heirs  of  the  grantor.  Upon  the  death 
of  Frances  Crutcher,  having  had  no  children,  the  irant  would  be 
determined,  and  th^land  \^ould  have  returned  to  the  grantor  if 
then  living.  If  not.  to  his  right  heirs,  and  thus  at  common  law, 
and  as  here  understood  and  recognized,  an  interest  in  reversion 
was  retained  by  him,  for  a  reversion  is  nothing  else  than  **a  re- 
turn of  the  estate  to  the  original  owner  after  the  limited  estate 
carved  out  of  it  had  determined." 

*'At  common  law  if  a  man  seized  of  an  estate  limited  to  one 
for  life,  remainder  to  his  own  right  heirs,  they  would  take  not  as 
remaindermen,  but  as  reversioners,  and  it  would  be,  moreover, 
competent  for  him,  as  being  himself  the  reversioner,  after  mak- 
ing such  a  limitation,  to  grant  away  the  reversion,  and  when  he 
made  the  limitation,  after  a  life  estate  to  his  own  heirs  by  will, 
they  took  as  reversioners  and  not  as  purchasers."  (Washburn  on  • 
Real  Property,  volume  2,  page  395.)  In  Alexander  v.  De  Kermel, 
81  Ky.,  345,  the  testator  had  conveyed  a  lot  of  land  to  a  trustee 
for  his  own  use  during  life,  and  to  his  issue,  if  any,  in  fee.  If 
none  then  in  equal  parts  to  two  half  brothers,  or  the  survivor,  or 
to  the  issue  of  either;  and  if  both  of  them  should  die  before  him 
without  issue  said  property  to  go  to  his  heirs.  The  two  half 
brothers  having  (iied  wirhout  issue,  he  afterwards  made  a  will 
devising  the  lot  to  another  than  his  heirs  at  law,  and  it  was  held 
by  this  court  the  common  law  doctrine  of  reversion   prevails  in 
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this  State,  and  that  the  deed  made  by  the  testator  created  a  re- 
version in  him,  which  he  had  the  'right  to  pass  by  will.  It 
seems  to  us  the  ruling  in  that  case  is  decisive  of  the  question  of 
the  right  of  Peter  Foree  to  convey  tl)e  reversion  in  fee  to  his 
daughter,  and  that  she  has,  by  virtue  of  that  conveyance,  an  ab- 
solute title  to  the  land.  We  do  not  thinis  it  makes  any  difference 
that  the  tract  conveyed  in  1852  was  exchanged  for  the*  one  now  in 
contest,  for  by  the  exchange  Peter  Foree  acquired  the  same  in- 
terest in  the  second  that  he  had  in  the  other  tract. 

Judgment  affirmed. 

Chief  Justice  Pryor  not  sitting^ 


KENTUCKY  SUPERIOR  COURT. 


CHESAPEAKE,  OHIO  &  SOUTHWESTERN  R.  R.  CO.  v. 
HOUSEMAN. 

SAME,  &e.  V.  SAME. 

(Filed  Feburary  23,  1888.) 

1.  Railroads— Rights  of  creditors— Property  owned  by  a  rnllroad  coiopaDy 
not  pertaining  to  the  operation  of  the  road,  nor  capable  of  being  so  used,, 
may  be  taken  in  execution  and  sold. 

Therefore  a  creditor  may,  by  a  proceeding  under  section  4.39  of  the  Code^ 
subject  a  debt  due  the  company,  when  it  Is  conceded  that  the  debt  sought  to> 
be  subjected  Is  not  needed  for  operating  purposes,  the  other  earnings  being- 
more  than  sufficient. 

8.  Same— MorDflfftize  of  income— Although  a  railroad  conipany  has  mort- 
gaged its  IncnniP  under  Acithority  conferred  by  its  charter,  the  income,  until 
the  moi'tflragce  either  takes  possession  under  the  provisions  of  the  mortgage 
or  Invokes  the  judicial  powpr.  belongs  to  the  company,  is  subject  to  its  con- 
trol and  is  liable  to  its  creditors. 

Holmes  Cummings  for  appellant. 

Robertson,  Smith  &  Robbins  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  'of  the  court  by  Judge  Bowden. 

Ist.  The  rule  in  Phillips  v.  Winslow,  18  B.  Mon.,  431,  and  similar 
cases,  is  for  the  protection  of  the  public  against  the  calamity  of 
delaying  or  stopping  transportation,  and  not  to  shield  the  com- 
pany from  the  ordinary  process  by  which  debtors  are  compelled 
to*  pay.  Property  owned  by  it,  not  pertaining  to  the  operation 
of  the  road  nor  capable  of  being  so  used,  may  be  taken  in  execu-^ 
tlon  and  sold.  (Lincoln  County  Court  v.  Louisville  &  Nashville 
R.  R.  Co.,  3  Ky.  Law  Rep.,  438.)  The  same  principle  will  sus- 
tain a  proceeding  under  section  439  of  the  C«>de,  when  it  is  con- 
ceded, as  in  this  case,  that  the  debt  sought  to  be  subjected  is  not 
needed  for  operating  purposes,  the  other  earnings  being  more 
than  Bufllcient.  It  would  be  a  misapplication  of  a  salutary  rule  to 
require  holders  of  small  claims  to  g9  into  equity  to  have  a  re- 
ceiver appointed,  or  even  to  proceed  against  the  company  to  have 
a  statement  of  its  chief  officers  showing  a  surplus  over  running- 
expenses,  so  as  to   reach    that  surplus   by   process   of  contempti^ 


Digitized  by  VjOOQIC 


970"  C,  6.  &   S.  W.  R.  R.  CO.  V.  HOUSEMAN. 

when  there  is  no  question  as  to  the  existence  of  net  earnings.  We 
are  not  aware  that  this  exact  question  has  heen  decided  by  our 
Court  of  Appeals.  In  Wilder  v.  Shea,  13  Bush,  128,  it  was  not 
presented.  Shea  did  not  seek  to  garnish  a  debtor  to  the  com- 
pany, but  one  of  its  oflBoers.  As  the  officer  was  not  a  debtor  to 
the  company  thevti  could  be  no  garnishment.  It  was  really  au 
effort  to  compel  an  officer  of  the  company  to  pay  its  debt,  and 
with  regard  to  that  effort  it  was  held  that  he  could  not  be  re- 
quired to  pay  when  the  earnings  were  not  sufficient  for  running 
expenses,  and,  moreover,  that  such  a  proceeding  should  be 
against  general  officers  and  not  against  a  subordinate  who  may 
be  found  with  money  in  his  custody,  but  all  of  this  presupposes, 
and  it  was  so  held,  that  a  company  with  net  earnings  can  be 
forced  to  pay.  In  this  case  the  company's  answer  in  the  attach- 
ment suit, the  petition  of  the  company  and  mortgagees,  to  have 
the  attachment  proceedings  enjoined,  admit  that  the  earnings 
were  more  than  enough  to  pay  running  expenses.  In  the  face  of 
this  admission  we  see  no  reason  why  the  cheap  and  ordinary 
method  of  enforcing  judgments  against  debtors  having  no  prop- 
erty subject  to  execution  may  not  be  permitted.  In  Emerson  v. 
E.  &  N.  A.  Rv.  Co.,  67  Me.,  387,  its  property  was  not  questioned. 
So  in  Oilman  v.  Tel.  Co.,  91  V,  S.,  6()3. 

2d.  The  charter  does  not  seem  to  authorize  a  mortgage  of  in- 
come to  secure  the  bonds  referred  to  in  section  6,  and  even  if  it 
does  so  with  regard  to  those  referred  to  in  section  6  the  evidence 
shows  that  the  net  earnings,  exclusive  of  the  sum  attached,  was 
more  than  enough  to  pay  the  interest  on  debts  incurred  under  sec- 
tion 5,  but  if  the  authority  existed  it  is  manifest  the  intention 
was  that  the  company  should  remain  in  nossession  and  receive 
the  income  until  the  mortgagees  either  tooK  possession  under  the 
provisions  of  the  mortgage  or  invoked  the  judicial  power  to  se- 
cure the  income,  and  in  such  case,  until  action  is  taken,  the 
whole  income  belongs  to  the  company,  is  subject  to  its  control 
and  is  liable  to  its  creditors  as  if  no  mortgage  existed.  (Oilman 
AT.  Tel.  (^o.,  91  U.  S.,  603;  Melendy  v.  Rice,'  94  V.  S..  800;  Fosdick 
V.  Scholl,  99  U.  S.,  253.)  The  mortgage  prescribed  the  manner  in 
which  the  mortgagees  might  assert  their  claim  to  the  income, 
and  it  had  not  been  so  asserted.  Having  no  right  to  control  the 
conduct  of  the  company  with  regard  to  earnings  while  they  per- 
mit it  to  remain  in  possession  and  operate  the  road  for  its  own 
benefit,  they  can  not  availably  intervene  between  the  company 
and  its  creditors,  to  whom  the  company  might  make  payment, 
notwithstanding  the  intervention.  They  bring  no  right  of  their 
■own  to  strengthen  the  company's  objection,  nor  any  that  could 
overrule  its  consent  to  the  payment  demanded.  What  right 
they  have  can  not  he  asserted  against  the  creditor  of  the  com- 
pany so  long  as  th^v  decline  to  assert  it  against  the  company 
itself.  (Douglass,  &c.  v.  Cline,  &c.,  12  Bush,  613;  Newport  &  Cin. 
Bridge  Co.  v.  Douglass.  Trustee,  <fec.<  12  Bush,  673.) 

The  judgment  in  each  case  is  affirmed  with  damages. 
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ELKIN  V.  GILL. 

lulled  February  29,  1888.  Appeal  from  Garrard  Circuit  Court.  OpiuioD  of 
the  court  by  Presidiug  Judge  Ward,  affirxniDg. 

1.  The  rule  of  caveat  emptor  generally  applies  to  judicial  sales,  and  whether 
X)T  not  this  case  is  an  exception  to  that  rule  is  not  necessary  to  be  deter- 
mined, as  the  action  by  the  purchaser  to  recover  what  he  paid  for  the  land 
Is  barred  by  limitation. 

2.  Lirnitation— Where  the  purchaser  is  pus  in  possession  of  the  land  but 
afterwards  evicted  by  one  having  a  better  title,  in  determining  whether  his 
action  to  recover  what  he  paid  is  barred  by  limitation  his  right  of  action  is 
IfO  be  deemed  to  have  accrued  at  once  upon  the  payment  of  the  money  and 
not  when  he  losu  the  land,  the  persons  who  received  the  money  not  being 
parties  to  the  deed  or  bound  by  the  covenants  therein. 

W.  C).  Bradley  for  appellant;  R.  P.  Jacob  and  Anderson  Ss  Herndon  for 
•appellee. 

BARBER  V.  EDELIN,  &c. 

SAME  V.  SAME. 

Filed  February  29,  1888.  Appeal  from  Nelson  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Ward,  reversing  in  former,  and  a£Qrming  in 
latter  case. 

1.  Supersedeas— Injunction— If  an  appeal  be  taken  with  supersedeas  from 
«  judgment  dissolving  a  temporary  injunction,  the  injunction  is  continued 
in  force  by  the  supersedeas  bond. 

If  the  judgment  be  affirmed,  it  must  follow  that  the  supersedeas  bond  cov- 
-ers  the  damages  sustained  by  reason  of  the  injunction  during  the  pendency 
X)t  the  appeal,  and,  therefore,  the  appellants,  whether  or  not  they  have  signed 
the  supersedeas  bond,  may  be  sued  with  the  surety  in  the  supersedeas  bond 
for  such  damages. 

2.  Damages  on  injunction  bond— No  attorney's  fee  can  be  recovered  as  a 
p&Tt  of  the  damages  on  an  injunction  bond  when  the  purpose  of  the  injunction 
was  for  a  perpetual  injunction,  and  the  temporary  injunction  was  sued  out 
'With  a  view  to  its  being  made  perpetual.  That  the  attorney's  fee  may  have 
been  paid  for  the  sole  purpose  of  having  the 'temporary  injunction  dissolved 
^oes  not  alter  the  rule. 

8.  Depositions— As  there  is  nothing  to  show  why  witnesses  whose  deposi- 
tions were  offered  and  rejected  were  not  examined  in  person,  the  court  did 
Hojt  err  in  rejecting  them. 

John  Kelly  for  appellant;  John  Fulton  for  appellees. 

BAILER  V.  LEATHERS,  &c. 

Filed  February  29,  1888.    Appeal  from  Kenton    Circuit  Court.     Opinion. of 

the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Failure  of  sheriff  to  return  execution— On  issue  joined  as  to  whether 
the  sheriff's  failure  to  return  an  execution  for  more  thrfn  thirty  days  after 
the  return  day  was  without  any  reasonable  excuse,  it  was  improper  to  allow 
the  sheriff  to  testify  as  to  what  the  deputy  sheriff  said  when  he  delivered 
^  the  execution  to  the  sheriff,  the  delay  having  then  already  occurred.  What 
be  may  have  said  to  the  sheriff  was  not  a  part  of  the  act  to  be  proved,  but 
was  a  mere  declaration  concerning  a  past  transaction. 


d.  Same— A   capias  ad  satisfaciendum  is  a   **writ  of  execution"/ 
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the  meanlDK  of  the  statute  whloh  denounces  a  penalty  aRalnst  sheriffs  wha 
fall  to  return  writs  of  execution  within  thirty  days  after  the  return  day. 

2.  Same— It  was  error  for  the  court  to  instruct  the  jury  "not  to  find  fop 
the  plaintiff  more  than  one  cent  damages."  If  the  plaintiff  was  entitled  ta 
recover  at  all  for  the  failure  to  return  the  execution  within  thirty  days  after 
the  return  day,  he  was  entitled  to  recover  80  per  cent,  on  the  sum  named  \n 
the  execution. 

4.  Same—As  the  failure  to  return  was  admitted,  the  plaintiff's  cape  waa 
made  out  unless  the  defendant  sQOwed  a  reasonable  excuse  for  the  failure. 
While  plaintiff  must  allege  that  the  failure  to  return  was  without  reasonable- 
excuse,  that  alleeation  is  supported  by  pr«of  that  the  execution  was  placed 
in  the  ofl9cer*8  hands  while  In  effect,  and  was  not  returned  within  thirty 
days  after  the  return  day. 

6.  Same— Under  the  second  ooun^of  the  petition  claiminir  damages  by  rea- 
son of  the  failure  of  the  sheriff  to  arrest  the  defendant  in  the  capias,  the 
Elaintiff  was  entitled  to  recover  all  damages,  not  exceeding  the  amount  of 
is  debt,  which  he  probably  sustained  by  reason  of  the  failure  of  the  sheriff' 
to  arrest  the  defenaant.  The  fact  thac  the  defendant  was  insolvent  is  not 
conclusive  against  plaintiff's  right  to  recover  more  than  nominal  damages. 

Simmons  &  Schmidt  for  appellant;  Hallam  &  Myers  for  appellecH. 

OWENTON,   SQUIRESVILLB    AND     BALL'S   LANDING   TURNPIKE 
ROAD  CO.  V.  SMITH. 

Filed  February  2ft.  1888.    Appeal  from  Owen  Circuit  Court.     Opinion  of  tb& 

court  by  Judge  Barbour,  affirming. 

1.  Subscription  to  turnpike— Variance  between  petition  and  exhibit— Id 
an  action  by  appellant  against  appellee  it  alleges  in  its  petition  a  written 
contract  by  appellee  to  pay  to  the  plaintiff  for  the  construction  of  its  road  a. 
certain  sum,  and  to  take  stock  in  the  road  for  that  amount.  The  route  and 
termini  of  the  road  named  in  the  writing  filed  as  the  basis  of  the  action  da 
not  appear  to  be  the  same  as  those  of  appellant's  road,  and  there  is  no  alle- 
gation showing  that  they  are  the  same,  or  that  they  are  embraced  or  in- 
cluded in  appellant's  road.  Held— That  the  court  can  not  judlMally  know- 
that  they  are  the  same,  and,  therefore,  a  demurrer  to  the  petition  was  prop- 
erly sustained. 

J.  J.  Orr  and  J.  W.  Greene  for  appellant:  Montgomery,  Lindsay  &  Botta 
for  appellees. 

ALTER,  FORWOOD  &  CO.  v.  HOLLIDAY  &  CO,.  &o. 

Filed  February  29,  1888.    Appeal  from  Bourbon  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  reversipg. 

Sales  of  persona]  property— Passing  of  title— Appellants  sold  goods  to  W^ 
in  July  to  b^  delivered  not  earlier  than  September  16.  There  is  testimony 
conducing  to, show  that  The  goods  were  to  be  sent  in  September,  billed  as  of 
October  1,  and  that  it  was  agreed  that  W.  should  have  the  right  to  decline 
taking  them  if  he  then  did  not  want  them.  The  goods  were  delivered  about 
the  middle  of  August  and  W.  at  once  declared  that  he  would  not  take  them 
and  ordered  his  clerk  not  to  open  the  boxes,  which  were  placed  to  themselves 
and  not  opened.  September  11  or  IS  W.  ordered  his  clerk  to  mark  them  back 
to  appellants,  and  send  them  to  the  depot  "by  the  first  chance."  Before 
September  16  the  goods,  not  having  been  returned,  were  attached  by  cr0d^ 
Itors  of  W.  as  his  property.  In  this  contest  between  appellants  and  the  at- 
taching creditors,  Held— 

First.  If  the  agreement  giving  W.  the  right  to  elect  to  take  or  not  to  take 
the  goods  existed,  appellants  could  not  require  him  to  make  a  decision  be- 
fore October  1.  an(}  in  the  meantime  there  was  nothing  of  which  it  waa 
necessary  for  him  to  give  appellants  notice.  He  had  no  duty  to  perform  ex- 
cept to  see  that  the  goods  were  properly  housed. 

Second.  If  there  was  no  such  agreement,  W.  's  conduct  in  holding  the  goodft 
for  nearly  a  month  without  giving  appellants  notice  that  he  did  not  meaA 
to  accept  the  delivery  as  that  for  which  he  contracted  would  preclude  blm  - 
from  relying  on  the  premature  delivery,  and,  therefore,  the  claim  of  the  at% 
taohing  creditors  must  prevail. 
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When  snoods  are  ordered,  and  a  date  .is  fixed  for  their  delivery,  and  they  are 
feent  earlier*  the  purchaser  should  give  notloe  if  he  does  not  mean  to  aooept 
%he  delivery  then  made  as  that  for  which  he  contracted. 

Third.  The  court  having  erroneously  instructed  the  Jury  to  find  for  the 
"defendants,"  in  a  certain  event,  it  can  not  be  assumed,  upon  the  idea  that 
* 'plaintiffs"  was  intended,  that  the  jury  so  read  the  instructions,  as  such  an 
Assumption  would  make  the  jury  the  judges  of  the  law  under  conditions  ez- 
eluding  the  power  to  except. 

Lockhart  &  Lyng  for  appellants ;  Emmet  M.  Dickson  for  appellees. 

MURPHY  V.  CLUTTERBUCK,  &o. 

^iled  February  20,  1888.    Appeal  from  Boone  Circuit  Court.    Opinion  of  the 

coprt  by  Judge  Bowden,  reversing. 

Taxation— Appellant,  by  hor  petition,  sought  to  enjoin  the  sheriff  from 
selling  her  property  under  his  levy  for  $316.60.  a  special  tax  in  aid  of  a  turn- 
pike, and  to  enjoin  the  commissioners  from  seeking  otherwise  to  enfor3e 
that  tax.  She  also  sought  to  enjoin  the  commissioners  from  proceeding  to 
enforce  any  tax.  The  answer  showed  that  the  tax  of  $816.60  was  illegal, 
and,  therefore,  showml  that  the  plaintiff  was  entitled  to  the  relief  sought 
against  it.  The  commissioners  filed  a  cross  petition,  asking  the  ohanoelloir 
to  make  an  assessment,  which  was  done.  Held— That  this  was  error.  The 
county  court  alone  had  power  to  make  the  assessment. 

Hallam  A  Myers  for  appellant;  J.  J.  Landram  for  appellees. 
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KENTUCKY  COURT  OF  APPEALS. 


MADDOX,  EX^OR,  &c.  v.  WILLIAMS,  &c. 

(Filed  March  27,  1888.) 

Void  jud«ment— Bill  of  review— R.  died  intestate,  leavinfi;  four  heirs,  E. 
and  A.  bein^  two  of  the  four.  A.  qualified  as  administrator,  and,  by  oou- 
sent  of  the  other  heirs,  took  charge  of  the  real  estate.  A.  died  testate,  £. 
being  the  devisee  of  almost  his  entire  estate,  of  which  she,  as  bis  e-zeoutriz, 
took  control.  Appellees,  the  other  two  heirs  of  R.,  brought  this  action 
against  E.  as  an  individual,  seeking  a  settlement  of  the  accounts  of  A.  as 
administrator  of  R.,  and  asking  that  she  be  made  to  account  for  whatever 
may  have  come  to  her  hands  belonging  to  R's  estate,  and  praying  for  a  sale 
of  his  lands  and  a  division  of  the  proceeds  among  the  heirs.  Various  defenses 
were  presented,  among  which  was  the  claim  that  appellees  had  received  their 
full  portion  of  the  estate  of  R.  Upon  a  settlement  of  the  accounts  judgment 
was  rendered  against  E.  for  a  large  amount,  with  direction  that  it  be  paid 
out  of  her  half  of  the  proceeds  of  R.'s  land,  which  was  ordered  to  be  sold. 
Upon  appeal  that  judgment  was  affirmed.  Thereafter  E.  offered  to  file  an 
amended  answer  and  cross  petition  as  executrix  of  A.,  and  also  her  indi- 
vidual answer  and  cross  petition,  both  of  which  were  rejected.  Her  indi- 
vidual answer  alleged  that  she  had  not  been  proceeded  against  as  heir  of  R., 
but  only  as  executrix  of  A.,  and  that,  therefore,  the  judgment  should  be 
modified  in  so  far  as  her  interest  in  R.'s  estate  was  ordered  to  be  subjected 
to  the  payment  of  the  judgment.  By  her  answer  and  cross  petition  as  ex- 
ecutrix, she  avers  the  insolvency  of  the  plaintiffs  and  set  up  various  claims 
against  them,  which  she  asks  to  have  audited  and  allowed  prior  to  the  dis- 
tribution of  any  part  of  the  estate  of  R.    Held— 

1.  The  judgment  was  not  void  in  so  far  as  It  subjected  the  interest  of  E.  In 
the  estate  of  R.,  and  the  question  is  res  judicata. 

2.  A  judgment  that  has  been  affirmed  by  this  court,  or  which  has  been 
rf>ndered  in  pursuance  of  its  mandate,  may  be  vacated  by  a  petition  in  the 
lower  court,  but  it  must  be  done  upon  some  of  the  grounds  enumerated  in 
section  518  of  the  Civil  Code,  and  for  such  errors  as  could  not  be  noticed  by 
this  court  upon  the  appeal.  The  insolvency  of  the  plaintiffs  is  not  a  ground 
for  annulling  or  modifying  the  judgment. 

A.  E.  Richards  and  Thos.  R.  Phister  for  appellants. 

O'Hara  &  Bryan  for  appellees. 
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Appeal  from  Oaiiipbell  Chancery  Court. 
Opinion  of  the  oourt  by  Jud^e  Holt. 

Roliert  Maddox  died  intestate  and  unmarried  in  1868,  leaving  an 
tlie  heirs  of  liis  estate,  which  consisted  of  both  realty  and  per- 
sonalty, his  tiiree  sisters,  the  aiipellant,  Eliza  Johrson,  the  ap- 
pellees, Elizabeth  Williams  and  Artemesia  Durst,  and  his 
brother,  Alexander  Maddox.  The  latt«»r  qualified  as  his  admin- 
istrator, and  as  such  representative  obtained  control  of  the  per- 
sonal estate,  and  also,  by  consent  of  the  other  three  heirs,  took 
charpre  of  the  real  estate.  Ho  not  only  rented  it  out  and  collected 
the  rents,  but  sold  a  portion  of  it  and  collected  the  purchase 
money.  He  never  made  any  settlement  of  his  accounts  either  as 
administrator  or  apent,  and  died  testate  in  1874,  his  sister,  the 
appellant,  Eliza  Johnson,  being,  with  the  exception  of  two  small 
lej^acies,  the  devisee  of  his  entire  estate.  She,  as  his  executrix, 
took  control  of  it.  In  1874  the  appellees  brought  this  action 
apiinst  her.  askinj?  a  settlement  of  the  accounts  of  Alexander 
Maddox  as  administrator  of  Robert  Maddox;  that  she  be  made 
to  account  for  whatever  may  have  come  to  her  hands  l)elonginp:  to 
the  estate  «)f  the  latter,  and  praying?  also  for  a  sale  of  his  Oamp- 
bell  county  lands, and  a  division  of  the  proceeds  among  the  heirs. 

The  suiV  appears,  from  the  petition,  to  have  been  brought 
against  her  as  an  individual.  She  b<  not  styled  in  it  as  the 
executrix  of  Robert  Maddox.  It,  however,  avers  that  she  had 
qualified  as  such  under  a  pretended  will,  and  the  security  of 
Alexander  Maddox,  as  the  administrator  of  Robert,  was  ma<de  a 
party,  but  no  decree  rendered  against  him.  Various  defenses 
were  presented,  among  which  was  the  claim  that  the  appellees 
had  received  their  full  portion  of  the  estate  of  Robert  Maddox. 
The  caus(?  was  referred  to  a  commissioner  to  settle  the  various 
claims  and  accounts  arising  out  of  both  the  administratorship 
and  agency  of  Alexander  Maddox.  It  resulted  in  a  decree  in 
January,  187t*,  for  a  sale  of  the  land  and  a  judgment  in  favor  of 
the  appellees  for  one-half  the  proceeds,  and  for  about  $2,7<XK  with 
interest,  against  the  appellant  individually,  with  the  direction 
that  her  half  of  the  money  arising  from  the  sale  be  held  to  satisfy 
the  Judgment  against  her.  She  appealed  to  this  court,  and  the 
judgment  was  affirmed  on  February  9,  1884.  The  mandate  of  this 
court  was  filed  in  the  lower  court  on  May  12,  1884,  and  thereafter, 
but  upon  the  same  day,  the  appellant,  as  the  executrix  of 
Alexander  Maddox,  offered  to  file  an  amended  answer  and  cross- 
petition.  Two  days  thereafter  she  also  moved  to  file  her  indi- 
vidunl  answer  and  cross-petition.  Both  were  rejected,  and  of  this 
she  now  complains. 

Tlie  last  named  pleading  avers  that  she  had  not  been  proceeded 
against  as  an  heir  of  Robert  Maddox,  but  only  as  the  executrix 
of  Alexander  Maddox;  that  as  such  lieir  she  had  inherited  one- 
fourtli  of  thb  land,  and  that  the  judgment  of  1879  should  be  en- 
joined or  so  modified  tliat  her  interest  derived  from  Robert  might 
be  allotted  to  her  and  not  sold  subject  to  it.  It  had,  however, 
been  rendered  five  years  before.  She  was  individually  a  party 
def'Mulant  to  the  suit.  It  proceeded  upon  the  ground  tha't 
Alexander  Maddox  had,  as  administrator,  obtained  the  most  of 
his  brother  Ro!)ert's  estate,  and  that  then  the  appellant  acquired 
the  estate  of  Alexander,  including  that  acquired  by  him  as  ad- 
ministrator. The  assignment  of  errors  upon  the  former  appeal 
was  in  the  name  of  the  appellant,  both  individually  and  as  exec- 
utrix. It  substantially  presented  the  same  question  as  does  this 
I)leading,  and  it  was  then  relied   upon   in  argument  by  her  coun- 
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sel.  Beyond  doubt;  the  judgment  was  not  void,  and  tlie  question 
is  res  judicata. 

Turning:  now  to  the  consideration  of  the  amended  answer  and 
cross-petition  offered  by  her  as  executrix,  we  find  that  it  avers 
the  insolveny  of  the  appellees;  sets  up  various  claims  against 
them,  and  asks  that  they  be  audited  and  allowed  in  her  favor 
prior  to  any  distribution  of  the  estate  of  Robert  Maddox.  Among 
them  is  one  for  compensation  to  her  for  caring  for  and  renting 
out  his  real  estate  since  tlie  death  of  Alexander  Maddox;  another 
for  taxes  thereon  paid  by  her,  a  portion  of  which  occurred  prior 
to  Alexander's  death,  and  the  balance  during  the  time  the  appel- 
lant was  in  charge  of  the  property;  also  for  her  attorney's  fees 
in  this  suit  and  in  another  suit  by  the  appellees  against  her,  in 
which  they  were  unsuccessful,  and  for  her  costs  in  it;  also  for 
money  advanced  by  her  in  September,  1874,  to  the  appellee, 
Artemesia  Durst,  for  rent  of  a  house  occupied  by  her  since  the 
tleath  of  Alexander  Maddox,  belonging  to  the  appellant,  and  for 
»n  account  of  Alexander  Maddox  against  Robert  Maddox. 

The  pleading  having  been  rejected  by  the  court,  its  averments 
upon  tlie  question  now  presented  must  be  taken  as  true.  Under 
the  old  practice  these  claims,  so  far  as  they  arose  subsequent  to 
the  judgment  of  1H79,  could  not  furnish  ground  for  a  bill  of  re- 
view. Those  then  in  existence  might,  upon  a  proper  state  of 
pleading  and  facts. 

Upon  the  affirmance  of  a  judgment  by  this  court,  or  a  direction 
from  it  to  enter  one  of  a  particular  character,  the  lower  court 
could  not  disobey  the  mandate.  It  was  imperative.  The  proper 
practice  was  and  is  to  file  the  mandate  and  enter  a  Judgment 
accordingly,  but  even  after  this  was  done  a  bill  of  review  under 
the  old  practice  could  be  maintained  upon  a  proper  state  of  case. 
Kevvly  discovered  facts,  or  the  recent  discovery  of  written  testi- 
mony of  a  permanent  and  unerring  character,  would  authorize  it. 
No  error  could  be  relied  upon,  however,  which  might  have  been 
presented  and  decided  by  this  court  upon  the  appeal. 

In  other  words,  if  the  bill  was  of  such  a  character  that  it  would 
have  authorized  a  review  and  vacation  of  a  judgment  after  the 
expiration  of  the  term  at  which  it  was  rendered,  then  it  was 
maintainable  even  to  the  extent  of  avoiding  the  mandate  of  this 
court.     (Denny  v.  Wickliffe,  1  Met.,  216.) 

This  practice  and  these  principles  of  courts  of  equity  have  not 
been  changed  by  the  Code  of  Practice,  although  a  bill  of  review, 
CO  nomine,  is  unknown  to  it. 

Under  the  present  practice  a  Judgment  that  has  been  affirmed 
by  this  court,  or  which  has  been  rendered  in  pursuance  of  its 
mandate,  may  be  vacated  by  a  petition  In  the  lower  court,  but  it 
must  be  done  upon  some  of  the  grounds  enumerated  in  section 
618  of  the  (/ivil  ('ode,  an<l  for  such  errors  as  couid  not  be  noticed 
by  this  court  upon  the  appeal. 

In  the  case  now  be'ore  us  the  appellant  is  seeking  to  modify  or 
Bnnul,  at  least  pro  tanto,  the  judgment  of  1879.  She  can  only  do 
«o  upon  some  ground  which  then  existed  and  which  is  embraced 
by  the  Code  provision.  Her  pleading  does  not  come  within  it. 
It  sets  forth  none  of  the  grounds  upon  which,  by  the  Code,  a 
judgment  may  be  vacated  or  modified  after  the  expiration  of  the 
term  at  which  it  was  rendered.  So  far  as  the. claims  asserted  in 
it  may  have  existed  when  or  before  the  judgment  was  rendered 
in  1879,  no  reason  is  given  why  they  were  not  then  asserti  d. 

The  judgment  and  its  subsequ'Qnt  affirmance  by  this  court  ended 
the  case,  subject  only  to  be  opened  and  the  litigation  continued 
In  this  particular  case  upon  som-^-of  the. grounds  provided  by  the 
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Code.  Un]e88  this  were  the  rule  a  suit  might  be  protraeted 
almost  without  end. 

The  appellant  appears  to  rely  upon  the  insolvency  of  the  appeU 
lees  as  a  ground  for  annulling  or  modifying  the  judgment.  Indeed 
this  is  ihe  only  reason  presented. 

Whether  by  an  independent  action  she  could  have  made  her 
claims  available  as  against  the  judgment  against  her,  is  not  now 
a  question  before  us,  as  such  mode  of  proceeding  was  not  adopted^ 
In  support  of  these  views  see  McLean  v.  Nixon,  18  B.  M.,  768j 
Speak,  &c.  v.  Mattingly,  &c.,  4  Bush,  310,  and  Scott,  &c.  v^ 
Scott's  Ex'or,  &c„  9  Bush,  174. 

Judgment  affirmed. 


CHAPMAN  S  DEVISEES  v.  CHAPMAN^S  ADM'R,  Ssc. 
(Filed  March  27,  18S8.) 

Devise— Life  estate— Interest— When  one  Is  entitled  to  the  Interest  njk 
Btooks  or  bonds  during  his  life,  the  interest  that  has  accrued  thereon  at  the^ 
time  of  his  death  goes  to  his  representative  and  not  to  the  remftinderman. 

A  testator  direot-ed  that  his  i-eal  estate  be  sold  and  the  prooeeda  converteit 
Into  bank  stock,  "the  proceeds'*  thereof  to  be  enjoyed  by  the  testator*s  sister- 
during  her  life,  and  at  her  death  "said  estate"  to  go  to  certain  eollataral 
kindred.  The  testator  further  provided  :  *'It  is  not  my  wish  that  the  prin> 
olpal  of  my  estate,  nor  any  part  of  it,  shall  be  used  or  spent  by  my  sister » 
deeming  the  proceeds  thereof  a  full  and  sufficient  support."  Held— That  tbe^ 
life  tenant  took  an  absolute  estate  in  the  dividends  arising  from  the  bank 
stock  during  her  life,  and  any  of  the  dividends  remaining  undisposed  of  at 
the  time  of  her  death  go  to  her  representatives  and  not  to  the  remaindenneD. 

Cassidy  &  McCartney  and  T.  L.  Given  for  appellantn. 

W.  A.  Sudduth  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judjjce  Bennett. 

After  the  death  of  A.  B.  Cliai)man,  his  will  was  admitted  to- 
probate  by  the  Fleming  County  (-ourt.  Said  will  provides:  "After 
the  payment  of  any  just  debts  tiiat  I  may  owe,  funeral  expenses 
and  expenses  of  administration,  1  will  and  bequeath  to  my  sister, 
Cynthia  Chapman,  all  my  es.tate,  real,  perssonal  and  mixed,  dur- 
ing her  natural  life,  on  the  following  term.s:  I  desire  that  all  my 
real  estate  be  sold  at  the  best  price  that  can  be  had  for  it,  and. 
the  proceeds  thereof,  together  with  the  balance  of  my  estate,  I 
wish  to  be  converted  into  the  stock  of  some  of  tlie  banks  of  Ken- 
tucky, and  the  proceeds  thereof  to  be  used  and  enjoyed  by  my 
sister  during  her  life.  At  her  death  I  will  my  said  estate  to  the 
children  of  Basil  Browning,  Jr.,  deceased,  and  their  heirs  for- 
ever (said  children  being  cousins  of  mine.)  It  is  not  my  wish 
that  the  principal  of  my  estate,  nor  any  part  of  it,  shall  be  used 
or  spent  by  my  sister,  deeming  the  proceeds  thereof  a  full  and 
sufficient  support.'' 

Pursuant  to  the  foregoing  provision  the  testator's  estate  waa 
converted  into  bank  stock,  and  Cynthia  Chapman  received  the- 
dividends  arising  from  the  stock  to  the  time  of  her  death,  which 
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occurred  in  September,  1886,  except  the  snin  of  $3,705,  which  was 
In  the  hands  of  David  Wilson,  the  administrator  with  the  will 
Annexed,  of  A.  B.  Chapman.  Cvnthia  Chapman,  in  her  lifetime, 
purchased  some  real  estate  with  a  portion  of  the  dividends  she 
had  received  on  said  bank  stock.  She  devised  all  of  hei  estate, 
including  this  real  estate,  to  the  appellee,  J.  B.  Jackson.  The 
"Children  of  Basil  Browning,  the  devisees  of  A.  B.  Chapman, 
tslaim  the  |3,705  remaining  in  the  hands  of  David  Wilson,  at  the 
time  of  the  death  of  Cynthia  Chapman,  and  said  real  estate, 
upon  the  ground  that  Cynthia  Chapman  only  took  a  life  estate 
!p  the  dividends  arising  from  the  bank  stock  for  a  support  dur- 
ing her  life,  and  whatever  portion  of  the  dividends  that  remained 
unexpended  for  her  support,  at  her  death,  belonged  to  them; 
Also  she  being  only  entitled  to  a  life  estate  in  the  dividends,  the 
real  estate  chat  she  purchased  with  a  portion  of  them  belonged 
to  the  appellants  at  her  death.  The  lower  court  having  held  that 
Cynthia  Chapman  took  an  absolute  estate  in  said  dividends  dur- 
ing her  life,  and  that  she  had  right  to  dispose  of  the  $3,705  and 
the  real  estate,  by  will,  the  appellants  have  appealed  to  this 
court. 

Said  will  is  not  susceptible  of  the  construction  that  Cynthia 
Chapman  was  only  entitled  to  a  mere  support  out  o^f  the  divi- 
dends of  the  bank  stock.  If  it  were,  then  sne  would  only  take  a 
life  use  therein  to  the  extent  of  a  support,  and  whatever  of  it 
remained  unused  for  t  at  purpose,  at  her  death,  would  go  to  the 
remainderman  under  the  will.  But  the  dividends  arising  from 
the  bank  stock  were  willed  to  her  during  her  life  as  a  distinct 
estate,  and  the  corpus  of  the  estate— the  bank  stock  itself— was 
willed  to  the  appellees,  to  take  effect  at  the  death  of  Cynthia; 
80,  by  the  will,  the  two  intersts  in  the  estate  were  severed — 
Cynthia  taking-  the  dividends  as  a  separate  and  distinct  estate, 
»nd  the  appellees  taking  only  the  body  of  the  estate— the  bank 
stock  itself  as  a  separate  and  distinct  estate.  It  is  well  settled 
that  where  one  owns  a  life  estate  in  land,  the  rent  thereof,  due 
lit  the  time  of  his  death,  goes  to  his  representative  and  not  to  the 
remainderman.  And  where  one  is  entitled  to  the  interest  on 
Btooks  or  bonds  during  his  life,  the  interest  that  has  accrued 
thereon  at  the  time  of  hjs  death  goes  to  his  representative  and 
not  to  the  remainderman.  So  where  one  is  entitled  to  the  inter- 
est arising  from  any  particular  fund  during  his  life,  whatever 
interest  that  may  be  due  at  the  time  of  his  death,  goes  to  his 
representative  and  not  to  the  remainderman.  In  all  such  cases 
the  life-tenant  takes  nn  absolute  estate  in  the  interest  or  divi- 
dends for  life,  and,  if  any  of  the  interest  or  dividends  remained 
unconsumed  or  undisposed  of  at  the  time  of  the  death  of  the  life- 
tenant,  the  same  goes  to  his  representative  and  not  to  the  re- 
mainderman. If,  out  of  the  proceeds  of  the  estate,  the  life-devi- 
see is  limited  to  a  support,  and  all  of  the  remaining  interest  at  his 
-death  is  devised  in  remainder,  then  the  devisee  in  remainder  will 
take  all  the  proceeds  of  the  estate  remaining  at  the  death  of  the 
life-devisee.  But,  where  the  proceeds  themselves  are  elven  to 
the  life  devisee,  and  the  corpus  of  the  estate  is  given  the  devisee 
In  remainder,  then  the  life-devisee  takes  an  absolute  estate  in 
the  proceeds  for  life,  and  the  devisee  in  remainder  takes  the 
tsorpus  of  the  estate.  Thus  each  takes  an  absolute  estate— th.e 
one  takes  the  proceeds  absolutely  during  his  life  and  the  other 
the  corpus.  It  is  clear,  therefore,  that  Cynthia  Chapman  took 
an  absolute  estate  in  the  dividends  arising  from  the  bank  stock 
during  her  life. 

The  mere  fact  that  the  appellees  joined  as  plaintiffs  in  this 
action,  which  involved  the  construction  of  A.  B.  Chapman's  will, 
«a  to   whether   Cynthia  Chapman    was   entitled    to   an   absolute 
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estate  in  the  dividends  during  her  life,  and   the  decision  thereon 
can  have  no  effect  upon  any  question  that  may  arise  in  contest^ 
injiC  her  will. 
The  judj^mont  of  the  lower  court  is  affirmed. 


ESTES,  &e.  V.  McINTOSH,  &c, 

(Filed  March  27,  188H— Not  to  be  reported.) 

Uoder  a  warrADt  of  forcible  entry,  obtained  by  appellees  agolnst  appellact^ 
the  jury  returned  a  verdict  of  ^niilty,  which  was  traversed  by  appellant  and 
taken  to  the  circuit  court.  Pending  this  proceeding;  the  present  action  in 
equity  was  instituted  by  appellants  to  quiet  their  title,  and  asking  the  chaQ- 
cellor  to  consolidate  their  action  with  the  case  of  forcible  entry,  which  th» 
ohanot^llor  did.  The  case  was  submitted  without  proof  except  the  exhibition 
of  a  deed  to  appellants  embracing  the  land  in  rontroverf;y.  Held— That  thia 
was  no  such  evidence  of  the  possession  as  to  cause  the  chancellor  to  disre- 
gard the  verdict  that  had  been  rendered  finding  the  appellants  guilty  of  an 
unlawful  entry  on  the  possef^sion  of  appellees,  and.  therefore,  the  chancellor^ 
properly  dismissed  appellants'  petition  and  remanded  the  parties  to  a  trial 
of  the  writ  of  forcible  entry,  which  it  was  error  in  the  first  place  to  consoli- 
date with  the  equity  action. 

Riddell  &  Fluty  for  appellants. 

John  Bennett  for  appellees. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Cliiof  Justice  Pryor. 

The  court  bolow  erred  in  consolidatimr  the  proceeding  under  the^ 
warrant  of  forcible  entry  with  the  eciuitable  action  to  quiet  tho^ 
title.  The  appellees  had  instituted  the  warrant  for  the  unlawful 
entry,  and  the  jury  returned  a  verdict  of  Ruilty  that  was 
traversed  and  taken  to  the  circuit  court.  While  this  proceedings 
was  pending  the  present  action  was  instituted  by  the  appellants^ 
who  had  been  found  guilty  of  the  unlawful  entry  against  the  ap- 
pellees, who  were  tlie  plaintiffs  in  the  warrant,  asking  the  chan- 
cellor to  quiet  their  possession  and  to  consolidate  the  case  of 
forcible  entry  with  the  efjuity  action.  The  appellees,  as  the  pro- 
ceedings stood,  liad  evidenced  ihcir  right  of  possession  at  least 
by  the  verdict  in  the  country,  and  its  elTect  could  not  he  de- 
stroyed, and  the  right  of  a  trial  by  jury  denied  by  a  proceeding  in 
equity  on  the  part  of  the  appellants  to' quiet  their  claim  and  pos- 
session. No  other  ground  is  relied  on  giving  the  chancellor  jur- 
isdiction to  take  from  the  ai)X)ellees  their  right  to  yjroceed  with 
the  writ  of  forcible  entry.  The  case  was  submitted  without  any 
proof  except  the  exhibition  of  a  deed  to  the  appellants,  or  one  of 
thejn,  embracing  the  land  in  controversy,  which  was  no  such 
evidence  of  the  posspssion  as  to  cause  the  chancellor  to  disre- 
gard the  verdict  that  had  been  rendered  finding  the  appellants, 
guilty  of  an  unlawful  entry  on  the  possession  of  the  appellees. 
All  that  the  chancellor  has  done  is  to  dismiss  the  petition  anti 
remand  the  parties  to  a  trial  of  the  writ  of  forcible  entry. 

The  title  may  be  in  the  appellants  and  the  possession  in  the 
appellees,  or  some  such  equitable  title  in  the  latter  as  would  pre^ 
vent  a  recovery  by  the  one  holding  the  legal  title. 

The  judgment  below  was  proper  and  must  be  affirmed. 


Digitized  by  VjOOQ IC 


chambers'  gd'n  v.  chambers.  981 

chambers'  (kd^n  v.  chambers. 

rFiled  March  27,  1888.) 

Interest  on  legacy— A  testator  devised  to  his  grandduajrhter  $l.O(K),  "to  be 
held  bj  my  eseoutors  hereinafter  named,  but  not  to  be  paid  nutil  my  estate 
shall  be  Anally  divided.  My  executors  shall  hold  said  one  11,000  in  trust  for 
her,  and  pay  her  the  interest  annually  on  said  amount  until  she  shall  have 
issue  born  alive,  and  in  the  event  she  shall  die  without  issue,  then  the  same 
shall  revert  to  my  estate  and  be  equally  divided  among  my  cihldren."  Held 
—That  lis  no  time  is  expressly  stated  when  the  executors  were  to  take  and 
thenceforth  hold  the  fund  in  trust  for  her,  the  necessary  conclusion  is,  that 
the  testator  intended  it  to  be  done  within  a  reasonable  time  after,  by  qual- 
ifying, they  acquired  the  legal  right  to  t^ke  and  hold  it.  which,  in  analogy 
to  section  3.  article  2.  chapter  50.  General  Statutes,  should  be  fixed  at  one 
year  after  the  death  of  the  testator,  and  a  fair  construction  of  the  will  givea 
to  the  legatee  the  right  to  interest  on  the  legacy  from  that  time. 

Yeaman  &  Loekett  for  appellant. 

Montgomery  Merritt  and  Jas.  F.  Clay  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Lewis. 

The  question  in  this  ca.se  is  from  what  time  the  legacy  of  $1,000» 
devised  to  Beulah  Chambers  by  her  grandfather,  Boyd  Cham- 
bers, began  to  bear  interest,  the  decision  of  which  depends  upon 
the  12th  clause  of  his  will,  as  follows:  "I  give  and  bequeath  to 
my  granddaughter,  Beulah  Chambers,  S1,UI)0,  to  be  held  by  my 
executors  hereinafter  named,  but  not  to  be  paid  until  my  estate^ 
shall  be  finally  divided.  My  executors  shall  hold  said  $1,0(X)  in 
trust  for  her,  and  pay  her  the  interest  annually  on  said  amount 
until  she  shall  have  issue  born  alive,  and  in  the  event  she  siiall 
die  without  issue,  then  the  same  shall  revert  to  my  estate  and  bfv 
divided  etiually  among  my  children,  or  their  descendants,  named 
in  the  10th  section  of  this  will.  'I'his  amount  shall  be  in  full  to 
the  said  Beulah  of  all  or  any  interest  in  my  estate." 

There  is  obviously  a  difference  l)etween  the  time  the  legacy 
was  intended  by  the  testator  to  he  separated  from  tlie  general 
estate,  and  thereafter,  held  by  tlie  executors  as  a  distinct  fund  in 
trust  for  her  and  the  time  it  was  intended  to  be  paid  over  to  her. 
The  final  division  of  the  estate  is  prescribed  as  the  time  or  event 
when  the  legacy  is  to  be  paid,  not  to  the  executors  who  already 
have  it,  but  by  them  to  her,  and  can  not,  withuut  perverting  the 
language  used\  he  made  to  apply  to  any  thing  else  directed  by 
that  clause  of  the  wnll  to  be  done  in  reference  to  it.  ¥or  tiie  plain 
direction  is,  that  the  fund  devised  is  to  be  held  by  the  executors, 
but  not  paid  until  the  estate  shall  be  fimilly  divided.  In  the  sec- 
ond sentence  of  the  clause  quoted,  the  executors  are  again 
directed  to  hold,  not  $1,(X)0  as  part  of  the  gen(>ral  estate,  but 
**said  $1,000"'  in  trust  for  her,  and  to  pay  her  the  interest  an- 
nually on  said  amount,  not  from  the  date  of  the  final  division, 
but  during  the  time  they  were  authorized  to  hold  it  in  trust,  ancl 
until  she  shall  have  issue  born  alive.  There  may  he  some  doubt 
whether  or  not  the  testator  intended  the  principal  sum  should  be 
paid  over  to  her  upon  a  final  division  of  the  estate,  in  case  she 
had  then  no  issue  born  alive.  But  there  is  nothing  in  the  will 
from  which  it  can  be  fairly  inferred  it  was  intended  to  make  the 
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payment  to  lier  of  interest  await,  or  depend  upon  eitlier  the  final 
division  of  the  estate  which  the  widow,  in  virtue  of  other  clauses 
of  the  will,  has  the  power  to  practically  postpone  indefinitely,  or 
the  birth  of  a  child  alive  from  her.  On  the  contrary-,  the  lan- 
guage used  shows  the  testator  intended  she  should  receive  inter- 
est ])efore  the  legacy  becomes  due  and  payable,  otherwise  the 
provision  made  for  the  payment  of  it  would  be  useless,  as  the 
statute  makes  a  legacy  boar  interest  after  it  becomes  due.  No 
time  being  expressly  stated  when  the  executors  were  to  take  and 
thenceforth  hold  the  fund  in  trust  for  her,  the  necessary  con- 
clusion is,  the  testator  intended  it  to  be  done  within  a  reasonable 
time  after,  by  qualifying,  they  acquired  the  legal  right  to  take 
and  hold  it,  wliich,  in  analogy  to  section  2,  article  2,  chapter  50, 
General  Statutes,  should  be  fixed  at  one  year  after  the  death  of 
the  testator.  And  in  our  opinion  a  fair  construction  of  the  will 
gives  to  Beulah  Chambers  the  right  to  interest  on  the  legacy 
from  that  time. 

It  seems  to  us  the  13th  clause  of  the  will,  quoted  by  coimsel  for 
appellees,  sustains  the  views  we  have  expressed.  It  is  as  fol- 
lows: **I  give  and  bequeath  to  my  daughter,  Matilda  Hicks, 
|1,()00,  which  amount  shall  be  paid  to  her  when  my  land  shall  be 
sold  or  my  estate  divided,  as  nerein  provided,  and  this  amount 
shall  be  in  full  of  her  interest  in  my  estate."  Clearly  Matilda 
Hicks  will  not  be  entitled  to  interest  on  her  legacy  until  it  be- 
comes due,  because  no  provision  is  made  for  the  payment  of  it  to 
her.  Yet  if  the  constrution  of  the  13th  clause  cotitended  for  be 
correct,  Beulali  Chambers  is  in  no  better  position,  although  the 
executors  are  expressly  directed  to  pay  interest  on  her  legacy. 

We  do  not  think  it  was  necessary  to  make  any  statement  in  the 
petition  in  regard  to  the  indebtedness  of  the  estate  in  order  to 
present  a  prima  facie  right  to  recover. 

The  judgment  sustaining  a  demurrer  to  the  petition  and  dis- 
missing the  action  is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


DEGMAN  V.  ELLIOTT. 
(Filed  March  29,  1888— Not  to  be  reported.) 

Boundary— Adverse  possession— Change  of  bed  of  stream— This  action  of 
trespass  involves  the  true  location  of  the  boundary  line  between  adjoining 
tracts  of  land.  The  real  dispute  is  as  to  where,  at  the  dato  of  the  orlglncd 
deeds,  was  the  channel  of  a  creek,  the  north  bank  of  which  is  the  dividing 
line.  There  is  evidence  tending  to  show  that  the  course  of  the  creek  was, 
some  years  before  the  institution  of  this  action,  suddenly  changed.  The 
parcel  of  land  in  contest  is.  at  times  of  hi^h  wafer,  and  when  not  inundated 
itself,  an  island.  It  has  only  recently  l^een  rendered  fit  for  cultivation  by 
alluvial  deposit,  and  no  one  ever  attempted  to  cultivate  it  until  a  short  time 
before  this  suit,  when  the  plaintiff  attempted  to  do  so.  The  only  other  oocn- 
pancy  or  exercise  of  ownership  by  the  plaintiff  or  those  under  whom  she 
claims  consisted  of  occasional  cutting  and  removing  of  timber  from  the 
land.     Held— 

1.  There  is  nothing  In  this  case  to  make  it  an  exoeption  to  ^be  well-settled 
rule  of  ]aw  that  the  proprietors  and  occupants  of  two  adjacent  traots  of  laod 
are  considered  as  being  respectively  In  the  actual  possession  up  to  the  bono- 
dary  linn,  and  that  neither  can  acquire  a  possessory  title  beyond  such  line 
without  an  actual  inclosure  coupled  with  an  adverse  claim  for  fifteen  yean. 
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S.  The  occasional  cutting  of  timber  is  not  such  continued  occupancy,  as 
^ill  bar  recovery. 

8.  As^the  defendant  and  those  under  whom  be  claims  have,  during  the 
whole  period  of  the  illeaal  acts  of  ownership  by  the  plaintiff  and  those  under 
whom  ne  claims,  •had  the  legal  title  and  been  in  the  actual  pos^^ession  up  to 
the  dividing  line,  wherever  it  may  be,  no  question  oT  the  defendant's  risrht 
of  entry  on  the  disputed  land.  If  on  bis  side  of  the  dividing  line,  can  arise. 

4.  The  rule  that  applies  where  one  side  or  bank  of  a  water  course  has 
^aiupd  by  the  gradual  washing  away  of  the  opposite  bank  has  no  application 
at  all  where  the  stream  Itself  has  shifted  from  ope  bed  or  channel  to  another, 
leaving  the  intervening  land  ocmparatively  undiaturbpd.  In  the  latter  ease, 
whether  the  change  has  been  mnde  gradually  or  suddenly  by  an  unusual 
flood,  there  is  neither  a  gain  of  soil  to  the  one  nor  the  other  owner,  nor  a 
t)ban8e  of  the  boundary  line  between  them. 

5.  The  only  question  for  the  jury  wa«  as  to  where  the  boundarv  line  runs 
•according  to  the  calls  of  the  deeds,  and  it  was  error  to  instruct  theu)  as  to 
Adverse  possession  and  as  to  the  rule  where  one  side  or  bank  of  a  water 
t^ourse  has  gained  by  the  gradual  washing  away  of  the  opposite  bank. 

Cochran  &  Son  and  T.  C.  Cimpbell  for  appellant. 

Whitaker  &"  Robertson  for  appellee. 

Appeal  from  Ma.son  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

If  the  lower  court  erred  in  this  case  it  was  in  complicating  with 
•other  questions  not  proper  or  relevant  the  main  inquiry  by  the 
jury  as  to  the  true  action  of  the  boudary  line  between  the  two 
tracts  of  land  owned  respectively  by  the ,  plaintiff.  Lavinia 
Elliott,  and  Clarissa  Sweet,  by  whose  authority  the  alleged  tres- 
pass was  committed  by  the  defendant,  Degman.  There  is  no 
fjontroversy  about  the  title  of  either  owner  of  the  two  tracts. 
Mrs.  Elliott  claims  under  a  deed  made  by  one  Bruce  to  her 
tather  in  1835,  and  Mrs.  Sweet  claims  under  a  deed  from  Farron 
made  to  her  in  1861,  though  he,  and  those  under  whom  he  (;laimed 
had  the  title  and  possession  for  many  years  tiefore.  Nor  is  there 
any  real  difference  in  the  calls  of  the  deeds  of  the  two  owners  in 
respect  to  the  dividing  line,  which,  as  described,  begins  at  a 
hickory  on  the  north  bank  of  (.'abin  creek,  identified  as  a  corner; 
running  thence  with  the  creek  to  another  corner,  also  recognized. 
But  the  dispute  is  where  the  main  channel  of  the  creek  is,  or 
more  properly,  was,  at  the  dates  of  the  original  deeds,  whether 
north  or  south  of  the  small  parcel  of  land  in  contest,  which  has 
been,  and  is  at  tlme.s  of  high  water,  and  wlien  not  inundated 
itself,  an  island.  If  it  was  on  the  south  side  when  the  dividing 
line,  which  follows  the  ncrrth  bank,  was  established,  then  the 
disputed  land  is  inside  the  boundary  of  the  tract  of  Mrs.  Sweet, 
otherwise  not.  There  is  evidence  tending  to  show  it  was  formerly 
south  of  the  island,  and  the  present  bed  of  the  stream  then  had 
no  running  water  in  it  except  during  a  freshet.  There  is  also 
evidence  the  course  of  the  creek  was  changed  about  the  vear 
1875,  at  a  time  of  very  high  water,  and  ever  since  the  main  chan- 
nel has  been  north  of  the  island,  the  old  bed  being  so  filled  up 
that  no  water  flows  in  it  except  during  a  freshet. 

In  the  first  instruction  the  jury  were  told  in  su1)stance  that  if 
the  plaintiff  was  in  possession  of  the  land  in  contest,  having  a 
crop  of  turnips  thereon,  and  she  and  those  under  whom  she 
t;laims  had  been  continuously  in  possession  for  over  fifteen  years 
next  before  the  alleged  trespass,  and  the  defendant  entered,  took 
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arid  carried  away  her  turnips,  they  must  find  damages,  etc.  In 
the  second,  that  if  at  the  time  of  the  sale  and  conveyance  by 
Farron  to  Mrs.  Sweet,  the  father  of  the  plaintilf  was  in  posses* 
sion  of  the4and  in  contest,  claiming  it  as  his  own,  1o  a  well  de« 
fined  or  marked  boundary,  the  deed  of  Farron  conveyed  no  title 
to  Mrs.  Sweet,  though  the  land  was  emhraced  by  it.  The  third 
is  as  follows:  "That  if  *  *  *  the  plaintiff  and  her  father 
«  *  #  ^vere  in  possession  of  the  land  of  which  the  land  in  con- 
test forms  a  part  and  adjoining  it  for  more  than  fifteen  years 
continuously,  claiming  it  as  their  own  next  previous  to  the 
alleged  trespass  by  using  it  in  such  manner  as  land,  situated  aa 
it  was,  was  cai3ahle  of,  and  plaintilf  was  so  in  pnssossion  at  the 
time  of  the  alleged  trespass,  the  jury  will  find  for  plainitflP.'* 
It  appears  that  within  a  few  years,  probably  since  1875.  the  land 
in  dispute  has  been  considerably  elevated  by  alluvial  deposit. 
But  it  was  originally  so  sterile,  by  reason  of  the  swift  current 
over  it  during  an  overflow  of  water.'  as  to  bo  unfit  for  cultivation, 
and  no  one  ever  attempted  to  cultivate  it  until  a  short  time  be« 
fore  the  commencement  of  this  action,  when  the  turnips  were 
raised  on  it,  by  direction  of  appellee.     And    the  only  other  occu- 

?iancy  or  exercise  of   ownersliip  of   it   by   eUher   appellee   or  her 
ather.  at  any  time,  consisted  cf  occasional   cutting  and  removal 
of  timber  from  it. 

Tiiere  being  no  claim  of  an  elder  and  superior  title  by  either 
appellee  or  >Irs.  Sweet,  nor  any  lap  or  interference  of  their  sur- 
veys, we  see  nothing  in  this  case  to  make  it  an  exception  to  the 
well  settled  rule  of  law  that  tlie  proprietors  and  occupants  of  two 
adjacent  tracts  of  land  are  considered  as  being  respectively  in  the 
actual  possession  up  to  the  boundary  line,  and  that  neither  can 
acquire  a  ])ossessory  title  beyond  such  linc^  without  an  actual  en« 
closure  coupled  with  an  adverse  claim  for  fifteen  years. 

In  the  case  of  Webb  v.  Hynes,  v^  B.  M.,  .SS8,  the  land  in  dispute 
was  an  island  in  the  Ohio  river,  the  jiossession  of  which  waft 
vacant  at  the  time  the  junior  patentee  entered  on  it.  and,  being- 
subject  to  overflow,  could  be  neither  fenced  nor  used  at  ail  sea-^ 
sons  of  the  year.  It  was  then  held  that  "if  a  fence  was  unneces- 
sary to  its  enjoyment,  and  if  it  was  used  by  the  defendants  in 
the  way  most  appropriate,  considering  its  nature  and  liability  ta 
be  inundated,  and  that  use  was  continuous  Mhenever  the  condi- 
tion of  the  land  would  permit,  we  entt  i^tain  no  doubt  such  use 
would  constitute  an  adverse  possession,  which,  if  continued  un* 
interruptedly  Tor  twenty  (now  fifteen)  years  before  suit  brought., 
would  be  sufficient  to  toll  the  right  of  entry  of  the  cjlder  pat- 
entee." But  a  distinction  was  made  by  tb*^  court  between  that 
case  and  those  in  which  it  had  been  decided  that  the  occasional 
cutting  of  timber,  or  the  occasional  use  of  a  sugar  camp,  was  not 
such  continued  occupancy  as  would  bar  recovery,  in  the  follow- 
ing language:  "In  the  cases  last  mentioned,  the'  mode  of  usin^ 
tlip  land  was  not  the  actual  appropriation  of  the  land  itself,  but 
rather  of  some  of  its  incidents  merely.''  There  is,  moreover,  be-^ 
tween  the  case  cited  and  the  one  before  us.  a  material  difference. 
In  that  "'the  plaintiff,  although  investd  with  the  legal  title,  had 
never  entered  on  the  land  sued  for,  so  that  the  possession  waa 
vacant  when  the  defendant,  claiming  under  the  junior  patent, 
entered  and  took  possession."  In  this  case  Mrs.  Sweet  and 
those  under  whom  she  claims  have,  during  the  whole  period  of 
the  alleged  acts  of  ownership  by  apiJcllee  and  those  under  whom 
she  claims,  had  the  legal  title  an(l  been  in  the  actual  possession 
up  to  the  dividing  line,  wherever  it  may  be.  Consequently  wa 
question  of  her  right  of  entry  on  the  disputed  land,  if  it  be  on  hep 
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side  of  the  dividing  line,  can  arise,  nor  was  the  sale  and  convey-^ 
ance  to  her  by  Farron  in  1861  champertoua,  as  indicated  in  the 
second  inKtniction. 

The  court  further  instructed  the  jury  that  althoug:h  the  creek 
may  h^ve  run  on  the  south  side  of  the  disputed  land  in  1861,  yet 
if  it  gradually  washed  to  the  north  and  by  gradual  accretion  on- 
the  other  side  the  channel  has  been  changed  to"  tlie  present  bed» 
leaving  the  land  in  contest  south  of  the  creek,  ''the  land  be- 
longed to  the  ancestors  of  the  plaintiff  and  to  plaintiff  owning^ 
land  on  tlie  south  side  of  the  creek  as  it  runs  at  present. '^ 

A  fatal  objection  to  that  instruction  is  that  even  if  the  proposi- 
tion of  law  intended  had  been  actually  stated,  there  ia  no  evi- 
dence whatever  in  the  record  before  us  to  sustain  it.  The  rule 
attempted  to  be  stated  in  that  instruction  applies  when  one  side 
or  bank  of  a  watercourse  has  gained  by  tlie  gradual  washing 
away  of  the  opposite  bank,  but  has  no  application  at  all  whei> 
the  stream  itself  has  shifted  from  one  bed  or  channel  to  aviother, 
leaving  the  intervening  land  comparatively  undisturbed.  In  the 
latter  case,  whether  the  change  has  been  made  graudualiy  oi^ 
suddenly  by  an  unusual  flood,  there  is  neither  a  gain  of  soil  to 
one  nor  the  other  owner,  nor  a  change  of  the  boundary  line  be- 
tween them. 

The  evidence  in  this  case  tends  to  show  that  the  change  of  the 
course  of  the  creek  was  not  made  gradually,  but  suddenly.  How- 
ever, be  that  as  it  may,  the  land,  in  dispute  was  not  made  by 
either  the  gradual  or  sudden  wearing  away  of  the  bank  on  one 
side  of  the  stream  and  deposition  of  >oil  upon  the  other.  But  the 
stream  has  been  changed  from  the  original  bed  on  the  south  sid«\ 
which  is  yet  definable,  to  another  (iistinct  bed  on  the  north  side 
of  the  land  in  contest,  which  now  exists  as  it  did  before  the 
change  took  place. 

It  seems  to  us,  as  the  record  stands,  the  only  question  for  the 
jury  is  wliere  the  boundary  line  runs  according  to  the  calls  of 
the  deeds,  and  it  was  error  in  the  lower  court  to  give  any  of  the*- 
instructions  we  have  referred  to. 

The  judgment  is  reversed  for  a  new  trial  and  further  proceed- 
ings consistent  with  this  opinion. 


SMOOT  V.  SCHOOLER. 

(Filed  March  29,  1888.) 

In  proceoUing  to  ei^tablish  a  puMio  road  if  the  writ  of  ad  quod  daiimum' 
followj*  the  statu  I  e.  the  exonption  Thar  it  is  not  sufficiently  descriptive  Is., 
unnvailincr  .  The  same  particiilaritj  is  not  required  that  Is  required  in  the- 
application  and  the  rt-port  of  viewers. 

In  this  case  the  writ  directs  the  sheriff  to  summons  a  j^iry  to  meet  on  the 
land  of  the  propriitors  over  which  it  is  proposed  the  road  shall  run,  and  to. 
assess  the  duniages  In  the  mode  speclfitd  by  The  statute,  that  mode  heinii'dis- 
tlnotly  set  forth  in  the  writ.  Held— That  the  circuit  court  erred  in  quash- 
ing the  writ. 

Evan  E.  Settle  for  appellant. 

J.  W.  Greene  for  appellee. 

Appeal  from  Owen  CMrcuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  appeal  is  from  a  judgment  of  the  circuit  court  reversing^ 
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an  order  of  the  county  court  establishing  a  public  road.  There 
Is  no  evidence  found  in  the  record  applying  to  many  of  the  ex- 
ceptions taken  to  the  proceeding:  in  the  county  court,  and  the 
result  of  the  controversy  must,  therefore,,  depend  on  the  regular- 
ity of  the  proceedings,  consisting  of  the  application  for  the  ap- 
pointment of  viewers,  their  report  and  the  judgment  based  upon 

The  application  made  in  this  case  for  the  appointment  of 
viewers  could  not  well  be  more  definite  in  the  absence  of  an 
actual  survey,  and  the  report  of  the  viewers,  accompanied  by  the 
survey  made,  shows  the  entire  line  of  the  contemplated  road  by- 
courses  and  distances.  The  statute  has  been  strictly  followed, 
both  in  the  application  and  the  viewer's  report,  and  the  only 
-question  left  for  this  court  to  pass  on  arises  from  the  action  of 
tne  circuit  court  in  reversing  the  order  of  county  court,  because 
the  writ  of  ad  quod  damnum  was  not  sultlciently  specific.  The 
Avrit  directs  the  sheriff  to  summon  a  jury  to  meet  on  the  land  of 
tlie  proprietor,  over  which  it  is  proposed  the  road  shall  run,  and 
to  assess  the  damages  in  the  mode  specified  by  the  statute,  that 
mode  being  distinctly  set  forth  in  the  writ.  The  day  was  fixed 
and  the  appellee  notified.  The  writ  was  asked  for  by  the  appel- 
lee, and  under  it  the  inouest  was  hel<l  and  returned  to  the  county 
<50urt,  where,  upon  eviaence  being  heard,  the  road  was  estab- 
lished. 

When  the  writ  and  Inquest  were  returned  the  exception  was 
made  that  it  was  too  indefinite,  and  a  motion  made  to  quash  it 
for  that  reason.  It  is  not  urged  here,  nor  was  it  insisted  on  in 
the  county  or  circuit  court,  so  far  as  appears  from  this  record, 
that  the  jury  went  upon  and  assessed  other  land  of  the  appellee 
than  that  proposed  to  be  condemned.  They  were  required  to 
meet  on  tills  land  and  no  other,  and  it  was  the  duty  of  the  sheriff 
<or  the  appellee,  if  he  desired  it)  to  point  out  the  land,  which 
he  did,  and  the  inquest  lield.  The  appellee,  as  well  as  the  sheriff, 
<;ould  have  obtained  a  copy  of  the  survey  or  the  viewer's  report. 
The  quantity  of  land,  the  route  and  the  distance  appeared  on 
its  face.  And,  while  they  mav  not  have  seen  proper  to  do  so, 
the  fact  exists  that  the  sheriff  complied  with  his  duty,  and  this 
18  the  more  patent  as  the  onlv  exception  made  is  to  the  writ 
itself. 

The  requisites  of  a  petition  for  the  recovery  of  land  or  of  a 
viewer's  report  are  not  required  in  a  writ  of  ad  quod  damnum. 
If  the  sheriff  fails  to  peform  his  duty,  or  the  jury  have  valued 
^)ther  land  than  that  authorized,  it  is  the  subject  of  an  exception, 
but  where  no  such  objection  is  made,  the  writ  following  the  stat- 
ute, the  exception  that  it  is  not  sufficiently  descriptive  is  un- 
availing. In  all  sucli  proceedings  the  particularity  required  ap- 
plies to  the  application  and  to  the  report  of  the  viewers,  consti- 
tuting, as  they  do,  the  foundation  of  the  proceeding,  and  upon 
that  the  writ  issues. 

The  circuit  court  erred  in^  quashing  the  writ,  and  for  that  rea- 
son the  judgment  is  reversed  and  cause  remanded  for  procedings 
'consistent  with  this  opinion. 


BEADLES,  WOOD  &  CO.  v.  JONES,  &c. 

(Filed  March  31,  188H— Not  to  be  reported.) 

1.  Fraudulent  conveyances— In  an  action  to  set  aside  an  alleged  fraudulent 
"fjonveyance,  where  no  attachment  on  the  ground  of  nonresidence  has  been 
levied,  a  general  demurrer  to  the  petition  should  be  sustained.  If 'there  has 
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Dot  been  previously  a  judgment  and  return  of  "no  property  found."  Or.  If- 
the  alleirations  being  controverted  In  the  answer,  are  not  sustained  by  th» 
proof «  the  act  ion  must  be  dismissed. 

8.  Infants-Pleading— As  all  the  defendants  in  this  case  to  whom  the  prop- 
erty was  conveyed,  except  one,  are  Infants,  they  did  not  waive  any  rignt  or 
any  ground  of  defense  they  bad,  by  their  failure  or  the  failure  of  their  guar- 
dian ad  litem  to  answer  or  demur:  and  it  was.  therefore,  the  duty  of  th» 
lower  court  to  dismiss  the  action  as  if  the  demurrer  had  been  duly  filed,  and 
for  the  additional  reason  of  a  failure  of  proof  to  sustain  the  allegations.  Just. 
as  if  they  had  been  controverted. 

A.  B.  Boone  for  appellants. 

W.  W.  TJce  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  an  action  to  set  aside  an  alleged  fraudulent  conveyance  and 
subject  the  property  conveyed  to  satisfy  the  plainitff's  debt 
against  the  grantor,  where  no  attachment  on  the  ground  of  non- 
residence  has  been  levied,  a  general  demurrer  should  be  sustained 
to  the  petition  if  there  ha:?  not  been  previoulsy  a  personal  judg- 
ment against  the  debtor  and  an  execution  thereon  returned  na 
property  found.  Or  if  the  allegations,  being  controverted  in  the 
answer,  are  not  sustained  by  the  proof,  the  action  must  be  dis- 
missed. 

No  demurrer  to  the  petition  was  filed  in  this  case,  though,  if 
filed,  it  would  and  ought  to  have  been  sustained,  nor  were  the 
allegations  of  the  plaintiffs  denied,  nevertheless  the  action  was^ 
we  think,  properly  dismissed.  For  all  the  defendants,  to  whom 
the  property-  was  conveyed  except  one.  are  infants,  and  they  did 
not  nor  could  w^alve  any  right  or  anj*  ground  of  defense  they' had, 
by  their  failur**,  or  the  failure  of  their  guardian  ad  lit'em  to 
answer  or  demur.  But  it  was  the  duty  of  the  lower  court,  as  it 
did  do,  to  dismiss  the  action,  as  if  the  'lemurrer  had  been  duly 
filed,  and  for  the  additional  reason  of  a  failure  of  proof  to  sus-> 
tain  the  allegations  just  as  if  they  had  been  controverted. 

Judgment  affirmed. 


KINCATD,  &c.  V.  McGOWAN,  &c. 
(Filed  May  31,  1887.) 

1.  Deeds— Reservation  of  minerals  and  timber— The  owner  of  land  inay^ 
convey  a  surface  estate  in  fee  in  it  and  reserve  to  himselt  an  estate  in  fee  in. 
the  minerals  or  any  particular  species  of  them,  in  which  case  the  vendee 
holds  a  distinct  and  separate  estate  in  the  minerals.  By  this  severance  each 
estate  is  subject  to  the  laws  of  descent,  devise  and  conveyance. 

2.  Same— An  estate  in  fee  in  land  ca)*rie6  with  it  all  metals  and  minerals 
thereunder  unless  the  metals  and  minerals  are  excepted  in  the  conveyance^ 
or  have  before  been  severed  in  ownership  and  the  right  thereto  vested  ii> 
some  other  person. 

S.  Same— Where  the  mines  form  part  of  the  general  inheritance  they  will- 
be  transferred  along  with  the  lands  without  being  expressly  mentioned  ii^ 
the  conveyance,  but  when  they  have  a  distinct  possession  or  inheritance,  a 
distinct  title  to  them  must  also  be  established. 

D.  sold  and  conveyed  to  M.  a  parcel  of  land  out  of  a  larger  boundary  which 
he  owned,  reserving  to  himself  "all  the  minerals  and  mines  In  the  bowels  o^ 
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the  boil Ddary."  one-half  of  the  timber  and  a  mill  Roat  thenRon.  He  after* 
^ard  conveyed  to  K.  the  boundary  of  wbioh  thig  parcel  was  a  part,  eznepting 
from  the  conveyance  so  much  of  the  boundary  as  had  been  previously  con- 
veyed to  other  persons,  naming  them.  K.  claims  that  under  the  conveyance 
from  D.  to  him  he  is  entitled  to  the  minerals  and  timber  which  D.  reserved 
to  himself  in  the  conversance  to  him.  Held— That  neither  the  timber  and 
mineral  interest  nor  the  mill  seat  passed  by  the  conveyance  to  K. ,  as  these 
interests  were  separate  and  distinct  from  the  surface  right  conveyed,  and  apt 
words  were  required  to  convey  them. 

4.  Actions  to  quiet  title— Any  person  having  the  legal  title  and  possession 
"Of  lands  may  bring  an  action  in  equity  in  the  circuit  court  of  the  county 
where  the  land  or  some  part  of  it  may  lie,  against  any  person  setting  up 
•claim  thereto,  for  the  purpose  of  establishing  and  quieting  his  title  to  the 
land :  and  all  of  the  adverse  claimants,  whether  by  independent  titles  or  not, 
•nay  be  joined  as  defendants. 

Will.  Lindsay  and  S.  F.  J.  Trabue  for  appellants. 

Peters  &  Tyler,  H.  C.  Lilly  and  T.  Turner  &  Son  for  appellees. 

Appeal  from  Menifee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Tlie  appellants'  petition  contains  three  paragraphs — the  first 
Tigalnst  William  Gray,  the  second  against  the  appellees  and  the 
third  against  John  M.  Clayton.  The  allegations  of  the  petition, 
which  are  common  to  all  of  the  paragraphs,  are,  that  on  the  4th 
day  of  January,  1786,  the  Commonwealth  of  Virginia  granted  to 
Dean  Timmons  twenty-two  thousand  acres  of  land  which  lie  in 
Menifee  and  Wolfe  counties— tli is  State— and  that  Thomas  Duck- 
liam,  on  the  9th  day  of  June,  1843,  he  being  the  owner  thereof, 
•sold  said  survey  of  land  to  Edward  Kincaid,  tlie  appellants'  an- 
cestor, and  Samuel  Plumiiier,  except  the  tracts  previously  sold 
by  Thomas  Duckham  to  Powell  Rose,  James  Cox  and  J.  P.  Mc- 
Oowan.  That  on  the  4th  day  of  October,  1846,  Samuel  Plnmmer 
sold  his  undivided  interest  in  said  land  to  Edward  Kincaid,  who 
thereby  became  the  owner  of  the  whole  and  held  and  owned  said 
land  at  the  time  of  his  death,  except  the  tracts  which  he  had 
previously   sold    to   Dr.    William    Congleton,    Spencer  and  John 

and  George  Centers.     That  the  appellants,  as  the  clilldren 

and  grandchildren  of  Edward  Kincaid,  he  having  died  intestate, 
inherited  said  land  from  him,  and  that  they  own  and  are  in  the 
actual  possession  of  the  same,  except  said  parcels  sold  by 
Edward  Kincaid,  and  the  tracts  sold  by  Duckham  to  Powell 
liose,  James  ('ox  and  J.  P.  McGowan. 

The  first  parafirraph  of  the  petition  alleges  tliat  Wm.  Gray  holds 
n  deed  to  five  hundred  acres  of  said  land;  that  the  deed  purports 
on  its  face  to  have  been  executed  by  Thomas  Duckham  as  the 
attorney  in  fact  of  Edward  Kincaid,  but  that  said  Duckham  had 
no  authority  from  Edward  Kincaid  to  make  said  conveyance, 
und  that  the  deed  is  void,  but  nevertheless  casts  a  cloud  upon 
their  title,  which  the  appellants  ask  the  chancellor  to  remove  by 
declaring  said  deed  to  be  void,  etc.  The  second  paragraph  al- 
leges that  the  appellees  are  setting  up  some  sort  of  claim  to  some 
part  or  interest  in  the  said  balance  of  the  said  twenty-two  thou- 
sand acre  tract  under  some  contract  made  .with  Thomas  Duok-  . 
liam,  the  vendor  of  Edward  Kincaid.  Appellants  also  allege 
^'that  they  do  not  know  the  exact  nature  of  tlie  appellees'  claim, 
but  do  know  that  they  are  giving  out  in  speeches  that  they  own 
and  have  the  right  to  hold,  possess  and  sell  portions  of  said 
plaintiff's  lands,  the   minerals   under  and   timber   upon   certain 
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Other  parts  of  said  survey  of  twenty-two  thousand  acres,  which 
minerals  and  timber  belong  to  these  plaintiffs.''  It  is  also  alleged 
that  the  claim  of  the  appellees,  although  groundless,  impairs  the 
value  of  the  appellants'  land  and  casts  a  cloud  upon  their  title. 
The  clianoellor  is  asked  to  compel  appellees  to  exhibit  any  title 
they  may  have  to  said  land,  or  to  the  minerals  and  timber  under 
and  upon  any  land  within  the  said  twenty-two  thousand  acre 
survey,  and  that  the  appellant's  title  be  quieted,  etc.  The  third 
paragraph  alleges  "that  John  M.  (Mayton  asserts  tliat  beholds 
title  to  some  portion  of  said  balance  of  the  twenty-two  thousand 
acre  survey  as  the  remote  vendee  of  Tliomas  Duck  ham,  and 
gives  out  publicly  that  he  can  sell  and  pass  a  good  title  to  pur- 
chasers, and  that  the  plaintiflfs  liave  not  a  good  title."  whereby 
he  greatly  impairs  the  vendible  value  of  their  estate-:  They  also 
allege  that  the  claim  of  Clayton  is  groundless.  They  ask  that 
he  be  required  to  exhibit  his  claim  of  title  and  that  their  title  be 
quieted,  etc. 

ITpon  motion  of  the  appellees  the  lower  court  required  the  ap- 
pellants to  elect  to  procejed  on  the  first  paragraph  or  second  and 
third  paragraphs. 

The  appellants  excepting  to  the  ruling  of  the  court,  elected, 
under  protest,  to  proceed  on  the  second  and  third  paragraphs. 
Thereafter  the  appellants  amended  the  second  paragraph  of  their 
petition.  The  appellees  then  entered  a  general  and  special  de- 
murrer to  the  second  paragraph  of  the  appellants'  petition  as 
amended.  Both  of  which  was  sustained  by  the  lower  court,  and 
the  appellants  electing  to  stand  by  their  pleading,  the  second  par- 
agraph  was  dismissed.     They   have  appealed   to   this  court. 

The  amended  petition  sets  out  a  more  specific  description  of 
the  land  claimed  by  appellants.  It  also  exhibits  two  deeds  of 
conveyance  from  Thomas  Duck  ham  to  James  P.  Mc(:5owan— the 
first  dated  the  2d  of  February,  1842.  and  thtj  second  dated  the  21st 
of  November,  1842.  The  first  deed  conveys  a  certain  boundary 
within  the  twenty-two  thousand  acre  survey,  but  "reserves"  to 
the  grantor  "all  minerals  and  mines  in  the  bowels  of  the  boun- 
dary" conveyed,,  "and  one-half  of  the  timber  included  in  said 
boundary  and  n  mill  seat  on  (llady  creek."  The  second  deed 
conveys  a  certain  other  boundary  of  land  within  said  twentj'-two 
thousand  acre  survey,  but  reserves  to  the  grantor  "one-half  of 
all  the  mines  and  minerals  in  the  bowels  of  the  earth"  within 
'said  boundary,  and  "one-half  of  the  limber"  thereon,  except  on 
the  south  side  of  the  river.  On  that  side  he  reserves  all  or  the 
timber  except  that  which  is  "on  Swift  camp  " 

It  is  alleged  in  the  appellantfi'  amended  petition  that  the  min- 
erals and  timber  claimed  in  their  original  petition  are  the  min- 
erals and  timber  reserved  in  these  two  deeds.  The  special 
demurrer  rai.ses  the  question  of  the  appellants'  right  to  these 
minerals  and  timber.  We  will  dispose  of  that  question  first.  The 
appellants'  contention  is  that  they  are  entitled  to  the  minerals 
and  timber  reserved  by  Duckhamin  said  conveyances  by  virtue 
of  his  deed  to  Edward'  Kincaid  and  Hamuel  Plummer,  dated  the 
9th  of  June,  1848,  which  conveyed  to  them  all  of  the  twenty-two 
thousand  acre  survey  of  land,  only  deducting  therefrom  "what" 
Duckham  had  sold  and  made  deeds  to  prior  to  that  date.  In 
other  words,  that  Duckham's  reservations  in  said  deeds  being  a 
landed  estate  of  inheritance  in  himself  were  included  in  his  con- 
veyane  of  the  entire  twenty-two  thousand  acre  survey,  which 
conveyance  to  Edward  Kincaid  and  Samuel  Plummer  only  ex- 
cepted the  surface  conveyances,  previously  made  by  him. 

An  estate  in  fee  in  land  carries  with  it  all  metals  and  minerals 
thereunder,  unless  the  metals  and  minerals  are  excepted  in  the 
conveyance  or  "have  before   been   severed   in  ownership  and  the 
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right  thereto  vested  in  some  other  person."  The  surface  and  the 
metals  and  minerals  may  be  a  distinct  property  from  each  other 
by  separate  conveyances  from  individuals.  (Bingham  on  Sales, 
of  Real  Property,  288. ) 

Minerals,  in  place,  are  land.  They  are  subject  to  conveyance. 
The  surface  right  may  be  in  one  man  and  the  mineral  right  ia 
another.  Both,  in  such  a  case,  are  land  owners.  They  own  sepa-> 
rate  and  distinct  corporeal  hereditaments.  (Caldwell  v.  Fulton, 
31  Penn.  St.  R.,  478.) 

The  owner  of  land  may  convey  a  surface  estate  in  fee  in  it  an<t 
reserve  to  himself  an  estate  in' fee  in  the  minerals  or  any  par- 
ticular species  of  them,  in  which  ease  the  vendee  holds  a  distinct 
and  separate  estate  in  the  surface  or  sale,  and  the  vendor  holds 
a  distinct  and  separate  estate  in  the  minerals.  By  this  sever- 
ance each  estate  is  subject  to  the  laws  uf  descent,  of  devise,  of 
conveyance.     (Adam,  &c.  v.  Briggs  Iron  ('ompany,  7  Cush.,  361.) 

Also  by  thb  severance  each  estate  is  as  distinct  property  in  the 
respective  owners  as  is  the  property  in  a  two-story  house  where 
the  title  to  the  lower  story  is  in  one  person  and  the  title  to  the 
upper  story  is  in  another  person.  '  An  action  of  ejectment  will 
lie  in  behalf  of  the  owner  of  the  sufrace  to  recover  it.  Also  an 
action  will  lie  in  behalf  of  the  owner  (»f  the  mineral  estate  to 
recover  it.  Also  the  right  of  either  owner  may  be  barred  by  the 
statute  of  limitations. 

Now,  then,  Duckham  sold  to  McGowan  two  parcels  of  land  out 
of  a  large  boundary  which  he  owned.  The  two  parcels  of  land 
were  each  designated  and  set  apart  by  metes  and  bounds,  thereby 
becoming  separate  and  distinct  tracts  of  land,  not  only  from  each 
other,  but  from  Duckham's  remaining  portion  of  the  survey. 
The  title  to  the  surface  or  soil,  however,  was  only  conveyed  to 
McGowan  in  each  of  these  boundaries,  together  with  such  por- 
tions of  the  minerals  and  timber  as  above  set  forth.  Duckham 
retained  his  title  to  the  other  minerals  and  timber,  also  a  mill 
site  on  one  of  the  tracts.  The  interest  that  he  retainod  was  a 
separate  and  distinct  interest  in  the  two  boundaries,  which  inter- 
est, by  the  said  conveyances  by  metes  and  bounds,  became  seo- 
arateand  distinct  from  the  remaining  portion  of  the  survey. 
Indeed  it  not  only  became  a  distinct  interest  from  the  remaining 
portion  of  the  survey,  but  a  distinct  and  separate  estate  from  the 
surface  estate  which  was  conveyed  to  IMcGowan.  SoDuckham. 
owned,  after  these  two  conveyances,  an  absolute  estate  in  all  of 
the  remaining  portion  of  the  twenty-two  thousand  acre  survey, 
and  also  owned  a  distinct  estate  in  the  other  two  parcels,  con- 
sisting of  minerals,  timber  and  a  millsiti-.  He  sold  to  Edward 
Kincaid  and  Samuel  Plummer  the  remaining  survey  which  he 
called,  in  the  deed  of  conveyance,  land.  Of  course  this,  by 
operation  of  law,  passed  title  within  that  boundary  to  the  ven- 
dees to  the  center  of  the  earth  and  included  the  minerals  therein. 
In  that  deed  he  expressly  deducted  the  parcels  of  land  thereto- 
fore conveyed.  In  these  parcles  he  owned  a  mineral  and  timber 
interest  and  a  mill  site.  These  parcels  were  separate  parcels 
from  the  portion  sold  to  Kincaid  and  Plummer.  Also  Duck  bam 'a 
interest  therein  was  separate  from  said  portion.  Now  it  seems 
to  us  clear  that  the  deed  from  Duckham  to  Kincaid  and  Plum- 
mer did  not  embrace  the  separate  and  distinct  mineral  and  tim- 
ber interest  and  mill  site  that  Duckham  owned  in  these  two 
tracts  of  land  which  had  been  previously  separated  from  the  por- 
tion of  the  survey  sold  to  Kincaid  and  Plummer. 

Bainbridge,  on  the  Law  of  Mines  and  Minerals,  American  Ed.. 
side  page  129,  says:  **When  the  mines  form  part  of  the  general 
inheritance,  they  will,  of  course,  be  transferred  along  with   the 
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lands  without  being  expressly  mentioned  in  the  conveyance,  but 
when  they  form  a  distinct  possesson  or  inheritance,  a  distinct 
title  to  them  must  also  be  established/* 

**In  the  latter  situation  the  mines  will  still,  of  course,  retain 
the  qualities  of  real  estate,  and  will  be  transferred  by  convey- 
ances applicable  to  the  particular  disposition  of  them  intended 
to  be  made."  So  It  seems  that  the  mineral  and  timber  interest 
and  mill  site,  reseryed  by  Duekham  in  these  two  tracts  of  land, 
being  a  distinct  interest  from  the  surface  right  conveyed,  and 
also  being  separated  from  the  balance  of  the  twenty-two  thou- 
sand acre  survey  by  designated  boundaries,  it  would  require  apt 
words  to  convey.  To  illustrate,  suppose  the  mill  site  reserved 
had  had  upon  it  a  fine  flouring  mill,  or  there  had  been  a  valuable 
stone  quarry,  which  is  a  mineral  interest,  opened  on  the  land, 
or  a  fine  lead  or  silver  seam  on  it,  worth  thousands  of  dollars, 
would  it  be  contended  that  the  conveyance  of  the  adjoining  por- 
tion of  the  survey  (we  say  adjoining,  because  the  two  tracts  bad 
become  separated  from  it  by  metes  and  bounds),  would  include 
these  interests?  Surely  not.  The  unhesitating  answer  would  be, 
that  these  were  distinct  and  separate  interests,  which  could  only 
be  conveyed  by  apt  words. 

We  thU^k,  therefore,  that  the  lower  court  did  right  in  sustain- 
ing the  special  demurrer  to  the  second  paragraph  of  the  petition. 
The  next  question  is,  was  the  general  demurrer  rightfully  sus- 
tained? .  . 

It  is  distinctly  alleged  in  the  petition  that  the  appellants  have 
the  legal  title  to  all  of  the  balance  of  the  twenty-two  thousand 
acre  survey  after  deducting  the  parcels  previously  sold  by  Duck- 
ham,  and  the  parcels  sold  by  Edward  Kincaid  after  his  purchase, 
and  that  they  are  in  the  actual  possession  of  said  balance,  less 
about  one  thousand  acres  occupied  by  squatters.  It  is  also  al- 
leged in  substance  in  the  first  paragraph  that  Gray  claims  title 
to  five  hundred  acres  of  this  balance  under  a  deed  which  is  void. 
It  is  alleged  in  tbe  second  paragraph  that  the  appellees  claim 
some  of  this  balance  by  some  kind  of  title  derived  from  Thomas 
Duekham.  It  Is  also  alleged  that  Clayton  claims  a  part  of  said 
land  by  some  kind  of  title  derived  from  Duekham. 

By  an  act  of  the  legislature  approved  March  9,  1854,  it  is  pro- 
vided: ** That  hereafter  it  shall  and  may  be  lawful  for  any  per- 
son having  both  the  legal  title  and  possession  of  lands,  to  insti- 
tute and  prosecute  suit,  by  petition  in  equity,  in  the  circuit 
court  of  the  county  where  the  lands,  or  some  part  thereof  may 
lie,  against  any  other  person  setting  up  claim  thereto,  and  if  the 
plaintiff  shall  be  able  to  establish  and  does  establish  his  title  to 
said  land,  the  defendant  shall  be,  by  the  court,  ordered  and 
decreed  to  release  his  claim  thereto.''  This  act  was  not  repealed 
by  the  General  Statutes,  and  is  now  in  full  force.  Pomeroy,  in 
his  work  on  Remedies  and  Remedial  Rights,  section  H6i),  refer- 
ing  to  actions  to  quiet  title,  says:  *'The  very  object  of  the  pro- 
ceeding assumes  that  there  are  other  claimants  adverse  to  the 
plaintiff,  setting  up  titles  and  interests  in  the  land  or  other  subject 
matter  hostile  to  his.  Of  course  all  these  adverse  claimants  are 
proper  parties  defendant,  and  if  the  decree  is  to  accomplish  its  full 
effect  of  putting  all  litigation  to  rest,  they  are  necessary  defend- 
ants." Ho  further  says,  on  the  same  page,  that  **this  action 
has  been  greatly  extended  by  statute,  especially  in  the  western 
Slates,  and  is  there  an  ordinary  means  of  trying  a  disputed  title  be- 
tween two  opposite  claimants."  The  general  scoj)e  of  these  statutes 
is  as  follows:  The  plaintiff  must  he  in  possession  claiming  an  es- 
tate in  the  lands.  The  adverse  claimant  or  daimauts  jnust.  be  out  of 
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seBsion,  and  must  assert  a  hostile  title  or  interest.  In  this  con- 
dition, the  possessor  of  the  land,  without  waiting  for  any  pro- 
ceeding, legal  or  equitable,  to  be  instituted  against  him,  may 
take  the  initiative,  and  by  commencing  an  equitable  action  may 
compel  his  adversaries  to  come  into  court,  assert  their  titles^ 
and  have  the  controversy  put  to  rett  in  a  single  judgment.  It 
is  plain,  therefore,  that  this  statutory  suit  is  the  converse  of  the 
legal  action  of  ejectment.'' 

So  it  is  clear  that  by  the  act  of  the  legislature  of  the  9th  of 
March,  1854,  any  person  having  the  legal  title  and  possession  of 
land  may  bring  an  action  in  equity  in  the  circuit  court  of  the 
county  where  the  land,  or  some  part  of  it  may  lie,  against  any 
person  setting  up  claim  thereto,  for  the  purpose  of  establishing 
and  quieting  his  title  to  said  land.  But  for  this  remedy,  what 
remedy  would  the  owner  of  the  legal  title  and  possessor  of  the 
land  have?  He  can  not  bring  an  action  of  ejectment,  because 
he  has  the  possession  of  the  land.  The  adverse  claim,  however 
worthless  it  may  be,  clouds  his  title,  and  may  be  used  injuriously 
to  embarrass  and  belittle  it  and  to  greatly  depreciate  its  market 
value,  for  prudent  persons  would  neither  buy  the  property  at  a 
fair  value  while  thus  affected  nor  loan  money  upon  its  security, 
although  assured  by  the  best  lawyers  that  the  adverse  claim  was 
worthless.  The  object  of  the  statute  was,  therefore,  to  provide  a 
certain  remedy,  notwithstanding  the  fact  <4hat  equity,  independ- 
ently of  the  statute,  affords  substantially  the  same  remedy. 

The  suit  authorized  by  the  statute  of  the  9th  of  March,  1854,  is 
the  converse  of  the  legal  action  of  ejectment.     (Pomeroy,  supra.) 

And  this  court,  in  Woolfolk  v.  Ashly,  Ac,  2  Met,  288,  having 
decided  that  an  action  of  ejectment  will  be  against  as  many  per- 
sons as  hold  an  adverse  possession  of  the  land,  although  each 
one  holds  the  possession  of  a  distinct  parcel  from  the  other,  and 
by  a  distinct  claim  of  right,  it  follows  that  under  the  statute, 
supra,  in  an  action  to  quiet  the  title  to  land,  all  persons  setting 
up  claim  thereto,  whether  or  not  each  claims  a  separate  parcel 
or  th^  land  by  distinct  right,  may  be  joined  in  the  suit  as  de- 
fendants. 

Also  it  seems  clear  that  in  an  equitable  action  to  quiet  the  title 
to  land,  independently  of  statutory  authority,  all  of  the  adverse 
claimants,  whether  by  independoiu  titles  or  not  may  be  joined 
as  defendants.  Indeed  as  the  object  to  be  accomplished  is  the 
putting  of  all  litigation  about  the  title  to  rest,  it  is  not  only 
desirable,  but  proper  to  make  all  adverse  claimants  defendants. 
(Pomeroy,  supra.) 

In  the  case  of  Scott,  Ac.  v.  Means,  Ac,  80  Ky..  460,  the  peti- 
tion did  not  disclose  that  there  was  a  controversy  between  the 
parties  as  to  the  location  of  the  boundary.  It  simply  alleged  that 
defendants  had  trespassed  upon  plaintiff's  lands  and  slandered 
their  title.  For  trespass  upon  land  or  the  slander  of  title  an  action 
at  law  for  compensatory  damages  is  ordinarily  an  adequate  rem- 
edy. Therefore,  this  court  held  in  that  case  that  an  action  in 
equity  to  quiet  title  and  settle  the  question  as  to  the  alleged  tres- 
pass would  not  lie.  Also  that  as  the  plaintiff's  right  to  the  pos- 
session of  the  land  in  dispute  could  be  settled  by  an  action  at 
law,  such  action  at  law  should  have  preceded  an  action  in  the 
nature  of  a  bill  of  peace.  The  other  cases  relied  on  by  appellelps 
involved  the  same  principle.  Those  cases  are  unlike  this.  Here 
the  appellants,  as  alleged  by  them,  are  the  legal  owners  of  the 
land,  and  have  the  actual  possession  of  it.  The  appellees  are 
not  complained  of  as  trespassers"  or  slanderers  of  the  title,  but 
as  adverse  claimants  of  title  which  beclouds  the  appellant's  title, 
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and  injures  the  market  value  of  their  land.  For  this  wrong, 
there  is  no  redress,  except  by  an  aotion  in  equity  to  quiet  title. 

We  think  that  the  lower  court  etred  in  sustaining  the  general 
demurrer  to  the  second  paragraph  of  the  petition,  and  in  rulinsr 
^he  appellants  to  elect. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed, 
and  the  cause  is  remanded,  with  directions  for  further  proceed- 
ings consistent  with  this  opinion. 

Judge  Holt  not  sitting. 


LOUISVILLE  A  NASHVILLER.  R.  CO.  v.  CONNELLY. 
(Filed  March  31,  1888— Not  to  be  reported.) 

1.  Reversible  error— Weight  given  secoDd  verdict— Although  the  welffbt  of 
the  teatlmory  is,  perhaps,  In  favor  of  appellant,  the  court  will  not  disturb 
the  verdict  on  that  ground,  there  having  been  three  trials,  with  two  verdicts 
in  favor  of  appellee,  the  verdict  In  each  instance  being  approved  by  the  trial 
court,  tbe  other  trial  resulting  in  a  failure  of  the  jury  to  agree. 

2.  Same—A  new  trial  ought  not  to  be  granted  merely  because  the  appellate 
court  would  have  decided  otherwise  on  the  facts,  when  a  jury  and  tbe  trial 
judge  have  passed  upon  the  merits. 

8.  Same— A  mere  semblance  of  error  in  thn  instructions  that  could  not 
have  controlled  the  verdict,  ought  not  to  be  seized  pn  to  disturb  the  finding 
of  the  jury  where  there  have  been  three  trials  by  jury,  not  one  of  them  re- 
sulting in  favor  of  the  party  complaining. 

4.  Instructions— Appellee,  a  laborer  on  a  railroad  hand  car,  was  injured  by 
a  collision  of  tbe  hand  car  with  a  freight  train  on  another  railroad,  at  a 
point  where  tbe  roads  crossed.  In  this  action  by  appellee  against  the  latter 
road,  the  defendant's  theory  and  main  ground  of  defense  was  that  tbe  plain- 
tiff's own  neglect  caused,  or  contributed  to.  the  injury.  The  court,  in  its 
instructions  to  the  jury,  given  on  motion  of  plaintiff,  did  not  present  this 
theory  of  the  case,  but  did  so  in  the  instructions  given  on  motion  of  defend- 
ant. Held— That  the  jury  could  not  have  been  misled  by  the  failure  to  so 
qualify  the  plaintiff's  instructions  as  to  preclude  him  from  recovering  in  the 
event  his  own  negligence  contributed  to  the  injury. 

6.  Railroads— Negligence— Those  in  charge  of  a  train  of  oars  propelled  by 
steam  should  be  held  to  a  greater  degree  of  care  when  approaching  a  cross- 
ing with  another  railroad  than  would  be  required  of  those  in  charge  of  a 
hand  car  on  which  laborers  are  transported  from  one  part  of  the  road  to 
another.  And  in  case  of  a  collision  between  tbe  hand  car  and  the  train  of 
cars,  it  would  seem  that  those  on  the  hand  car  should  be  treated  as  travelers 
upon  an  ordinary  highway  passing  over  the  track  of  a  railway,  and  should 
not  be  held  to  the  exercise  of  a  greater  degree  of  care,  but  it  is  not  necessary 
to  determine  that  question  in  this  case. 

Win.  Lindsay  for  appellant. 

0*Hara  <&  Bryan  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  case  has  gone  to  the  jury  as  often  as  three  times,  upon 
issues  of  fact,  and  there  must  be  an  end  to  the  litigation. 

On  the  first  trial  the  jury  failed  to  agree.  The  second  trial  re- 
sulted in  a  verdict  for  the  appellee  that  was  brought  to  this  court 
»nd  reversed,  and  on  the  return  of  the  cftse  it  ^vas  again^ssed  , 
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on  by  the  Jury,  and  a  verdict  again  returned  for  the  appellee.  It 
is  apparent,  therefore,  that  the  testimony  authorized  a  verdict 
for  the  plaintiff,  and  while  there  is  much  testimony  on  the  part 
of  the  appellant,  and  perhaps  the  weight  of  it,  this  court  should 
be  careful  not  to  interfere  with  a  verdict  that  has  been  more  than 
once  passed  on  by  the  triers  of  the  facts,  and  their  verdict  each 
time  approved  by  the  trial  court.  The  witnesses  being  present 
and  examined  in  the  presence  of  the  jury  and  the  presiding 
judge,  the  bearing  and  manner  of  each,  in  detailing  what  he 
knows,  often  fixes  with  the  jury  the  weight  to  be  attached  to  the 
statements  made  by  the  witness  in  mailing  up  the  verdict,  and 
this  court  should  be  reluctant  to  send  the  case  back  for  another 
trial,  unless  tiiere  has  been  a'  palpable  error  on  the  part  of  the 
court  in  the  instructions  given.  This  is  a  case  where  there  was 
a  collision  between  a  freight  train  of  the  L.  &  N.  B.  B.  and  a 
hand-car  on  the  Kentucky  Central  at  a  point  where  the  roads 
cross  at  or  near  the  town  of  Milldale.  in  the  county  of  Kenton. 

There  were  only  two  questions  presented  in  this  case  to  be  de- 
termined by  the  jury.  One  is  as  propounded  for  the  plaintiff: 
Did  the  injury  complained  of  result  from  the  negligence  of  the 
appellant's  employes?  The  second  is,  propounded  by  the  defend- 
ant: Was  the  injury  the  result  of  appellee's  own  neglect,  and 
such  that  ordinary  care  and  prudence  on  the  part  of  the  appel- 
lant could  not  have  prevented? 

The  appellee,  together  with  other  laborers,  had  been  working 
on  the  Kentucky  Central  R.  R.,  and  in  the  evening  when  return- 
ing from  their  labor  on  their  way  to  Covington  on  a  hand-car, 
going  at  the  rate  of  four  or  five  miles  an  hour,  was  run  over  by 
the  steam  car  of  the  appellant  at  the  crossing,  and  severely 
injured.  It  appears  that  the  steam  car  was  running  but  little,  if 
any,  faster  than  the  hand-car,  and  had  stopped  at  a  station  about 
two  hundred  yards  from  the  crossing.  There  were  two  hand- 
cars on  the  Kentucky  Central  filled  with  men  going  in  the  same 
direction,  and  it  was  on  the  hindmost  car  that  appellee  was  in- 
jured. It  is  plain  that  the  hands  on  these  cars  were  not  aware 
of  the  danger,  and  were  approaching  the  crossing  at  a  rate  of 
speed  not  unusual.  They  heard  no  train  approaching  on  appel- 
lant's road,  nor  did  they  hear  the  blowing  of  a  whistle  or  the 
ringing  of  a  bell,  and  while  the  weight  of  the  testimony  con- 
duces to  show  that  these  signals  were  given,  there  is  proof  con- 
ducing to  show  by  one  witness  at  least,  and  that  not  of  a  nega- 
tive character,  that  no  such  signals  in  fact  were  given.  A  wtlness 
who  was  on  the  steam  car  says  that  no  signalsWere  made,  and 
it  may  well  be  assumed,  from  the  testimonv,  that  after  the  train 
stopped  to  put  off  some  parties  about  two  hundred  yards  distant 
from  the  crossing,  that  it  approached  that  point  on  its  way  to 
Newport  without  giving  any  warning  to  those  approaching  the 
crossing  from  the  Kentucky  Central  road.  The  engineer  did  not 
even  see  the  first  hand-car  that  passed,  and  while  his  statements 
in  that  regard  explain  the  reason,  the  entire  question  was  with 
the  jury  on  the  question  of  diligence,  and  we  are  not  disposed  to 
disturb  the  verdict  for  want  of  evidence  to  support  it. 

We  perceive  no  objection  to  the  instrution  No.  1  asked  by  the 
appellee,  basing  his  right  of  recovery  on  the  ground  alone  of  neg- 
ligence on  the  port  of  the  appellant.  His  cause  of  action  origi- 
nated, as  alleged,  from  the  want  of  care  on  the  part  of  the  em- 
ployes of  the  appellant,  and  it  was  not  required  from  appellee's 
theory  of  the  case,  that  any  qualification  should  have  been  made 
by  the  court  in  giving  that  instruction,  to  the  effect  that  if  appel- 
lee, by  his  own  neglect,  contributed  to  or  caused  the  injury,  he 
could  not  recover.    This  constituted   the  defendant's   theory  of 
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the  case,  and  the  main  ground  of  defense.  That  defense  is  em- 
bodied in  instruoiton  No.  1,  asked  by  the  defendant,  bv  whioh  the 
jury  was  told,  in  substance,  that  if  the  negligence  or  the  plain- 
tiff caused  the  collision  resulting  in  the  injury,  the  verdict  must 
be  for  the  defendant,  ** unless  they  further  believe,  from  the  evi- 
dence, that  the  employes  of  the  defendant  managing  the  train, 
saw,  or  could  have  seen,  with  ordinary  care,  the  perlloug  condi- 
tion of  the  plaintiff,  and  could  have  prevented  the  injury  by  the 
exercise  of  ordinary  care."  The  law  of  the  case  was,  in  this 
manner,  asked  by  counsel  for  the  appellant,  and  In  conformity 
with  the  opinion  of  this  court,  rendered  at  the  first  hearing. 
Whether  or  not  the  concurrent  negligence  of  the  two  parties  con- 
tributed to  or  caused  the  injury  was,  we  think,  fully  presented 
by  the  instructions,  and  the  jury  told  that  if  the  plaintiff's  own 
act  caused  it,  or  contributed  to  the  accident,  he  could  not  re- 
cover, unless  the  defendant,  seeing  the  peril  (or  by  ordinary  dil- 
igence could  have  seen  it),  could  have,  by  exercising  a  like  de- 
gree of  care,  avoided  the  collision.  It  is  apparent  that  a  line  of 
cars,  propelled  by  steam,  should  be  held  to  a  greater  degree  of 
care,  when  approaching  such  a  crossing,  than  would  be  applied 
to  an  ordinary  hand-car  on  which  laborers  are  transported  from 
one  part  of  the  road  to  the  other.  The  one  being  more  dangerous 
than  the  other,  signals  that  give  warning  of  its  approach  are 
required  in  case  of  cars  propelled  by  steam,  while  as  to  ordinary 
hand-cars  going  at  a  speed  of  three  or  four  miles  an  hour,  but 
little,  if  any,  danger  is  to  be  apprehended  from  those  crossing 
the  line  of  the  track.  The  appellee  had  the  right  to  pass  this 
crossing,  and  it  may  bo  said  is  to  be  treated  as  the  traveler  upon 
an  ordinary  highway  passing  over  the  track  of  a  railway,  as  it 
seems  to  un  these  laborers  should  not  be  held  to  the  exercise  of  a 
greater  degree  of  care.  But  whether  so  or  not,  as  it  is  not  material 
to  the  controversy  to  decide  it,  we  think  the  jury  could  not  have 
been  misled  by  the  instructions,  and  the  real  question  at  last  is: 
Does  the  evidence  support  the  verdict?  This  court,  in  Dorsey  v. 
Doherly,  3  Litt,  448;  (lore  v.  Ross,  2  B.  M.,  299;  Ross  v.  Ross, 
5  B.  M.,  20,  held  in  effect  that  a  new  trial  ought  not  to  be 
granted,  because  a  highter  court  would  have  decided  otherwise 
on  the  facts,  when  a  jury  and  the  trial  judge  has  passed  upon 
the  merits,  having,  as  is  ordinarily  the  case,  a  knowledge  of  the 
parties,  the  witnesses,  and  the  circumstances  attending  the  trial. 
Where  the  court  has  misdirected  the  jury,  by  an  erroneous  in- 
struction, a  different  rule  would  prevail,  but  a  mere  semblance 
of  error  that  could  not  have  controlled  the  verdict,  ought  not  to 
be  seized  on  to  disturb  the  finding  of  fact  in  a  case  wliere  there 
has  been  three  trials  by  jury,  and  not  one  of  the  three  resulting 
in  favor  of  tlie  party  complaining. 
The  judgment  below  is,  therefore,  affirmed. 


McCLINTOCK  v.  KMICK,  STONER  &  CO. 

(Filed  March  81,  1888.) 

1.  Warrnnty  in  RaU««  of  rH^rPOTiiil  prop<»rl y— N'o  particular  fomi  of  words  is 
necessary  to  ooDstiiuie  a  wairaniy  In  ibe  fialu  uf  personal  prupurty,  and 
while  a  mere  expression  of  opinion  is  not  sofDctent  to  constitute  one  a  war- 
rantor, a  clear,  positive  affirmation  by  the  vendor  made  dnrinff  the  neffotla- 
tion  will  be  treated  as  an  express  warranty,  and  in  this  respect  ther«  Is  no 
difference  between  written  and  parol  contracts,  nor  is  the  intention  of  the 
vendor  material. 
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2.  Same --Where,  upoD  the  evidence,  it  is  dqubtful  whether  the  vendor,  by 
the  language  used,  intended  to  assert  a  faot  or  merely  express  an  opinion, 
and  it  is  uncertain  how  the  parties  understood  it,  then  the  question  of  war- 
ranty or  no  warranty  should  be  left  to  the  jury ;  and  in  such  a  case  if  the 
petition  sets  forth  merely  the  language  of  the  vendor  it  should  also  aver  his 
intention  in  order  that  the  testimony  may  be  supported  by  pleading.  But 
where  there  is  a  positive,  unequivocal  representation  of  a  fact  it  is  not  neces- 
sary that  the  vendee,  in  suing  upon  the  warranty,  should  allege  that  the 
vendor  intended  that  the  plaintiff  should  rely  upon  it. 

In  this  suit  for  damages,  resulting  from  the  unsoundness  of  a  lot  of  mules 
purchased  by  plaintiffs  from  defendant,  it  is  alleged  in  the  petition  ''that 
the  defendants  represented  to  these  plaintiffs  that  said  mules  were  all  right: 
*  *  *  that  they  relied  upon  the  said  statements  made  as  aforesaid,  and 
were  induced  thereby  to  make  said  purchase."  Held— That  this  was  a  sufB- 
cient  averment  of  a  warranty  of  soundness.  There  being  a  positive,  un- 
equivocal representation  by  the  vendor  that  the  mules  were  sound,  it  was 
not  necessary  for  the  plaintiff  to  allege  that  the  defendant  intended  that  he 
should  rely  upon  that  representation. 

8.  Same— In  determining  whether  or  not  words  constitute  a  warranty, 
they  should  receive  their  common  acceptation ;  therefore,  as  the  vendor  in 
this  case  stated,  in  response  to  a  direct  question,  that  the  mules  were  ''all 
right,"  there  was  a  warranty  of  soundness  by  an  absolute  and  unqualified 
representation  to  that  effect. 

J.  Q.  Ward  for  appellant. 

L.  M.  Martin  for  appelloes. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellees  sue  for  damages  resulting  from  the  unsoundness 
of  a  lot  of  mules  purchased  by  tliem  of  the  appellant. 

-The  first  paragraph  of  the  petition,  as  amended,  avers  that 
"the  defendant  represented  to  these  plaintiffs  that  said  mules 
were  all  right;  ♦  «  ♦  that  they  relied  upon  the  said  state- 
ments made  as  aforesaid,  and  were  induced  thereby  to  make  said 
purchase."  It  does  not  allege  that  the  appellant  "warranted" 
them,  or  that  he  "represented"  in  what  particular  respect  they 
were  "all  right,"  or  tliat  lie  expected  or  intended  the  appellees 
to  rely  upon  the  representation  in  making  the  purchase.  In  a 
second  paragraph  a  cause  of  action  for  deceit,  false  representa- 
tion and  fraudulent  concealment  in  making  the  sale  is  pleaded. 

The  evidence  conduces  to  show  that  wliile  the  negotiation  as 
to  the  purchase  was  in  progress,  the  appellant,  in  response  to  a 
question  upon  that  point  from  one  of  the  appellees,  said  that  the 
mules  were  "all  right." 

The  jury  were,  in  substance,  instructed  to  find  for  the  appellees 
if  the  appellant,  at  the  time  of  the  sale,  warranted  the  mules  to 
be  sound  when  they  were  unsound,  and  that  "a  representation 
as  to  soundness,  quality  or  condition  made  by  a  seller  at  the  time 
of  the  sale  with  tlie  intention  that  the  piu'chaser  shall  rely  upon 
the  same,  and  upon  which  he  does  rely  in  the  purchase,  amounts 
to  a  warranty." 

It  is  urged  that  the  averments  of  the  petition  do  not  constitute 
a  warranty,  or  state  a  cause  of  action  upon  on?;  that  the  instruc- 
tions presented  a  case  to  the  jury  not  supi^oittd  by  pleading,  and 
that,  conceding  the  evidence  of  the  appellees  to  lie  ttue,  no  war- 
ranty is  shown.  A  review  of  the  cases  as  to  what  constitutes  one, 
exhibits  much  learning  and  diversity  of  opinion.    Indeed  they 
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can  not  all  be  reconciled.  The  report  of  an  early  and  celebrated 
case  says:  '*A11  the  justices  and  barons  (except  Anderson)  held 
that  for  this  cause  (the  want  of  an  averment  that  he  warranted 
It  to  be  a  bezoar  stone)  it  was  error,  for  the  bare  affirmation  that 
it  was  a  bezoar  stone,  without  warranting  it  to  be  so,  is  no  cause 
of  action,  and  although  he  knew  it  to  be  no  bezoar  stone  it  is  not 
material,  for  every  one,  in  selling  his  wares,  will  affirm  that  his 
wares  are  good,  or  the  horse  which  he  sells  is  sound,  yet  if  he 
does  not  warrant  them  to  be  so  it  is  no  cause  of  action,  and  the 
warranty  ought  to  be  made  at  the  same  time  of  the  sale.  (Chan- 
delor  V.  Lopus,  Cro.  Jac,  4.)  Although  it  adhered  to. from  rather 
than  reason,  and  the  argument  was,  at  least,  of  doubtful  legal 
morality,  yet  it  was  followed  by  other  cases  both  in  England  .and 
in  this  country.  Thus  early  in  judicial  history-  the  rule  was 
announced  that  a  mere  representation  or  affirmation  by  the  ven- 
dor, however  positive  as  to  the  character  or  condition  of  an  arti- 
cle, could  not  constitute  a  warranty. 

In  line,  and  based  upon  the  case  last  cited,  is  that  of  Leixas  v. 
Woods,  2  Caines,  48,  although  in  it  the  Chief  Justice  dissented, 
and  chancellor,  then  Judge  Kent,  intimated  that  he  would  have 
done  so  had  the  question  been  res  Integra.  Home  of  the  more 
modern  cases,  as  Weimer  v.  Clement,  37  Penn.  St.,  147,  hold  that 
a  naked  affirmation  is  not  an  express  warranty  or  evidence  of  it, 
but  that,  if  it  amounts  to  a  deceit  or  fraud,  the  remedy  is  by  an 
action  ex  delicto.  As  early,  however,  as  the  ca«;es  of  Chapman 
V.  Murch,  19  John,  290,  and  Sweet  v.  .Colgate,  20  John,  196,  if  not 
before,  many  of  the  courts  of  the  country  began  to  hold  that 
sense  should  not  be  sacrificed  to  technical  language,  and  that  no 
particular  form  of  words  was  necessary  to  create  a  warranty. 
Indeed  no  valid  reason  can  be  given  why,  if  A,  in  selling  his 
horse  to  B,  says  ** I  warrant  him  sound,'' it  should  be  held  a 
warranty,  but  not  if  he  says  ** he  is  sound.*'  This  court,  in  the 
early  case  of  Bacon  v.  Brown,  3  Bibb,  35,  held  that  while  no  par- 
ticular words  were  necessary  to  create  a  warranty  of  soundness, 
yet  there  must  be  a  promise  or  undertaking  as  to  it,  and  that  a 
bare  representation  or  affirmation  was  not  sufficient.  The  sub- 
sequent case  of  Dickens  v.  Williams,  Ac,  2  B.  M.,  374,  decided, 
however,  that  the  affirmation  of  a  fact  in  a  bill  of  sale  as  to  an 
article  sold  was  a  warranty  in  that  respect;  that  it  imported  a 
covenant  to  that  effect,  and  that  thereby  the  vendor  agreed  it 
was  true.  The  case  of  Lamme  v.  Gregg,  1  Met.,  444,  not  only 
affirmed  that  doctrine,  but  held  it  to  apply  to  verbal  contracis 
where  the  representation  or  affirmation,  as  to  the  kind,  quality  or 
condition  of  the  article  sold,  is  made  during  the  negotiation  of  - 
the  trade. 

There  is  no  reason  why  the  rule  should  not  apply  to  verbal  as 
well  as  written  contracts,  if  the  sale  be  as  effectual  in  the  one  . 
case  as  in  the  other.  The  interests  of  trade,  the  necessity  of  uni- 
formity of  decision,  and  the  rights  of  parties,  require  it.  If  tho 
language  used  by  the  parties  be  binding  in  the  way  of  trade,  why 
should  not  a  statement,  then  made  as  to  the  soundness  of  the 
article,  be  equally  so?  Of  coursf^,  if  it  be  the  expression  of  a 
mere  belief  or  opinion,  it  will  not  constitute  a  warranty. 

Here  A  is  selling  a  lot  of  mules  to  B.  The  trade  is  in  progress, 
and  the  contract  being  made,  the  latter  asks  the  former,  *'are 
they  all  right?"  The  answer  is:  **They  are."  It  is  urged  that 
this  statement  is  too  indefinite  to  constitute  a  warrantv  of  sound<» 
ness,  and  that  the  petition,  in  stating  only  it,  is  defective*  In 
applying  the  law  to  the  business  transactions  of  men  the  die* 
t^tes  of  common  sense  and  understanding  should  control,    fiusi? 
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ness  and  trade  forbid  much  technically.  Warranties  enter  largley 
into  the  trade  of  the  country  and  it  is  proper  and  best  for  its 
fairness  and  promotion  that  the  language  used  by  those  so  en- 
gaged should,  in  law,  receive  its  common  acceptation  and  be 
construed  as  ordinarily  understood  by  them.  Can  there  be  any 
doubt  how  men  generally  would  have  understood  the  question 
put  and  the  answer  given  in  this  instance?  One  man  is  selling 
his  horse  to  another,  and,  when  particularly  asked,  he  says  **he 
is  all  right.'*  Would  not'the  purchaser  understand  this  as  em- 
bracing the  question  of  soundness,  and  would  not  the  vendor  be 
understood  as  thereby  saying  to  him,  in  effect,  **he  is  sound." 
It  seems  to  us,  and  the  conclusion  is  inevitable,  that  here  there 
was  a  warranty  of  the  soundness  of  the  mules  by  an  absolute 
and  unqualified  representation  to  that  effect.  They  were  either 
right  or  wrong,  sound  or  unsound,  and  there  was  no  such  ground 
for  diversity  of  opinion  as  exists  when  value  or  quality  is  in 
question.  The  language  was  used  as  to  a  matter  of  fact,  and 
not  merely  as  expressing  an  impression  or  opinion,  or  by  way  of 
mere  praise  or  commendation. 

If,  however,  it  were  of  an  uncertain  character,  and  even  if  the 
petition,  by  merely  averring  what  was  said,  had  been  defective 
for  uncertainty  as  to  what  was  embraced  or  intended  by  it,  yet 
this  would  have  been  cured  by  the  amended  answer  and  the  issue 
fully  joined.  It  says:  **He  denies  that  they  were  unsound  or 
that  he  had  any  sufficient  knowledge  or  information  to  form  a 
belief  that  they  were  unsound  at  the  time  of  the  sale.  Defend- 
ant says  it  is  not  true,  and  he  denies  that  plaintiff  relied  upon  a 
statement  made  by  this  dafi^ndant  to  the  effect  that  said  mules 
were  sound. '*  It  is  evident  what  interpretation  the  pleader 
placed  upon  the  representation  that  the  mules  were  **all  right," 
and  we  think  it  was  correct. 

It  may  be  regarded  as  settled  law  that  no  particular  form'  of 
words  is  necessary  to  constitute  a  warranty,  and  that  the  mere 
expression  of  an  opinion  does  not  make  one  a  warrantor.  Some 
of  the  cases,  however,  seem  to  make  the  existence  of  a  warranty 
depend  upon  the  intention  of  the  vendor,  and  it  is  urged,  in  this 
case,  that  the  petition  is  defective  in  failing  to  aver  ttiat  the  ap- 
pellant expected  or  intended  the  appellee  to  rely  upon  fiis  rep- 
resentation in  making  the  purchase.  If  the  true  construction  of 
this  class  of  cases  is  that  the  decision  did  not  turn  upon  whether 
the  party  intended  to  i)e  held  by  a  warranty,  but  whether  he 
intended  to  affirm  a  fact  or  merely  express  an  opinion,  then  they 
are  reconcilable  with  the  cases  which,  in  our  opinion,  correctly 
hold  that  if  one  even  supposes  that  he  is  not  making  himself 
liable  upon  a  warranty,  yet,  if  he  makes  a  positive  affirmation 
as  to  the  condition  of  the  properly,  or  utters  what  is  equivalent 
to  a  promise  as  to  it,  instead  of  expressing  a  belief  merely,  then 
sucli  affirmation  or  promise  amounts  to  a  warranty  and  he  is 
liable  upon  it.  It  does  not  depend  upon  whether  the  vendor 
•intends  to  be  bound  by  his  warranty  or  not,  but  upon  whether 
he  made  an  affirmation  as  to  the  condition  of  the  article,  or 
merely  expressed  an  opinion  as  to  it. 

If  it  be  conceded  that  a  clear,  positive  affirmation  by  the  ven- 
dor, made  during  the  negotiation,  that  the  article  is  sound  be  an 
express  warranty,  that  it  is  as  much  so  as  if  he  were  to  say  **I 
warrant  it  to  be  sound,''  then  it  is  required  of  the  vendor,  in 
•suing  upon  it,  to  aver  that  the  vendor  intended  ho  should  rely 
upon  it? 

If  the  vendor  expressly  warranted  the  article  to  he  sound,  and 
did  not  merely  express  a  belife  as  to  it,  then  he  is  liable  without 
regard  to  his  intention.  He  has  lulled  the  vendee  Into  security 
fhs  to  its  condition,  and   he  will  not,  and  ought  no^,  in  good 
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morals,  to  be  heard  to  say  that  he  did  not  intend  the  purchaser 
to  rely  npon  the  warranty.  This  beinir  so,  is  it  necessaiy  to  tho 
sufficiency  of  the  pleading  to  aver  what  the  vendor  will  not  be 
allowed  to  dispute?  We  think  not.  We  are  aware  that  some 
cases  seem  to  clraw  a  distinction  between  written  and  parol  con- 
tracts, holding  that  if  the  contract  be  in  writing  it  is  for  the 
court  to  say  whether  there  was  a  warranty,  but  if  in  parol  that 
it  is  for  the  jury  to  determine.  We  see  no  reason  for  tbfs  distinc- 
tion where  it  Is  clear,  in  the  case  of  an  oral  contract,  that  the 
vendor  has  warranted  the  condition  of  the  property.  It  was  said, 
in  the  case  of  Hawkins  v.  Pemberton,  &c.,  51  N.  Y.,  108:  *'It  is 
not  true,  as  sometimes  stated,  that  the  representation,  in  order 
to  constitute  a  warranty,  must  have  been  intendud  by  the  vendor, 
as  well  as  understood  by  the  vendee,  as  a  warranty.  If  the  con- 
tract be  in  writing,  and  it  contains  a  clear  warranty,  the  vendor 
will  not  be  permitted  to  say  that  ho  did  not  intend  what  his 
language  clearly  and  explicitly  declares,  and  so  if  it  be  by  parol, 
ana  the  representation,  as  to  the  character  or  quality  of  the 
article  sold,  be  positive,  not  mere  matter  of  opinion  or  Judg- 
ment, and  the  vendee  understands  it  as  a  warranty,  and  he  re- 
lies upon  it  and  is  induced  by  it,  the  vendor  is  bound  by  the 
warranty,  no  matter  whether  he  intended  it  to  be  a  warranty  or 
not.  He  is  responsible  for  the  language  he  uses',  and  can  not 
escape  liability  by  claiming  that  he  did  not  intend  to  convey  the 
impression  which  his  lanugage  was  calculated  to  produce  upon 
the  mind  of  the  vendee." 

This  vl'*w  is  also  supported  by  the  cases  of  Morrill  v.  Wallace, 
Ac,  9  N.  H.,  Ill,  and  Strand  v.  Pierce,  6  Allen,  413.  Where  the 
case  is  of  such  a  character  that,  upon  the  evidence,  it  is  doubtful 
whether  the  vendor,  by  the  language  used,  intended  to  assert  a 
fact  or  merely  express  an  opinion,  and  it  is  uncertain  how  the 
parties  unvlerstooci  it,  then  the  question  of  warranty  or  no  war- 
ranty should  be  left  to  the  jury,  and  in  such  a  case,  as  the  ques- 
tion is  to  be  determined  from  all  the  evidence,  if  the  petition 
merley  sets  forth  the  language  of  the  vendor,  it  should  also  aver 
his  intention  in  order  that  the  testimony  may  be  supported  by 
pleading.  Here,  however,  there  was  such  a  positive,  unequiv- 
ocal representation  of  a  fact  that  it  constituted  a  warranty.  One 
side  affirmed  that  the  language  was  used  by  the  vendor,  while 
the  other  denied  it.  If  used  by  him  it  was  a  warranty  of  the 
soundness  of  the  mules,  and  .vet  the  court,  instead  of  so  declar- 
ing, properly  treated  it  as  a  case  where  it  was  doubftul  whether 
the  vendor  intended  to  assert  a  fact  or  express  a  mere  opinion, 
and  submitted  to  the  jury  the  question,  not  only  whether  the 
words  were  used,  but  whether  the  appellant  warranted  the  mules 
to  be  sound.     Of  this  he  can  not  complain. 

An  insturction  as  to  deceit  and  fraudulent  concealment  was  also 
given.  It  is  unobjectionable  in  form  when  considered  in  connec- 
tion with  the  first  instruction  given  at  the  instance  of  the  appel- 
lant. If  there  were  any  circumstances  in  evidence,  however 
slight,  to  support  it,  it  was  proper  to  give  it.  We  can  no  sny  that, 
upon  the  entire  record,  they  were  entirely  absent. 

Judgment  affirmed. 


THE  FIRST  NATIONAL  BANK,  Ac.  v.  WALKER,  &c. 
(Filed  March  17,  1888— Not  to  be  reported.) 


Asslfrn merits  by  operation  of  la  w— J.,  who  was  InBolvenr,  was  Indebted  to 
^  &  Co.    C.  desiring  to  secure  the  debt  to  this  flrnii  of  wbloh^  was  a^ 
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member,  became  the  surety  of  J.  in  a  note  executed  for  money  borrowed 
from  bank,  the  amount  borrowed  being  used  by  J.  In  paying  the  debt  to  G. 
&  Co.,  a  debt  to  the  bank  and  a  debt  to  W.  To  secure  G.  a  mortgage  on  real 
estate  was  executed  to  him  by  J.,  it  being  agreed  between  G.  and  the  bank 
that  G.  was  not  to  be  held  personally  liable  to  the  bank  on  the  note,  but  if 
the  mortgaged  property  failed  to  pay  the  note  then  the  loss  was  to  be  sus- 
tained by  the  bank  and  the  firm  of  G.  8s  Go.,  the  latter  to  bear  only  such  a 
5 reposition  of  the  loss  as  their  debt  bore  to  the  whole  amount.  Held— That 
.,  by  executing  the  mortgage  to  G.,  committed  an  act  of  insolyency  which 
operated  as  an  assignment  for  the  benefit  of  all  his  creditors,  but  W.  can  not 
be  compelled  to  restore  the  money  that  he  received  in  payment  of  his  debt. 
All  the  court  can  do  is  to  compel  the  surrender  of  the  property  mortgaged 
and  such  other  property  as  J.  may  own  to  be  pro  rated  among  his  creditors. 

'   D.  W.  Lindsey,  E.  E.  Settle  and  J.  J.  Orr  for  appellants. 

J.  J.  Landram  and  Orrine  B.  Hallam  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  W.  B.  Roberts  and  others,  by  their  actions  in 
the  Owen  Circuit  Court  against  J.  M.  Walker  and  the  appellants, 
attacked  a  mortgage  executed  by  J.  M.  Walker  to  the  appellant, 
Attilla  Cox,  to  secure  the  latter  against  loss  by  reason  of  going 
the  surety,  of  the  former,  the  appellant,  the  First  National 
Bank,  for  the  sum  of  $3,840,  upon  the  ground  that  J.  M.  Walker 
made  said  mortgage  in  contemplation  of  insolvency  and  with  the 
design  of  preferring  the  appellants  over  other  creditors.  Upon 
the  hearing  of  the  cause  the  lower  court  adjudged  that  the  said 
mortgage  was  made  by  J.  M.  Walker  in  contemplation  of  insol- 
vency, and  with  the  design  of  preferring  the  appellants  over  his 
other  creditors.  From  that  judgment  the  appellants  have  ap- 
pealed. 

The  evidence,  as  it  appears  in  this  record,  shows,  beyond  ques- 
tion, that  J.  M.  Walker,  at  the  time  he  executed  the  mortgage  to 
the  appellant,  Attilla  Cox,  was  insolvent,  for  it  appears  tnat  his 
indebtedness,  excluding  the  interest  thereon,  amounted  to  over 
$9,0()0,  and  that  his  property  of  all  kinds  was  not  sufficient  to  pay 
said  indebtedness.     As  a  part  of   this   indebtedness   he  was  in- 
debted to  the  firm  of  F.  &  A.  Cox  &  Co.,  of  which  firm  the  api)el- 
lant,  Attilla  Cox,  was  a  member,  in   the  sum  of  $1,691.25,  which 
debt  was  of  long  standing.     He  was  also   indebted    to   the  appel- 
lant, the  First  National  Bank,  in  the  sum  of  $976.40,  for  the  pay- 
ment of  which  May  Tomlinson  was  surety.     This  debt,  however, 
was  not  due.    He   was   also   indebted   to   the  ai)pellant,  Wither- 
spoon,  in  the  sum  of  $897.75.    The  appellant,  Attilla  Cox,  desired 
said  Walker  to  settle  his   inde!)tednes9   due   the   firm  of   F.  &  A. 
Cox  &  Co.    As  a  means  of  doing  this  Walker  desired  the  assist- 
ance of  the  appellant,  Attilla  Cox,  in   order   to  raise   the  money 
w^ith  which  to  pay  the   debt   due   said   firm   and   the   two  others 
above  named.     So   the   plan   agreed   upon   was   to  borrow  $3,340 
from    the   appellant,    the  first  National   Bank,   with   Walker  as 
principal,  and  the   appellant,  Cox,  as   his   surety,  Walker  to  give 
the  appellant.  Cox,  a   mortgage   upon   all   his   real  estate  which 
constituted  nearly  all  of  his  estate,  to  indemnify  him  against  loss 
as  surety.     With  this  sum,  after  deducting  the  bank  discount  the 
firm's  debt  of  $1,661.25  and   the   First   National   Bank's  debt   of 
1976.40,  and  with  Witherspoon's  debt  of  $897.75,  were  to  be  paid. 
The  appellant,  the  bank,  assented  to  this  arrangement,  so  it  loaned 
Walker  the  $8,840,  on   his  note  with   the  appellant,  Cox,  as  bis 
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surety,  and   the  money   loaned   was  appropriated   as  above   set 
forth. 

On  the  13th  of  September,  1884,  the  day  that  the  note  was  exe- 
cuted to  the  bank,  Walker  executed  to  the  appellant,  Cox,  a  mort- 
gage on  all  his  real  estate  as  an  indemnity  against  loss  by  reason 
of  signing  said  note  as  surety.  At  the  time  this  arrangement 
was  executed  the  appellants.  Cox  and  the  bank,  entered  Into  an 
agreement  by  which  it  was  agreed  that  the  appellant,  Cox,  was 
not  to  be  held  personally  liable  to  the  bank  on  the  note,  but  if 
the  property  mortgaged  to  the  appellant.  Cox,  failed,  from  any 
cause,  to  satisfy  the  said  sum  of  $3,340,  then  the  loss  was  to  be 
sustained  by  the  bank  and  the  firm  of  Cox  &  Co.,  in  proportion 
to  $1,691.25  and  $3,340.  The  three  debts  above  named  were  exist- 
ing demands  at  the  time  said  arrangement  was  made.  The  ap- 
pellant. Cox,  was,  as  a  member  of  the  Arm  of  F.  A  A.  Cox  <k  Co., 
interested  in  one  of  these  debts.  As  a  stockholder  in  the  bank 
he  was  interested  in  the  debt  of  $976.40  which  Walker  owed  the 
bank.  He  was  not  to  be  personally  bound  on  the  note  to  the 
bank,  but  the  property  mortgaged  was  to  be  bound  for  the  pay- 
ment of  this  sum.  The  arrangement  thus  made  was  a  device  to 
secure,  by  mortgage,  the  debt  that  Walker  owed  the  firm  of  Cox 
&  Co.,  the  appellant.  Cox,  being  a  member  of  that  firm,  and  to 
secure  the  debt  of  $971.25  that  he  owed  the  bank,  for,  as  to  the 
latter  debt,  it  was  discharged  simply  in  form,  but  the  substance 
remained  and  was  secured  by  the  mortgage.  Walker  was  insol- 
vent, and  he  made  the  mortgage  in  contemplation  of  insolvency 
and  with  the  design  to  prefer  the  appellants,  Cox,  the  bank  and 
Witherspoon,  and  Cox  and  the  bank  certainly  aided  him  to  make 
the  arrangement.  In  view  of  article  2,  section  1,  chapter  44,  of 
the  General  Statutes,  which  provides  that  ** every  sale,  mortgage 
or  assignment  made  by  debtors,  and  every  judgment  sufferea  by 
any  defendant,  or  any  act  or  device  done  or  resorted  to  by  a 
debtor  in  contemplation  of  insolvency  and  with  the  design  to 
prefer  one  or  more  creditors  to  the  exclusion,  in  whole  or  in  part, 
of  others,  shall  operate  as  an  assignment  and  transfer  of  all  the 
property  and  effects  of  such  debtor,"  etc.  Walker,  by  making 
saia  mortgage,  committed  an  act  of  insolvency,  and  the  lower 
court  did  right  in  adjudging  that  the  making  of  said  mortgage 
operated  as  an  assignment  and  transfer  of  all  his  property  for 
the  equal  benefit  of  all  his  creditors. 

The  lower  court  did  not  adjudge  that  the  appellant,  Wither- 
spoon, should  refund,  for  the  benefit  of  all  the  creditors,  the 
money  that  he  had  received  from  Walker,  nor  did  it  render  any 
judgment  in  reference  to  that  matter.  The  only  final  judgment 
rendered  was  that  Walker  had  committed  an  act  of  insolvency 
which  operated  as  an  assignment  of  all  his  property  for  the  ben- 
efit of  his  creditors.  Therefore,  we  can  not  pass  upon  the  ques- 
tion as  to  whether  the  appellants,  Witherspoon,  should  be  com- 
pelled to  refund  the  money  that  he  received  from  Walker  in  pay- 
ment of  his  debt.  It  is  proper  to  suggesi,  however,  that  all  the 
court  can  do  is  to  compel  the  surrender  of  the  property  mortgaged 
and  such  other  property  as  Walker  may  own  to  be  pro  rated 
among  the  creditors  of  Walker  in  proportion  to  their  respective 
demands. 

We  think  the  court  did  not  err  in  permitting  the  deposition  of 
Walker  to  be  read  as  evidence.  Besides,  the  evidence,  outside  of 
Walker^s,  shows  that  he  made  the  mortgage  in  contemplation  of 
insolvency,  and  with  the  design  of  preferring  the  appellants 
to  the  exclusion  of  his  other  creditors. 


Digitized  by  VjOOQ IC 


1002  BLUDSOe  V.  COMMONWEALTH. 

The  other  grounds   relied   upon   by   the   appellants  for  reversal 
are  equally  unavailing?. 
The  judgment  is  affirmed. 


BLEDSOE  V.  COMMONWEALTH. 

(Filed  March  17,  1888— Not  to  be  reported.) 

Self-defense— When  one  la  assailed  in  bis  own  home  or  on  bis  own  prem- 
ises, and  thereby  put  in  danger  of  loss  of  life  or  great  bodily  barm,  he  Is  not 
required  to  flee  In  order  to  avoid  his  assailant,  but  has  the  right  to  stand  bis 
ground  and  use  suoh  means  as  are  reasonably  necessary  to  his  protection, 
even  to  the  extent  of  taking  life.  Therefore,  the  doctrine  of  safe,  or  apparent 
safe  means  of  escape,  does  not  apply  in  such  a  case. 

B.  F.  Spencer  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  lots  of  the  appellant,  Milton  Bledsoe,  and  the  deceased, 
Harriet  O'Bannion,  and  upon  which  they  respectively  resided, 
adjoin.  Trouble  arose  between  them  as  to  a  division  fence,  the 
deceased  claiming  that  it  was  upon  her  land,  and  the  appel- 
lant had  no  right  to  join  his  fencing  to  it.  It  had,  however, 
existed  at- the  same  place,  and  as  their  division  fence  for  a  good 
many  years.  The  deceased,  by  reason  of  some  fancied  or  per- 
haps real  wrong  done  to  some  stock  belonging  to  her  or  her  bus- 
band  by  some  of  the  family  of  the  appellant  when  trespassing 
upon  his  premises,  went  upon  them  and  tore  down  several  panels 
of  his  fencing  where  it  united   with   the  division  fence,  thus  ex- 

f)osing  his  lot  or  garden  to  the  depreih^tions  of  stock  running  at 
arge  when  this  was  done.  The  accused  remonstrated  with  the 
deceased,  and  declared  that  he  would  rebuild  the  fence,  and 
unite  it  to  the  division  fence,  while  the  deceased  forbid  him 
doing  so.  A  considerable  quarrel  of  words  took  place  at  this 
time,  but  the  appellant  desisted  and  left  the  fence  down.  ITpon 
the  next  evening  he  went  to  the  spot  and  began  to  rebuild  it. 
The  deceased  at  once  appeared,  and  a  wordy  quarrel  ensued. 
There  is  some  testimony  tending  to  show  that  the  accused 
finally  raised  a  piece  of  plank,  the  deceased  being  then  upon  his 
side  of  tlie  division  fence,  as  if  to  strike  her.  Other  evidence 
contradicts  this,  but  in  any  event,  she  at  once  sent  her  daughter 
to  her  house  for  a  pistol,  and  thereupon  the  accused  went  to  his 
house  and  got  his  gun.  The  pistol  was  brought  and  given  to  the 
deceased,  she,  by  this  time,  naving  gotten  back  upon  her  own 
side  of  the  division  fence.     When  the  accused   returned   with  his 

ffun  he  set  it  down  against  a  portion  of  the  fence  he  was  rebuild- 
ng,  and  proceeded  w4ti)  his  work.  Just  at  this  time  the  hus- 
band of  the  deceased  appeared  upon  the  ground,  and  taking  in 
the  situation,  he  at  once  ran  to  his  house  near  by  as  if  for  a 
weapon.  Seeing  him  do  so,  and  fearful  that  he  would  shoot  him 
from  out  of  the  house,  the  accused  seized  his  gun  and  presented 
it  in  the  direction  of  the  house,  and  for  the  purpose  of  command- 
ing the  windows.  This  brought  the  deceased  also  somewhat 
within  its  range.  In  a  moment  the  husband,  as  the  testimony 
teud«  to  show,  did  fire  upon  the  appellant  from  one  of  the  win- 
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clows.  At  this  time  the  deceased  had  the  pistol  in  her  hand,  two 
or  more  witnesses  testifying  that  she  was  holding  it  down  at  her 
side,  while  circumstances,  rather  conclusive  in  character,  indi- 
cate that  she  must  then  have  had  it  presented  at  the  appellant. 
At  this  juncture  he  changed  the  range  of  the  gun  directly  at  the 
deceased,  and  fired,  killing  her.  During  the  entire  difficulty,  the 
accused  was  upon  his  own  premises.  Th'e  record  presents  but  one 
question  for  consideration.  Others  have  been  discussed  by  coun- 
sel, but  as  they  were,  for  the  first  time,  raised  by  and  determined 
upon  the  motion  for  a  new  trial,  they  are  not  available  upon  this 
appeal. 

After  giving  the  usual  instruction  as  to  murder  and  man- 
slaughter, the  lower  court  gave  this  additional  one:  **The  court 
instructs  the  Jury  that  if  they  believe,  from  the  evidence,  that 
at  the  time  the  accused  shot  Harriett  O'Bannion.  if  he  did  shoot 
her,  he  then  had  reasonable  grounds  to  believe,  and  did  believe, 
he  was  then  in  immediate  danger  of  losing  his  life,  or  receiving 
great  bodily  harm  at  the  hands  of  said  'OBannion,  and  that  he 
then  had  no  other  safe,  or  apparently  safe  means  of  avoiding  the 
danger  than  to  shoot  her,  then  he  had  the  right  to  shoot  her  to 
rid  himself  of  said  danger,  on  the  ground  of  self-defense  and 
apparent  necessity,  and  the  jury  should  acquit  him."  The  ac- 
cused objected  to  the  portion  of  the  instruction  which  we  have 
italicized.  Evidently  the  jury  may,  from  it,  have  believed  that 
if  flight  would  have  afforded  iiim  a  safe  or  apparently  safe  mt^ans 
of  avoiding  any  existing  danger  at  the  hands  of  the  deceased, 
that  then  tlie  accused,  although  he  may  have  been  the  party 
assailed,  was  bound  to  flee.  The  law  did  not  require  him  to  leave 
his  own  premises.  He  was  at  his  own  home.  If  there  assailed 
and  thereby  put  in  danger  of  loss  of  life  or  great  bodily  harm,  he 
had  the  right  to  use  such  means  as  were  reasonably  necessary  to 
his  protection,  even  to  the  extent  of  taking  life.  While  in  such 
a  case  he  could,  of  course,  resort  to  no  unreasonable  or  unneces- 
sary force,  yet  he  was  not  required  to  leave  his  own  premises 
and  flee,  l)ut  could  stand  his  ground  and  strike  in  his  necessary 
self-defense.  The  doctrine  of  safe,  or  apparent  safe  means  of 
escape,  does  not  apply  in  such  a  case.  One  is  never  required  to 
desert  his  own  home  or  flee  from  his  own  premises  to  avoid  an 
assailant.  The  law  requires  no  such  duty  of  him,  and  the  safety 
of  society  would  be  endangered  rather  than  protected  bj'  its  im- 
position. We  do  not  mean  to  say  who  was  in  fault,  or  the  ag- 
gressor in  this  instance,  but  only  to  determine  that  upon  this 
record  the  instruction  in  question  was  erroneous.  The  whole 
law  was  not  given  to  the  jury.  Without  passing  upon  the  facts  of 
the  case,  which  must  undergo  another  investigation,  it  is  suffi- 
cient to  say  that  there  was  sufficient  evidence  to  have  authoirzed 
the  court  to  have,  in  substance,  told  the  jury  that  if  they  be- 
lieved, from  the  evidence,  that  the  deceased  and  her  husband, 
acting  in  concert,  intentionally  provoked  the  difficulty  and  made 
an  assault  upon  the  accused,  or  that  she  so  provoked  it,  /ind  her 
husband  joined  with  her  in  a  joint  attack  upon  the  appellant, 
that  then  he  was  not  required  to  flee,  but  had  the  right  to  use 
such  means  as  were  reasonably  necessary  to  protect  his  life  or 
himself  from  great  bodily  harm,  and  if,  under  such  circum- 
stances, and  when  he  had  reasonable  grounds  to  believe,  and  did 
believe,  that  he  was  in  immediate  danger  of  death  or  great  bodily 
harm  at  the  hands  of  the  deceased,  he  shot  her,  that  then  he  was 
excusable,  and  the  jury  should  acquit  him.  It  is  true,  that  gen- 
erally speaking,  no  one  can  take  human  life  when  it  can  be  rea- 
sonably avoided,  but  this  does  not  require  one  to  flee  from  his 
home  or  his  own  premises  when  he  is  there  assailed  by  another. 
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but;  in  such  a  oase  he  may  ntaiid  and  defend  hlinRelf,  using,  bow- 
ever,  no  more  force  than  Is  reasonably  necessary  to  do  so. 

For  the  error  indicated,  the  judgment   is  reversed,  and    cause 
remanded  for  a  new  trial  consistent  with  this  opinion. 


WINSTON  V.  COMMONWEALTH. 

(Filed  March  22,  1888— Not  to  be  reported.) 

GrimiDal  law— Stealing  from  offloe— The  iDdictment  Id  tbls  case  charges 
defendant  with  feloniouflly  stealing  $2  from  an  office.  Held— That  the  in- 
dictment charges  a  nilddemeanor  only,  and  not  the  offense  denounced  by 
section  4  of  article  6,  chapter  29,  General  Statutes. 

J.  K.  Hendriok  and  T.  E.  Moss  for  appellant. 

Appeal  from  MoCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  question  in  this  case  has  been  determined  by  the  opinion 
this  day  rendered  in  the  case  of  Webb  v.  Commonwealth,  from 
the  Livingston  Circuit  Court.  The  charge  contained  in  the  in- 
dictment is  only  petty  larceny.  The  accused  is  said  to  have 
feloniously  taken  $2  in  currency  from  the  office  of  Wisdom.  The 
punishment  inflicted  is  under  a  statute  providing  for  breaking  a 
warehouse,  office,  etc.,  with  the  intent  to  steal.  The  gravamen 
of  the  offense  is  the  breaking  with  a  felonious  purpose.  Where 
the  breaking  with  the  intent  to  steal  is  established,  tne  offense  is 
complete,  but  the  law  making  power  saw  proper  to  add  to  the 
statute,  or  steals  therefrom,  so  that  no  question  could  be  raised 
as  to  its  proper  meaning.  However  trifling  In  value  the  article 
stolen  may  be,  the  party  breaking  with  tlie  intent  to  steal  is 
guilty  of  a  felony.  Here  the  charge  is  only  that  of  stealing  $2, 
the  property  of  Wisdom,  from  his  office.  It  is  a  misdemeanor 
only. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


BULLOCK  V.  GRAHAM,  &  CO. 

(Filed  March  17,  1888.) 

1.  To  authorize  the  enforcement  of  a  vendor's  lien  he  must  set  out  the  con- 
tract, and,  if  he  has  not  already  conveyed,  the  character  of  the  title  to  be 
made.  If  .he  has  conveyed,  that  fact  should  bfi  stated,  and  if  not  be  must 
alleffe  that  he  is  ahle  and  willing  to  do  so  according;  to  the  terms  of  his  con- 
tract. 

2.  Where  the  vendor  neeks  both  a  personal  judf^ment  and  a  judf^ment  for 
the  enforcement  of  his  lien,  he  is  entitled  to  the  judfzment  in  personam  if 
the  allegations  of  the  petition  are  suHicient  to  authorize  it,  although  they 
may  not  be  sulfloient  to  authorize  the  judgment  in  rem.  And  if  the  defend- 
ant desires  to  raise  the  qaestinn  of  want  of  consideration  for  the  note,  he 
must  do  so  by  answer  and  not  by  demurrer,  the  note  itself  importinic  a  suffi- 
cient consideration. 

J.  W.  Thomas  for  appellant. 

Nat.  W.  Halstead  for  appellee. 
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Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  James  Bullock,  executed  his  promissory  note  to 
one  T.  E.  Boone,  and  the  latter  assigned  it  to  the  appellees, 
Graham  A  Co.  It  specifies  that  it  is  for  the  second  payment  on 
land,  and  that  a  lien  is  retained  theron  to  secure  its  payment. 
The  appellees  sued  the  appellant  upon  it,  asking  in  their  petition 
both  a  personal  Judgment,  and  that  the  lien  be  enforced  against 
the  land.  The  averments  of  the  petition  are  sufficient  to  authorize 
a  judgment  in  personam  upon  the  note,  but  are  insufficient  to 
authorize  one  in  rem.  The  appellant  filed  a  general  demurrer  to 
the   petition.      It   was   properly   overruled,    because,    while    the 

f>leading  was  insufficient  to  authorize  the  enforcement  of  the^ien, 
t  did  set  out  in  propria  foma  a  cause  of  action  in  personam.  He 
declined  to  plead  further,  and  a  personal  judgment  only  was  ren- 
dered upon  the  note,  the  appellees  dismissing  the  action  without 
prejudice  so  far  as  it  sought  the  enforcement  of  any  lien. 

As  to  it  the  petition  merely  averred  that  the  note  was  given  for 
the  purchase  money  for  the  land,  describing  it;  that  the  appel- 
lant was  then  in  possession  of  it,  and  that  the  note  had  retained 
alien  upon  it  for  its  payment.  It  does  not  set  forth  the  terms 
of  the  contract  between  the  vendor  and  the  vendee,  or  whether 
the  vendor  has  already  conveyed,  or  whether,  if  not,  he  is  able 
and  willing  to  do  so  in  conformity  to  his  contract. 

It  is  necessary  to  the  enforcement  of  the.  lien  to  set  out  the 
contract,  the  charcter  of  the  title  to  be  made,  if  it  has  not  been 
aleady  done,  in  which  event  it  should  be  stated,  and  if  not  done 
then  it  must  be  averred  that  the  vendor  is  able  and  willing  to  do 
so  according  to  the  terms  of  his  contract.  (Williams  v.  Abraham, 
3  Bush,  186;  Colvin  v.  Duncan,  12  Bush,  101.)  The  petition  was, 
therefore,  insufficient  to  the  enforcement  of  any  hen,  but  this 
was  not  ordered.  The  omitted  averments  were  only  neccessary 
to  authorize  a  judgment,  in  rem.  They  relate  to  it  only,  and 
their  absence  did  not  prevent  a  personal  judgment  upon  an  obli- 
gation which  in  itself  imported  a  sufficient  consideration.  The 
averments  of  the  petition  being  sufficient  to  authorize  a  personal 
judgment,  and  the  appellant  having  been  duly  summoned,  he 
should,  if  he  desired  to  raise  the  question  of  consideration  for  the 
note,  have  done  so  by  answer.  He  could  not  do  it  by  demurrer. 
Judgment  affirmed. 


[A  rehearing  having  been  granted  in  this  case  the  opinion  now 
published  was  delivered  upon  the  second  hearing.  The  former 
opinion  (ante,  page  215)  was  published  by  mistake,  the  fact  that 
time  for  filing  petition  for  rehearing  had  been  extended,  being 
overlooked.] 

SMITH  V.  COMMONWEALTH. 

(Filed  April  7,  1888- Not  to  be  reported.) 

1.  Criminal  law— God tlDuanoe— Threats— Tiie  court  erred  in  infusing  a 
oontlnnanoe  applied  for  on  the  ground  of  the  ahgence  of  a  witness  who,  it 
was  stated  by  affidavit,  would  prove  the  deceased  had  threatened  to  whip  ap- 
pellant if  be  voted  at  the  election,  just  past,  for  a  certain  candidate,  as  some- 
thing more  than  a  mere  threat  was  involved  in  this  statement.    It  showed  a 
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diflposltioD  and  Intention  on  the  part  of  tbe  deoeased  to  hector  and  bully  the 
appellant,  and  would  have  been  oorroborative  of  the  testlmonj  of  appellant 
to  the  effect  that  the  deceased  began  the  difficulty.  Therefore,  and  in  view 
of  the  short  time  which  elapsed  from  the  killing  to  the  trial,  and  the  want 
of  opportunity  afforded  appellant  to  prepare  for  his  defense,  he  having  been 
in  jail,  the  case  ought  to  nave  been  continued. 

3.  Misconduct  of  the  Commonwealth's  attorney  not  excepted  to  below  Is 
not  ground  for  reversal. 

8.  Instructions— An  instruction  telling  the  jury  that  they  are  the  sole 
judges  of  the  weight  of  the  evidence  and  credibility  of  the  witnesses  ought 
never  to  be  given,  as  it  may  be  prejudicial. 

R.  L.  Ewell  and  Smith  &  Perkins  for  appellant. 

Appeal  from  Whitley  Circuit  Court. 

Opirjion  of  the  court  by  Judge  Lewis. 

The  homicide  with  which  appellant  in  charged  was  com- 
mitted Novomebr  26,  1886,  and  the  indictment  against  him  was 
returned  December  7.  1886,  when  the  case  was  set  for  trial  to  take 
place  during  that  term. 

In  his  affidavit  for  a  continuance  appellant  stated  the  absent 
witness,  Walters,  would  prove  that  the  deceased  had  threatened 
to  whip  him  if  he  voted  at  the  elpction,  just  past,  for  a  certain 
candidate. 

There  is  proof  in  the  case  of  previous  hostility  between  tbe  ap- 
pellant anti  the  deceased,  who  were  brothers-in-law,  and  also  of 
threats  by  each  against,  the  other.  But  something  more  than  a 
mere  threat  was  involved  in  the  statement  of  the  deceased, 
which  appellant  swore  he  could  prove  by  Walters.  It  showed  a 
disposition  and  intention  on  the  part  of  the  deceased  to  hector 
and  bully  the  appellant  and  would  have  been  corroborative  of 
the  testimony  of  appellant,  supported  by  that  of  his  son,  that 
the  deceased  commenced  the  difficulty  by  advancing  upon  and 
striking?  him  with  a  club  before  the  latter  made  any  hostile  dem- 
onstration. For,  notwithstanding  there  were  several  pesons  in 
the  store-room  where  the  killing  took  place,  none  of  the  wit- 
nesses state  that  appellant  advanced  upon  the  deceased  or  com- 
menced the  difficulty,  though  some  of  them,  except  appellant 
and  his  son,  are  clear  or  precise  in  their  testimony  as  to  bow  the" 
fig^ht  did  really  begin.  We  think,  in  view  of  the  short  time  'W'hich 
elapsed  from  the  killing  to  the  trial  and  the  want  of  opportunity 
afforded  appellant  to  prepare  for  his  defense,  having  been  in  jail, 
that  the  case  ought  to  have  been  continued.  For  the  facts,  even 
as  nroved  on  the  trial,  do  not  by  any  means  clearly  show  the 
killing  was  not  done  in  self-defense,  and  reasonable  opportunity 
ought  to  have  been  given  the  defendant  to  exculpate  himself, 
which,  under  the  circumstances,  we  think  was  not  offered  to 
him. 

We  perceive  no  other  error  occurring  at  the  trial  which  consti- 
tutes a  ground  for  reversal.  The  conduct  of  the  Commonwealth's 
Attorney  complained  of,  can  not  be  considered  by  this  court,  be- 
cause it  Was  not  excepted  to  at  the  time  and  passed  on  by  the 
lower  court. 

The  instructions  are  all  good  except  the  fifth,  in  which  the  jury 
are  told  they  are  tlie  sole  judges  of  the  weight  of  the  evidence 
and  credibility  of  the  witnesses.  That  instruction  is  unnecessary 
an(i  ought  never  to  be  given,  for  while  it  may  not  in  every  case 
be  taken  by  tlie  jury  as  an  intimation  b}'  the  court  some  of  the 
witnesses  are  not  eiititle(i  to  credit,  and  some  of  the  testimony  is 
without  weight,  it  is  sometimes  so  interpreted  by  them,  and 
when  such  is  the  case,  it  is  prejudicial  and  erroneous. 
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For  the  errors  indicated,  the  judgDient  of  conviction  is  reversed 
and  caqa«  remi^ndcd  for  a  new  trlcu. 


WEBB  V.  COMMONWEALTH. 

(Filed  March  22,  1888.) 

Criminal  law— Stealing  from  warehousee—Tbe  mere  taking  of  property  of 
value  from  a  warehouse  or  room  mentioned  in  seotion  4  of  article  6,  chapter 
90,  General  Statutes,  is  not  suflfloient  to  constitute  the  offense  for  which  that 
statute  provides  a  punishment.  To  constitute  that  offense  there  must  be  a 
breaking. 

The  indictment  in  this  case  charges  that  the  defendant  did  feloniously 
steal  from  a  warehouse  "one  sack  of  tobacco  of  tbe  value  of  forty  cents.'' 
Held— That  the  offense  charged  is  only  a  misdemeanor. 

J.  K.  Hendrick  for  appellant. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  grand  Jury  of  Livingston  county  returned  into  court  an 
Indictment  against  the  appellant,  Wm.  Webb,  charging  him  with 
the  felonious  taking  from  a  warehouse  property  of  value,  com- 
mitted as  follows:  **The  said  Wm.  Webb,  in  the  county  of  Liv- 
ingston, on  the  20th  of  January,  1888,  did,  feloniously  steal,  take 
and  carry  away  from  the  warehouse  of  C.  B.  Davis,  one  sack  of 
toabcco  of  the  value  of  forty  cents,  the  personal  property  of  C.  B. 
Davis, "  etc.  It  is  also  charged  in  the  indictment  that  the  ac- 
cused had  been  indicted,  tried,  convicted  and  sentenced  to  im- 
prisonment in  the  penitentiary  for  the  crime  of  house-breaking, 
the  judgment  being  confinement  at  hard  labor  for  three  years, 
and  rendered  by  the  Livingston  Circuit  Court  in  August,  1871,  • 
etc.  The  object  of  the  second  charge  in  the  indictment  was  to 
have  a  double  punishment  inflicted  on  the  offender,  as  provided 
by  section  12  cf  chapter  29.  General  Statutes.  That  provision 
reads:  ** Every   person    convicted    a   second    time   of  felony,  the 

Eunishment  of  which,  is  confinement  in  the  penitentiary,  shall 
e  confined  in  the  penitentiary  not  less  than  double  the  time  of 
the  first  conviction,*'  etc.  The  accused  having  been  convicted 
under  the  first  indictment  and  sent  to  the  penitentiary  for  three 
years,  the  jury  under  the  present  indictment  doubled  the  period 
and  sent  him  for  six  yearn.  The  indictment  is  based  on  section 
4  of  article  6,  chapter  29,lGeneral  Statutes,  that  provides,  '*if  any 

Eerson  shall  feloniously,  in  the  night  or  day,  break  any  ware- 
ouse,  store-house,  office,  shop  or  room  on  a  steam,  wharf  or 
other  boat,  whether  such  place  be  or  be  not  a  depository  for 
goods,  •  *  »  with  intent  to  steal,  or  shall  feloniously  take 
therefrom  or  destroy  any  goods,  wares,  etc.,  of  value,  whether 
the  owner  or  other  person  be  or  not  in  such  house,  office,  room  or 
shop,  he  shall  he  confined  in  the  penitentiary  not  less  than  one 
and  not  more  than  five  years."  It  is  nowh'ere  charged  in  the 
indictment  that  the  accused  broke  into  the  warehouse  of  Davis, 
but  an  averment  charging  him  only  with  feloniously  stealing  and 
carrying  away  from  the  warehouse  of  Davis,  tobacco  of  the  value 
of  forty  cents,  the  property  of  Davis. 

The  gravamen  of  the  offense  under  this  statute  is  the  breaking 
with  an  intent  to  steal  or  feloniously  taking  therefrom  property 
of  value.  The  mere  taking  from  a  warehouse  thft  property  of 
another  with  a  felonious  intent  is  not   the  offense   created   and 

June  15, 1888—3  ^         j 

Digitized  by  VjOOQ IC 


1008  L.  ft  N.  B.  B.  00.  V.  WIL8EY. 

punished  by  this  statute.  In  such  a  case  the  offense  would  be 
either  grand  larceny  or  a  misdemeanor,  to  be  determined  by  the 
value  of  the  property  stolen.  In  this  case  the  felony  charged  is 
the  felonious  taking  from  the  warehouse  of  Davis,  tobacco  of  the 
value  of  forty  cents,  and  the  offense,  if  proven,  being  that  of 
petty  larceny,  it  was  error  to  charge  the  jury  or  to  adjudge  from 
the  facts  alleged  in  the  indictment  that  the  offense  was  a  felony 
punishable  by  confinement  in  the  State  prit^on. 
:  A  statute  will  be  found  on  page  424  of  General  Statutes,  chapter 
29,  article  U,  section  4,  providing;  **Any  person  for  stealing 
money,  goods  or  chattels  of  the  value  of  $4  or  upwards  (now 
changed  to  $10),  either  from  the  possession  of  any  one  or  from 
his  home,  without  violence  or  putting  in  fear,  by  confinement  in 
the  State  prison  not  less  than  two  nor  more  than  five  years."  It 
is  plain,  therefore,  that  the  legislature  never  intended  to  make 
the  taking  of  personal  property  from  a  home,  although  with  the 
intent  to  steal,  a  felony,  if  the  value  of  the  property  was  sucli  as 
constituted  the  offense  of  petty  larceny.  The  offense  here  charged 
is  a  misdemeanor  and  nothing  more,  and  in  order  to  constitute  it 
a  higher  degree  of  offense,  tlie  fact  of  breaking  the  house,  if  true, 
abould  have  been  alleged,  as  that  under  the  statute  is  the  sub- 
stantial oause  of  cou)plaint.  The  judgment  below  is,  therefore, 
reversed  and  remanded  with  directions  to  award  a  new  trial  and 
for  proceedings  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  WILSEY. 
(Filed  February  22,  1888.) 

1.  Compensatory  daiuages—Ejeoting  passenger  from  railroad  train— Id  an 
action  against  a  raUroad  company  to  recover  compensatory  damages  for 
fc«lnR  wrongfully  ejected  from  one  of  the  coiupanr's  trains,  it  is  proper,  in 
estimating;  the  damages,  to  consider  the  humiliation  and  degradation  ini- 
ppsed  upon  the  plaintiff  by  the  wrong  done  him,  although  vindictive  dam- 
ages can  not  be  given. 

2.  Same— Since  in  such  cases  the  passenger  can  leave  the  train  upon  being 
notified  that  he  will  be  required  to  do  so,  and  have  a  complete  cause  of 
action  against  the  company  without  requiring  the  conductor  to  resort  to 
foroe,  it  seems  that  if  he  refuses  to  leave,  and  the  force  used  is  no  greater 
than  is  neoesbary  to  remove  him,  the  injuries  growing  out  of  such  force  can 
not  enter  into  the  question  of  damages.  But  it  is  not  necessary  to  determine 
that  question,  since  no  instruction  was  asked  excluding  from  the  considera- 
tion of  the  jury,  as  an  element  of  damage,  the  physical  force  used  in  ejecting 
the  plaintiff,  and  there  was  no  objection  to  the  evidence. 

3.  Same— Excessive  verdict— In  an  action  for  the  recovery  of  ooiijpensatory 
damages  for  mortification  and  injury  to  the  feelings  of  the  plaintiff,  caused 
by  a  wrongful  ejection  from  a  train,  there  being  no  claim  of  loss  or  damage 
growing  out  of  the  delay,  and  nothing  to  show  any  extreme  mortification  or 
mental  pain  or  anxiety  srTowing  out  of  the  manner  of  the  expulsion,  a  ver- 
dict of  $2,600  is  so  excessive  as  to  make  it  appear  that  the  jury  were  infiu- 
enced  by  passion  or  prejudice. 

Hill  &  Alcorn  for  appellant. 
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W.  O.  Bradley  and  F.  H.  Reppert  for  appellee. 
Appeal  from  Bockcastle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barbour. 

Upon  a  former  appeal  in  ttiis  case  the  Court  of  AppeaiR  held 
that  the  appellee,  having  paid  his  fare  from  Danville  Junction  to 
London,  and  the  train  upon  which  he  had  taken  passage  having 
been  delayed  at  Mt.  Vernon  in  the  afternoon,  and  it  being  ascer- 
tained that  it  would  not  be  able  to  proceed  further  until  early 
the  next  morning,  the  appellee,  who  was  sick,  had  the  right  to 
go  to  a  hotel  and  spend  the  night  there,  and  to  resume  his 
journey  afterwards  upon  a  different  train,  and  without  the  repay- 
ment of  fare. 

A  trial  after  the  return  of  the  case  to  the  circuit  court  having 
resulted  in  a  verdict  and  Judgmnt  for  the  appellee  for  $2,500,  the 
appellant  prosecutes  this  appeal.  As  It  must  be  conceded  that 
the  appellant's  employes  had  no  right  to  expel  the  appellee  from 
its  train,  the  principal  question,  and  the  only  one  we  will  con^ 
sider  is,  as  to  the  damages  he  is  entitled  to  recover. 

From  the  testimony  in  the  record  we  fail  to  find  the  slightest 
evidence  of  any  intentional  indignily  offered  to  the  appellee,  or 
any  thing  tending  to  show  that  he  was  wantonly  or  malicious^ 
ejected  from  the  train.  The  petition,  as  originally  drawn, 
charged  that  the  appellant's  conductor  ** forcibly,  maliciously  and 
unlawfully  ejected  the  plaintiff"  from  the  train,  but  upon 
appellant's  motion,  the  word  maliciously  was  stricken  out,  ami 
tne  action,  as  tried,  was  for  compensatory  damages  alone.  For 
the  purpose  of  this  appeal,  we  will  assume  that  the  facts,  as  tes- 
tified to  by  the  plaintiff,  were  true.  These  facts  are  substantially 
as  follows:  Appellee  bought  of  appellant  a  ticket  at  Danville 
Junction,  which  entitled  him  to  travel  upon  appellant*^  train 
from  that  point  to  London.  He  took  passage  on  one  of  appel- 
lant's trains  and  proceeded  as  far  as  Mt.  Vernon,  when  the  train 
was  delayed  on  account  of  the  wrecking  of  a  freight  train  near 
that  place.  About  dark,  and  after  it  was  ascertained  that  the 
train  could  not  proceed  until  after  midnight,  appellee,  having 
delivered  to  the  conductor  his  ticket  and  having  received  a  con- 
ductor's check,  informed  the  conductor  that  he  was  sick  and 
could  not  set  up  in  the  car  all  night,  and  asked  him  for  a  stop 
over  ticket,  which  the  conductor  refused  him.  Appellee  then 
said  he  would  stop  off  and  try  it  any  how,  and  If  the  conductor 
on  the  train  next  day  didn't  carry  him  on  the  conductor*B  check 
which  he  retained,  he  would  sue  the  company.  He  then  went  to 
a  hotel  and  remained  there  that  night.  In  the  morning  he 
learned  that  the  train  had  left  at  4  o'clock  that  morning.  He 
remained  in  Mt.  Vernon  that  day  until  2  p.  m.,  when  he  got  on 
a  passenger  train  going  to  liondon.  When  tne  train  had  got  about 
two  miles,  the  conductor  took  from  the  appellee  his  conductor's 
check,  and  before  appellee  could  explain  why  he  was  entitled  to 
travel  on  it,  tore  it  up,  and  asked  him  for  his  fare.  Appellee  re- 
plied that  he  had  paid  his  fare  to  IjOndon  once,  and  did  not  in*, 
tend  to  pay  it  again.  The  conductor  said  if  he  didn't  pay  he 
would  put  him  off.  Appellee  then  asked  what  the  fare  to  London 
was,  and  the  conductor  told  him  $1.16.  He  then  asked  what  wan 
the  ticket  fare,  and  was  told  that  it  was  ^^5  cents.  He  tendered 
to  thi!  conductor  85  cents,  which  he  refused  to  receive,  demand- 
ing the  30  cents  additional,  saying  •*you  are  the  man  who  is  going 
to  sue  the  company.  Vvt^  heard  of  you.  I  got  a  telegram  about 
you.  Pay  or  1  will  put  you  off  the  train."  Appellee  said  he 
would  no>  get  off;  that  he  would  have  to  be  put  Off.    The  train 
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was  then  stopped,  and  the  conductor  and  a  brakenoan  picked  him 
up  and  put  him  off.  After  being  put  off,  he  walked  back  a  short 
distance  and  got  upon  a  construction  train  and  returned  to  Mt. 
Vernon.  The  court,  at  the  conclusion  of  the  evidence,  instructed 
the  Jury  to  find  for  the  plaintiff  **any  sum  they  might  think 
proper  under  the  testimony  by  way  of  compensation  for  mortifi- 
cation to  his  feelings,  or  mental  humiliation,  pain  or  anxiety 
suffered  by  plaintiff,  as  may  be  shown  by  the  testimony  by  rea- 
son of  his  ejection.''  ♦  ♦  *  This  instruction  it  is  insisted  is 
objectionable,  because  it  does  not,  as  it  should,  limit  the  recov- 
ery to  an  amount  which  will  compensate  the  appellee  for  the 
injury  sustaineil.  While  not  as  guarded  in  its  phraseology  as 
perhaps  it  should  be,  we  are  of  opinion  that  under  the  evidence 
it  is  substantially  correct.  It  has  been  held  that  in  estimating 
compensatory  damages  in  such  cases,  it  is  proper  to  consider  the 
humiliation  and  degredation  imposed  upon  the  injured  person  by 
the  wrong  done  him.  The  fact  that  the  wrong  is  done  under  cir- 
cumstances of  peculiar  indignity  and  degradation  is  to  be  consid- 
ered as  an  element  of  compensation,  even  in  case  where  vin- 
dictive damages  can  not  be  given.  In  Faber  v.  Butson,  5  Ind., 
322,  the  court  held  that  only  compensatory  damages  were  recov- 
erable by  the  plaintiff,  but  said:  **He  was  not,  it  is  true,  con- 
fined to  the  proof  of  actual  pecuniary  loss.  The  jury  might  have 
taken  into  consideration  every  circumstance  of  the  act  which  in- 
iuriously  affected  the  plaintiff,  not  only  in  his  property,  but  in 
his  person,  his  peace  of  mind— in  short  his  individual  happi- 
ness.'' (Lake  Erie  A  Western  R.  R.  Co.  v.  Fixie,  11  Am.  and 
Eng.  B.  B.  Cases,  114.)  But  in  this  connection  an  interesting 
question  might  arise.  Should  the  jury  be  allowed  to  consider  an 
element  of  the  plaintiff's  damages,  the  mortification  or  humilia- 
tion which  he  might  have  felt  by  reason  of  the  physical  force 
used  by  the  conductor  in  expelling  him  from  the  train? 

That  the  appellee  was  wrongfully  ejected  must  be  conceded, 
but  it  is  not  pretended  that  the  conductor's  acts  were  wanton  or 
malicious.  He  was  simply  acting  under  what  he  erroneously  be- 
lieved to  be  his  duty,  and  when  he  required  that  the  appellee 
should  pay  the  usual  train  fare,  the  latter  had  the  right  to  refuse 
to  do  so,  and  if,  without  doing  it,  he  was  not  allowed  to  proceed, 
he  could  then  have  left  the  train  and  the  company  would  have 
been  liable  to  him  for  the  injury  he  sustained  in  consequence  of 
such  expulsion.  It  was  not  necessary,  to  enable  him  to  have  a 
cause  of  action,  that  he  should  have  subjected  himself  to  phys- 
ical force.  Though  rightfully  on  the  train,  was  his  position  that 
of  one  in  possession  of  his  own  property?  Do  not  the  necessities 
of  the  case,  tho  safety  of  the  traveling  public,  require  that  the 
conductor  shall  have  the  control  of  the  train  and  the  persons  on 
it?  His  right  to  expel  persons  violating  the  reasonable  rules  of 
the  company— his  right  to  require  persons,  who  refuse  to  pay 
their  fare,  to  leave  the  train— is  every  where  recognized  by  the 
courts.  If  he  exercises  this  power  wrongfully  his  company  is 
liable.  As  we  have  said  the  appellee  rightfully  refused  to  pay 
the  fare  demanded  of  him,  and  when  he  was  told  unless  he  did 

f>ay  it  he  would  be  required  to  leave  the  train,  he.could  have  then 
eft  it  in  a  peaceable  manner,  and  would  have  had  a  complete 
cause  of  action  against  the  eompany.  But  when  he  refused  to 
leave  and  required  the  conductor  to"  resort  to  force,  and  the  force 
used  was  no  greater  than  was  necessary  to  remove  him,  should 
he  be  allowed  to  recover  for  the  supposed  injury  to  his  feelings 
caused  by  the  use  of  the  force  which  he  vpluntarjly  brought  upon 
himself— .vhich  he  himself  invited? 
In  the   Pennsylvania  R.  B.  Co.  v.  Connell,  X8  Am*  Apd  Ens;. 
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B.  It.  Oases,  d44,  in  a  case  very  much  like  this,  the  Supreme 
Court  of  Illinois  held  that  the  injuries  growing  out  of  the  use  of 
such  force,  which  was  voluntarily  brought  upon  himself  by  the 
plaintiff,  could  not  enter  into  the  question  of  damages,  the  court 
saying  that  '*a  train  crowded  with  passengers,  often  women  and 
children,  is  no  place  for  a  quarrel,  or  a  fight  between  a  conductor 
and  a  passenger,  and  it  would  be  unwise  and  dangerous  to  the 
traveling  public  to  adopt  any  rule  which  might  encourage  a  re- 
sort to  violence  on  a  train  of  cars.  The  conductor  must  have  the 
supervision  and  control  of  his  train,  and  a  demand  on  his  part 
for  fare  should  be  obeyed,  or  the  passenger  should,  in  a  peace- 
able manner,  leave  the  train  and  seek  redress  in  the  courts, 
where  he  will  find  a  complete  remedy  for  every  indignity  offered 
and  for  all  damages  sustained.*^  But  this  question  we  do  not 
feel  called  upon  to  determine,  as  there  was  no  objection  to  the 
evidence,  nor  did  the  appellant  ask  the  court  to  instruct  the  jury 
to  exclude  from  their  consideration,  as  an  element  of  damage, 
the  physical  force  used  by  the  conductor  in  ejectiug  the  appellee 
from  the  train. 

The  onlv  question,  then,  remaining  for  our  consideration  is, 
were  the  damages  excessive?  This  we  feel  constrained  to  answer 
in  the  afiQrmative. 

After  a  careful  examination  of  all  the  cases  at  our  command, 
we  have  failed  to  find  a  single  case,  in  an  action  for  the  recoverv 
of  compensatory  damages  for  mortification  and  injury  to  the  feel- 
ings of  the  plaintiff,  caused  by  a  wrongful  ejection  from  a  train, 
where  a  verdict,  awarding  damages  so  large  as  were  awarded  by 
the  jury  in  this  case,  has  been  sustained.  Here  there  was  no 
claim  or  evidence  of  loss  of  damage  growing  out  of  the  delay 
caused  by  the  expulsion.  The  only  physical  injury  or  inconven- 
ience sustained  was  the  walking  a  short  distance  and  the  ride 
upon  a  construction  train  of  not  exceeding  two  miles.  There  was 
nothing  to  show  any  extreme  mortification,  or  mental  pain,  or 
anxiety,  growing  out  of  the  manner  of  the  expulsion.  In  view 
of  these  facts  **it  strikes  us,  at  first  blush,"  that  the  verdict  for 
$2,500  is  so  excessive  as  to  make  it  appear  that  the  jury  were  in- 
fluenced fn  their  action  by  passion  and  prejudice. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 
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SUPERIOR  COURT  ABSTRACTS. 


KCKLAR  V.  WOOLERY. 

Filed  March   7,  1888.    Appeal  from   Harrison  Chancery  Court.    Opinioo  of 

the  court  by  Judffe  Bowden,  afHrmiDir. 

Vendor's  lien— Waiver— A  vendor  who  had  a  lien  upon  land  for  the  pur- 
chase money  accepted  from  one  to  whom  the  vendee  had  sold  a  part  of  the 
land  a  note  with  surety  secured  by  a  mortgage  on  that  part  of  the  land. 
This  note  was  accepted  in  payment  of  the  balance  of  the  puifehase  money  due 
from  the  vendee,  and  the  vendor  released  on  the  record  his  lien.  The  pur- 
chaser from  the  vendee  also  executed  to  the  latter,  his  vendor,  his  note  for 
the  balance  of  the  purchase  money  which  he  owed  for  that  part  of  the  land 
purchased  by  him.  In  this  action  by  the  surety  on  the  note  secured  by  mort- 
gage, who  seeks  to  be  substituted  to  the  rights  of  the  mortgagee,  Held— That 
the  original  lien  was  released,  but  the  note  given  by  the  purchaser  from  the 
vendee  to  the  original  vendor,  and  also  that  given  to  the  vendee,  were  both 
purchase  money  notes  secured  by  a  common  vendor's  lien,  the  evidence 
being  sufficient  to  Justify  the  chancellor  in  holding  that  the  original  vendor 
did  not  intend  to  accept  the  note  from  the  |>urcha8er  from  his  vendee  with- 
out a  vendor's  lien  on  the  land  for  which  it  was  executed,  for  while  takinfi; 
the  mortgage  indicates  that  he  did  not  suppose  that  be  had  a  vendor's  lien, 
yet  it  seems  probable  that  he  did  not  mean  to  entirely  give  up  a  lien  that 
Secured  him  beyond  all  question,  considering  that  the  arrangement  was  not 
at  all  for  his  benefit,  but  to  enable  his  vendee  to  oloee  his  sales  to  other 
parties. 

I.  Irvine  for  appella^it;  L.  M.  Martin  for  appellee. 

MoDOBMENT,  &c    v.  HICKSEN. 

Filed  March  7,  1888.    Appeal  from    Owen   Circuit  Court.    Opinion   of  the 
court  by  Judge  Bowden,  reversing. 

1.  Partner.shlp— In  this  action  against  appellants  to  recover  damaees  for 
their  failure  to  deliver  tobacco,  which  it  was  alleged  they,  as  partners,  had 
sold  and  agreed  to  deliver,  each  was  propeily  treated  as  the  other's  agent  to 
sell  and  as  liable  for  all  damages  that  resulted  from  a  failure  to  deliver,  they 
having  failed  to  deny  the  allegation  that  they  were  partners. 

2.  Amendment  of  pleadings— As  it  seems  that  the  failure  to  deny  the^alle- 
gation  that  defendants  were  partners  was  merely  an  oversight,  they  should, 
upon  the  return  of  the  case,  which  has  to  go  back  for  another  trial,  be 
allowed  to  amend  their  answer. 

3.  Measure  of  damages— For  the  breach  of  a  contract  In  not  delivering  the 
thing  sold,  the  measure  of  damages  is  the  value  of  the  property  at  the  time 
of  the  breach. 

E.  E.  Settle  &  T.  R.  Gordon  for  appellants:  Montgomery,  Lindsay  &  Botts 
for  appellee. 

GARVEY  V.  GREEN,  &c. 

Filed  March   7,  1888.    Appeal  from    Owen   Circuit  Court.      Opinion  of  the 

court  by  Presiding  Judge  Ward,  offlrming. 

Parties  to  actions— Peremptory  instructions— Where  the  evidence  shows 
that  the  plaintiffs  have  no  interest  in  the  subject-matter  and  no  right  to  sue 
there  is  not  simply  a  defect  of  parties  plaintiffs,  but  a  failure  to  make  out  a 
cause  of  action,  and  a  peremptory  instruction  to  find  for  the  defendant  is 
proper. 

X.  R.  Gordon  and  E.  K.  Settle  for  appellant;  J.  W.  Green  for  appellees. 
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WARE  V.  WITHERS. 

Filed  March  7,  1888.    Appeal  from  Christian  Circuit  Court.    Opinion  of  the 

court  by  Judf^e  Barbour,  affirming. 

Deeds— Fraud— In  this  action  by  the  grantor  to  have  a  conveyance  set  aside 
upon  the  ground  that  it  was  obtained  by  fraud  the  evidence  fails  to  sustain 
the  allegations  of  the  petition,  which  was,  therefore,  properly  dismissed. 

John  W.  McPherson  for  appellant:  Breathitt  &  Stites  for  appellee. 

COLLIN.s  V.  WHEELER. 
SAME  V.  SAME. 

Filed  March   7,  1888.    Appeal  from    Robertson   Circuit   Court.    Opinion   of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Practice— As  the  law  and  facts  in  these  ordinary  actions  were  submitted 
to  the  court,  and  there  was  no  separation  by  the  court  of  its  conclusions  of 
law  and  fact,  nothing  remains  to  be  cou.qidered  by  the  court  except  the  suffi- 
ciency of  the  pleadings,  and  as  they  make  an  issue  the  judgment  must  be 
affirmed. 

Kennedy  &  Son  for  appellant;  W.  W.  Kimbrough  for  appellee. 

CLORE  &  SONS  V.  SCOTT,  *c. 

Filed  March   7,  1888.    Appeal  from   Henderson   Circuit  Court.    Opinion   o 

the  court  by  Judge  Bowden,  affirming. 

Husband  and  wife- Rights  of  creditors— While  an  insolvent  debtor  can 
not,  as  against  his  creditors,  use  his  means  in  adding  to  the  value  of  his 
wife's  or  of  his  child's  land,  yet  if  creditors  consent  that  it  shall  be  done, 
relying  on  his  personal  assurance  that  satisfactory  security  shall  be  given, 
they  must  look  to  him  for  performance. 

The  husband  contracted  for  lumber  to  build  a  residence  on  his  wife's  land, 
promising  that  he  and  bis  wife  would  give  a  mortgage  to  secure  the  bill. 
The  mortgage  was  never  executed.  Held— That  the  creditor  can  not  subject 
fither  the  land  or  the  rents  to  the  payment  of  bis  debt,  but  must  look  to  the 
husband. 

Sol.  S,  Sizemore  for  appellants, 

BUCKLER  V.  BREWER'S  ADM'R,  &o. 

Filed  March  7,  1888.    Appeal  from  Robertson  Circuit  Court.     Opinion  of  the 
court  by  Jud^e  Barbour,  reversing. 

1.  Fraudulent  assignment  of  note— B.  transferred  a  note  to  D.  without 
consideration,  and  for  the  purpose  of  cheating  and  defrauding  his  creditors. 
D  transferred  the  note  to  R.,  who  gave  to  him,  as  the  ostensible  considera- 
tion for  the  transfer,  his  check  for  a  certain  amount.  The  weight  of  the 
evidence  shows  that  soon  thereafter  D.,  at  the  requf-st  of  B.,  returned  to  R. 
the  amount  R.  had  paid  him.  R.  having  collected  the  note,  a  creditor  of  B. 
seeks  by  this  action  to  recover  judgment  against  R.  for  the  amount  of  his 
debt,  which  is  less  than  the  amount  of  the  not^  collected  by  R.  Held— That 
R.  was  acting  with  B.  for  the  purpose  of  aiding  him  in  his  attempt  to  de- 
fraud his  creditors,  and,  therefore,  the  plaiiitilT  is  entitled  to  the  relief  sought. 

2.  Evidence— R.  was  a  competent  witness  for  himself  as  to  the  transaction 
between  him  and  B. ,  as  the  issue  was  between  him  and  appellant  and  not 
between  him  and  B.  's  estate. 

Kennedy  &  Son  and  W.  S.  Bayne  for  appellant. 

PERRY.  &o.  V.  McHATTON'S  ADM'R. 

Filed  March   7,  1888.     Appeal  from    Owen   Circuit   Court.     Opinion   of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Landlord  and  tenant— Partnership— Appellants  rented  to  W.  and  J.  a  tract 
of  land  for  the  cultivation  of  a  crop  of  tobacco,  appellants  to  have  one-third 
of  the  crop.  It  is  admitted,  for  the  purpose  of  this  decision,  that  W.  and  J. 
were  partners.  Before  the  termination  of  the  lease  J.  died.  The  crop  was 
sold  and  W.  received  $100  of  the  proceeds,  appellants  receiving  the  balanoe.      j 
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Appellants  then  settled  with  W.  for  one  third  of  the  prooeeds  and  he  fell  in 
debt  to  them  in  the  stini  of  $160. 

J. '8  administrator  seeks  by  this  action  to  recover  of  appellants  is  one- third 
of  prooeeds.  Appellants  seek  to  obtain  a  oredit  by  one-half  the  $100  paid  W. 
and  by  one  half  of  an  aooount  against  W.  and  J.  Held— That  as  appellants 
evidently  undertook  to  settle  with  W.,  as  if  he  owned  one-third  of  the  to- 
bacco and  J.  one-thiid,  they  are  not  entitled  to  a  oredit  for  either  of  the 
amounts  claimed,  except  so  much  of  the  aooount  as  was  contracted  by  J. 
and  as  to  that  they  could  have  no  set-off  in  this  aoiton,  because  there  was  no 
affidavit  or  proof  of  the  claim. 

Montgomery,  Lindsay  &  Botts  for  appellant:  J.  W.  Green  for  appellee. 
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ABATEMENT  OF  ACTION—  paob. 

1.  certain  averments  constitute  good  plea  in  abatement ■    405 

2.  action  brought  by  mortgagee  abated  because  another  suit  pend- 

ing    (381 

ACCORD  AND  SATISFACTION— 

allegations  of  answer  not  sufficient  to  constitute 400 

ACCOUNTS— See  Pleading,  19;  Practice  in  Civil  Cases,  26- 

1.  mere  statement  of  not  an  award,  and  no  bar  to  suit  for  settle- 
ment  340 

2.  not  merged  in  note  when  note  is  void  as  to  one  obligor  ■    .  843 

3.  when  liquidated 831 

ACT  OF  1856 — See  Assignments  by  Operation  of  Law. 

ACTIONS— See  Actions  to  Quiet  Title;  Light  and  Air;  Negligence,  6,  13, 
17;  Parties  to  Actions;  Pleading,  46;  Practice  in  Civil  Cases,  24;  Turn- 
pikes, 5;  Water  Courses,  4— 

1.  for  assault  and  battery  do  not  survive 166 

2.  against  carrier  for  injuries  to  passenger  resulting  in  death  sur- 
vive   ...  .        156 

3.  amount  sued  for  was  not  to  be  paid  until  delivery  of  lumber  which 
plaintiff  agreed  to  deliver — action  maintained  although  lumber 
not  delivered 194 

4.  sale  of  interest  encumbered  by  life  estate — a  deficit  having  been 
ascertained,  an  action  for  its  recovery  need  not  be  postponed  until 
life  tenant's  death  236 

5.  defeated  litigant  not  liable  for  damage  caused  by  litigation    .    .    .    287 

6.  commenced  by  issuing  summons  or  making  warning  order    .    .    .    388 

7.  commenced  by  direction  in  good  faith  to  issue  summons     ....    404 

8.  commenced  by  issuing  summons,  although  defendant  be  nonresi- 

dent  765 

9.  suit  to  recover  tobacco  or  its  value — tobacco  surrendered  by  de- 
fendant before  suit— verdict  should  have  been  for  defendant — one 
can  not  sue  in  trover  and  recover  in  trespass  934 

ACTIONS  FOR  RECOVERY  OF  PERSONAL  PROPERTY— See  Actions, 
•     9— 

requisites  of  answer 636 

ACTIONS  TO  QUIET  TITLE— 

1.  in  possession  by  co-tenant  may  maintain  action 363 

2.  property  sufficiently  identified 388 

8.  remainderman  may  maintain  action  against  life  tenant 388 

4.  does  not  lie  where  both  possession  and  ownership  in  doubt    .    .    .    939 
6.  petition  properly  dismissed  and  parties  remanded  to  trial  of  writ 

of  forcible  entry         ...  980 

6.  by  and  against  whom  action  may  be  maintained  determined  .    .    .    988 

7.  possesion  necessary  in  order  to  maintain  action 553 

ADOPTION— See  Descent  and  Distribution,  2. 

AD  QUOD  DAMNUM— See  Roads,  3. 
ADVANCEMENTS— 

1,  gift  by  father  to  child  of  'rhild's  note  treated  as  advancement    .    .    722 

2.  married  daughter  charged  with  husband's  note  as  advancement    .    723- 
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ADVERSE  POSSESSION  — See  Champerty;  Conveyances,  16;  Paas- 
ways,  i;  Possession;  Streets  and  Alleys,  8;  Vendor  and  Vendee,  15, 
22— 

1.  possesion  nnder  junior  patent  may  ripen  into  perfect  title     .   .    .    1^ 

2.  possession  under  parol  gift  adverse 205 

3.  of  interference  by  parties  claiming  under  interfering  patents    .    .    &54 

4.  question  whether  one  agreed  to  hold  as  another's  tenant  properly 
presented  by  particular  instruction 965 

6.  by  owners  and  occupants  of  adjacent  tracts  of  lands  in  cases  of 

disputed  boundary 982 

AGENTS— See  Principal  and  Agent. 

AIDERS  AND  ABETTORS-See  Indictment,  7;  Verdicts,  11. 

AIR — See  Light  and  Air. 

ALIMONY— See  Divorce. 

ALTERATION  OF  INSTRUMENTS— See  Pleading,  21— 

1.  striking  out  place  of  payment  of  note  was  immaterial  alteration 
and  did  not  affect  surety .    .  ...      55 

2.  court  may  determine  whether  alteration  is  material  .  .  -  .  148,  197 
8.  alteral^ion  not  affecting  meaning  of  contract  was  immaterial  .  .  .  150 
4.  particular  alteration  of  note  not  material     .    .  746 

AMOUNT  IN  CONTROVERSY-See  Appeals,  2,  4,  88,  70. 

ANCIENT  DEEDS— See  Evidence,  20. 

ANIMALS  - 

liability  of  owner  of  horse  for  injury  to  neighbor's  horses 332 

APPEALS-  -See  Bills  of  Exceptions;  Bonds  for  Cost;  Clerical  Misprision; 
Commissioners  in  Chancery,  3;  Demurrer;  Final  Orders;  Judgments, 
13;  Judicial  Sales,  2,  5;  New  Trial;  Prejudicial  Errors;  Res  Judicata,  3, 
4;  Reversible  Errors;  Supersedeas;  Verdicts,  14 — 

1.  verdict  not  disturbed  because  against  testimony  of  large  majority 

of  witnesses ^ 103 

2.  when   defendant   appeals,   amount   of   judgment   against   him  is 
amount  in  controversy 105 

3.  that  a  lien  on  land  is  adjudged  does  not  give  jurisdiction    ....     105 

4.  amount  in  controversy  determined  in  particular  case    .    ,  106,  150,  197, 

406,  441,  858 
6.  no  reversal  except  for  prejudicial  error 142 

6.  transfer  from  Superior  Court  to  Court  of  Appeals 150 

7.  cross  appeal  granted  by  Superior  Court,  though  amount  exceeds 

$3,000 .    .    160 

8.  what  may  be  reviewed  in  absence  of  evidence  or  part  thereof,  151.  356, 

357,  621 

9.  what  reviewed  in  absence  of  separation  of  conclusion  ....  151,  1013 

10.  do  not  lie  from  void  judgments  until  motion  to  set  aside,  175,  399,  497 

11.  separations  of  conclusions,  &c.,  not  necessary  in  an  equity  action,  198, 

405 

12.  right  of  appellant  to  bring  up  partial  transcript     .    .  258,  398,  407,  719 

13.  effect  of  failure  to  embody  depositions  in  bill  of  exceptions    .  285,  357 

14.  no  reversal  for  erroneous  instruction  not  prejudicial    ....  286,  480 

15.  in  absence  of  instructions  damages  can  not  be  held  excessive    .    .    286 

16.  evidence  being  conflicting,  no  reversal 857 

17.  court  assumes  that  certain  facts  appeared  by  evidence  heard      .   .    360 

18.  rule  as  to  filing  schedule  where  appeal  granted  by  clerk 360 

19.  judgment  in  felony  case  affirmed,  no  prejudicial  error  appearing,  381 

20.  prosecution  of  upon  partial  transcript  —filing  of  schedule    .    .  398,  407 

21.  effect  of  prosecuting  without  supersedeas 399 

22.  no  reversal  upon  mere  doubts  as  to  correctness  of  judgment  .    .    .    401 

23.  order  sustaining  attachment  in  particular  case  not  prejudicial  .    .    401 

24.  no  damages  where  contest  is  over  fund  in  court 403 

26.  evidence  not  considered  unless  all  in  bill  of  exceptioriS' 405 

26.  conclusions  of  law  not  considered  unless  excepted  to 405 
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APPEALS— Continued—  paok. 

27.  judgment  of  conviction  reversed  only  for  prejudicial  error  of  law 
and  not  on  etn<2e)u;e 418,481,  481 

28.  right  of  circuit  clerk  to  hold  transcript  for  fee 421 

29.  no  reversal  for  error  in  instruction  not  objected  to 431,  876 

dO.  error  in  overruling  motion  for  new  trial  not  reversible    .  431,  440, 824, 

876 

31.  jurisdiction  in  misdemeanor  cases 439 

82.  judgment  of  judge  treated  as  verdict  of  jury 440,  799,  884 

33.  amount  in  controversy — judgment  affirmed,  although  no  jurisdic- 
tion       "    .    . 441 

34.  no  appeal  from  order  sustaining  demurrer  to  petition 440 

86.  no  reversal  where  it  does  not  appear  what  particular  error  was     .    440 

36.  when  judgment  maybe  reversed  on  appeal  by  Commonwealth,  406,  442 

37.  error  of  $84  too  small  to  authorize  reversal 497 

38.  verdict  not  palpably  against  the  evidence  not  disturbed 608 

89.  presumptions  on  appeal    ... 677 

40.  no  reversal  in  criminal  case  because  guilt  not  proved  beyond  rea- 
sonable doubt  ■    . 690 

41.  incompetent  testimony  not  objected  or  excepted  to  no  ground  for 
reversal 66,  690 

42.  no  cross  appeal  from  judgment  distinct  from  that  appealed 
from 693 

43.  plaintiff  having  withdrawn  money  deposited  in  satisfaction  of 
judgment  can't  appeal .593 

44.  rejected  pleading  must  be  identified  by  order  or  bill    ....  617,  619 
46.  order  allowing  pleading  filed  must  be  excepted  to         619 

46.  judgment  reversed  because  against  weight  of  evidence 623 

47.  chancellor's  finding  on  question  of  heirship  upheld 629 

48.  in  absence  of  record  read  in  evidence  judgment  presumed  cor- 
rect  651 

49.  from  Superior  Court — when  allowed  as  matter  of  right 662 

60.  from  Superior  Court — when  certified  as  novel  question 662 

61.  supersedeas  bond  on  cross  appeal  must  be  approved  by  court    .   .    666 

■62.  no  affirmance  on  cross  appeal  as  delay  case 666 

53.  right  to  complete  transcript  after  time  for  filing  has  expired     .    .    667 
^4.  transcript  in  misdemeanor  case  must   be  filed  in  sixty  days  after 

order  overruling  motion  for  new  trial 682,  685 

66.  rehearing  not  granted  to  enable  appellant  to  complete  tran- 
script       684 

56.  trial  and  judgment  must  appear  from  records  and  not  from  biU  of 

exceptions  686 

67.  bill  of  exceptions  used  upon  appeal  by  another  appellant — held 
sufficient,  as  it  was  all  one  trial  and  bill  shows  it  contains  all  the 
evidence 693 

68.  schedule  not  necessary  where  complete  transcript  filed 693 

69.  court  of  its  own  motion  will  dismiss  where  transcript  not  filed  in 
time 719 

6(^  schedule  filed  before  appeal  granted  is  of  no  avail 719 

61.  paper  purporting  to  contain  court's  conclusions  not  properly 
identified 720 

62.  does  not  lie  from  judgment  for  costs '.    ,    721 

63.  error  in  admitting  testimony  not  prejudicial 726 

64.  error  in  apportioning  damages  against  joint  trespassers  not  prej- 

udicial     726 

66.  error  not  available  unless  made  ground  for  new  trial    ....     67,  734 

66.  decision  on  challenge  to  panel  of  jury  can't  be  reviewed 769 

67.  exceptions  to  commissioner's  report  not  considered  in  absence  of 

evidence 772 

68.  judicial  notice  of  affirmance  on  former  appeal 814 

69.  appeal  barred  by  affirmance  on  former  appeal 814 
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APPEALS— Continued.  paok  . 

70.  amount  in  controversy — separate  judgments  in  eame  order    .    .        868 

71.  reversal— new  action  brought — treated  as  same  case  on  second  ap- 
peal          869 

72.  Jurisdiction  tvhere  defendant  is  deprived  of  suffrage,  <tc 881 

78.  no  reversal  in  criminal  cases  on  facts 888 

74.  no  reversal  in  order  that   attaching  creditor  may  amend  where   . 
debtor  is  not  complaining  894 

75.  both  parties  in  default,  no  judgment  for  costs 910 

76.  weight  given  to  judgment  of  lower  court 917 

77.  refused  interrogatories  to  jury  must  be  made  part  of  record  by 
order  or  bill  of  exceptions 929 

78.  court  can  not  review  settlement  of  partnership  accounts,  one  part- 
ner not  being  party  to  appeal  (see  body  of  opinion) 87 

79.  no  reversal  in  criminal  case  for  erroneous  decision  on  motion  for 
new  trial  or  upon  challenge  to  juror  for  cause  145 

80.  where  &n  instruction  is  refused  which  ought  to  have  been  given, 
whatever  the  evidence  omitted  from  the  record  may  have  been,  the 
error  is  reversible,  although  it  affirmatively  appears  that  a  part 

of  the  evidence  has  been  omitted 357 

APPEALS  TO  CIRCUIT  COURTS— See  Executors  and  Administrators, 
12— 

1.  in  road  cases  may  be  prosecuted  within  one  year 817 

2.  correction  of  clerk's  certificate 817 

3.  dismissal  for  defect  in  clerk's  certificate  was  prejudicial  error    .    .    817 
APPEARANCK— See  Practice  in  Civil  Cases,  17. 

APPLICATION  OF  PAYMENTS— See  Interest,  6;  Mechanic's  Lien,  1. 
ARBITRATION  AND  AWARD— See  Accounts,  1;  Constitutional  Law.  6— 

1.  award  valid,  although  participated  in  by  only  two  of  three  arbitra- 
tors       282 

2.  award  final  as  to  matters  within  scope  of  arbitrators'  authority     .    232 

3.  presumption  that  submission  was  under  statute      ........    286 

4.  particular  award  enforced  as  common  law  award 813 

ARREST— See  Bastardy,  3;  Criminal  Law,  10— 

1.  right  of  officer  to  shoot  one  fleeing  from  custody 46 

2.  what  averments  necessary  to  authorize  order  of  in  civil  action  .    .    107 

3.  when  order  of  is  set  aside  it  is  regarded  as  invalid  from  its  ori- 
gin   107 

ASSAULT  AND  BATTERY— See  Actions,  1. 

ASSIGNMENT— See  Fraudulent  Conveyances,  16;  Homestead,  2:  Hus- 
band and  Wife.  24;  Liens,  5;  Rescissions,  1;  Vendor  and  Vendee,  6, 
8— 

1.  requisites  of  petition  in  action  on  assigned  note 54 

2.  of  insurance  policy  supported  by  sufficient  consideration  in  par- 
ticular case       104 

3.  of  notes  in  payment  for  land — liability  of  assignor 106 

4.  sufficiency  of  notice  of  as  affecting  set-off 357 

5.  consideration  for  can  not  be  questioned  by  defendant 745 

6.  liabilitv  of  assignor  of  note 889 

ASSIGNMENTS  BY  OPERATION  OF  LAW— 

1.  when  petition  is  filed  in  six  months  creditor's  right  to  property  re- 
lates back  to  time  of  transfer 187 

2.  debt  created  simultaneously  with  execution  of  mortgage     ....    187 

3.  particular  transaction  held  not  to  operate  as 160 

4.  creditor  must  sue  in  six  months,  although  an  infant      329 

6.  mortgage  executed  to  prefer  creditor  not  void  but  voidable   .    .    .    442 

6.  act  of  preference  attacked  in  time  annuls  subsequent  assign- 
ment  442 

7.  rights  of  assignee  where  assignment  thus  annulled 442 

8.  surrender  of  firm  property  by  one  partner  to  another  to  settle  firm 
business  not  within  statute 661 
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ASSIGNMENTS  BY  OPERATION  OF  LAW—Contmued.                         page. 
9.  presumption  of  intention  to  prefer  creditor  may  be  repelled,  but 
facts  in  particular  case  not  sufficient 694 

10.  action  attacking  transfer — how  commenced 765 

11.  uncontradicted  statement  of  mortgage  that  money  was  loaned  at 
the  time  accepted  as  conclusive ....    788 

12.  particular  transactions  treated  as  within  statute  againet  prefer- 
ences   441,  442,  868,  999 

18.  act  of  preference  done  at  instance  of  preferred  creditors 869 

14.  transfer  in  compliance  with  promise  made  when  debt  was  cre- 

ated     869 

15.  presumption  that  preference  was  intended  repelled    .       908 

'  16.  by  execution  of  mortgage  to  secure  creditor 999 

17.  creditor  indirectly  preferred  not  required  to  refund  what  he  re- 
ceived      •    •    ■    •        ^^ 

18.  where  debtor  knew  he  was  insolvent  mortgage  to  secure  creditor 
was  within  statute 441 

19.  debtor  presumed  to  know  amount  of  indebtedness 442 

20.  creditors  who  attacked  mortgages  by  cross  petition  within  six 
months  not  affected  by  judgment  that  original  petition  was  insuf- 
ficient      442 

21.  act  is  within  statute  if  it  necessarily  prefers  one  creditor,  whether 

result  is  brought  about,  directly  or  indirectly,  by  one  transaction 

or  many     ....  ...    858 

ASSIGNMENTS  FOR  CREDITORS— See  Assignments  by  Operation  of 
Law,  6,  7;  Landlord  and  Tenant,  1,  2;  Parties  to  Action,  4 — 

1.  deed  construed  as  to  priorities 373 

2.  creditor  can*t  obtain  preference  by  attachment  because  debtor  and 

assignee  are  acting  fraudulently 661 

ASYLUMS  -. 

special  commissioners,  no  power  to  select  site  for  new  building      .    .    699 
ATTACHMENTS- -See  Appeals,   23;    Debtor   and   Creditor,   2;    Frauds, 
Statute  of,  4;  Garnishment;  Sales  of  Personal  Property,  6,  f — 

1.  each  of  several  attachments  sued  out   on  ground  that  defendant 

hadn^t  enough  property  to  pay  claim — property  sold  for  more  than 
any  one  claim — no  one  entitled  to  priority;  fund  must  be  dis- 
tributed ratably 56 

2.  service  of  attachment  on  property  in  hands  of  receiver 66 

3.  sufficiency  of  levy  on  land         834 

4.  forthcoming  bond  does  not  discharge  attachment 368 

6.  issued  before  summons  or  warning  order  is  void 388 

6.  junior  attachment  creditors  may  assail  senior  attachment  ....  401 

7.  husband's  attachment  did  not  secure  wife's  debt 401 

8.  effect  of  bond  to  discharge  attachment  401 

9.  not  discharged  by  leaving  property  in  defendant*.**  custody     .    .    .  442 

10.  sustaining  attachment  before  judgment  for  debt  not  prejudicial  .    765 

11.  failure  to  take  possession  of  attached  property  until  after  deed  of 
a.Hsignment 766 

12.  of  shares  of  stock  in  corporation — how  served 895 

13.  lien  not  defeated  by  conveyance  delitered  after  attachment  issued.  945 

14.  on  ground  that  defendant  has  not  enough  property  to  pay  debt — 
claim  must  be  regarded  as  it  really  is  and  not  as  alleged     ....    401 

16.  rule  for  determining  whether  defendant  had  sufficient  property  to 

satisfy  plaintiff's  demand 766 

ATTORNEY  AND  CLIENT— See  Debtor  and  Creditor,  2;  Executors  and 
Administrators.  6-  - 

1.  contracts  between — when  upheld 196 

2.  contract  of  attorney  with  client  construed .    359 

AUDITOR — See  Express  Companies;  Mandamus. 
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1.  surrender  in  one  case  no  surrender  in  another 43^ 

2.  bond  blank  as  to  amount  is  void 494- 

BANKRUPTCY— 

1.  bankrupt  can  not  sue  for  land  because  assignee  surrenders  right  .    215> 

2.  plaintiff  adjudged  bankrupt  and  assignee   appointed — bankrupt 

has  no  right  to  prosecute  action  further 398- 

8.  effect  of  individual  discharge  on  firm  debts 399 

4.  application  filed  pending  suit — effect  of  di8<iharge  on  Judgment  .  633^ 
BANKS— 

1.  president  has  no  authority  to  release  debts 738 

2.  bank  estopped  to  deny  president's  authority 738 

3.  duties  and  liabilities  of  president  and  directors  ....            ...  789 

4.  money  borrowed  by  cashier  for  use  of  bank — priority  of  lenders 

over  stockholders 789 

5.  misjoinder  of  action  against  directors  and  action  for  settlement  of 

bank'«  affairs  ....  790 

BAR— See  Criminal  Law,  22,  28;  Res  Judicata. 
BASTARDY— See  Legitimacy— 

1.  agreement  to  prevent  prosecution 678 

2.  promise  by  putative  father  to  support  bastard  is  without  consider- 
ation   884 

3.  bastardy  proceeding  is  a  civil  one,  but  as  far  as  regards  the  rights 

of  an  officer  making  arrest  it  is  a  misdemeanor 45 

BENEFIT  SOCIETIES— See  Pleading,  15— 

1.  right  to  change  beneficiary       18 

2.  right  of  creditors  to  subject  benefit  fund 18 

3.  member  of  Gh-angers'  Society  can  not  designate  beneficiary    .    .    .  198 

4.  assignee  of  policy  re-imbursed  for  assessments  paid,  assignment 

being  void 198 

5.  members  must  appeal  for  sick  benefits  to  tribunals  within  order  .    320 

6.  provision  as  to  manner  of  changing  beneficiary  waived  by  com- 
pany   428 

7.  charters  liberally  construed  in  favor  of  beneficiaries 18 

BETTING -See  Gaming. 

BILLS  AND  NOTES— See  Accounts,  2;  Alteration  of  Instruments,  1.4; 
Assignment;  Corporations,  G — 

1.  drawer  of  check  based  on  gambling  consideration  not  liable  .    .    .    196 

2.  agreement  that  accommodation  bill  shall  be  discounted  at  partic- 

ular bank — purchaser  without  notice    ....  781 

3.  part  performance  of  consideration  for  note — recovery  only  to  that 
extent i 934 

4.  question  of  want  of  consideration  must  be  raised  by  answer  .    .    .  1004 

5.  note   not   commercial   paper    merely   because    made   payable   at 
bank 55 

BILLS  OF  EXCEPTIONS— See  Appeals,  12,  25,  44,  56.  67,  77— 

1.  sufficient  to  show  that  ruling  was  excepted  to ,      22 

2.  bill  contains  all  the  evidence  necessary  in  particular  case    ....    107 

3.  judgment  presumed  correct  in  absence  of  194 

4.  sufficiency  of  bill  as  to  instructions 197 

6.  when  evidence  must  be  stated  in  ftiH 282,  28B 

6.  all  instructions  must  be  embraced  in ....    286 

7.  court  will  not  inquire  whether  bill  was  a  skeleton  when  signed  .    .    820 

8.  filed  in  vacation  not  considered 439,  934 

9.  can't  be  contradicted  by  affidavits  of  bystanders 482 

10.  sufficiency  of  as  to  depositions  and  instructions 665 

11.  def)ositions  copied  in  former  transcript  sufficiently  identified     .   .    756 

12.  what  must  be  included  in 765 

13.  what  neces!*ary  to  constitute  bystanders'  bill 814 

14.  must  be  tendered  at  term  judgment  is  rendered  unless  time  is  ex- 
tended     875' 
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BONDS— See  Attachments,  4.  8;  Bail;  Bonds  for  Costs;  Executors  and 
Administrators,  1;  Injunctions,  1, 3, 4, 5;  Parties  to  Actions,  2;  Pleading, 
18;  Peace  Bond;  Sale  Bonds;  Sureties,  14 — 

1.  liability  on  town  marshal's  bond 52 

2.  action  on  injunction  bond — sufficiency  of  petition 528 

8.  necessary  averments  in  petition  on  oonstable^s  bond 858 

4.  execution  and  approval  of  constable's  bond  must  appear  by  order 

of  court,  and  that  there  is  such  an  order  must  appear  by  proper 
averments 868 

BONDS  FOR  COST— 

not  required  on  appeal  by  corporation,  defendant  below 649 

BOUNDARY— See  Adverse  Possession,  5— 

1.  opinion  of  surveyors  outweighed  by  testimony  of  others 427 

2.  effect  of  change  of  bed  of  stream 982 

BRIBERY— See  Criminal  Law,  42. 

BURDEN  OP  PROOF— See  Carriers,  6;  Negligence,  14;  Practice  in  Civil 
Cases — 

1.  on  party  entitled  to  verdict  upon  pleadings  alone 286 

2.  upon  plea  of  non  est  factum  and  no  consideration  ...  440 
8.  on  defendant  to  establish  plaintiff's  waiver  of  right  of  action  .  .  707 
4.  on  defendant  to  show  want  of  jurisdiction  in  Kentucky  court  to 

appoint  the  plaintiff  as  administrator 841 

BURGLARY— See  Criminal  Law,  12. 
CAPIAS  PRO  FINE -See  Sheriffs,  2,  5— 

trustee  of  jury  fund  alone,  and  not  Commonwealth's  attorney^  has 

right  to  control 53 

CARRIERS— See  Actions,  2;  Negligence;  Railroads— 

1.  can  not  be  relieved  by  contract  against  negligence 151 

2.  obliged  to  protect  passenger  from  insults,  wanton  interference, 

&c 156 

8.  must  transport  with  impartiality  those  who  offer 168 

4.  care  required  of  street  railway  company 348 

5.  burden  of  proof  in  action  by  passenger  for  injury 348 

6.  liability  where  buggy  and  contents  blow^n  off  boat  by  wind    .    .    .    649 

7.  measure  of  damages  for  failure  to  deliver  goods  ....   681,  815 

8.  refusal  to  deliver  goods  does  not  constitute  conversion  but  is  sim- 

ply evidence  of  it,  and  it  was  for  j  ury  to  say  whether  there  had  been 
a  conversion 681 

9.  not  insurers  of  live  stock 683 

10.  injury  to  stock  in  transitu — presumption  of  negligence  overcome,  683 

11.  limitation  of  liability  by  contract 151,  814 

12.  whether  delay  in  delivery  of  goods  was  unreasonable  a  question  of 
fact  for  jury  934 

13.  liability  for  loss  of  goods  by  fire 934 

CAVEAT  EMPTOR— See  Judicial  Sales. 

CHAMPERTY— 

1 .  grantor  bound  by  champertous  contract  unless  he  has  rescinded 

it 83 

2.  land  adversely  held  when  deed   executed,  but  not  when  contract 
made,  contract  not  champertous 97 

8.  adjustment  of  differences  between  conflicting  claimants  not  cham- 
pertous   148 

4.  purchase  of  land  adversely  held  champertous  and  void 954 

CHARITABLE  USES— See  Devise,  9. 
CLERICAL  MISPRISION— 

1.  allotting  dower  in  entire  tract,  instead  of  one-half,  not  clerical  mis- 

prision    122 

2.  can't  be  corrected  after  term  except  on  notice 497 

8.  mere  mistake  in  computation  is  clerical  misprision 497 

4.  may  be  corrected  at  any  time  on  notice 497 
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CLERKS—See  Appeals,  28;  Appeals  to  Circuit  Courts,  2;  Taxation,  27. 
COMMENCEMENT  OF  ACTION— See  Actions,  6,  7,  8;  Assignments  by 

Operation  of  Law,  10. 
COMMISSIONERS  IN  CHANCERY— See  Appeals,  67;  Practice  in  Civil 

Cases,  15,  26 — 

1.  duties  which  may  be  required  of  master  commissioner 195 

2.  liability  of  master  commissioner's  sureties 195 

8.  finding  of  as  to  rents,  <bc.,  not  disturbed  unless  clearly  wrong    .   .    714 

COMMON  CARRIERS— See  Carriers. 
COMMON  LAW— See  Seduction,  3. 
COMMON  SCHOOLS— 

1.  act  authorizing  particular  district  to  vote  a  tax  valid 199 

2.  higher  branches  of  learning  may  be  taught 199 

8.  rights  to  fines  and  forfeitures  under  particular  town  charter  .    .    .    605 

4.  appropriation  of  school  fund  to  graded  schools  valid 605 

5.  compensation  of  school  commissioner 687 

COMMONWEALTH— See  Turnpikes,  6. 

COMMONWEALTH'S  ATTORNEYS— See  Capias  Pro  Fine;  Practice  in 
Criminal  Cases,  2,  a,  7,  19,  21— 

1.  what  constitutes  misconduct  in  office 289 

2.  misconduct  of  in  argument  to  jury    ...  877 

3.  had  no  right  to  receive  from  defendant  his  part  of  fine 53 

CONDEMNATION  OF  PROPERTY  -See  Eminent  Domain. 
CONDITIONAL  SALES— See  Sales  of  Personal  Property,  2,  3. 
CONFLICT  OF  LAWS— See  Interest,  1— 

our   courts  will   not   enforce   fraudulent  contract   made  in  another 

•  State 103 

CONSOLIDATED  ACTIONS— See  Res  Judicata,  7. 
CONSTABLES-See  Bonds.  3.  4. 

CONSTITUTIONAL  LAW— See  Common  Schools,  1,  2,  5;  Criminal  Law,. 
16,  17;  Elections;  Eminent  Domain;  Escheats;  Indemnifying  Bond; 
Local  Option,  3,  4,  5;  Statutes,  9;  Taxation,  1,  25 — 

1.  vacancy  in  judicial  offices,  how  filled 36 

2.  statute  invalid  only  as  to  persons  discriminated  against 127 

3.  those  procuring  statute  estopped  to  deny  its  validity 133 

4.  subject  of  particular  act  sufficiently  expressed  by  title    ,   133, 563,  635, 

741 

5.  where  only  part  of  statute  is  objectionable  the  remainder  will  be 
upheld  if  it  is  severable ...   218,  663 

6.  act  referring  controversy  with  State  to  arbitration  not  an  appro- 

priation of  money,  and  may  be  passed  by  majority  of  members 
present  and  without  entering  ayes  and  noes  on  journal 232 

7.  statute  authorizing  corporation  to  recover  deposits  in  bank  be- 
cause they  have  no  real  owner  invalid 433,  527 

8.  title  of  special  local  option  law  sufficient 563,  635 

9.  so  much  of  act  as  expressed  in  title  is  valid 663 

10.  legislative   act  may  be  submitted  to  voters  of  county 636 

11.  Legislature  may  regulate  or  restrict  liquor  traffic 636 

12.  discriminations  against  foreign  corjyoratiotis  not  unconstitutional,  670 

13.  city  officers  must  be  selected  by  "election*' 748 

14.  officers  of  "police  and  fire  district"  in  fact  city  officers,  although 
district  extends  beyond  city 748 

15.  district  officers  may  be  selected  by  appointment 748 

16.  bill  imposing  tax  for  local  purpose  need  not  originate  in  House   .    861 

17.  although  statute  imposing  penalty  be  invalid  because  of  unlimited 
discretion  as  to  imprisonment  in  case  of  nonpayment  of  fine,  that 
is  no  obstacle  to  an  action  for  the  penalty,  the  clause  as  to  impris- 
onment being  severable 218 

18.  one  can  not  question  validity  of  law  upon  ground  which  in  no  way 
affects  his  rights 635 
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CONSTRUCTION  OF  CONSTITUTION  AND  STATUTES— See  Consti- 

tntional  Law;  Statutes. 
CONTINUANCE— See  Practice  in  Civil  Cases,  22— 

1.  properly  refused  in  particular  case 445,  742,  824 

2.  should  have  been  granted  because  of  absence  of  witness 1005 

8.  absence  of  one  of  two  or  more  counsel  not  p:round  for 742 

-CONTRACTS— See  Assignment,  2;  Attorney  and  Client,  2,  8;  Bastardy, 
2;  Bills  and  Notes,  1,  4;  Conflict  of  Laws;  Conveyances,  11;  Covenants; 
Damages;  Family  Settlements;  Frauds,  Statute  of;  Heirs,  2;- Office  and 
Officers,  1;  Pleading,  28;  Specific  Performance;  Turnpikes,  4;  Vendor 
and  Vendee,  12,  27— 

1.  construction  of  building  contract 59 

2.  not  enforced  when  fulfillment  becomes  unreasonable     .....  92 

8.  for  sale  of  whisky — provisions  as  to  shrinkage  108 

4.  right  to  recover  upon  part  performance  of  contract 151 

5.  between  principal  and  agent  jealousy  scrutinized 245 

6.  inadequacy  of  consideration  not  sufficient  to  set  aside  contract     .    245 

7.  by  agent  to  pay  principal  certain  amount  for  bonds  in  which  he 

had  invested  her  money — consideration  sufficient 367 

'  8.  in  construing  intention  must  control 878 

9.  in  partial  restraint  of  trade  valid 436,  458 

10.  sale  by  physician  of  good  will  upheld 430 

11.  contract  of  hiring — presumption  that  it  was  for  a  year 449 

12.  to  pay  one*s  tax  in  consideration  of  his  signing  petition  for  the 
imposition  of  the  tax  was  illegal  62U 

13.  contract  to  erect  still  for  ice  manufactory — construed  ....  621 

14.  right  to  recover  upon  quantum  meruit  where  work  is  accepted  .    .  622 

15.  to  build  house   -misunderstanding — right  to  recover  on  quantum 

meruit   .    .  , 682 

16.  phrase  "hauled  by  iragron"  construed 799 

17.  for  construction  of  railroad  -  -power  of  engineer  to  modify     ,    .    .  799 

18.  A.  agreed  to  pay  B.,  C.  agreeing  to  re-imburse  A. — A.,  being  sued 

by  B.,  can  not  recover  of  C.  cost  thus  incurred 815 

19.  to  pasture  and  furnish  nlop  for  cattle  construed 816 

20.  sufficiency  of  consideration •    578,  818 

21.  by  widow  with  step-children  set  aside  for  fraud 850 

22.  to  put  mill  "up  and  in  running  order"  construed 895 

23.  contemporaneous  writings  considered  together  as  one  contract  .    .    .356 
CONTRIBUTORY  NEGLIGENCE  -See  Negligence,  1,  5,  7,  9,  10. 
CONVERSION— Sec  Carriers,  8;  Mortgages. 

CONVEYANCES— Sec  Covenant;  Estoppel  1;  Fraud,  2,  8,  4;  Frauds, 
Statute  of,  4;  Liens,  6;  Remainders;  V^endor  and  Vendee,  Itt,  19 — 

1.  absolute  in  form  may  be  shown  to  be  equitable  mortgage  ....  497 

2.  mistake  in  certificate  corrected 521 

3.  in  construing  intention  controls 528 

4.  effect  of  habendum 523 

6.  "deed  of  right  of  way"  to  railroad  passed  fee  ...  • 523 

6.  condition  restricting  property  to  particular  use  waived  by  grantor's 

conduct         92 

7.  provision  against  selling  liquor  on  premises  valid 453 

8.  such  provision  is  covenant  running  with  land 463 

9.  such  a  restriction  may  be  shown  by  parol 453 

10.  injunction  lies  to  prevent  violation  of  such  covenant 458 

11.  action  to  set  aside  for  want  of  mental  cai)acity  in  grantor  ....  455 

12.  construction — deed  by  husband  to  wife  if  she  survived  him    .   .   .  461 
18.  grantor  had  no  power  to  change  manner  of  holding 468 

14.  unrecorded  deed  passes  legal  title,  which  may  be  levied  on      ...    587 

15.  one  not  a  party  to  deed  estopped   by  requesting  grantor  to  con- 
vey  783 
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CONVEYANCES— Continued.  paob. 

16.  land  included  in  title  bond  omitted  from  deed — e£fect  of  posses- 
sion under  deed 90^ 

17.  must  be  recorded  where  greater  part  of  land  lies 962 

18.  immaterial  whether  properly  recorded,  subsequent  purchaser  hav- 

ing actual  notice 952 

19.  particular  deed  created  reversion  in  grantor 967 

20.  effect  of  grantor's  reservation  of  minerals  and  timber 987 

21.  estate  in  fee  carries  minerals  unless  excepted  or  previously  severed 

in  ownership  987 

CORPORATIONS— See  Banks;  Constitutional  Law,  12;  Judicial  Notice; 
Pleading.  25 — 

1.  created  under  chap.  56,  Qen.  Stats. — validity  of      2^ 

2.  power  of  president  to  make  contracts 109 

3.  one  corporation  purchasing  the  property,  &c.,  of  another  takes  it 

free  from  the  claims  of  the  vendor's  creditors 177 

4.  contract  by  vendee  to  pay  vendor's  "current  indebtedness'*  con- 
strued     177 

5.  remedy  of  creditors  where  corporation   has   sold  property,  fran- 
chises, «fec 177 

6.  liability  of  officers  on  note  signed  by  them  .  ^ 868- 

7.  action  against  by  directors — judgment  not  fraudulent 641 

8.  creditor  can  not  set  aside  for  fraud  judgment  against  corporation 

and  sale  under  it  without  return  of  "no  property" 641 

9.  failure  to  enter  transfer  of  stock  on  books  of  company        ....    684 
COSTS — See  Appeals,  75;  Bonds  for  Costs;  Contracts,  18;  Imprisonment; 

Injunctions — 

widow  having  brought  suit  for  constructioh  of  will,  it  was  error  to 
require  her  to  pay  attorney's  fees  of  devisees,  who  came  in  and 

asked  affirmative  relief 597 

CO-TENANCY— See  Joint  Tenants. 

COUNTIES— See  Roads,  1.  2. 

COUNTY  COURTS— See  Lunatics;  Partition,  1:  Roads,  2— 

are  courts  of  exclusive  and  general  jurisdiction  in  matters  of  probate 

and  administration ....    841 

COUNTY  LEVY  BOND-See  Sureties,  14. 

COURTS — See  Constitutional  Law;  County  Courts;  Fees;  Jurisdiction; 
Transfer  of  Suits — 

1.  Jefferson  Court  of  Common  Pleas  has  jurisdiction  of  action  to  re- 

cover penalty ...    218 

2.  where  jurisdiction  over  a  matter  is  exclusive  and  complete  the  ac- 
tion of  the  court  is  presumed  to  be  within  it 841 

COVENANT— See  <;onveyances.  8— 

burden  placed  on  land  when  covenant  running  with  land 684 

CRIMINAL  LAAV— See  Arrest.  1:  Commonwealth's  Attorneys,!;  Distil- 
lers. 2:  Evidence,  7,  8.  11.  2(J,  27;  Gaming:  Imprisonment:  Indictment; 
Peddlers:  Practice  in  Criminal  Cases:  Turnpikes,  7 — 

1.  sufficiency  of  indictment  for  housebreaking     .  142 

2.  what  is  necensary  to  constitute  offense  of  hougebreaking     ....     142 
8.  no   punishment   for   larceny    where    housebreaking   charged   and 

proved   .....     142 

4.  burning  of  church  edifice;  how  punished      -^    230 

6.  liability  of  turnpike  company  for  failure  to  keep  road  and  bridge 

in  repair 244 

6.  all  participants  in  a  misdemeanor  may  be  indicted  together       .    -    244 

7.  charge  against  defendant  not  guilty  does  not  vitiate  indictment  as 

to  others    ...  244 

8.  proper  instruction  an  to  self-defense 263,  256,  272 

9.  willful  and  malicious  cutting — malice  necessary  element 257 

10.  cutting  officer  makin^^  arre-st — proper  instructions 267 
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CRIMINAL  LAW— Continued.  page. 

11.  amount  necessary  to  constitute  ^^obtaining  property  under  false 
pretenses" 266 

12.  what  constitutes  burglary 276 

18.  breaking  into  millhouse 276 

14.  breaking  into  railroad  car — sufficiency  of  indictment 277 

15.  right  to  defend  self  and  family  in  one^s  house 278 

16.  accused  may  waiye  presence  of  witnesses,  but  can't  be  compelled  to ' 
go  to  trial  upon  admission  by  prosecution  of  facts  relied  on  as 
defense ....    316 

17.  increased  punishment  for  third  conviction  not  unconstitutional    .    342 

18.  the  increased  punishment  may  be  inflicted  upon  fourth  conviction,  342 

19.  when  right  to  kill  in  self-defense  exists 378 

20.  defendant  may  prove  drunkenness  only  to  show  absence  of  malice,  411 

21.  when  defendant  required  to  plead 413 

22.  jury  discharged  because  defendant  has  not  pleaded — no  bar  to  an- 
other trial 413 

23.  bigamy — no  conviction  unless  second  marriage  occurred  in  this 
State 419 

24.  conviction  of  larceny  under  indictment  for  robbery 420 

25.  concealing  birth  of  bastard  child— what  necessary  to  convict     .    .    432 

26.  distiller  not  subject  to  penalty  for  selling  whisky  at  residence  by 
the  quart 437 

27.  keeping  tippling  house — effect  of  act  of  May,  1884 442 

28.  tippling  house  may  be  kept  on  barge 442 

29.  evidence  of  confession  of  guilt  may  corroborate  evidence  of  ac- 
complice and  vice  versa — question  for  jury 482 

30.  accused  not  entitled  to  instruction  as  to  self-defense,  can^t  complain 

of  error  in  instruction  on  that  subject 643 

31.  one  may  kill  10  defense  of  another 655 

32.  defendant  obtaining  new  trial  can't  plead  former  conviction  .    .    .    658 

33.  false  swearing— sufficiency  of  evidence  to  convict 658 

34.  testimony  did  not  authorize  particular  instruction  as  to  self-de- 

fense    664 

35.  polygamy  not  an  offense  at  common  law 720 

86.  sledge-hammer  a  deadly  weapon  737 

37.  right  of  self-defenee  where  defendant  "brought  on*'  difficulty  .  784 

38.  doctrine  of  belief  'Ho  exclusion  of  reasonable  doubt"  applied  to 
instruction  as  to  nelf-defense 784 

,       39.  insufficient  instruction  as  to  self-defense 829 

40.  right  of  accused  to  instruction  as  to  involuntary  manslaughter 
under  indictment  for  murder 872 

41.  lower  degrees  of  offenses  of  murder  and  manslaughter 872 

42.  conviction  of  being  bribed  may  be  had  on  testimony  of  briber  880 

43.  confession  out  of  court 888 

44.  one  assailed  on  his  own  premises  not  required  to  flee 1002 

45.  stealing  less  than  $10  from  a  warehouse  or  office  is  only  a  mis- 
demeanor—to constitute  a  felony  there  must  be  a  felonious  break- 
ing     1004, 1007 

46.  error  in  instruction  as  to  time  of  confinement  in  penitentiary  not 
prejudicial 431 

CROSS  PETITION— See  Assignments  by  Operation  of  Law. 

DAMAGES— See  Actions,  5;  Appeals.  15;  Carriers,  7:  Eminent  Domain; 
Indemnifying  Bonds,  2;  Injunctions,  1.3, 4,5;  Negligence,8;  New  Trial, 
16;  Partnership,  22;  Riilroads,  13,  36,  37,  38,  46:  Supersedeas;  Trade- 
marks. 3;  Verdicts,  8,  9,  16;  Warehouse  Receipts.  2— 

1.  for  failure  to  complete  building  in  time  contracted  for    .....      59 

2.  measure  of  for  breach  of  contract  to  advance  money    .....    I(i9 

3.  special  damages  must  be  specially  pleaded 10i> 

4.  criterion  of  where  party  has  been  employed  to  make  article  which 
the  other  refuses  to  receive : 151 
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DAMAGES— Continued.                                                                                        page. 
6.  for  failure  to  deliver  lumber — what  constitutes  a  market  deter- 
mined     194 

6.  plaintiff *8  right  to  nominal"  damages 408 

7.  measure  of  for  breach  of  contract 403,  404 

8.  measure  of  for  failure  to  deliver  thing  sold 194, 1012 

9.  measure  of  for  failure  to  deliver  farm  one  has  contracted  to  rent 

to  another 647 

10.  measure  of  for  personal  injury ^ 726,  794 

11.  apportionment  of  against  joint  trespassers 726,  734 

12.  exemplary  damages — when  awarded  against  railroad  for  injury  to 
passenger — mere  "indecorous  conduct,'-  even  towards  female  pas- 
sengers not  sufficient  to  authorize  such  damages 7 

13.  measure  of  for  failure  of  railroad  company  to  make  crossings  and 
cattle  guards  as  agreed 243,  244 

DEADLY  WEAPONS— See  Criminal  Law,  36. 
DEATH— See  Presumptions,  2,  3. 

DEBTOR  AND  CREDITOR— See  Assignments  by  Operation  of  Law;  As- 
signments for  Creditors;  Railroads,  42;  Trusts,  4,  8,  11 — 

1.  cancellation  of  sale  bond  not  a  fraud  on  payee's  creditor     ....    327 

2.  debtor's  distillery  run  by  creditor  to  re-imburse  himself — liability 

for  attorney's  fees  paid  by  creditor  in  defending  attachments  840 

3.  property  devised  is  subject  to  devisee's  debts,  although  testator 

provides  otherwise 465 

4.  voluntary  conveyance  of  exempt  property  is  good  against  cred- 
itors    " " 620 

5.  debtor  may  abandon  contract   to   prevent   creditor  from  taking 

wages  620 

6.  fact  that  goods  were  charged  to  B.  not  conclusive  that  credit  was 
given  to  him  alone 958 

DECEDENTS'  ESTATES— See  Descent  and  Distribution;  Executors  and 
Administrators;  Heirs;  Jurisdiction,  5 — 

1.  sale  of  property  specifically  devised  to  pay  debts— error  to  order 

sale  of  certain  legaciu^?  to  pay  all  debts  5?90 

2.  proofs  of  claims  against  —particular  affidavit  insufficient    ....    494 

3.  purchase  of  land  from  devisee  without  notice  of  indebtedness  of 
estate— land  not  liable  to  creditors  of  estate 913 

4.  right  of  creditors  to  have  estate  equally  prorated  can't  be  defeated 

by  act  of  administrator 955 

DEDICATION— -cc  Streets  and  Alleys,  1  — 

1.  defined — may  be  by  parol ' 57 

2.  evidence  of  dedication  and  acceptance  of  alley  sufficient 57 

DEFEASIBLE  FEE— See  Devise.  7. 

DEGREES  OF  OFFENSE— See  Criminal  Law,  4L 
DE  MINIMIS  NON  CURAT  LEX— See  Appeals,  34. 
DEMURRER— 

if  error  to  allow  oral  demurrer,  error  not  prejudicial 621 

DEPOSITIONS -See  Appeals,  13;  Bills  of  Exceptions,  10,  11  — 

1.  sufficiency  of  certificate  to  in  suit  for  divorce  ...  51 

2.  used  on  trial  without  objection  will  be  considered,  although  excep- 

tions would  have  been  sustained  (the  word  not  inserted  in  fourth 
line  of  syllabus  by  mistake) 423 

3.  properly  rejected,  being  nothing  to  show  whv  witnesses  not  pres- 
ent   \ 971 

DEPUTIES  -See  Sheriffs,  1:  United  States  Marshal. 
DESCENT  AND  DISTRIBUTION— 

1.  executor  credited  by  note  on  devisee  as  insolvent— right  of  devisee 

to  recover  his  share  of  estate  .  241 

2.  children  of  adopted  child  inherit  from  adopting  parent 369 

3.  property  exempt  from  distribution  not  part  of  surplus 405 
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DESCENT  AND  DISTRIBUTION— Continued.    *                                        page. 
4.  right  of  father  to  inherit  from  infant  child  in  preference  to  moth- 
er's kindred      569 

6.  property  set  apart  to  widow  not  charged  to  her 674 

6.  property  set  apart  as  exempt — interest  of  widow  and  infant  chil- 
dren      889 

DEVISE— See  Debtor  and  Creditor,  3;  Decedents'  Estates,  1,  8;  Lands; 
Remainders;  Trusts — 

1.  over  in  event  of  death  of  first  devisee — refers  to  that  event  occur- 
ring in  testator's  lifetime 76 

2.  construction  of  particular  devise 112,  118 

3.  by  husband  of  wife's  land  did  not  divest  wife  of  title 166 

4.  legacy  dependent  upon  condition  precedent 191 

5.  trust  not  raised  by  request  to  wife  to  see  interest  of  children  pro- 
tected    . 472 

6.  to  children  living  at  time  of  widow's  marriage  construed     ....    509 

7.  devise  to  several  with  devise  over  to  "survivors"— defeasible  fee 

created  which  became  absolute,  only  one  devisee  remaining  .    .    .    607 

8.  rule  where  devisee  is  dead  at  making  of  will ...    723 

9.  of  land  to  church  for  "foreign  missions''  valid 753 

10.  not  void  for  indefiniteness 763 

11.  conveyance  of  land  treated  as  satisfaction  of  previous  devise         .    886 

12.  wife  having  accepted  devise  to  her  can  not  claim  her  property 

which  testator  has  devised  to  another 899 

13.  devise  to  one  "and  her  children"  construed 899 

14.  under  particular  devise  sale  for  re-investment  should  have  been 

made  by  trustee  and  not  by  life  tenant 989 

15.  words  regarded  as  expressing  hope  and  not  mandatory 912 

16.  to  wife  and  children  ordinarily  creates  joint  tenancy,  but  may  cre- 

ate life  estate  in  wife,  remainder  to  children 945 

17.  right  to  interest  on  legacy        981 

DEVISEES -See  Executors  and  Administrators,  6,  9,  10. 
DISTILLERS— See  Contracts,  3;  Criminal  Law,  26;  Local  Option,  2— 

remedy  of  where  they  pay  tax  on  whisky  sold  subject  thereto     .    .    .    108 
DIVISION  OF  LAND-See  Partition. 
DIVORCE— See  Husband  and  Wife,  11— 

1,  improperly  granted  to  husband— wife  not  deprived  of  alimony     .    300 

2.  husband  allowing  daughters  guilty  of  fornication  to  continue  mem- 

bers of  his  family  entitles  wife  to  divorce 300 

DOWER— 

1.  purchase  subject  to— estoppel  to  deny  existence  of 122 

2.  barred  by  conveyance  "by  way  of  jointure" 122 

3.  how  allotted  in  land  sold  by  husband 122 

4.  sale  before  assignment — purchaser  not  chargeable  with  rents     .    .  388 

5.  not  identified  by  metes  and  bounds — allotment  invalid 509 

6.  effect  of  wife  receiving  purchase  money  for  homestead 548 

DRUNKENNESS— See  Criminal  Law,  iO;  Evidence,  26. 

DYING  DECLARATIONS— 

when  competent  as  evidence 385,  644 

EASEMENTS— See  Light  and  Air, 
EJECTMENT— 

1.  where  both  parties  claim  under  same  person  plaintiff  need  not 
trace  title  back  to  Commonwealth 83 

2.  error  to  transfer  action  of  to  equity 175 

3.  judgment  for  recovery  of  land  should  be  specific 681 

4.  action  maintained  on  equitable  title  without  objection 629 

5.  parties  in  possession  have  advantage  on  question  of  heirship    .    .  629 

6.  recovery  of  rents  and  profits  in  subsequent  action 1,  649 

7.  successful  plaintiff  can^t  recover  attorney's  fees 1,  649 

8.  nonsuit  properly  ordered 767 

ELECTION— See  Principal  and  Agent,  2;  Trade-marks,  2. 
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ELECTIONS— See  Constitutional  Law,  1,  13;  Taxation,  1,  3,  18— 

1.  when  State  Board  should  issue  certificate  of  election 38 

2.  time  for  must  be  fixed  by  law  or  proper  officer       36 

3.  constitutionality  of  laws  excluding  certain  classes  from  suffraf^e   .  181 

4.  one  who  has  been  convicted  of  grand  larceny  can  not  vote  ....  181 

5.  testimony  to  explain  secret  ballot  incompetent 181 

6.  mistake  of  clerk  in  recording  vote  may  be  corrected         181 

7.  mere  irregularity  on  part  of  officers  will  not  vitiate  poll 181 

8.  provinions  of  statute  regarded  merely  as  directory 181 

9.  irregularity  in  conducting  election  does  not  invalidate  it     ....  558 

10.  words  of  Constitution  as  to  not  merely  directory  but  mandatory  .  713 

11.  must  be  held  within  hours  fixed  by  Constitution 743 

12.  office  given  to  one  receiving  most  vot«8 743 

EMINENT  DOMAIN— See  Railroads,  41— 

1.  damages  not  excessive  in  particular  case .    508 

2.  execution  of  bond  authorizes  taking  possession  of  condemned 
property.  (But  see  final  opinion  in  same  case  to  appear  in  10  Ey. 
Law  Rkp.) 665 

3.  property  ceded  to  company  on  condition  no  more  to  be  taken — 
right  to  condemn  additional  property 924 

4.  when  property  is  taken  for  a  specific  use  it  should  not  be  used  for 
h  foreign  purpose  without  a  new  taking,  but  it  may  be  applied  to 
a  new  use  tending  to  the  primary  purpose — a  railroad  may  be  laid 
out  over  a  highway 291 

EQUALIZATION  BOARD— See  Taxation. 

EQUITY  OF  REDEMPTION-See  Executions,  9. 

ESCHEATS— See  Constitutional  Law,  7;  Presumptions. 

ESTATES —See  Conveyances,  19,20,21;  Devise;  Remainders;  Reversion. 

ESTATES  OF  DECEASED  PERSONS— See  Decedents' Estates. 

ESTOPPEL— See  Appeals,  43;  Banks.  2;  Constitutional  Law,  3;  Convey- 
ances, 16;  Devise,  13;  Dower,  1;  Fraudulent  Conveyances,  9;  Partner- 
ship, 10;  Sureties,  12,  Ifi  — 

1.  A.  supposing  land  had  been  conveyed  to  him  by  B.,  as  B.  had 
agreed  to  do,  conveyed  the  land  to  B.'s  wife,  B.  ratifying  the  con- 
veyance-    B.  held  estopped  to  deny  that  deed  from  A.  to  his  wife 

is  binding  on  him 208 

2.  one-  can  not  question  validity  of  will  under  which  he  claims    .   .    .    388 

3.  must  be  pleaded 617 

4.  mortgagee  not  estopped  to  resist  claim  of  purchaser  from  mort- 
gagor    ....  495 

EVIDENJE— See  Conveyances,  9;  Criminal  Law,  20;  Dying  Declarations; 
Elections,  5,  6;  Judgments,  7;  Local  Option,  1;  Practice  in  Civil  Cases. 
16;  Railroads.  2,  15,  38;  Seduction,!;  Street  Improvements.  8;  Sureties. 
6— 

1.  circumstances  attending  commission  of  wrong  competent  ....        8 

2.  as  to  transaction  with  decedent,  competency  of    .  10.  196,  246,  440,  650, 

1013 

3.  impeachment  of  witness 22 

4.  affidavits  not  competent  as  evidence 55 

5.  as  to  contents  of  letter  properly  rejected 55 

6.  proof  of  allegations  of  value ...         .       58 

7.  threat  made  by  defendant,  talking  to  himself,  was  competent  pre- 

hearing granted — see  p.  1<X)5)         216 

8.  as  to  conversatitm  heard,  although  parties  not  identified      ....    255 

9.  presumption  as  to  record  of  sister  State  offered  in  evidence    .    .    •    872 

10.  no   examination   of  witness   on   irrelevant   matter   to   contradict 
him 378 

11.  incompetent   testimony    not     prejudicial   in    particular  criminal 
ca>e 386 

12.  refreshing  of  memory  by  reference  to  memorandum 440 
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18.  statements  made  by  party  not  competent  evidence  for  himself  .    .    *441 

14.  when  declaration  becomes  part  of  res  gestie 491,664,  971 

15.  right  to  except  to  evidence  on  cross-examination 491 

16.  of  verbal  agreement  to  vary  writing      525 

17.  checks  not  evidence  against  payee  unless  indorsed 534 

18.  what  evidence  admissible  under  simple  traverse 536 

19.  leading  questions  on  re-examination  of  witnesses  not  objection- 
able      690 

20.  ancient  deeds — when  admissible 629 

21.  particular  statement  not  part  of  res  gestas 664,  971 

22.  statement  of  agent  not  competent  as  admission  against  princi- 
pal  681 

23.  not  competent  to  prove  similar  acts  on  other  occasions  to  show 
that  a  person  did  a  particular  thing 683 

24.  as  to  size  of  plaintiff's  family  in  action  for  damages 725 

25.  of  intoxication  in  action  for  negligence       734 

26.  that  the  prosecutor  never  used  profane  language  incompetent  and 

prejudicial  in  particular  case < 877 

27.  as  to  threats  upon  trial  for  murder 1005 

28.  as  to  contents  of  will  not  competent 113 

29.  rule  excluding  parol  testimony  to  contradict  written  contract  ap- 
plied to  insurance  policy  3 

EXCEPTIONS— See  Appeals,  26,  29,  41,  46:  Bills  of  Exceptions;  Practice 

in  Civil  Cases,  19;  Practice  in  Criminal  Cases,  9,  21. 
EXECUTIONS— See  Capias   Pro  Fine;    Conveyances,    14;    Exemptions; 

Fraudulent  Conveyances,  13;  Mortgages,!;  Pleading,  34;  Presumptions, 

1;  Sheriffs,  2,  8,  4,  5— 

1.  creditor's  remedy  where  he  disputes  landlord's  claim  for  rent     .    .      54 

2.  sheriff's  deed  treated  as  though  made  when  lien  was  created  .     96,  517 

3.  law  presumes  that  execution  was  levied  while  in  full  force  ....      96 

4.  defendant  may  waive  levy  and  advertisement 96 

6.  failure  of  return  to  state  expressly  when  levied S63 

6.  inadequacy  of  price  not  sufficient  to  set  aside  sale  under     ....    863 

7.  right  of  purchaser  to  have  sale  set  aside .    469 

8.  proceeding  for  that  purpose  not  barred  if  brought  in  reasonable 
time 469 

9.  failure  of  purchaser  of  equity  of  redemption  to  redeem 517 

10.  can  not  be  levied  on  equitable  interest      587 

11.  sale  set  aside  on  condition  of  defendant  paying  debt 610 

12.  clefendant  not  hea^rd  to  say  debt  was  paid  before  judgment    .    .    .    610 

13.  to  set  aside  sale  burden  on  defendant  to  show  execution  barred  by 
limitation 610 

14.  when  defendant  has  several  horses  he  must  elect  which  he  will  claim 

as  exempt 619 

16.  levy  on  two  lots  when  in  fact  but  one     .    .    .    .  • 906 

EXECUTORS  AND  ADMINISTRATORS— See  Decedents'  Estates,  2,  4; 
Heirs,  6;  Judgments;  Jurisdiction,  2;  Limitation,  24,  26,  27,  28;  Plead- 
ing, 12;  Trusts — 

1.  when  bond  should  be  required 12 

2.  interest  on  claims  against  decedents 16 

8.  purchase  of  property  by  one  of  two  executors — rights  of  co-exec- 
utor     106 

4.  when  executor's  liability  terminates 241 

5.  when  entitled  to  credit  by  claims  paid,  although  not  verified      .    »    268 

6.  rule  against  to  pay  attorney's  fee  due  by  devisees 287 

7.  administrator  liable  to  separate  action  by  each  distributee     .    .    .    424 

8.  executor  authorized  by  chancellor  to  sell  testator's  interest  in  part- 

nership   666 

9.  purchase  by  executor  of  devisee's  interest — when  valid     .   .    .  534,  678 
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10.  part  of  devisees  advanced  money  to  executor  to  pay  debts— other 
devisees  not  liable  to  them  .    .' 719 

11.  right  of  nominated  executor  to  qualify 755 

12.  appeals  from  order  of  county  court  permitting  or  refusing  one  to 
(qualify 765 

13.  executor's  accounts  properly  settled  in  particular  action     ....    850 

14.  new  promise  by 859 

15.  no  power  to  bind  heirs  by  acknowledgment  of  demand  ■    .    .    859 

16.  an  administrator,  f)lainti£f  in  execution,  is  personally  liable  for 
procuring  sale  of  property  of  another  than  defendant  .    .    242 

EXEMPTIONS-See  Debtor  and  Creditor,  4;  Executions,  14;  Homestead; 
Pensions — 

1.  act  of  April  22,  1884.  does  not  apply  to  debts  contracted  prior  to 
June  6, 1884 ,    .    .    241 

2.  partner's  interest  in  horse  held  in  the  stud  not  exempt  in  lieu  of 
work  beast 358 

8.  lawyer  claiming  library  can  not  claim  work  beast             858 

4.  exempt  personalty  received  by  husband  from  wife  still  exempt     .  402 

5.  statute  as  to  construed  as  not  applying  to  existing  debts    ....  462 

6.  debtor  in  particular  case  not  a  housekeeper  with  ti  family  ...    J  91 
EXHIBITS— See  Pleading,  49;  Practice  in  Civil  Cases,  3— 

1.  will  not  supply  omission  of  material  allegations        105 

2,  filed  as  evidence  a/f^r  submission  not  part  of  record 162 

EXPRESS  COMPANIES— See  Carriers- 
each  agent  of  foreign  express  company  required  to  obtain  license 

from  Auditor  and  pay  fee  therefor 670 

FAMILY  SETTLEMENTS  — 

entered  into  in  ignorance  of  facts  will  be  set  aside 245 

FEES— See  Appeals,  28  — 

'commissioners  of  courthouse  district  of  Campbell  county  entitled  to 

allowance  for  Janitor's  services  in  waiting  on  court  691 

FINAL  ORDER— See  Appeals,  34— 

1.  judgment  final,  although  case  retained  on  docket 59S 

2.  order  overruling  demurrer  not  final 621 

3.  particular  order  not  final 767 

FINES — See  Capias  Pro  Fine;  Commonwealth's  Attorneys. 
FIXTURES-Sce  Mortgages,  21. 

FORCIBLE  ENTRY  AND  DETAINER— 

1.  effect  of  dismissal  in  circuit  court  as  to  nominal  party 933 

2.  error  to  consolidate  writ  of  with  action  to  quiet  title 980 

3.  traverse— evidence  not  sufficient  to  authorize  court  to  disregard 

verdict  of  guilty 980" 

FOREIGN  LAWS— See  Contlict  of  Laws. 
FORMER  ADJUDICATION— See  Res  Judicata. 

FORMER  CONVICTION  OR  ACQUITTAL— See  Criminal  Law,  22,  32. 
FORM  OF  ACTION— See  Actions,  9;  Practice  in  Civil  Cases,  24. 
FORTHCOMING  BOND— See  Attachments,  4. 

FRAUD— See   Contracts,  21;  Corporations,  7;  Debtor  and   Creditor,  1; 
Judgments,  11;  Remedies  — 

1.  alleged  fraudulent  representations  as  to  title  and  boundary  not 

proved 162 

2.  sale  and  deed  set  aside  for  fraudulent  representations 552 

3.  charge  of  in  obtaining  deed  not  sustained 1013 

4.  conveyances  from  a  widow  to  her  son-in-law,  who,  as  her  agent, 

had  charge  of  the  estate  of  her  deceased  husband,  set  aside  for 

fraud 245 

FRAUDS,  STATUTE  OF— See  Infants.  2;  Judicial  Sales;  Passways,  8; 
Vendor  and  Vendee,  18,  19 — 

1.  assignment  of  leasehold  estate  for  longer  term  than  one  year  is 
within 100 
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2.  writing  signed  by  one  not  named  as  a  party  bonnd  him 289 

a.  verbal  division  of  land  vei«ts  no  title 386 

4.  attachment  levy  on  land  not  overreached  by  subsequent  convey- 
ance pursuant  to  previous  verbal  division 835 

5.  available  by  denying  alleged  contract  and  objecting  to  oral  evi- 

dence             .        868 

6.  liability  of  parol  vendee  of  land  for  rents 858 

7.  contracts  not  to  be  performed  until  happening  of  some  contin- 
gency       ...    86& 

8.  contract  not  within  if  could  have  been  performed  within  year    .    .    403 

9.  contract  for  year's  service  to  commence  in  future 449 

10.  may  be  taken  advantage  of  by  demurrer  to  petition 449 

11.  petition  cured  by  answer  denying  making  of  contract 449 

12.  letter  and  reply  thereto  construed  together  as  forming  one  con- 
tract ...  ....  450 

13.  promise  to  pay  for  goods  sold  to  another .811 

FRAUDULENT  CONVEYANCES— See  Husband  and  Wife,  10— 

1.  title  of  grantee  perfect  after  ten  years 27 

2.  action  to  set  aside — plea  of  limitation,  how  avoided 115 

3.  subsequent  purchasers  in  good  faith,  even  with  notice,  not  a£fected,  224 

4.  particular  action  held  not  to  be  action  to  set  aside 824 

5.  creditor  can  not  set  aside  without  return  of  "no  property"      .    .   .    329 

6.  may  be  disregarded  and  land  levied  on  as  grantor's 363 

7.  suit  to  set  aside,  not  lis  pendens  as  to  execution  levied  on  land  as 
that  of  grantor S63 

8.  grantee  not  aflfeoted  by  fraud,  of  which  he  had  no  notice 495 

9.  those  claiming  under  fraudulent  grantor  estopped  by  deed     .  650,  651 

10.  not  set  aside  for  mere  suspicion  of  unfairness 788 

11.  although  mortgage  attacked  is  valid,  plaintiff  entitled  to  have  land 
sold  and  proceeds  applied  to  pay  his  del^t  after  satisfying  mort- 
gage   788 

12.  where  land  was  paid  for  by  sons  with  money  given  them  by  father, 
conveyance  was  constructively  fraudulent 912 

13.  creditor  of  grantor  may  have  execution  levied  on  land 952 

14.  what  constitutes  notice  to  purchaser  of  fraudulent  intention  .    .    .    952 

15.  petition  to  set  aside  must  show  return  of  "no  property" 98d 

16.  assignment  of  note  was  fraudulent 101& 

.  17.  in  suit  to  set  aside  fraudulent  transfer  of  whisky — proceeds  of 

sale  by  transferee  applied  instead  of  ordering  property  sold  .   .    .    104 
GAMING— 

penalty  for  betting  on  primary  election 582" 

GARNISHMENT— See  Judgment,  11;  New  Trial,  18—       • 

1.  judgment  against  city  can   not   be  enforced   by  garnishment  of 
taxes 104 

2.  judgment  against  garnishee  improper  before  case  prepared  against 

principal  defendant 197 

3.  garnishee  waived  right  to  object  to  trial  of  issue  made  by  his  an- 

swer to  cross  petition 494 

4.  debt  sought  to  be  attached  must  be  specified.     (But  see  p.  917)  .    .    579 

5.  garnishee  may  waive  defect  in  notice  before  other  creditors  at- 
tach   ....  893 

6.  in  contest   between   attaching   creditors   first   attaching   creditor 

allowed  to  amend  without  losing  priority 894 

7*  notice  need  not  describe  debt 917 

GENERAL  STATUTES— See  Statutes. 
GIFTS— 

1 .  of  personal  property  must  be  completed  by  delivery 721 

2.  gift  of  trunk  and  contents  did  not  pass  promissory  note     ....    721 
GUARANTY— 

no  presumption  that  it  is  based  on  sufficient  considration 578. 

vol.  9 — 2 
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GUARDIAN  AD  LITEM—  paoi. 

appointment  before  infants  summoned  void     .    .    .    .  - &09 

GUARDIAN  AND  WARD— See  Pleading,  12;  Sales  of  Infants'  Real  Es- 
tate, 2,  4;  Subrogation,  2 — 

1.  purchase  by  guardian   of  ward's  land — action  by   ward  against 
guardian's  surety 172 

2.  action  of  ward  by  next  friend  for  settlement  of  guardian's  ac- 
counts     : .    172 

3.  failure  to  remove  former  guardian  does  not  render  bond  of  subse- 

quent guardian  void 172 

4.  guardian  can't  bind  ward  to  pay  another's  part  of  attorney's  fee  .    288 
6.  guardian  turned  over  to  successor  the  latter 's  note  in  lieu  of  cash  - 

— rights  of  ward  and  guardian's  sureties  determined 317 

6.  liability  of  guardian  for  money  received  on  judgment  afterwards 

reversed ....    35SI 

HEIRS— See  Descent  and  Distribution,  2,  4;  Devisees;  Ejectment,  5;  Ex- 
ecutors and  Administrators,  15;  Judgments,  19;  Limitation,  1,  10,  14, 
28;  Presumptions,  2,  3;  Revivor,  2,  7;  Turnpikes,  4 — 

1.  right  to  sue  for  debt  due  ancestor 148 

2.  promise  of  maker  of  note  to  pay  heir  of  payee  not  enforceable  .    .    148 
8.  chancellor's  finding  as  to  heirship  upheld         629 

4.  right  to  sue  for  property  owned  by  intestate 682 

5.  word  "heir"  in  statute  construed  to  mean  child 860 

6.  judgment  against  personal  representative  is  only  prima  facie  evi- 

dence of  decedent's  liability  as  against  the  heir 221 

HOMESTEAD— See  Dower,  6— 

1.  vendee  not  entitled  to  as  against  purchase  money 112 

2.  right  to  where  there  has  been  an  assignment  by  operation  of  law  .  137 

3.  if  burned,  insurance  money  exempt 229 

4.  exists  in  land  moved  to  after  debt  was  created 375 

5.  borrowed  money  used  in  discharging   lien  on  homestead— gives 

lender  no  hen ,    506 

6.  other  notes  substituted  for  purchase  money  notes — lien  not  lost  .    607 

7.  additional  improvements  made  since  creation  of  debt  exempt    .    .    667 

8.  what  constitutes  "family"  •  91,  616 

9.  mere  intention  to  occupy  not  sufficient  to  exempt 746 

10.  not  exempt  if  debt  created  before  improvements  erected  although 
note  not  executed  until  after 746 

11.  note  abandoned  in  particular  case 914 

HORSES —  See  Animal;  Executions,  14;  Exemptions,  2. 
HOUSE-BREAKING— See  Criminal  Law,  1,  2,  3,  4,  12,  13,  14,  45. 
HUSBAND  AND  W^FE— See  Advancements,  2;  Attachments,  7;  Devise,  3; 

Divorce;  Exemptions,  4;  Limitation,  28;  Rents  and  Improvements,  1; 
Separate  Estate;  Sureties,  13;  Trusts  8,  10 — 

1.  wife's  equity 64 

2.  wife  entitled  to  proceeds  of  her  land,  and  the  fact  that  the  husband, 

with  her  consent,  has  pledged  notes  therefor  to  secure  his  indebt- 
edness does  not  entitle  his  creditors,  other  than  the  pledgee,  to 

subject  any  part  of  the  notes 106 

8.  judgment  against  husband  for  wife's  ante-nuptial  debts 168 

4.  husband  not  liable  as  partner  by  reason  of  wife's  interest  ....    221 
6.  wife's  separate  property  can  not  be  taken  for  husband's  debts  .    .    242 

6.  a  house  is  a  ^^ecessary,"  and  wife's  general  estate  may  be  subjected 

to  pay  note  executed  for  purchase  money 288 

7.  wife  may  devise  separate  estate  without  husband's  consent     .    .    .    330 

8.  proceeds  of  wife's  land  her  separate  estate 399 

9.  wife  has  equitable  right  to  property   in   which   husband  has  in- 
vested her  money  if  it  can  be  identified,  unless  she  has  acquiesced 

in  his  use  of  it  for  his  own  purposes 400 

10.  deed  from  husband  to  wife  fraudulent  as  to  creditors 400 

11.  wife's  right  to  property  fixed  by  judgment  in  divorce  suit  ....    400 
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12.  liability  of  husband  for  debts  wife  owed  before  marriage    ....    402 

13.  anti-nnptial  agreement  valid — marriage  sufficient  consideration  .    415 

14.  husband^s  marital  rights  not  affected  by  appointment  of  receiver 

of  infant  wife's  estate 569 

15.  no  waiver  by  husband  of  interest  in  wife's  money 569 

16.  voluntary  conveyance  by  husband  to  separate  use  of  wife — mort- 

gage by  wife  to  prior  creditor  of  husband  enforced 768 

17.  particular  contract  did  not  bind  wife's  estate 775 

18.  validity  of  anti-nuptial  agreement  as  to  husband's  creditors  .    .    .    866 

19.  right  of  creditors  to  subject  value  of  husband's  labor  on  house 

erected  by  wife 866 

20.  improvement  of  wife^s  property  by  husband — rights  of  husband's 
creditors 1018 

21.  wife  may  convey  separate  estate  when  husband  unites  with  her     .    141 

22.  separate  esta^  may  exist  in  personalty,  although  bill  of  sale  does 
not  so  state ...    195 

23.  separate  estate  not  forfeited  by  wife's  attempt  to  trade  with  re- 
spect thereto 196 

24.  assignment  of  notes  by  husband  to  wife  a  fraudulent  preference   .    400 
IMPRISONMENT— 

offenders  against  city  ordinances  may  be  imprisoned  for  cost     .    .    .    223 
IMPROVEMENTS— See  Rents  and  Improvements— 

1.  right  of  *'o'»cupying  claimant"  to  have  jury  to  assess  value  of    .    .    909 

2.  occupant  cannot  enjoin  execution  of  writ  of  possession  because 
value  of  has  not  been  paid  him 909 

INDEMNIFYING  BONDS— See  Executions— 

1.  does  not  prevent  claimant  from  suing  to  recover  property      .    .    .    331 

2.  actions  upon-^measure  of  damages 59 

INDICTMENT— See  Criminal  Law,  1,  6,  7;  Local  Option,  1;  Practice  in 

Criminal  Cases,  10,  11,  13 

1.  former  convictions  for  felony— how  charged 342 

2.  determination  of  question  of  misjoinder  rendered  unnecessary  by 
verdict 412 

3.  for  breaking  into  out-house  and  stealing  therefrom  sufficient    •   .    474 

4.  for  keeping  bawdy  house  sufficient 494 

5.  under  statute  need  not  charge  act  was  done  '^feloniously"    ....    537 
€.  for   wilfully  shooting  and   wounding — omission   of   word   ^''mali- 
ciously*'      677 

7.  actual  doer  of  criminal  act  and  aiders  and   abettors   jointly   in- 

dicted  877 

8.  for  betting  on  primary  elections,  not  necessary  to  allege  that  per- 
sons as  to  whom  bet  was  made  were  candidates,  or  voted  for     .    .    532 

INFANTS— See  Guardian  Ad  Litem;  Guardian  and  Ward;  Limitation,  1, 
16,  19;  Sales  of  Infant's  Real  Estate;  Summons — 

1.  arriving  at  age  pending  action  by  next  friend 172 

2.  attempted  affirmance  of  contract  within  statute  of  frauds  does  not 
preclude  recovery  on  implied  promise 357 

3.  liability  for  injury  to  horse  by  hard  driving 619 

4.  deed  of  not  void — how  confirmed 732 

5.  do  not  waive  any  right  by  failing  to  plead 987 

INJUNCTIONS— See  Bonds,  2;  Conveyances,  10;  Improvements,  2;  Rail- 
roads, 21;  Supersedeas,  4;  Taxation,>16;  Trade-Mark — 

1.  when  counsel  fees  may  be  recovered  as  damages  on  injunction 
bond      56,  697,  971 

2.  lies  to  restain  collection  of  illegal  tax 127 

8.  what  may  be  recovered  as  damages  on  bond    . 764 

4.  damages  on  bond  where  judgment  is  enjoined 933 

5.  costs  recovered  although  not  assessed  at  time  of  dissolution  .   .   .    938 

6.  that  there  was  no  valid  injunction,  nor  ground  for  one,  no  cause 

for  dismissing  petition 441 
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INSTRUCTIONS— See  Appeals,  80;  Bills  of  Exceptions,  fi,  7,  10;  Crim- 
inal Law;  Neglijfcnce,  5,  10,  1!,  18;  Peremptory  Instruetions;  Practice 
in  Criminal  CaseH,  20 — 

1.  having  been  condemned  on  former  appeal  appellant  should  have 
had  defect  cured 106 

2.  failure  to  give  particular  innt ruction  not  prejudicial 140 

3.  court  not  bound  to  instruct  jury  in  civil  case 16(> 

4.  duty  of  court  where  it  undertakes  to  instruct  jury 160 

5.  that  jury  were  judges  of  credibility  of  witnesFcs  not  prejudicial,  216* 

769 

6.  error  to  single  out  particular  fact 411 

7.  not  necessary  to  define  word  "feloniously"  as  used  in    .    .    .  418 

8.  all  must  be  considered  together 418- 

9.  must  be  based  on  evidence 476.  784 

10.  refusal  to  give  where  same  idea  embodied  m  others 482 

11.  singling  out  particular  facts  proved  not  prejudicial 965- 

12.  party  can't  complain  of  instruction  in  substance  same  as  one  asked 

by  him  but  refused 965 

13.  word  ^'defendants"  used  for  ^'plaintiffs"  reversible  error 978 

14.  not  authorized  by  evidence 983 

15.  no  reversal  for  error  in  instruction  that  could  not  have  misled  .    .    993 

16.  that  jury  are  sole  judges  of  weight  of  evidence,  Ac.,  not  proper  .    .  1006 

17.  particular  instruction  for  defendant  did  not  supply  omission  in 
plaintiff's  instruction.  (But  see  opinion  of  Court  of  Appeals,  p. 
998) 440 

18.  not  duty  of  court  in  civil  cases  to  give  entire  law  of  case — instruc- 
tion is  proper  if  right  as  far  as  it  goes 585 

INSURANCE— See  Benefit  Societies;  Evidence  29;  Homestead,  3;  Rescis- 
sion, 1;  Taxation,  9;  Venue  1 — 

1.  violation  of  condition  against  keeping  gunpowder 8 

2.  effect  of  agent's  mistake  in  writing  application 3- 

3.  company  may  waive  provision  against  assignment  of  policy  .    .    .    105 

4.  provision  of  policy  limiting  time  in  which  suit  must  be  brought  .    147 

5.  provisions  of  policy  construed  most  strongly  against  company  .    .    147 

6.  payment  of  premium  by  order  on  employer  to  pay  out  of  wages 
for  specified  months — insured  having  nothing  due  for  the  months 
specified  was  in  default 311 

7.  failure  of  company  to  return  dishonored  order 212 

8.  waiver  by  company  of  proof  of  loss 407 

9.  verbal  agreement  of  applicant  not  to  run  on  a  railroad 525- 

10.  effect  of  agreement  to  chonge  statement  in  application  as  to  occu- 
pation     525 

11.  provision  as  to  double  insurance — when  applicable 544 

12.  policy  issued  by  agent  without  knowledge  of  insured       544 

18.  authority  of  agent  to  effect  insurance  by  other  companies  in  princi- 

pal's  interest 544 

14.  agent  of  two  companies — conduct  incompatible  with  trust  .    .  544 

15.  sufficiency  of  notice  of  cancellation  of  policy 544 

16.  policy  can't  be  taken  out  by  or  assigned  to  one  having  no  insur- 
able interest 649 

17.  agent  has  no  authority  to  accept  personal  property  for  premium  .    719 

18.  fraudulent  claim  as  to  one  subject  forfeits  policy  as  to  all  .    .    .    .    929 

19.  contract  complete  without  delivery  of  policy 932 

20.  to  effect  cancelment  of  policy  both  parties  must  agree     ...       .    932 

21.  insured  not  in  default  in  payment  of  premium  until  policy  was  de- 
livered    932 

22.  assumed  that  form  of  policy  stipulated  for  was  form  in  use  by 
company 932 

23.  failure  to  deliver  poliey  relieved  insured  of  duty  to  make  proofs 

of  loHH 932 
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24.  failure  to  j<ive  company  credit  by  unpaid  premium 938 

25.  increase  of  risk  by  building  addition  to  house 933 

INTENTIONAL  INJURIES— See  Negligence,  6. 

INTEREST  -See  Devise,  18;  Executors  and  Administrators.  2;  Judg- 
ments, 14;  Partnership.  12;  Receivers.  2;  Remainders,  5;  Usury;  Vendor 
and  Vendee.  7,  26  -  - 

1.  on  notes  execut-cd  in  Indiana 324 

2.  under  ten  per  cent,  law— note  construed    •    •    ■ 605 

3.  mistake  as  to  interest  in  drawing  note 505 

4.  when  allowable  on  account 831 

5.  application  of  partial  payments      831 

6.  effect  of  accepting  payment  of  principal 831 

JAILERS  - 

liability  of  town  for  fees 816 

JEFFERSON  COURT  OF  COMMON  PLEAS~See  Courts,  1. 
JOINDER  OF  ACTIONS— Sec  Banks,  6;  Indictment  2,  7;  Practice  in  Civil 
Cases,  18;  Executors  and  Administrators,  7 — 

1.  no  misjoinder  of  parties  or  causes  of  action  in  particular  case  .    .    519 

2.  single  action  against  guardian  for  several  wards  .    .    536 
JOINT  TENANTS— See  Actions  to  Quiet  Tille,  1;  Devise,  17;  Posses- 
sion. 

JOINTURE -See  Dower,  2. 

JUDGES — See  Constitutional  Law,  1;  Special  Judge. 

JUDGMENTS-See  Arrest,  3;  Corporations,  7,  8;  Dower,  6;  Ejectment, 
3;  Guardian  and  Ward.  6;  Husband  and  Wife;  Judicial  Sales,  2,  3; 
Jurisdiction  ;  Mortgages,  14  ;  Parties  to  Actions;  Pleading,  27,  39, 
47,  53;  Practice  in  Civil  Cases,  8;  Sales  of  Infants'  Real  Estate — 

1.  for  uncontro verted  part  of  claim  was  proper 163 

2.  against  personal  representatives  when  evidence  of  decedent's  lia- 
bility   221 

3.  error  to  render  joint  judgment  where  undertaking  not  joint  .    .    .    288 

4.  facts  not  sufficient  to  authorize  court  to  vacate 826 

5.  reversal  of  makes  allowance  of  claim  based  on  it  erroneous  ....    899 

6.  no  power  to  set  aside  after  expiration  of  term 399 

7.  justice's  order  liberally  construed  —no  explanation  by  parol  tes- 
timony    406 

8.  personal  judgment  proper  where  issue  raised  as  to  personal  lia- 
bility          442 

9.  not  binding  as  to  matters  set  up  in  pleadings  upon  which  defend- 
ants were  not  before  the  court 609 

10.  judgment  not  prayed  for  void      609 

11.  against  garnishees  obtained  by  fraud 584 

12.  decree  of  sale  subject  to  lien  without  naming  amount 641 

13.  reversal  of   judgment   which   has  been   satisfied —restitution  en- 
forced in  same  action T24 

14.  construed  as  to  interest 752 

16.  can  not  be  questioned  collaterally ...  761,  882 

16.  judgment  rendered  by  one  in  his  own  case  is  void 766 

17.  court  authorized  to  enter  judgment  nunc  pro  tunc 875 

18.  effect  of  release  of  judgment  by  plaintiff  after  lien  thereon  at- 
tached      917 

19.  against  one  as  heir  was  not   void  although  she   was   proceeded 
against  only  as  executrix 976 

20.  may  be  vacated  although  affirmed  on  appeal 975 

21.  insolvency  of  plaintiffs  not  ground  for  modifying 975 

22.  personal  judgment  proper,  although  allegations  not  sufficient  to 
authorize  enforcement  of  vendor's  lien 1004 

JUDICUL  NOTICE— See  Appeals,  68— 

court  takes  notice  of  charter  of  corporation  but  not  of  by-laws  .    .    .    684 
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JUDICIAL  SALES— See  Judgments,  12;  Jurisdiction,  5;  Limitation,  80; 
Mortgages,  14 — 

1.  direction  em  to  time  and  place  of  sale 34 

2.  reversal  of  judgment  after  sale — who  liable  to  defendant  and  ex- 
tent of  liability  determined 66 

3.  plaintiff    cannot   enforce   judgment   pending   another   action    in 
which  he  has  set  it  up 86 

4.  recited  conformity,  in  report  of  sale,  to  order  of  sale  presumed 
true 358 

5.  error  in  order  of  sale  not  appealed  from  no  ground  for  setting 

aside  sale 858 

6.  sale  made  and  confirmed  before  death  of  purchaser,  one  of  the 
plaintiffs— deed  made  without  revivor 541 

7.  purchase  for  another — notice  of  trust 769 

8.  refusal  of  commissioner  to  accept  defendant's  bid 772 

9.  purchase   with   agreement  to    allow    debtor    to    redeem    created 
trust 777,  9.59 

10.  no  warranty  of  title  in 941,  971 

11.  purchaser  who  acquires  no  title  may   tecover   purchase   price  of 
debtor 941 

12.  commissioner  interested  in  sale  must  perform  promises  as  to  title 
before  collecting  purchase  money  .    .  , 712 

13.  presumption  that  plaintiff  and  commissioner  of  same  name  were 
same  person 712 

14.  where  stranger  purchased  with  agreement  to  allow  owner  to  re- 
deem in  certain  time,  owner  allowed  to  redeem  after  that  time  .    .    969 

JURISDICTION— See  Appeals,  2,  8,  4,  33,  70,  72:  County  Court;  Courts, 
1,  2;  Executors  and  Administrators,  13;  Lunatics;  Partition,  1;  Pleading, 
26;  Transfer  of  Suits,  1,  2;  Venue— 

1.  not  acquired  by  court  of  one   county    by   service  of   process   in 
another 175 

2.  of  action  by  distributee  against  administrator 424 

8.  in  matters  of  probate  and  administration 841 

4.  presumption  as  to  841 

5.  to  sell  land  in  another  county  in  action  to  settle  insolvent  estate  .    959 
JURY  AND  JURORS— See  Appeals,  79:  New  Trials,  11;  Practice  in  Civil 

Cases,  11 ;  Practice  in  Criminal  Cases.  1,  4,  6, 18;  Presumptions, 4;  Ques- 
tions for  Court  and  Jury;  Verdicts,  1^.  21 — 

1,  failure  to  appoint  jury  commissioners 759 

2.  appointment  of  special  bailiff  to  summon  jury 759 

LANDLORD  AND  TENANT— See  Adverse  Possession,  4;  Damages,  9; 

Execution,  1;  Frauds.  Statute  of.  1;  Partnership,  2.3 — 

1.  landlord*s  lien  for  rent —rights  of  tenant's  assignee 14 

2.  remedies  of  landlord  where  tenant  has  made  assignment      ....    131 

3.  superiority  of  landlord's  lien 576 

4.  sale  of  unexpired  term  to  satisfy  lien         576 

5.  tenant  and  not  landlord  can  recover  for  destruction  of  growing 
grass ....    649 

6.  lease  giving  tenant  right  to  purchase  building  to  be  erected  by 

him  construed 863 

LAND — See  Conveyances- 
restraints   upon  alienation  may  be  valid,   but   not   adjudged   upon 
doubtful  language      912 

LARCENY— See  Criminal  Law,  3,  46. 

LEGITIMACY— See  Bastardy— 

of  child  where  father  afterwards  marries  the  mother 24 

LETTERS— See  Presumptions,  6— 

LEVY — See  Attachments.  3;  Conveyances,  14;  Executions,  8,  4,  5, 10, 16. 

LEX  LOCI  CONTRACTUS— See  Conflict  of  Laws. 

LICENSE— See  Revenue;  Taxation,  25,  27;  Towns  and  Cities,  4. 
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LIENS — See  Agsi^nmentd  for  Creditors,  1;  Attachments;  Homestead,  6; 
Jndgments,  18;  Mort^afs^es;  Pledge;  Vendor  and  Vendee;  Warehouse  Re- 
ceipts, 3 — 

1.  conveyance  of  dower  in  consideration  of  support — vendor's  lien   .    149 

2.  created  on  mill  and  lumber  by  delivery  of  possession 242 

8.  rule  where  one  lien  covers  whole  fund  and  another  only  part  .    .    .    360 

4.  rule  where  one  has  contract  lien  ou  two  funds 899 

5.  \fhere  notes  assigned  to  different  persons  at  different  times    .    .    .    441 

6.  acquired  by  unrecorded  assignment  of  deed  not  good 587 

7.  lien  upon  two  tracts  of  land— one  tract   sold   by   debtor— other 
tract  should  be  first  subjected 946 

8.  on  tobacco  purchased  with  money  advanced  for  that  purpose  under 
agreement  that  lien  shall  exist  perfected  by  delivery       956 

LIFE  ESTATES— See  Remainders. 
LIGHT  AND  AIR— 

no  right  of  action  for  obstruction  of 496 

LIMITATION— See  Assignments  by  Operation  of  Law,  4,  20;  Executions, 

8,  13;  Executors  and  Administrators,  14,  16;  Fraudulent  Conveyances,  1, 

2;  Insurance,  4;  Revivor,  8,  6,  8;  Sureties,  1 — 

1.  continued  to  run  against  infant  heirs  after  ancestor*s  death    .    .    .    207 

2.  no  application  to  action  by  principal  against  agent      246 

3.  amended  petition  to  perfect  original  cause  of  action  not  barred  ^ .    288 
•    4.  amended  petition  correcting  name  of  defendant  not  barred    .    .    .    297 

6.  does  not  run  against  remainderman  during  life  estate    ....  388,  900 

6.  of  action  to  set  aside  judgment  fraudulently  procured 388 

7.  effect  of  filing  amended  petition  after  expiration  of  period  .    .  288,  398 

8.  of  action  by  vendee  in  possession  to  obtain  conveyance  .    .        .    .    423 

9.  thirty  years  statute  need  not  be  pleaded — applied  on  demurrer  .    .    428 

10.  personal  judgment  against  administrator  and  heirs — action  against 
neirs  to  subject  real  estate  deseeded  not  barred,  only  three  years 
having  elapsed  since  former  judgment 424 

11.  effect  of  surety's  promise  to  confess  judgment  476 

12.  due  bill  a  ''written  contract''  within  statute,  and  fifteen  years  stat- 

ute applies  491,  606 

13.  suspension  of  statute  by  payment — date  of  credit 491 

14.  action  to  subject  property  decended,  heirs  being  non-residents      .    491 
16.  not  available  in  behalf  of  trustee 606 

16.  saving  in  favor  of  infant  applies  only  when  no  other  can  sue,  and, 
therefore,  does  not  apply  to  action  under  statute  for  willful  neg- 
lect       * .    .  690 

17.  when  plea  should  state  time  when  right  accrued 722 

18.  accrual  of  right  of  action  on  promise  to  pay  bond 722 

19.  of  action  to  set  aside  deed  executed  by  infant 732 

20.  action  not  specially  provided  for  barred  in  ten  years  ....    782 

21.  payment  to  committee  of  lunatic  appointed   without  authority — 

right  of  action  on  committee's  bond  accrued  at  once 816 

22.  saving  of  statute  in  favor  of  lunatic 816 

2r..  of  action  on  appeal  bond      816 

24.  of  actions  against  personal  representatives- extension  of  period  .  868 

26.  statute  applies  to  actions  in  equity ....  920 

26.  exception  in  case  of  continuing  trust  does  not  apply  to  adminis- 
trator who  has  settled  accounts ....    920 

27.  after  fifteen  years  no  action  against  administrator  either  on  bond 

or  on  implied  undertaking 930 

28.  coverture  of  heir  does  not  save  her  right  of  action  against  admin- 
istrator—husband might  have  collected  her  share 920 

29.  new  promise  must  be  made  to  creditor 920 

30.  action  by  purchaser  at  judicial  sale  to  recover  what  he  paid  be- 
cause title  has  failed,  accrues  when 971 
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81.  action  to  »et  aside  fraudulent  conveyance  absolutely  barred  after 

ten  years 27 

LIQUIDATED  DEMANDS-  See  Account. 

LIQUOR  f  ELLING— See  Conveyances,  7;  Criminal  Law»27,  28;  Distillers, 

2;  Local  Option. 
LIS  PENDENS -See  Fraudulent  Conveyances,  7;  Judicial  Sales,  3;  Mort- 
gages, 4;  Pendente  Lite  Purchasers. 
LOCAL  OPTION— See  Constitutional  Law,  8.  10,  11;  Distillers,  2— 

1.  sufficiency  of  indictment— supersedes  other  laws — competency  of 
testimony      406 

2.  privilege  conferred  on  distillers  by  General  Statutes  repealed  by 
local  option  law.  (See  decision  of  Superior  Court  to  the  con- 
trary, p.  144) 563,  672 

3.  how  far  Legislature  may  regulate  sale  of  liquor 663 

4.  may  apply  to  liquor  made  before  law  was  passed 563 

6.  one  seeking  privilege  of  retailing  liquor  can't  question  validity  of 

statute  because  it  forbids  sale  for  medical  purposes 635 

6.  town  cannot  vote  separately  after  district  has  voted 653 

7.  vote  in  city  should  be  under  city  authorities    .    .* 653 

LOST  RECORDS— 

how  supplied 667 

LUNATICS— See  Limitation.  21,  22— 

county  court  has  no  jurisdiction  to  appoint  committee 815 

MANDAMUS - 

in  proceeding  to  compel  Auditor  to  draw  warrant  third  persons 
claiming  liens  can  not  litigate  their  claims 232 

MARKET— See  Damages.  5. 

MARRIED  WOMEN— See  Husband  and  Wife- 
sale  of  land  by,  by  title  bond,  absolutely  void .    .    .    468 

MARSHAL-  See  Office  and  Officers.  2. 

MASTER  AND  SERVANT   -See  Railroads,  6,  8,  9,  22— 

1.  master  not  liable  where  servant  knows  premises  are  unsafe     ...      61 

2.  duty  of  superior  to  protect  subordinate     ....  307 

3.  where  servant  places  himself  in  danger  under  order  of  superior, 
the  master  is  liable  for  any  damage  unless  danger  was  so  obvi- 
ous, <kc 898 

4.  injury  by  one  servant  to  another  in  same  field  of  labor 439 

5.  master  not  liable  for  servant's  negligence  handling  of  blasting 
powder ^ 602 

6.  servant  assumes  all  risks  ordinarily  incident  to  business— increased 
risk  from  snow  or  ice  is  a  part  of  ordinary  risk  incident  to  rail- 
roading  706 

MAXIMS-See  Appeals,  34. 
MECHANICS'  LIENS - 

1.  application  of  payments  where  only  part  of  account  secured  by    .    359 

2.  lien  of  contractor's  creditors  for  material 360 

8.  law  for  city  of  Louisville  construed .....'   488 

MERGER— See  Accounts. 

MESNE  PROFITS— 

what  may  be  recovered  in  action  for 1,  649 

MINERALS— See  Conveyances,  20,  21. 
MISJOINDER— See  Joinder  of  Actions. 

MISTAKE- See  Appeals  to  Circuit  Courts,  2;  Conveyances,  2;  Elections, 
6;  Interest,  3;  Vendor  and  Vendee,  25  — 

1.  when  contract  may  be  reformed  on  account  of 151 

2.  recovery  of  taxes  paid  under  mistake 202,  404 

3.  not  necessary  to  allege  in  terms — facts  showing  mistake  suffi- 
cient        521 

MOBS— See  Towns  and  Cities,  2. 
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MORTGAGES— See  Abatement  of  Action,  2;  Conveyances,  1;  Parties  to 
Actions,  5;  Partnership,  2;  Pleading,  34;  Railroads,  43;  Words  and 
Phrases  — 

1.  rights  of  holder  of  unrecorded  mortgage  against  execution  cred- 
itors    00,  8.S6 

2.  of  property  to  be  acquired  in  future,  fraudulent 131 

3.  on  personal  property  executed  in  other  States^ 148 

4.  suit  on  unrecorded  mortgage  creates  lis  pendens 148 

5.  mortgagee  has  merely  a  lien  which  attaches  to  proceeds  of  prop- 
erty       198 

•6.  removal  of  mortgaged  property  does  not  require  another  record- 
ing •  198 

7.  failure  to  foreclose  when  debt  matures  is  not  laches 198 

8.  effect  of  false  recital 208 

9.  on  life  estate— assertion  of  lien  on  fee  afterwards  acquired  ....    208 
1<».  to  secure  one  as  surety  need  not  specify  debts 324 

11.  can  secure  nothing  except  debt  named— can't  secure  sum  equal  to 
that  amount .    .    826 

12.  mortgagee  of  personal  property  may  recover  the  possession  and 
therefore  may  enjoin  sale  under  execution 346 

13.  right  of  mortgagee  to  issue  of  female  animals 340,  496 

14.  effect  of  delay  in  enforcing  judgment  for  sale         346 

15.  deed  absolute  on  its  face  held  to  be  a  mortgage 356,  714 

16.  sale  by  mortgagor  of  mortgaged  horse  — rights  of  mortgagee     .    .     495 

17.  redelivery  of  satisfied  mortgage  does  not  create  lien  688 

18.  mortgagee  may  sue  one  who  converts  mortgaged  property      ...     681 

19.  contract  treated  as  absolute  sale  and  mortgage  back         836 

20.  mortgage  of  option 846 

21.  fixtures  attached  after  execution  of  mortgage  ....    846 

22.  lien  upon  rents 846 

MOTIONS- 

1.  proceedings  by — making,  entering  on  docket,  Jcc 469 

2.  when  inconsistent  856 

MUNICIPAL  CORPORATIONS— See  Towns  and  Cities. 

MURDER— See  Criminal  Law,  40,  41. 
MUTUAL  BENEFIT  SOCIETIES-  See  Benefit  Societies. 
NECESSARIES— See  Husband  and  Wife,  6. 

NEGLIGENCE— See  Carriers  ;  Pleading,  3,  17  ;  Railroads  ;  Verdicts,  5, 
20— 

1.  contributory  negligence  as  a  defense  22 

2.  the  fact  that  a  bridge  is  not  level  does  not  show  negligence    ...      51 

S.  degree  of,  a  question  for  jury 61 

4.  ordinary  care  properly  defined 61 

H.  contributory  negligence  no  defense  against  wilful   neglect,  but  in> 

struct  ion  as  to  contributory  neglect  not  prejudicial 163 

€.  remedy  where  death  results  from  intentional  injury 156 

7.  rule  as  to  contributory  neglect  in  cases  of  wilftl  neglect 402 

8.  wilful  neglect  charged — ordinary  neglect  found— rule  as  to  dam- 
ages   ...  .    .  ....  40.*; 

9.  plaintiff  need  not  allege  absence  of  contributory  negligence        ■    .    439 

10.  failure  to  instruct  as  to  contributory  negligence 439 

11.  instruction  as  to  time  when  duty  to  prevent  injury  arose    ....     440 

12.  verdict  in  particular  action  for   wilful  neglect  not  against   evi- 
dence              480 

13.  action  under  statute  authorizing  recovery  where  death  results  from 

wilful  neglect — priority  of  right  to  sue 625 

14.  concurrent  negligence  of  railroad  company  and  street  car  com- 

pany— burden  of  proof 726 

16.  negligence  of  railroad  company   not  excused   by   negligence   of 

street-car  company 726 


Digitized  by  VjOOQ IC 


26  INDEX. 

NEGLIGENCE— Continued—  pao*  . 

16.  accident  caused  by  negligenca  althoagh  at  moment  unavoid- 
able      ...    735 

17.  death  from  wilful  neglect— father  can't  sue  except  for  compensa- 

twn  for  doctor's  bills,  Ac.     ...  860 

18.  in.structiuns  as  to  wilful  neglect  abstract  and  misleading      ....    89S 
NEGOTIABLE  INSTRUMENTS-See  Bills  and  Notes. 

NEW  TRIAL- See  Pendente  Lite  Purchasers;  Practice  in  Civil  Cases,  12; 
Presumptions,  4 — 

1.  properly  refused,  defendants  not  being  prevented  from  appearing 

or  defending 104 

2:  court  did  not  abuse  discretion  in  overruling  motion 107 

3.  part  of  special  findings  indicating  passion  or  prejudice,  all  should 

be  set  aside 190 

4.  ground  that  verdict  is  contrary  to  "law"  construed 198,  441 

5.  "errors  of  law  occurring  at  trial*'  not  good  ground  for  .    .  193,  467,  508 

6.  upon  ground  of  newly-discovered  evidence  in  discretion  of  court  .    216 

7.  how  time  within  which  motion  must  be  made  computed  .    .    .  244,  406 

8.  motion  made  too  late  in  particular  case ...  289,  476 

9.  matters  known  to  party  and  counsel  before  trial  not  newly-discov- 
ered evidence  ....        357 

10.  motion  for  must  be  made  in  three  days 859 

11.  juror's  kinship  to  plaintiff  entitles  defendant  to  new  trial   ....  403 

12.  grounds  not  sufficient  to  authorize  consideration  of  instructions  .  441 
18.  to  garnishee  upon  response  to  rule 535 

14.  not  necessary  to  assign  error  in  giving  peremptory  instruction 

as  ground  for  new  trial  536 

15.  not  authorized  in  particular  case  on  ground  of  casualty      ....  677 

16.  on  account  of  smallness  of  damages      ...  602 

17.  failure  to  make  motion  in  time  because  no  court  on  third  day  .    .  684 

18.  insufficient  grounds 859 

19.  on  ground  of  newly-discovered  evidence  870 

20.  motion  for  on  ground  of  newly-discovered  evidence  must  be  sup- 
ported by  affidavit 6-52 

NON-RESIDENTS— See  Actions.  8;  Pendente  Lite  Purchasers,  2;  Warn- 
ing Order. 

NOTICE — See  Purchasers  With  and  Without  Notice;  Street  Improve- 
ments, 17:  Taxation.  24. 

NULLA  BONA — See  Corporations,  8;  Fraudulent  conveyances,  5,  15;  Sub- 
rogation. 1. 

OBTAINING  PROPERTY  UNDER  FALSE  PRETENSES-See  Criminal 
Law.  11. 

OCCUPYING  CLAIMANTS— See  Improvements. 

OFFICE  AND  OFFICERS -See  Arrest,  1;  Bonds,  1,  3,  4;  Constitutional 
Law.  1,  l.S,  14,  15:  United  States  Marshal— 

1.  agreement  restricting  liability  against  public  policy 52 

2.  duties  and  liabilities  of  town  marshal -    52 

3.  suit  for  recovery  of  office 36 

4.  power  of  removal  may  be  conferred  on  tribunal  not  judicial  .        .     47& 

5.  removal  of  warden  of  penitentiary  by  commissioners  takes  effect 
at  once,  and  does  not  operate  merely  as  suspension  pending  action 
of  Legislature — therefore  he  has  no  right  to  retain  possession  of 
house  set  apart  for  warden's  use 478 

6.  -district  office'  defined 362 

7.  officer  presumed  to  have  done  duty 96,  216,  363 

OPTIONS— 

contract  for  option  to  purchase  r«»al  estate  is  enforceable  and  may  be 

sold,  assigned  or  mortgaged        .        .  .        846. 

ORDINANCES- See  Street  Improvements,  3,  17,  18,  19;  Towns  and 
Cities,  4,  7. 
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PARENT  AND  CHILD— See  Seduction;  Slander,  1  —  paom. 

1.  respective  rights  and  dnties  of  step-father  and  step-children  .    .    .    317 

2.  right  of  child  to  recover  of  parent  for  services 682 

PARTIES  TO  ACTIONS— See  Bankruptcy,  2;  Res  Judicata;  Supersedeas, 

5— 

1.  to  set  aside  fraudulent  transfer 104 

2.  action  on  official  bond  executed  to  Commonwealth  may  be  brought 

in  name  of  real  party  in  interest 195 

8.  use  of  plaintiff's  name  without  authority 519 

4.  trustee   for   benefit    of    creditors    necessary   party   in   particular 
case 619 

5.  necessary  parties  to  action  to  enforce  mortgage  lien 541 

6.  failure  to  complain  of  defect  of  parties 629 

7.  for  sale  of  estate  in  remainder 646 

8.  for  sale  of  infant's  real  estate 882 

9.  proper  parties  in  action  to  quiet  title 988 

10.  not  mere  defect  of  parties  where  plaintiffs  have  no  interest  in  sub- 
ject-matter   1012 

PARTIES  TO  APPEALS~See  Appeals,  78. 
PARTITION— See  Frauds,  Statute  of.  3— 

1.  county  court  has  jurisdiction  to  divide  land,  and  may  hear  any 
equitable  defense  pleaded  against  division      564 

2.  court  acted  properly  in  refusing  division  under  particular  circum- 

stances .        664 

8.  irregularities  in  petition  waived  by  acquiescence      904 

PARTNERSHIP— See  Assignments  by  Operation  of  Law,  8;  Husband 
and  Wife.  4— 

1.  land   purchased   with   partnership   funds   treated   as  partnership 
property 86 

2.  rights  of  mortgagee  having  no  notice  that  land  was  partnership 

property    . 86 

3.  when  partnership  realty  treated  as  personalty 86,  122 

4.  lien  of  creditor  holding  debt  against  all  the  partners        149 

6.  rule  as  to  profits  and  Iokkcs  when  labor  is  contributed  on  one  side 

and  money  on  the  other 287 

6.  surviving  partner  no  right  to  settle  elflim  ogainst  firm 268 

7.  surviving  partner  not  entitled  to  compensation 268 

8.  partner  not  entitled  to  compensation  for  attending  to  firm  busi- 

iness .    .  286 

9.  advances  to  ai)d  from  firm  not  debts  strictly  speaking 826 

10.  partner  failing  to  keep  books— equitable  estoppel  applied      .    .    .  446 

11.  note  by  one  partner  to  other  for  advances  to  firm .    .  466 

12.  surviving  partner  not  exempt  under  particular  agreement  from 
payment  of  interest  collected  by  him 467 

18.  right  of  one  partner  to  sue  another      666,  826 

14.  lien  of  partner  on  firm  assets  destroyed  by  contract  .    .  ...    677 

16.  expenses  of  towing  boat  apportioned  between  firm  and  individual 

partner  using  boat  partly  for  his  own  purposes 621 

16.  firm  dissolved  and  new  firm  formed^new  partner  not  liable  to  re- 
tiring partner  for  purchase  price  of  his  interest 661 

17.  upon  dissolution  and  one  partner  leaving  State  duty  of  other  part- 
ner to  settle  firm  business 661 

18.  settlement  made  by  partners  themselves  adhered  to 826 

19.  sum  retained  by  one  partner  to  pay  firm  debts— trust  thereby  cre- 
ated     826 

20.  courts  will  not  undertake  to  settle  after  many  years         860 

21.  conversion  by  one  partner  of  partnership  funds — after  his  death 
surviving  partner's  right  to  set-off  against  his  notes  held  by  de- 
ceceased  partner  determined 862 

22.  failure  of  partners  to  deliver  tobacco — each  liable  for  all  dam- 
ages     1012 
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PARTNERSHIP— Continued—  paob. 

23.  lease  of  land  to  partners  to  raise  tobacco— settlement  of  landlord 

with  one  partner — rights  of  other  partner 1013 

2-t.  one  who  furnished  house  in  consideration  of  interest  in  profits 

treated  as  partner 958 

PASSWAYS— 

1.  what  possession  necessary  to  constitute  presumption  of  grant      .    195 

2.  private  pass  way  not  created  by  dedication .        ...    195 

3.  no  right  created  by  parol  agreement  to  allow  use  of 195 

PATENTS— See  Adverse  Possession,  1,  2— 

1.  where  two  patents  cover  same  land  junior  patent  is  void     ....    426 

2.  void  to  extent  of  interference  with  prior  patent 954 

3.  rights  of  parties  claiming  under  interfering  patents 954 

PAYMENT— See   Limitation,   13;  Mechanic's  Liens,   1;  Pleading,  8,  26; 

Practice  in  Civil  Cases,  3— 

1.  circumstances  of,  alleged — admitted  unless  denied 584 

2.  by  checks — sufficiency  of  plea  and  denial 534 

3.  to  pavee  after  note  matures  evidences  payment  on  note 684 

PEACE  BOxND— 

must  conform  to  order  of  court  reciting  its  execution 720 

PEDDLERS  - 

who  subject  to  penalty  for  peddling  without  license 289 

PENDENTE  LITE  PURCHASERS— 

1.  are  not  purchasers  in  good  faith 388 

2.  property  purchased  in  action  against  non-resident  defendant  does 
not  become  subject  of  pending  litigation  until  motion  for  re- 
trial     888 

PENSIONS— 

not  exempt  after  reaching  hands  of  pensioner 912 

PEREMPTORY  INSTRUCTIONS— See  Ejectment,  8;  New  Trial,  14; 
Practice  in  Civil  Cases,  19;  Questions  for  Court  and  Jury — 

1.  improper  in  particular  case 307.  398,  404 

2.  for  defendant  not  proper  if  plaintiff  entitled  to  nominal  damages,  403 

3.  improper  if  any  evidence  tending  to  show  right  to  recover     .    .    .    536 

4.  improper  to  give  for  plaintiff  when  burden  is  on  him 536 

5.  proper  where  plaintiffs  have  no  interest  in  subject-matter  ....  1012 
PERSONAL  PROPERTY— See  Actions  for  Recovery  of  Personal  Prop- 
erty; Sales  of  Personal  Property. 

PERSONAL  REPRESENTATIVES— See  Executors  and  Administrators. 

PHYSICIANS— See  Contracts,  10. 

PLEADING— See  Abatement  of  Action,  1;  Actions,  9;  Assignment,  1;  Bills 
and  Notes,  4;  Bonds,  2,  3,  4;  Cross  Petition;  Demurrer;  Estoppel,  3; 
Exhibits,!;  Frauds,  Statute  of,  10,  11;  Fraudulent  Conveyances,  15; 
Garnishment,  6;  Infants,  5;  Judgments,  8,  10;  Limitation,  9;  Mistake.  3; 
Negligence,  9;  Parties  to  Actions,  6;  Payment.  1,  2;  Practice  in  Civil 
Cases,  9,  20,  21,  22,  24,  28;  Process;  Railroads,  26;  Res  Judicata,  8;  Set- 
off; Sheriffs,  6;  Street  Improvements,  6,  7;  Sureties,  3;  Vendor  and 
Vendee,  1 — 

1.  defects  cured 83,  57,  243 

2.  particular  allegations  did  not  amount  to  denial  of  delivery      ...      56 

3.  what  may  be  shown  under  general  allegation  of  negligence  -    ...      58 

4.  amended  petition  properly  allowed  in  particular  case 106 

5.  allegation  that  defendant  failed  to  honor  plaintiff^s  drafts — import 

of 109 

6.  answer  adopting  answer  in  another  action  not  good 163 

7.  plaintiff  may  ask  relief  in  alternative — error  to  require  him  to 
elect 166 

8.  particular  traverse  does  not  amount  to  plea  of  payment 198 

9.  construed  against  pleader 241 

10.  from  certain  allegations  presumed  that  alley  was  a  public  way  .   .    248 

11.  defect  in  petition  cured  by  answer     .    .    .    .^  . 243 
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PLEADING— Continued—  page. 

12.  petition  anrcharf^ring  settlement  mu»t  specify  incorrect  items     .    .    268 

13.  anoertainty  in  pleading  should  be  taken  advantage  of  by  motion,  287 

14.  effect  of  misnomer  of  defendant  where  appearance  entered     .    .        297 

15.  attempted  denial  of  adoption  by  society  of  certain  rules  insuffi- 
cient    320 

16.  effect  of  plea  by  only  one  of  several  defendants 324 

17.  negligence — how  pleaded 326 

18.  petition  on  bond  must  set  forth  covenants 329,  334 

19.  suit  on  account — amendment  setting  up  note  pleaded  as  merger  of 
account  was  proper    ....  343 

20.  certain  averments  of  answer  held  to  raise  no  issue        398 

21.  certain  averments  as  to  interlineation  in  bond  sued  on  held  to  con- 
stitute a  good  defense 398 

22.  settlement  not  sufficiently  pleaded  .    .    .    .    « 403 

23.  denial  of  contract  denial  of  all  that  pertains  thereto 403 

24.  what  allegations  must  be  proved,  though  not  traversed 403 

25.  want  of  jurisdiction — how  pleaded  by  corporation 441 

26.  reversible  error  to  allow  defendant  greater  credit  than  claimed  by 
amended  answer 457 

27.  particular  judgment  not  authorized  by  prayer  for  general  relief  .    509^ 

28.  what  defendant  must  allege  as  new  matter  constituting  defense  .    .    536 

29.  argumentative  pleading  not  good 578 

30.  proceedings  on  amended  petition  filed  after  judgment  void   .    .    .    593 

31.  amended  petition  setting  up  new  cause  of  action  should  have  been 

rejected 593 

32.  proper  to  subject  land  although  not  specifically  prayed  for     .   .    .    61ft- 

33.  there  must  be  notice  of  pleading  filed  in  vacation 616 

34.  parties  claiming  to  have  purchased  mortgaged   property  under 

execution  sale  must  set  out  judgment  upon  which  execution  is- 
sued     619 

85.  matter  improperly  set  up  is  reply — objection   waived  by  rejoin- 
der       621 

36.  matter  in  reply  not  made  part  of  amended  petition  by  mere  refer- 
ence     621 

37.  amended  petition  filed  after  answer  not  part  of  record 621 

38.  defect  in  prayer  for  relief  expressly  waived 714 

39.  prayer  for  general  relief  sufficient  to  authorize  particular  relief .    .    714 

40.  right  to  file  amended  pleadings 722 

41.  effect  of  averment  that  bank  was  ^^represented**  by  its  president  at 

a  creditors'  meeting 738 

42.  denial  that  agreement  was  made  put  in  issue  agent's  authority  to 
make  it 738 

48.  indefiniteness  not  ground  of  demurrer 766 

44.  objection  to  defect  of  parties  plaintiff  waived 802 

45.  in  construing  whole  instrument  considered  together 811 

46.  misapprehension  as  to  proper  action  does  not  render  nugatory 
such  allegations  as  state  a  cause  of  action 860^ 

47.  particular  relief  not  authorized  by  prayer  for  general  relief    .    .    .    900 

48.  particular  reply  made  no  issue 934 

49.  effect  of  variance  between  petition  and  exhibit      .55,  972 

50.  defendant,  by  oversight,  failing  to  deny  allowed  to  amend  answer,  1012 

51.  allegation  that  plaintiffs  are  ^'legally"  in  possession  of  land  is  con- 
clusion of  law  and  not  averment  of  actual  possession 653 

52.  particular  amended  petition  not  a  departure 556 

53.  court  not  authorized  to  grant  relief  not  prayed  for 703,  704 

PLEDGE— See  Husband  and  Wife,  2;  Liens,  2— 

liability  of  pledgee  for  failure  to  sell  property 325 

POSSESSION— See  Actions  to  Quiet  Title,  1;  Conveyances;  Paesways,  1; 
Pleading,  51;  Sales  of  Personal  Property,  5,  6 — 

of  one  of  several  joint  tenants  possession  of  all 363 
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PAOK. 

PRACTICE  IN  CIVIL  CASES— See  Abatement  of  Action;  Actions;  Ap- 
peals; Bills  of  Exceptions;  Continuance;  Instructions;  Judgments; 
Motions;  Negligence;  New  Trial;  Res  Judicata,  7;  Verdicts — 

1.  premature  hearing  not  prejudicial,  plaintiff  having  no  cause  of 
action 53 

2.  when  amount  of  recovery  should  be  fixed  by  court 55 

tf.  petition  and  exhibit  varying  as  to  date  of  credit,  exhibit  controls,     55 
4.  competency  of  evidence   not  considered    in   absence  of  excep- 
tions        56,  590 

6.  error  not  assigned  as  ground  for  new  trial  not  considered   .   .    .  57, 734 

6.  instructions  not  tested  by  excluded  evidence 57 

7.  whether  alteration  of  note  material  a  question  for  court    .    .      148,  197 

8.  motion  to  vacate  judgment  because  premature — when  made  .   .    .    275 

9.  conversion  of  property  in   custody   of  court — personal   judgment 

for  proceeds  without  amended  pleading  not  prejudicial  ■    .  285 

10.  party  upon  w^hom  is  burden  of  proof  entitled  to  closing  argu- 
ment   286 

11.  issue  out  of  chancery— reference  to  jury 287 

12.  motion  for  new  trial— when  abandonment  of  motion  for  judgment 

on  verdict 856 

IS.  depositions  must  be  copied  into  bill  of  exceptions      .        .  285,  857,  665 

14.  no  separation  of  conclusions  required  in  equity  action  ....  198,  405 

15.  failure  to  refer  case  to  master,  no  reference  being  asked 405 

16.  discretion  of  trial  court  as  to  order  of  introducing  testimony     .    .    406 

17.  effect  of  entering  appearance  for  special  purpose 407 

18.  motion  to  strike  out  for  misjoinder  too  late ....    536 

19.  objection  or  exception  to  peremptory  instruction  not  necessary    .    536 

20.  party  in  default  as  to  filing  pleadings  can't  demand  trial  ...       .617 

21.  discretion  of  court  as  to  filing  pleadings  out  of  time 619 

22.  if  amended  pleading  was  surprise  continuance  should  have  been 
asked 619 

28.  it  must  appear  what  answer  was  expected  of  witness  in  order  to 

reverse  for  refusal  to  allow  him  to  answer 651 

24.  question  as  to  form  of  action  raised  too  late 826 

25.  transfer  to  ordinary  docket  after  equitable  issue  disposed  of  .    .    .    932 

26.  re-reference  to  commissioner  ordered  to  settle  complicated  ac- 
counts     950 

27.  failure  of  judge  to  separate  conclusions — what  considered  on  ap- 
peal    151, 1013 

28.  particular  issue  triable  at  law      434 

PRACTICE  IN  COURT  OF  APPEALS-See  Appeals. 

PRACTICE  IN  CRIMINAL  CASES— See  Appeals;  Commonwealth's  At- 
torneys, 2;  Continuance;  Criminal  Law,  21;  Evidence;  Verdicts — 

1.  objection  to  juror  waived  by  failing  to  inquire  specifically     .    .    .    145 

2.  improper  for  Commonwealth's  Attorney  to  denounce  defendant 

as  scoundrel 216 

8.  improper  argument  not  objected  to  no  ground  for  reversal    .    .   .    216 

4.  sheriff  presumed  to  have  been  sworn  betore  taking  charge  of  jury,  216 

5.  jury — how  impaneled 254,  274 

6.  error  in  allowing  witness  to  be  impeached  not  prejudicial  ....    275 

7.  statement  of  (Commonwealth's  Attorney  in  argument  improper  but 
not  prejudicial 316 

8.  no  presumption  that  incompetent  testimony  was  not  prejudicial  .    378 

9.  incompetent  evidence  must  be  objected  to  to  authorize  reversal  .    386 

10.  right  to  object  to  indictment  waived 481 

11.  presentment  of  indictment — provisions  of  Code  complied  with     .  481 

12.  fair  inference  that  indictment  was  read  and  plea  stated 482 

18.  indictment  dismissed  and  new  indictment  found — time  of  trial  .    .  658 

14.  no  reversal  for  error  in  overruling  motion  for  new  trial 741 

15.  facts  insufficient  to  authorize  continuance 742 
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PRACTICE  IN  CRIMINAL  CASES— Continued—  paoe. 

16.  error  to  submit  felony  case  in  absence  of  accused 784 

17.  must  affirmatively  appear  that  error  was  not  prejudicial 784 

18.  interference  with  jurors  .    .  824 

19.  misconduct  of  Commonwealth's  Attorney 829 

20.  improper  comments  of  judge  on  instructions 878 

21.  no  reversal  for  misconduct  of  Commonwealth's  Attorney  unless  ex- 
cepted to  ...    .  1006 

PREJUDICIAL  ERRORS— See  Appeals,  5,  14,  19,  27,  6S,  64;  Appeals  to 
Circuit  Courts,  8;  Criminal  Law,  30,  46;  Demurrer;  Evidence.  11,  26;  In- 
structions, 2,  6,  11;  Negligence,  5;  Practice  in  Civil  Cases,  1,  9;  Practice 
in  Criminal  Cases,  6,  7,  8,  17. 

PRESUMPTIONS— Arbitration  and  Award,  3;  Executions,  8;  Judicial 
Sales,  13;  Jurisdiction,  4;  OflBce  and  OflBcers,  7;  Practice  in  Criminal 
Cases,  8;  Railroads,  4,  10;  Wills,  7— 

1.  sheriff  presumed  to  have  done  duty  as  to  execution  sale 868 

3.  of  death  and  non-existence  of  heirs  overcome 488 

8.  of  death  and  non-existence  of  heirs 527 

4.  that  juror  was  not  guilty  of  misconduct ....    688 

6.  as  to  service  of  summons  on  infant 761 

6.  as  to  receipt  of  letter 932 

7.  that  officer  has  done  duty      96,  216,  863 

8.  when  there  is  a  presumption  as  to  existence  of  a  fact,  he  who  as- 
serts contrary  must  prove  it 841 

PRINCIPAL  AND  AGENT— See  Banks,  1,  2,  4;  Contracts,  6,  7;  Corpora- 
tions, 2;  Evidence  22;  Insurance,  2,  12,  18.  14,  17;  Pleading,  42— 

1.  both  liable  where  agent  does  not  disclose  agency 442,  790 

>  2.  principal  relieved  by  election  to  look  to  agent 790 

8.  purchase  by  agent  of  principal's  property  at  tax  sale 868 

4.  agent  to  superintend  building  had  no  right  to  furnish  material  at 

higher  price  than  it  was  offered  by  others 895 

PRINCIPAL  AND  SURETY— See  Sureties. 

PROCESS— See  Arrest,  8;  Jurisdiction,  1;  Revivor,  4;  Summons- 
summons  is  not  necessary  on  an  amended  petition  correcting  plain- 
tiff's name 218 

PROHIBITION— See  Local  Option. 

PURCHASERS  WITH  AND  WITHOUT  NOTICE— See  Bills  and  Notes, 2; 

Conveyances,  18;  Fraudulent  Conveyances,  8,  14. 
QUANTUM  MERUIT— See  Contracts,  14,  16. 

QUESTIONS  FOR  COURT  AND  JURY— See  Alteration  of  Instruments, 
2;  Carriers,  8,  12;  Negligence,  8;  Practice  in  Civil  Cases,  2;  Peremptory 
Instructions;  Railroads  28,  28,  29;  Verdicts,  12 — 
QUIA  TIMET— See  Actions  to  Quiet  Title. 

BAILROADS— See  Carriers;  Damages,  12;  Eminent  Domain;  Negligence; 
Sleeping  Cars;  Venue,  2;  Verdicts- 

1.  duty  to  passengers 7,     22 

2.  testimony  as  to  brakeman's  conduct  competent  under  particular 

petition 7 

3.  duty  to  remove  bushes,  Ac.,  along  the  track 22 

4.  presumption  where  passenger  is  injured 22 

6.  duty  as  to  delivery  of  freight — destruction  of  in  depot 47 

6.  injury  to  brakeman  sent  to  signal  coming  train— facts  showing 
i^eglii^ence 108 

7.  engineer  had  right  to  assume  that  man  would  leave  track    ....    ]  16 

8.  bound  to  furnish  for  employes  appliances  reasonably  safe    .    .    .    158 

9.  when  employes  bound  to  ascertain  condition  of  appliances    .    .    .    158 

10.  when  statutory  presumption  of  negligence  rebutted    .    .    .  241,  585,  577 

11.  duty  to  trespassers  on  track 242,  702 

12.  right  of  city  to  grant  use  of  streets  to  railroads 248 

18.  injury  to  property  by  construotion  of — criterion  of  damages.    •   •    248 
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RAILROADS— Continued—  paqk. 

14.  damngea  for  failure  to  make  crossings  and  cattle  guards  as  agreed,  24S 

15.  evidence  that  cattle  guards  built  for  plaintiff  were  like  those  built 

for  others  incompetent 244 

16.  duty  as  to  stock  on  or  near  track .    .  285,  356,  723 

17.  duty  of  owner  in  charge  of  mule  28S 

18.  injury  to  "water  boy"  while  handling  brakes — liability  of  com- 
pany    ...  288 

19.  liability  for  negligence  in  building  road       289 

20.  right  of  company  under  its  charter  to  ''elevate*'  road 291 

21.  right  of  lot  owner  to  enjoin  construction  of  road  along  a  street    .    291 

22.  duty  of  conductor  to  protect  car  repairer  under  train 307 

23.  question  for  jury  as  to  whose  control  train  was  under 807 

24.  liability  where  freight  burned  in  depot,  consignee  having  been 
prevented  from  removing  it  in  usual  time 392 

25.  when  passenger  in  peril  may  leap  at  carrier^s  risk 402 

26.  suit  by  injured  passenger — sufficiency  of  petition 40& 

27.  duty  to  keep  platforms  and  depots  in  repair 40& 

28.  in  actions  for  killing  stock  it  is  a  question  of  law  for  court  whether 
facts  testified  constitute  due  care  by  defendant — if  so  held,  the  only 
question  for  juror  is  whether  they  believe  defendant's  witnesses— 

if  not  so  held,  a  peremptory  instruction  for  plaintiff  is  proper  .    .    535> 

29.  question  for  court  whether  statutory  presumption  of  negligence  ia 
overcome 677 

30.  company  has  no  right  to  change  public  road  in  constructing  rail- 

road   .    •  660 

31.  duty  to  trespassers— contributory  negligence  of  deaf  mute  ....  702* 

32.  not  liable  to  injury  to  brakeman  from  ice  on  car 70 

33.  duty  to  have  flagman  at  crossing  near  city 725- 

34.  duty  of  street-car  driver  at  railroad-  crossing 725 

35.  city  ordinance  requiring  flagman  at  crossing  excluded  as  evi- 
dence    725> 

S6.  damages  to  adjacent  property  from  smoke,  toe 813 

87.  damages  from  manner  of  constructing  road 813 

38.  evidence  of  damages  to  other  property  not  competent 814 

89.  right  of  conductor  to  eject  passenger  for  disorder         89S 

40.  not  exempt  from  taxation  by  reason  of  particular  resolution  of 
town  council  granting  right  of  way 394 

41.  right  to  condemn  streets  of  town  or  city 924 

42.  debt  due  to  may  be  subjected  by  creditor 969 

43.  mortgage  of  income— effect  of 963 

44.  collision  between  train  and  hand  car— care  required 99S 

45.  ejection  of  passenger  from  train — what  considered  in  estimating 
damages 1008 

REAL  PROPERTY— See  Land;  Remainders;  Reversion. 
RECEIVERS—See  Attachments,  2;  Husband  and  Wife— 

1.  can't  dispute  propriety  of  order  of  distribution 650 

2.  liability  for  interest       ^ 660 

3.  liability  of  surety  in  receiver's  bond 650' 

RECORDS— See  Evidence.  9. 

REDEMPTION— See  Actions  to  Quiet  Title,  3;  Devise,  17;  Executions. 
REFORMATION  OF  CONTRACTS -See  Mistake,  1;  Vendor  and  Vendee, 

10,21 
REMAINDERS— See  Actions,  4;  Actions  to  Quiet  Title,  3;  Devise,  17; 

Limitation,  5;  Parties  to  Action,  7;  Sales  of  Infant's  Real  Estate,  1,  2; 

Trusts,  3— 

1.  devise  in  particular  case  created  vested  remainder 409 

2.  particular  conveyance  created  contingent  remainder 757 

3.  contingent  remainder  may  be  sold  under  decree 767 

4.  remaindermen  not  entitled  to  rents  accruing  before  death  of  life- 
tenant    900^ 
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REMAINDERS     Continued  -  page. 

5.  interest  which  accrued  durinjiT  life  of  life-tenant  goes  to  hip  repre- 

sentative and  not  to  remainderman •    •    978 

REMEDIES -See  Act  ions  r  Distillers:  Fraudulent  Conveyances,  17;  Plead- 
ing: Water  Courses.  1. 
RENTS  AND  IMPROVEMENTS— Sec  Dower,  4:  Frauds.  Statute  of,  6: 
Improvements;  Mort;^ages,  22:  Remainders,  4;  Vendor  and  Vendee,  7 — 

1.  rule  as  to.  wliere  sale  of  land  by  married  woman  set  aside  ....    458 

2.  right  of  pnrtief;  as  to  determined  in  particular  case 509 

8.  rule  aft  to  in  ju-tion  for  mesne  profits 1 

4.  when^  sale  set  aside  vendee  not  allowed   for  improvements  made 

1)V  tenant  and  at  no  cost  to  himself 459 

REPEAL  OF  STATUTES     See  Statutes. 
RESCISSION-  See  Vendor  and  Vendee,  5- 

1.  assignee  of  insurance  policy  not  entitled  to  rescind  contract  of  as- 

signment, not  being  able  to  put  assignors  in  statu  (juo 166 

2.  sale  of  land  in  consideration  of  sale  of  jack — rescission  because  of 
misrepresentations  as  to  jack      038 

RES  JUDICATA     See  Appeals,  i)9.  71— 

1.  recovery  for  killing  of  mules  bars  action  to  recover  for  destruction 

of  wagon  drawn  by  them      101 

2.  ap])lies  to  all  matters  which  miyht  have  been  litigated 290 

8.  court  bound  by  former  opinion  in  same  case 899,  476 

4.  effect  of  reversal  with  direction  to  dismiss  petition 399 

0.  particular  judgment  not  a  bar 935 

6.  ])articular  question  treated  as ' 975 

7.  consolidated  actions — party  to  one  bound  by  proceedings  in  all     .  497 

8.  party  bound  by  issue  to  which  he  was  not  party 497 

RESTITUTION -See  Guardian  and  Ward,  6;  Judgments,  13. 
REVENUE— See  Taxation. 

REVERSIBLE  ERRORS— See  Appeals,  1,  8,  9.  16,22,26,29,30,35,40, 
41,  46,  65.  78,  74.  79;  Instructions,  18,  15:  Pleading,  26;  Practice  in  Civil 
Cases,  28;  Practice  in  Criminal  Cases,  3,  14;  Prejudicial  Errors. 

REVERSION- -See  Conveyances,  19. 

REVIVOR  -  See  Judicial  Sales - 

*.  of  cross-petition  upon  which  summons  had  not  been  issued    ...      6i^ 

2.  of  cross-petition  of  vendee  to  rescind  contract  for  sale  of  land   .    .      85 

3.  when  order  to  revive  action  must  be  entered 267 

4.  effect  of  delay  in  serving  order  267 

5.  order  to  revive  can't  be  made  within   six   months   from  qualifica- 
tion of  personal  representative 267 

6.  effect  of  motion  by  administrator  to  dismiss  appeal 267 

7.  of  judgment  against  heirs   -proceeding  not  barred 856 

8.  death  of  trustee  (plaintiff  ) — revivor  in  name  of  beneficiaries  .    .    .    865 

9.  error  in  allowing  interest  after  death  of  judgment  defendant  .    .    .    865 
10.  immaterial  that  administrator  had  not  been  appointed  when  peti- 
tion of  revivor  was  filed  in  his  name 969 

RIPARIAN  RIGHTS-  See  Water  Courses. 
ROADS— See  Railroads,  80— 

1.  contract  by  surveyor  for  use  of  teams,  <tc. — liability  of  county  .    .    108 

2.  county  court  may  discontinue  against  protest  of  owner  of  abut- 

ting land 242 

3.  sufficiency  of  writ  of  ad  quod  damnum  determined 985 

SALARIES— See  Fees. 

SALE  BONDS - 

were  properly  cancelled,  payor  having  given  up  property 327 

SALES  OF  INFANTS  REAL  ESTATE-  See  Parties  to  Actions,  8— 

1.  sale  by  chancellor  of  estates  in  remainder 646 

2.  in  suit  by  guardian,  who  is  also  life-tenant,  against  infant  remain- 
derman   655 

vol.  Q — 3 
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SALES  OF  INFANT'S  REAL  ESTATE -Continned—  pao«. 

8.  mistake  in  commissioner's  report  did  not  render  judgment  void 

but  merely  erroneous ^ 882 

4.  execution  of  bond  bv  guardian  not  necessary  to  validity  of    .    .   -     912 
SALES  OF  PERSONAL  PROPERTY— See    Damages,  4,  8;  Rescission, 
2— 

1.  vendee  may  show  that  one  attacking  is  not  a  creditor 53 

2.  particular  transaction  not  a  conditional  sale  69 

3.  upon  condition  that  title  is  not  to  pass  until  paid  for 60,  620 

4.  sales  by  sample — when  right  of  rejection  must  be  exercised  .    .    .     147 
6.  transfer  of  possession   necessary   even    where   parties   reside   to- 
gether      .    .  .    .  441 

6.  sale  of  choses  in  action  without  delivery  of  possession  good  against 
attaching  creditor 684 

7.  right  of  purchaser  to  elect  to  take  or  not  to  take  goods  — effect  on 

passing  of  title 972 

8.  effect  of  premature  delivery  of  goods— rights  of  attaching  credi- 
tors       972 

SCHEDULE— See  Appeals,  12,  18.  20.  o8,  60. 
SCHOOL  COMMISSIONER— See  Common  Schools. 
SEDUCTION— 

■    1.  competency  of  evidence  in  action  for 894 

2.  what  must  be  shown  to  enable  father  to  recover 894 

3.  common  lavv  remedy  not  displaced  by  statute 894 

SELF-DEFENSE— See  Criminnl  Law,  8,  15,' 19,  30,  81,  34,  37,  38,  39,  44. 
SEPARATE  ESTATE— See  Husband  and  Wife,  2,  5,  7,  8,  16,  21,  22,  23. 
SEPARATION  OF  CONCLUSIONS  OF  LAW  AND  FACT-See  Appeals, 

9,  11,  26,61. 
SET-OFF— See  Assignment,  4:  Partnership,  21— 

1.  unliquidated  demand  can  not  be  pleaded  as  set-ofif 716 

2.  right  to  in  particular  case  determined 1013 

SETTLEMENT— See  Partnership,  18:  Pleading,  12,  22. 

SHERIFFS—  See  Practice  in  Criminal  Cases,  4;  Presumptions,  1 ;  Sureties, 
14;  Taxation,  23— 

1.  right  of  sherifif  to  sue  deputy  for  taxes  collected  by  him 376 

2.  liable  under  statute  for  failure  to  return  capias  in  thirty  days    .    .    971 

3.  if  plaintiff  entitled  to  recover  at  all  for  failure  to  return  execution 

entitled  to  30  per  cent 972 

4.  must  show  reasonable  excuse  for  failure  to  return  execution  .    .    ,    972 

5.  liability  for  failure  to  arrest  defendant  in  capias 972 

6.  action  by  sheriff  to  recover  amount  of  taxes  paid  for  defendant — 
allegations  of  petition  not  sufficient 105 

SHERIFF'S  DEEDS     See  Executions,  2. 
SLANDER— 

1.  parent  not  liable  for  slanderous  words  uttered  by  child 693 

2.  requisites  of  petition  where  words  charge  offense  committed   in 
another  State  (re-hearing  granted  June  13,1888) 720 

3.  does  not  lie  for  charging  polygamy  unless  made  criminal  by  .statute 

(re-hearing  granted  June  13,  1888) ".    .    .    .     720 

SLEEPING  CARS  — 

duties  and  liabilities  of  sleeping  car  companies 58 

SPECIAL  JUDGE— 

has  same  powers  for  time  being  as  regular  judge 667 

SPECIFIC  PERFORMANCE— See  Vendor  and  Vendee— 

of  contract  by  railroad  company  to  keep  crossing  in  repair     ....     107 
STATUTES— See  Local  Option,  2;  Street  Improvements,  1;  Taxation,  17; 
Turnpikes,  7 — 

1.  letter  of  statute  not  followed  where  it  leads  to  absurdity 24 

2.  when  new  law  repeals  former  law 57,  108,  404,  462,  670 

3.  validity  of  curative  statutes 127 

4.  effect  of  repeal  of,  as  to  offenses  already  committed  ....*...    218 
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STATUTES— Continued—  page. 

5.  in  construing  sense  of  same   Legislature   expressed   in   another 

statute  regarded 462 

6»  provision  of  Revised  Statutes  repealed  by  General  Statutes    .    .    .    482^ 

7.  repeals  by  implication  not  favored    .    .  670 

8.  long  continued  practice  ripens  into  authoritative  construction  .    .    670 

9.  may  be  treated  as  directory — Constitution  mandatory 743 

10.  repeal  of  act  excepting  particular  locality   from  general  law  re- 
vives general  law  108 

11.  privilege  conferred  on  distillers  by  General  Statutes  not  repealed 

by  act  of  Mav.  188B    .    .  437 

STREET  IMPROVEMENTS— See  Pleading;  Towns  and  Cities,  5;  Turn- 
pikes, 2-- 

1.  change  in  charter  as  to  assessments  for;  when  old  charter  applies,     67 

2.  city  not  confined  to  action  to  recover  cost  of 68 

3.  particular  ordinance  for  invalid 286 

4.  council  can  not  delegate  power  to  fix  grade  of  streets      287 

5.  contractor  can't  rcover  on  contract  until  work  is  complete    .    .    .    287 

6.  petition  sufficient  to  authorize  enforcement  of  lien  for 326 

7.  allegations  as  to  publication  of  ordinance  sufficient      ...        .    325 

8.  copies  of  newspapers  best  evidence  of  publication  of  notice  .    .    .    826 

9.  inspection  and  receipt  of  work  by  engineer  conclusive 326 

10.  court  had  power  to  reduce  amount  apportioned  by  amount  of  for- 

mer apportionment 325 

11.  improvement  in  particular  case  not  a  reconstruction 326 

12.  contract  for  valid  although  not  signed  by  Mayor  and  not  dated     .  639 

13.  discrepancy  between  report  of  Mayor  and  contract  itself     ....  639 

14.  what  necessary  to  constitute  "block"      639 

16.  upon  both  sides  of  street  need  not  be  of  equal  value 773 

16.  not  necessary  to  show  immediate  pecuniary  benefit  to  owner  .    .    .  819 

17.  notice  to  owner  not  necessary , 819 

18.  ordinance  for  properly  passed  by  council  .        819 

19.  not  necessary  to  spread  ordinance  or  contract  on  records     ....  81^ 

20.  meaning  of  "square"  as  used  in  charter 819 

21.  failure  to  locate  carriage  way  in  center  of  street  ....  ...  819> 

STREET  RAILWAYS— See  Carriers.  4;  Negligence,  14,  16;  Railroads,  34. 
STREETS  AND  ALLEYS— See  Dedication,  2:  Pleading,  10;  Railroads,  12, 

21,  41:  Street  Improvements;  Towns  and  Cities,  5 — 

1.  dedicating  by  laying  out  on  map  and  selling  lots 382 

2.  sale  of  lot  bounded  by  street,  title  passes  to  center  of  street    .    .    .    882 

3.  effect  of  adverse  possession  of 924 

SUBROGATION -See  Sureties,  9— 

1.  in  action  by  creditor  to  be  subrogated  to  securities  provided  for 
surety,  return  of  nulla  bona  not  necessary  ...  324 

2.  sureties  of  second  guardian  subrogated  to  rights  of  ward  against 

first  guardian  317 

SUBSCRIPTION— See  Taxation,  15;  Turnpikes,  6— 

to  turnpike — variance  between  petition  and  exhibit  as  to  route  and 

termini  of  road 972^ 

SUMMONS— See  Process— 

1.  against ''unknown  children"  of  A  not  good— must  name  defend- 

ants     .    388- 

2.  service  on  infants 761 

SUPERIOR  COURT— See  Appeals,  6,  7.  49,  60. 

SUPERSEDEAS- See  Appeals,  21,  24,  51— 

1.  recital  of  bond  that  judgment  was  for  money  when  in  fact  it  was 

not  does  not  authorize  damages 194 

2.  damages  not  awarded  unless  bond  in  record  at  time  of  affirmance,  194 
8.  error  in  awarding  damages  corrected *195. 

4.  continues  dissolved  injunction  in  force  and  bond  covers  damages 

sustained  by  reason  of  injunction  pending  appeal 971 

6.  appellants  may  be  sued  with  sureties  in  bond 97L 
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SURETIES— See  Alteration  of  Instruments,  1;  CommiHsioners  in  Chan- 
cery, 2;  Guardian  and  Ward,  1,  5;  Limitation,  11;  Receiver!*.  3;  Subroga- 
tion; Words  and  Phrases — 

1.  limitation  of  action  by  surety  against  principal 51 

2.  particular  transaction  constituted  one  a  surety  52 

8.  surety  not  bound  by  admission  in  answer  of  principal 55 

4.  on  appeal  bond— released  by  transfer  to  another  court 3:^4 

5.  where  additional  sureties  obtained  by  principal  stipulate  the  terms 

of  their  liability  those  terms  may  be  shown  by  parol 356 

6.  rights  of  surety  who  has  paid  judgment  859 

7.  payment  of  judgment  by— right  of  co-surety  to  assignment   .    .    .  494 

8.  signing  of  name  by  verbal  authority    -written  ratification  ...  528 

9.  no  right  of  subrogation  to  lien  in  particular  case 581 

10.  right  of  surety  to  look  to  principal  under  particular  contract  with 
co-surety 721 

11.  right  of  principal  to  settle  with  surety  in  possession  of  note  .    .    .    721 

12.  surety  estopped  by  his  conduct  from  asserting  claim  against  prin- 
cipal    721 

13.  wife  being  surety,  husband  may  give  creditor  notice  to  sue    .    .    .    H>8 

14.  liability  of  sureties  in  county  levy  bond 188 

15.  one  surety  not  bound  none  are  bound        188 

16".  surety  stating  that  he  was  bound  not  estopped  to  deny  liability    .     188 

17.  released  by  principal's  purchase  of  indulgence 197 

18.  released  by  releasing  lien  on  principal's  property 766 

19.  effect  of  concealment  or  misrepresentation  by  creditor 766 

20.  surety's  land  sold  under  execution-    principal  bec*ime  purchaser — 

his  purchase  inured  to  benefit  of  surety 97 

SURVIVOR  OF  ACTIONS     See  Actions,  1,  2. 
SURVIVORSHIP -See  Conveyances.  12;  Devise,  7. 

TAXATION— See  Constitutional  Law,  16;  Contracts,  12;  Garnishment,!; 
Mistake;  Railroads,  40 — 

1.  in  aid  of  turnpikes — question   may  be  submitted  at  special  elec- 
tion       29 

2.  listing  by  county  court  where  tax-payer  has  failed  to  list    ....       r»3 

3.  irregular  election  conferred  no  authority  to  impose  tax 127 

4.  power  to  impose  local  tax  without  submission  to  voters 127 

6.  to  pay  cost  of  converting  county  road  into  turnpike  ....     133 

6.  statute  authorizing  imposition  of  tax  *'as  long  as  needed"  to  pay 

a  particular  debt  construed 310 

7.  construction  of  city  charter  as  to  property  to  be  taxed  ....  404,  816 

8.  in  listing  property  contimjent  liabilities  can't  be  deducted  513 

9.  insurance  company  liable  to  taxation  upon  "unearned  premiums,"  513 

10.  corporation  not  exempted  by  particular  provision  from  city  tax- 
ation    613 

11.  loss  of  right  to  distrain  for  taxes 513 

12.  in  aid  of  turnpikes— town  in  county  may  be  exempted  from  .    .    .  538 

13.  validity  of  order  for  holding  election  to  vote  on  tax 5,58 

14.  a  substantial  compliance  with  law  providing  for  vote 558 

15.  authority  to  make  subscription  to  stock  of  turnpike 558 

16.  chancellor  may  enjoin  tax  although  bonds  have  been  issued       .    .  558 

17.  repeal  of  statute— effect  on  back  taxes  unpaid  576 

18.  a  tax  is  imposed  — when 576 

19.  subsequent  assessment  of  property  omitted  to  be  assessed  ....  676 

20.  towns  can  have  no  greater  taxing  power  than  State      611 

•21.  true  test  of  validity  of  exemptions 611 

22,  agreement  of  town  to  exempt  hotel  not  binding 611 

28.  duty  of  sheriff  to  first  exhaust  personalty  but  not  required  to  pur- 
sue it  in  hands  of  purchaser 813 

:24.  act  creating  State  Board  of  Equalization  is  valid — time  and  place 

fixed  by  act  for  meeting  of  board  sufficient  notice  to  tax -payers  .    862 
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TAXATION— Continned-  -  page. 

25.  license  tax  need  not  apply  to  all  kinds  of  buHiuenH 8G1 

26.  tax  asseHfi^cd  being  illegal,  chancellor  had  no  power  to  make  an  as- 

sessment -county  conrt  alone  had  that  power 973 

27.  county  clerk  and  not  judge  should  collect  license  fees  for  retailing 

liquor 708 

TAX  SALE— See  Taxation.  23  - 

owner  may  redeem  within  two  years  but  not  a  stranger 686 

TENDER— See  Vendor  and  Vendee,  3    - 

not  good  where  money  is  afterwards  withdrawn  from  court      ....    650 
TIME— See  New  Trial,  7,  8.  10:  Vendor  and  Vendee.  27.  28. 
TIPPLING  HOUSE— See  Criminal  Law,  27,  28. 
TITLE  BOND  -See  Conveyances,  16. 

TOWNS  AND  CITIES-See  Constitutional  Law.  13.  14:  Imprisonment: 
Office  and  Officers;  Railroads;  Street  Improvements;  Streets  and  Alleys: 
•    Taxation,  7,  20,  22,  Turnpikes,  2  — 

1.  power  of  mayor  of  city  to  employ  counsel 310 

2.  liability  of  for  burning  of  houses  by  mob 40-4 

3.  right  to  tines  and  forfeitures  recovered  in  name  of  Commonwealth,  605 

4.  validity  of  ordinance  as  to  license  tax  on  vehicles 779 

5.  liability  for  failure  to  repair  streets        51 

6.  liability  for  jailers  fees 816 

7.  second  reading  of  ordinance  properly  dispensed  with  under  par- 
ticular provision  of  charter     819 

TRADE-MARKS— 

1.  liability  where  imitation  of  goods  so  close  as  to  destroy 69 

2.  injured  party  may  elect  whether  he  will  claim  damages  or  require 

an  account  of  profits 70 

3.  measure  of  damages  where  trade-mark  has  been  appropriated  .    .       70 

4.  no  such  laclies  in  particular  case  as  to  deprive  plaintiff  of  right  to 

profits 70 

5.  defined 801 

6.  appropriation  of  geographical  name 801 

7.  imitation  of  label  enjoined 801 

8.  Lexington  mustard  case 801 

TRANSFEli  OF  SUITS  -See  Appeals,  6;  Ejectment,  2:  Practice  in  Civil 

Cases,  25 — 

from  quart'^rly  to  circuit  court  by  order  of  latter,  the  circuit  court  ac- 
quires complete  jurisdiction      401,  579 

TRANSITORY  ACTIONS— See  Vendor  and  Vendee,  ^7. 
TRUSTS — See  Contracts  5,  De\ise.  5,  16;  Executors  and  Administrators; 
Judicial  Sales:  Limitation.  15,  26;  Partnership.  19:  Pleading.  12-  - 

1.  powers  of  trustee  appointed  by  chancellor  insteadtjf  one  appointed 

by  will 89 

2.  evidence  not  sufficient  to  estaljl'sh  secret  trust  91 

3.  trustee  who  wps  also  tenant  for  life  re(|uired  to  give  security  .    .    .     360 

4.  devise  to  husband  for  support  of  himself,  wife  and  children — his 
accounts  as  trustee  must  be  settled  before  his  interest  can  be  sub- 
jected       465 

5.  purchase  by  executor  from  devi.^ce  set  aside 534,678 

<).  valid  trust  of  per.sonalty  created  by  parol  declaiation 536 

7.  one  may  create  trust  after  making  will  devising  property  ....    636 

8.  conveyance  by  husband  in  trust  for  wife  -liability  of  trust  estate 

for  husband's  debts 775 

9.  lien  of  trustee  for  amount  paid  in  discharging  grantor's  debts  .    .     775 

10.  land  purchased  by  husband  and  wife  with  wife's  money-  -right  of 

wife  to  enforce  trust  waived .....    935 

11.  trust  estate  subject  to  debts  of  beneficiary  although  donor  provides 

otherwise  and  the  estate  itself  may  be  sold  or  the  profits  api  lied,  963 
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TURNPIKES— See  Criminal  Law,  5;  Subscriptions—  PiiOB. 

1.  liability  for  damages  resulting  from  failure  to  repair 326 

2.  respective  duties  of  town  and  company  as  to  repairs 352' 

8.  rij^ht  of  company  to  remove  gates  . 538^ 

4.  contract  to  allow  owner  of  farm  ''and  his  family"  use  of  turnpike 
free  of  toll    -right  of  heirs  determined 684 

5.  action  by  Commonwealth  to  enjoin  collection  of  tolls HSJ*- 

G.  one  who  has  subscribed  to  build  turnpikes  between  named  points 

can  not  be  required  to  pay   subscription  to   build  between  other 

points  ...  .    .  HSS*- 

7.  provision  of  charter  oreventing  collection  of  toll  when  road  is 
out  of  repair  was  not  intended  to  exempt  company  from  punish- 
ment impo/ed  by  General  Statutes 244 

UNITED  STATES  MARSHAL- 

accounts  between  marshal  and  deputy 535- 

USURY— 

1.  contract  for  interest  exceeding  six  per  cent,  void  as  to  excess    .    .    578 

2.  refusal  to  pay  usury  does  not  forfeit  purchased  indulgence      .    .    .     678- 

3.  particular  contract  was  for  forbearance  and  was  usurious  67* 

4.  interest  agreed  to  be  paid  as  part  consideration  for  land  not  usuri- 
ous    .    .    162" 

VACANCIES  IN  OFFICE -See  Constitutional  Law.  1. 

VARIANCE     See  Pleading,  4y. 

VENDOR  AND  VENDEE— See  Corporations,  3,  4,  6;  Covenant;  Judg- 
ments: Liens,  1;  Limitation,  8;  Rents  and  Improvements,  1,  4:  Rescis- 
sion, 2:  Revivor,  2;  Warranty;  Waste — 

1.  requisites  of  netition  in  action  to  recover   purchase  money.  33,  907» 

1004 

2.  what  necessary  to  create  lien  under  Revised  Statutes 105- 

3.  when  tender  of  deed  is  neceshary lOT 

4.  destruction  of  buildings  by  fire  before  possession  delivered     .    .    .    125 

5.  proof  of  rescission  by  parol  should  be  convincing 200 

6.  rights  of  assignee  of  purchase  money  note    .....  ....    201 

7.  use  of  land  equivalent  of  interest  on  purchase  money 287 

8.  notes  assigned  to  vendor  Itft  with  vendee  to  pay  off  incumbrances 
-no  lien  for  residue  •>   .    .    364 

9.  right  of  vendee  to  resist  collection  of  purchase  money 401 

10.  vendee  not  entitled  to  have  deed  reformed  in  particular  case  .    .    .    603 

11.  misrepresentation  by  vendee  where  vendor  is  ignorant  of  facts      .    562 

12.  agreement  by  vendor  to  make  good  any  equitable  loss  or  damage 
by  reason  of  dower  right  includes  no  more  than  might  be  recov- 
ered as  damages  under  covenant  of  warranty,  and  therefore  such 
an  agreement  was  not  suflficient  consideration  for  agreement  by 
vendee  to  pay  additional  interest    ...  .    .  578 

13.  to  authorize  enforcement  of  lien  not  sufficient  to  allege  that  notes 

are  a  lien   .    .  .....       668 

14.  vendor  must  show  title  in  himself  to  entitle  him  to  enforce  con- 
tract     568 

15.  title  by  adverse  possession  not  sufficient  to  entitle  vendor  to  en- 

force contract  in  particular  case ...    568 

16.  vendee  in  particular  case  not  allowed  to  resist  payment  of  pur- 
chase money 163^ 

17.  action  by  vendee  to  recover  for  deficit  is  transitory 175. 

18.  vendor  may  enforce  verbal  contract  where  partially  performed      .     198 

19.  conveyance  to  vendee  in  possession  under  verbal  contract   relates 

back 198 

20.  right  of  vendee  to  recover  compensation  for  deficit 70^ 

21.  land  omitted  from  deed — vendor  should  have  been  required  to  re- 
form deed  before  recovering  purchase  money 710 

22.  possessory  title  sufficient  to  enable  vendor  to  enforce  contract  .    .    74G 
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TENDOR  AND  VENDEE- Continued—  page. 

23.  where  vendor  has  not  conveyed  he  has  lien  without  express  agree- 
ment    746 

24.  substituting  note  of  subsequent  purchaser  for  that  of  original  ven- 
dee—effect  on  lien 767,  1012 

25.  vendor's  lien — effect  of  mistake  in  reciting  payment  of  purchase 
money 851 

26.  execution  of  deed  reciting  payment  of  purchase  money — subse- 

quent action  to  recover  interest      867 

27.  A  agrees  to  convey  to  B  on  condition  that  B  exercises  his  option  to 

do  a  certain  thing  at  a  specified  time — no  immediate   interest 
vests 948 

28.  time  is  of  the  essence  of  such  a  contract  948 

29.  allegations  necessary  to  authorize  enforcement  of  vendor's  lien   .     1004 

30.  vendor's  lien  -effect  of  accepting  note  and  mortgage  from  pur- 
chaser from  vendee 1012 

YENDOR'S  LIEN-See  Vendor  and  Vendee. 
VENUE — See  Jurisdiction;  Vendor  and  Vendee,  17 — 

1.  of  action  on  insuninee  policy  issued  by  foreign  company    ....     147 

2.  of  action  against  railroad  company  on  contract  of  shipment  .    .    .     151 
YERDICTS— See  Appeals,  1;  Practice  in  Civil  Cases  — 

1.  suflSciency  of  special  verdicts  58 

2.  sufficient  to  authorize  judgment  for  defendant    ...  ...     283 

3.  are  to  be  favorably  construed  and  enforced  although  informal  .    .    288 

4.  special  and  general  verdict  inconsistent,  special  controls     ....    288 
5. 'special  finding  as  to  what  constituted  neglect   was  a  finding  that 

there  was  no  neglect  in  any  other  respect 288 

6.  sufficiency  of  verdict  in  criminal  case 482 

7.  must  be  tested  by  instructions 647 

8.  for  damages  for  detention  of  stallion  not  excessive 707 

9.  for  $2,500  not  excessive  in  particular  case 860 

10.  part  of  verdict  accepted  and  part  rejected 860 

11.  joint  verdict  against  principal  offender  and  against  aiders  and 
abettors  hold  sufficiently  definite 877 

12.  verdict  depriving  defendant  of  suffrage,  <fec.,  not  prejudicial, 
although  it  was  not  the  province  of  jury  to  so  declare 881 

13.  word  "defendants"  treated  as  moaning  "plaintiffs" 929 

14.  weight  given  second  verdict  for  same  party 965,  993 

15.  not  disturbed  because  appellate  court  would   have  decided   other- 

wise     993 

16.  of  !|;2,5Q0  for  ejection  from  train  excessive      .    .  1008 

17.  joint  and  several  against  joint  trespassers 726.  734 

18.  affidavit  of  jurors  to  explain 734 

19.  special  interrogatories  should  have  been  submitted  to  jury     .    .    .    723 

20.  finding  that  death  was  not  caused   by   wilful  neglect  of  defendant 

sufficient  to  authorize  judgment  for  defendant  although  other  find- 
ings did  not  show  whether  there  was  wilful  neglect 61 

21.  statement  of  jury  as  to  hypothesis  on  which  they  found  accused 
guilty  considered  for  purpose  of  determining  whether  particular 
error  was  prejudicial 386 

VOLUNTARY  CONVEYANCES— See  Debtor  and  Creditor,  4;  Fraudulent 

Conveyances. 
WAIVER— Sec  Benefit  Societies,  6;  Burden  of  Proof,  3;  Conveyances,  6; 
Executions,  4;  Garnishment,  8,  5;  Husband  and  Wife.  9,  15;  Insurance, 
3;  Petition,  3;  Pleading,  35,  44;  Practice  in  Criminal  Cases,  1, 10;  Trusts, 
10. 
WARDEN  OF  PENITENTIARY -See  Office  and  Officers,  5. 
WAREHOUSE  RECEIPTS— 

1.  where  storage  paid  in  advance  and  warehou.seman  collects  storage 
from  one  to  whom  receipts  have  been  assigned  he  collects  it  for  use 
of  original  holder  and  the  latter  may  recover  from  warehouseman,  107 
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WAREHOUSE  RECEIPTS— Continued   -  page. 

2.  dam«jj^es  which  may  be  recovered  for  duplication  of 14J> 

3.  when  sutBcient  to  give  lien  for  purchase  money      .    .  .......    5(X) 

WARNING  ORDER- 

sufficiency  of  affidavit  for 197 

WARRANTY— See  Vendor  and  Vendee.  12- 

1.  what  vendee  must  allege  to  recover  for  breach  of 942 

2.  that  plaintiff  knew  title  wa.s  defective  no  defense  to  action  for 

breach  of 942 

3.  in  sales  of  personal  property— statement   by   vendor  that   mules 

were  "all  right"  constituted  warranty  of  soundness 995,  996 

WASTE— 

sale  set  aside,  vendee  bound  to  return  land  in  condition  he  received 
it,  and  is  therefore  chargeable  with  staves  and  saw-log  timber  cut 
by  him .    .    .  " 469 

WATER  COURSES  -See  Boundary 

1.  rights  of  riparian  owners ....    303 

2.  liability  of  one  building  dam  without  leave  from  county  court  .    .     303 

3.  rights  of  owner  of  dam  built  under  leave  from  court 304 

4.  riparian  owner  may  have  action  against  owner  of  dam  for  dam- 
ages, although  the  owner  of  the  dam  has  leased  it 304 

WILLS— See  Costs,  1;  Devise:  Estoppel,  2;  Evidence,  28;  Husband  and 
Wife,  7;  Jurisdiction,  3;  Trusts,  7  — 

1.  revocation  presumed 113 

2.  destruction  of  will  revoking  former  will— effect  of H3 

3.  testator's  belief  in  witchcraft  not  sufficient  to  invalidate  .    .    .••    .     120 

4.  will  on  condition  that  testator  and  wife  "should  die  while  gone*' 
republished  by  codicial  after  return 596 

6.  devises  to  take  effect  only  in  event  wife  did  not  survive .'597 

6.  real  estate  devised  to  executrix  not  liable  for  payment  of  legacies,  703 

7.  presumption  that  lost  will  was  destroyed  by  testator 870 

8.  evidence  of  tcstator^s  mental  capacity  sufficient  to  uphold  will  .    .    915 

9.  technical  rules  of  construction  not  allowed  to  defeat  intention  .    .    270 

10.  rule  favoring  vested  interests  not  allowed  to  control 270 

11.  construction  of  Parrish's  will 281 

WITNESSES— See  Criminal  Law,  16;  Depositions,  3;  Evidence,  3;  Prac- 
tice in  Criminal  Cases,  6 — 

1.  court  may  limit  number  as  to  single  point 105 

2.  when  defendant  in  criminal  case  testifies  for  himself  his  character 
may  be  impeached 230 

3.  competent  although  convicted  of  felony 482 

WORDS  AND  PHRASES— See  Contracts,  16,  22;  Damages,  5;  Heirs,  6; 

Homestead,  8;  Husband  and  W'ife;  Pleading,  41;  Taxation,  6;  Turn- 
pikes, 4 — 

mortgage  to  secure  from  loss  by  reason  of  "indorsement"  construed,  824 
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